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The  First  Edition  of  this  contribution  to  the  judicially  established 
Law  of  Scotland  was  published  under  the  name  of  the  Law  of 
Trusts,  and  by  a  wide  extension  of  that  title  it  included  the 
greater  part  of  what  forms  the  subject  of  the  Second  Volume  of 
this  Edition.  On  republication,  the  scope*  of  the  work  was  ex- 
tended so  as  to  comprehend  the  whole  subject  of  Succession, 
Testate  and  Intestate,  including  rights  under  Marriage  Settle- 
ments and  Deeds  of  Entail  and  Provision.  The  book  has  been 
out  of  print  for  many  years,  and  in  the  interval  which  has  elapsed 
since  the  publication  of  the  last  edition  some  chapters  of  the  law 
have  become  entirely  obsolete,  while  in  other  departments  there 
has  been  an  expansion  so  great  as  to  render  the  task  of  selecting 
and  digesting  the  Authorities  very  difficult. 

In  order  to  adapt  the  book  to  the  present  state  of  the  law 
the  greater  part  of  the  text  has  been  re-written.  Some  changes 
have  also  been  made  in  the  arrangement  of  the  subject-matter, 
but  these  are  unimportant.  The  general  arrangement  and  scope 
of  the  work  is  unaltered.  The  writer  has  not  thought  it  necessary 
to  verify  the  Authorities  cited  in  the  previous  editions,  because 
these  were  all  examined  in  preparing  the  original  text,  and  it  is 
believed  that  substantial  accuracy  was  attained.  The  preparation 
of  this  edition  has  occupied  all  the  time  of  the  writer  which  was 
not  given  to  public  duties  during  the  last  eighteen  months. 

The  references  to  English  sources  of  authority  have  not  been 
materially  extended.  The  labour  of  examining  the  English  Beports 
of  the  last  twenty-five  years  would  have  indefinitely  delayed  the 
publication  of  the  Edition,  and  would  not  have  added  much  to 
its  value,  because  for  the  purposes  of  illustration  leading  cases 
only  are  useful.     Eeferences  on  all  important  points  are  given  to 
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the  latest  editions  of  the  chief  EDglish  text-books  on  the  subjects 
of  Wills,  Executry,  and  Trusts,  and  such  recent  English  cases  as 
are  quoted  in  the  decisions  of  our  Courts  have  been  noticed. 

The  writer  has  in  general  abstained  from  offering  his  opinion 
on  controversial  questions,  as  to  which  he  might  possibly  be  called 
on  to  adjudicate  ;  but,  of  course,  there  may  be  differences  of  view 
as  to  what  questions  are  controversial.  No  limiting  line  can  be 
drawn  between  what  is  settled  in  principle  and  what  may  be  open 
to  discussion  as  being  unsettled  or  exceptional.  Such  opinions  as 
may  be  found  in  the  book  must  be  taken  as  the  impressions  of  a 
student ;  no  prsetorian  authority  is  claimed  for  them. 

Edinburgh,  Odober  1894. 
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CHAPTER  I. 
OF   DOMICILE. 


L  DoMiciLB  m  Genbral. 
2.  Domicile  of  Origin. 


3.  Domicile  of  Choice. 

4.  Wife's  Derivative  Domicile. 


SECTION  L 
Domicile  in  General. 

1.  In  the  investigation  of  rights  of  succession,  the  first  question  Sources  of  au- 

for  consideration  is,  by  what  system  of   law  the  succession  is  lawof Vomicae. 

regulated.     In  relation   to   personal   succession,  the  law  of  the 

domicile  of  the  deceased  person  is  the  governing  law.    Hence  the 

ascertaimnent  of  the  domicile  is  an  inquiry  which  precedes  all 

others.    The  rules  according  to  which  the  domicile  of  a  person  is  to 

be  ascertained  are  juiis  gentium;   and,  in  their  application  to 

practice,  the  courts  of  each  country  are  bound  to  have  regard  to 

the  opinions  of  jurists  and  the  decisions  of  foreign  tribunals,  so  far 

as  consistent  with  the  principles  of  general  jurisprudence.    Yet  in 

every  country  reliance  will  naturally  be  placed  on  the  precedents 

estabUshed  by  the  decisions  of  its  own  courts,  and  for  this  reason 

the  illustrations  here  given  are  taken  chiefly  from  the  decisions  of 

the  Courts  of   England   and  Scotland.     The  authorities  in  the 

general  literature  of  jurisprudence  will  be  found  collected  in  the 

works  of  Burge^  and  Story.*    It  would  be  foreign  to  our  purpose  to 

paraphrase  the  researches  of  these  learned  authors ;  and  the  writer 

could  not  hope  by  independent  investigation  to  make  any  material 

addition  to  the  citations  which  they  have  accumulated.* 

^  Boige^s  Commentaries  on    Colonial  '  The  observations  of  the  Civil  Law 

snd  Foragn  Iaw,  part  i.  chap.  2.  commentators  on  the  subject  of  domicile 

*  Stoiy's  Oonffict  of  Laws,  chap.  8.  wiU  be  fonnd,  in  connection  with  those 
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2  OF   DOMICILE. 

<^^^^"^^  '■  2.  National  Domicile  is  a  term  employed  to  signify  the  relation 

ide»of  ftnatio-  which  an  individual  sustains  to  the  country  or  place  where  he  has 

nal  domicile.  .n  j*  .>  ••!•  ••!         j  ^         -j 

actually,  or  fictKme  jvris,  his  principal  and  permanent  residence. 
We  say  actually  or  by  fiction  of  law,  because  the  determination  of 
this,  as  well  as  other  legal  relations,  is  governed  by  rules  which  are 
more  or  less  arbitrary  in  their  nature,  and  which,  when  applied  to 
particular  cases,  may  fix  the  domicile  of  an  individual  in  a  country 
which  is  not,  in  the  ordinary  acceptation  of  the  terra,  the  seat  of 
his  principal  and  permanent  residence, 
i^omiciieasde-  3.  The  primary  conception  of  a  domicile  has  never  been  more 
Code.  happily  expressed  than  in  the  graphic  description  preserved  by  the 

compilers  of  the  Code : — "  Et  in  eodem  loco  singulos  habere 
domicilium,  non  ambigitur,  ubi  quis  larem,  renimque  ac  fortunanim 
suarum  summam  constituit,  unde  non  sit  discessurus,  si  nihil  avocet ; 
undo  cum  profectus  est,  peregrinari  videtur ;  quod  si  rediit,  pere- 
grinari  jam  destitit."  ^  In  this  passage  all  the  elements  included 
in  the  notion  of  a  domicile  are  distinctly  specified  :  (1)  the  actual 
residence  in  the  locality  as  a  home ;  (2)  the  intention  not  to  sever 
the  relation  unless  something  unforeseen  should  occur ;  and  (3)  the 
idea  that  the  person  is  a  foreigner  (peregriniLs)  in  any  other  locality 
in  which  he  may  have  temporarily  fixed  his  abode. 
^micUe  de-  4,  It  has  been  observed  by  high  authorities  that  no  perfect 

legal  relations,  definition  is  or  can  be  given  of  a  domicile  ;  and  this  is  true  in  the 
sense  that  we  cannot,  within  the  compass  of  a  definition,  embrace 
the  whole  of  the  decided  law  on  the  subject.  Domicile  may,  how- 
ever, be  defined  by  its  consequences,  as  denoting  the  relation  which 
the  person  has  to  the  locality  by  the  law  of  which  his  status  and 
the  distribution  of  his  personal  estate  are  determined.^ 
S^iJdeto?''^  6.  The  right  of  determining  the  national  domicile  of  a  deceased 
mined.  person  belongs  properly  to  the  courts  of  the  country  in  which  the 

principal  part  of  his  personal  estate  is  situated ;  for  it  is  to  the 


paflsagea  in  the  Pandects  which  treat  spe- 
cially of  this  subject — namely,  Dig.  lib.  5, 
tit.  1  (De  judidis,  et  ubiqnisque  agere  vel 
convenire  debeat)  ;  lib.  50,  tit.  1  (A.d 
munidpalem,  et  de  incolis) ;  and  Cod. 
lib.  10,  tit  39  (De  incolis,  et  ubi  quis 
domidlimn  habere  yidetur,  et  his  qui 
studionun  causa  in  aliena  dntate  degunt). 
Among  modem  authorities  reference  may 
be  made  to  Pothier,  Pand.  tn  loc,  cU.y  and 
Introd.  aux  Coutumes  (ed.  Dupin,  vol.  x. 
p.  1);  Burge  and  Story,  tU  w/pra; 
Savigny,  Tr.  de  Droit  Remain,  §§  350- 
359,  and  specially  §§  858-9 ;  Phillimore 
on  International  Iaw,  vol.  iv.  diap.  8-14  ; 


Foelix  and  Demangeat,  vol.  i.  p.  54,  and 
passages  noted  in  index,  voct  Domicile  ; 
Bar,  Intern.  Recht,  voct  Domicile,  and 
passages  noted  in  index  ;  WiUiams  on 
Executors,  8th  ed.,  1523  ;  Jarman  on 
Wills,  voL  L  chap.  1  ;  Fraser,  Pers.  and 
Dom.  Rel.,  vol.  i.  p.  716. 

^  God.  Ub.  10,  tit.  89  (De  Incolis,  ftc), 
L7. 

'  **  Domicile,"  said  Lord  Cranworth  in 
Wkicktr  V.  Hume^  "meant  permanent 
home,  and  if  that  was  not  understood  by 
itself,  no  illustration  would  help  to  make 
it  intelligible ; "  23  L.  J.  Ch.  400. 
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courts  of  that  country  that  resort  must  be  had  by  those  who  claim 
the  inheritance.  Incidentally  the  question  may  be  raised  in  m.any 
ways  in  the  lifetime  of  the  party,  e.^.,  when  an  action  is  brought 
against  him  in  the  courts  of  his  supposed  domicile,  jurisdiction 
being  founded  ratione  domicilii} 

6.  As  residence  is  the  basis  of  domicile,  it  follows  that  the  place  Place  where 
where  an  individual  was  "commorant,"  or  habitually  resident,  at  {jj*^j^^jj^®°g^^^ 
the  time  of  his  death,  shall,  in  the  absence  of  any  contention  to  the  ^"™«^  * 
contrary,  be  presumed  to  be  his  domicile  for  purposes  connected 

^\'ith  the  administration  of  his  succession.^  On  this  principle,  the 
Commissary  Courts  grant  confirmations  to  the  next  of  kin  of  all 
intestates  resident  in  Scotland  at  the  time  of  death,  where  no  com- 
peting claim  is  made  by  persons  claiming  the  character  of  personal 
representatives  under  the  law  of  another  domicile.  But  this  is 
only  a  rule  of  administration,  and  where  the  fact  of  domicile  is 
brought  into  controversy,  there  is  no  presumption  in  favour  of  the 
last  place  of  residence.  The  fundamental  point  is  the  ascertain- 
ment of  the  "  origin  "  of  the  person  whose  domicile  is  in  question, 
and  the  onus  of  proof  is  on  the  party  seeking  to  displace  that  domi- 
cile, and  to  establish  a  domicile  of  choice.^  The  domicile  of  origin, 
being  admitted  or  ascertained,  becomes  the  presumed  domicile 
through  life,  until  it  is  displaced  by  proof  of  an  acquired  domicile 
more  proximate  to  the  period  to  which  the  investigation  is  directed.* 

7.  Notwithstanding  some  doubtful  expressions  in  the  text  of  Only  one  pro- 
the  Ci\il  Law,  it  is  now  a  generally  received  opinion  that  a  person  ^®^  ^^^^ciie. 
can  have  only  one  true  domicile  at  one  and  the  same  time,^  though, 

for  the  purpose  of  founding  jurisdiction  against  him  to  certain 
effects,  he  may  be  considered  as  domiciled  wherever  he  has  a 
proper  residence.*  Where  a  person  divides  his  time  and  his 
occupations  between  two  places  of  residence,  in  such  a  way  that 
no  sufficient  grounds  can  be  found  for  assigning  a  preference  to 


^  See  EiBk.  1,  2,  16. 

«  Bruce  v.  Bruce,  15  April  1790,  3 
Pat.  163,  per  Lord  Thurlow.  "  A  person 
being  at  a  place  is  prima  facie  evidence 
that  he  is  domiciled  at  that  place  ;  and  it 
net  on  thoee  who  say  otherwise  to  rebut 
that  evidence  "  (p.  168) ;  Bempdcv.  John- 
Utme^  8  Vea.  198  ;  Voet,  in  Pand.  5, 1,  99. 

'  Kennedy  v.  Bdi,  6  M.  (H.L.)  69, 
reversing  22  D.  269 ;  Vdny  v.  Udny,  7 
M.  (H.L.)  89;  Vincent  v.  EaH  of 
Buehan,  19  Mar.  1889,  16  R.  687. 

*  '*  Eveiy  person  bom  in  wedlock  ac- 
qnires  by  birth  the  domicile  of  his  father. 
.  .  It  is  evidently,  therefore,  more 
logical  to  commence  an  investigation  of  a 


man's  domicile  from  a  certain  origin, 
namely,  his  domicile  at  birth,  than  from 
an  accidental  circumstance  such  as  his 
place  of  residence  at  his  death  ; "  per 
Wood,  V.-C,  in  Forbes  v.  Forbes,  28  L.  J. 
Ch.  724,  726. 

B  Among  innumerable  judicial  dicia  to 
this  eflFect,  reference  is  made  to  the 
opinion  of  thn  Judges  of  the  Court  of 
Session  in  Lashley  v.  Hog,  reported  in  4 
Pat.  586,  and  of  Lord  Alvanley,  M.B.,  in 
Somerville  v.  Somerville,  5  Ves.  786,  the 
earliest  authorities  in  the  jurisprudence 
of  the  United  Kingdom.  See  Udny  v. 
Udny,  supra,  per  Lord  Chancellor. 

•  Ersk.  1,  2,  16. 
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CHAPTER  I.  either,  that  place  is  to  be  held  his  domicile  to  which  he  first  resorted 
animo  manendi;  but  if  no  assignable  distinction  can  be  found 
either  in  the  commencement  of  the  residences,  or  in  their  quality 
or  duration,  it  would  seem  that  resort  must  be  had,  from  the 
necessity  of  the  case,  to  the  law  of  the  situs  of  the  succession,  and 
that  in  each  domicile  the  court  of  distribution  will  divide  the 
personal  estate  situated  within  its  territories  according  to  the  law 
of  intestate  succession  prevailing  in  its  territory.^ 
Effect  of  resi-         8.  The  authorities  upon  the  subject  of  the  acquisition  of  a 

dence  in  States  j       >  -,     ^_  .i  i.  i..  i»ij.  -j  -^i 

not  belonging  domicile  by  residence  have  relation  exclusively  to  residence  in  the 
TOim^cOTnmu-  States  of  Europe  and  America,  or  their  dependencies,  nor  are  we 
xiity.  aware  that  it  has  even  been  suggested  that  a  subject  of  a  European 

State  could,  by  residence,  become  domiciled  in  a  territory  not 
belonging  to  the  community  of  civiUsed  States ;  so  that  his  status 
and  succession  should  be  governed,  for  example,  by  the  Mahom- 
medan  or  any  other  system  of  law  not  recognised  by  the  jus 
gentium.^  British  subjects  resident  within  the  Ottoman  Empire 
have  the  privilege  of  the  statuta  personalia  secured  to  them  by 
treaty,  the  law  of  England  being  administered  in  the  Consular 
Court ;  and  similar  privileges,  it  is  understood,  have  been  conceded 
to  other  Christian  States. 

9.  By  the  Act  24  and  25  Vict.,  cap.  121,*  provision  is  made  for 
the  regulation  of  domicile  by  convention  with  such  foreign  States 
as  may  be  willing  to  treat  with  reference  to  this  subject.  The 
object  of  its  provisions  is  to  prevent  a  British  subject  from  acquir- 
ing a  foreign  domicile  until  he  shall  have  resided  in  the  foreign 
territory  for  one  year  immediately  preceding  his  death, — with  a 
reciprocal  qualification  in  relation  to  foreigners  dying  in  Her 
Majesty's  dominions.  In  the  existing  state  of  the  case  law,  that 
object  has  been  very  effectually  accomplished  independently  of 
treaty  or  legislation.* 


Begnlatlon  of 
domicile  by 
conventioD. 


SECTION  II. 

Domicile  of  Okigin. 

Origo  deter-  10.  That  domicile  which  a  peraon  derives  from  his  parents  at 

SS^domiciie.  l^ir^h  was  termed  by  the  civilians  origo,  and  by  modem  jurists  is 

according  to  which  French  snbjects  are 
permitted  to  declare  their  domiciles  by 
public  act,  seem  to  be  worthy  of  adoption. 
Such  declaration  ia  declared  by  the  Code 
to  be  conclusive  evidence  of  the  existenoe 
of  the  intention  of  the  person.  See  the 
whole  provisions  on  this  subject  in  Arts. 
102-10,  and  Mr.  Buiige's  obwrvationfi, 
vol.  i.  pp.  66-6, 


^  Per  Lord  Alvanley  in  SonvtrxHUe^t 
case,  6  Yes.  791.  Savigny  in  this  case 
decides  in  favour  of  the  place  of  decease 
in  relation  to  questions  of  succession,  § 
869,  ed.  Fr.  torn.  8,  p.  107. 

'  See  observations  per  Lord  Pr.  Inglis 
in  SUd  V.  Stedy  16  R.  909. 

»  §§  1-8. 

^  The  provisions  of  the  Code  Civile, 
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denominated  domicile  of  origin.^  It  is  in  no  sense  identified  with  ohaftkr  l 
the  place  of  birth,^  but  is>  in  fact,  identical  with  the  domicile  of 
the  father,  being  derived  from  him  as  the  head  of  the  family. 
For,  as  domicile  in  its  primary  and  natural  signification  is  nothing 
more  than  the  home  or  proper  residence  of  the  individual,  it  is 
evident  that  an  infant  can  have  no  domicile  distinct  from  that  of 
its  parents ;  and,  for  this  purpose,  the  domicile  of  the  father  must 
be  looked  to,  as  it  is  his  intention  that  fixes  the  character  of  the 
residence  of  the  wife  and  family.  Therefore,  when  a  person  is 
bom  in  a  foreign  country,  or  at  sea,  being  born  in  wedlock,  his 
domicile  is  determined  by  that  of  his  father.*  Illegitimate  children 
follow  the  domicile  of  the  mother.* 

11.  By  statute  law,  the  children  of  British  parents,^  or  of  a  who  ne  natu- 
father^  who  is  a  natural-bom   subject,  though   bom  out  of  the  T^jJ**™ ®^^" 
allegiance  of  the  Crown,  are  declared  to  be  natural-born  subjects. 

The  privilege  extends  to  the  children  of  persons  naturalised  by  the 
operation  of  these  Acts.^  And  by  an  Act  of  the  present  reign 
every  person  bom  out  of  Her  Majesty's  dominions,  of  a  mother 
being  a  natural-born  subject  of  the  United  Kingdom,  acquires  for 
himself  and  his  heirs  the  right  of  taking  any  estate,  real  or  per- 
sonal, by  devise  or  purchase,  or  inheritance  of  succession.® 

12,  For  the  same  reason  that  an  infant  does  not  obtain  a  domi-  nomicUe  dor- 
die  distinct  from  that  of  his  parents  by  the  accident  of  birth,  he  j^^^f^^  °^ 
cannot  acquire  an  independent  domicile  during  the  period  of 
nonage.  "  I  have  no  difficulty,"  said  Lord  Alvanley,  "  in  laying 
down  that  no  domicile  can  be  acquired  until  the  person  is  md 
juris."  ^  And  in  the  leading  case  of  Forbes  v.  Forbes,  Vice-Chan- 
cellor  Wood  states  it  as  an  elementary  proposition,  that  the  domicile 


miBority. 


^  "Le  foram  originis  des  Bomamfl, 
d«iu  sa  sigaification  primitive,  n'eziBte 
plus  pour  nooB,"  Savigny,  §  358,  ed.  f*r. 
p.  93.  For  an  explanation  of  the  legal 
relation  denoted  by  the  term  origo  among 
the  BomoniB^  see  the  eame  work,  §  361  et 

»  WyUt  V.  Laye,  11  July  1834,  12  Sh. 
927. 

»  Cod.  lib.  10,  tit.  31,  L  36.  *'  Patria 
originem  unoaqmsqae  aequatur,"  &c. 
^  hea  Romainfl  appellent  origo  le  droit  de 
dt6  acquis  ^  un  individu  par  la  naissance. 
Nous  appellonB  origo  le  domicile  fictif 
attribae  k  tin  individu  dans  le  lieu  oh  a 
Tepoque  de  sa  nuaaance  son  p^re  ^tait 
domicilii; "  Savigny,  §  359,  ed.  Fr.  p.  105. 

*  1  Barge,  p.  33  ;  Savigny,  ed.  Fr.  p. 
65  ;  Herilort  of  Lawwade  v.  St  GuthherU, 
6  Har.   1844,   6   D.    956.      *<Poar  lee 


enfants  trouv^  on  pent  regarder  comme 
domicile  le  lieu  oh  ils  ont  iih  recueillis, 
Bauf  k  lui  subetituer  le  lieu  oh  on  lea 
enverrait  r6«ider  pour  faire  leur  Muca- 
tion,  8oit  dana  un  ^tabliasement  public, 
Boit  chez  dea  particuliera. "  Savigny,  in 
loc.  ci^,f  ed.  Fr.  p.  107. 

^  7  Anne,  cap.  5. 

<  4  G^.  n.,  cap.  21,  §  1. 

^  Doe  V.  Jones,  4  Term.  Rep.  300. 

*  7  and  8  Vict.,  cap.  66,  §  3.  By  the 
aame  statute  it  ia  provided  that  any 
woman  married,  or  who  shall  be  married, 
to  a  natural-born  aubject,  or  peraon  natu- 
ralised, ahall  be  deemed  and  taken  to  be 
herself  naturaliBed,  and  have  all  the 
zighta  and  privilegea  of  a  natural-bom 
subject  (§  16). 

•  Somerville  v.  SomervUU,  5  Vea.  787 . 
Voet,  lib.  5,  tit.  1,  §  100 ;  1  Surge,  88. 
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CHAPTER  I.  of  an  infant  cannot  be  changed  by  his  own  act.^  But  these  obser- 
vations  must  be  confined  to  the  case  of  persons  absolutely  alieni 
juris ;  for  it  is  not  doubted  that,  under  the  systems  of  law  which 
recognise  the  distinction  of  pupilarity  and  minority,  a  minor 
beyond  the  age  of  pupilarity  has  the  capacity  of  acquiring  a  domi- 
$5ile  for  himself.*  During  the  period  of  pupilarity,  or  even  of 
minority  if  the  minor  continue  to  live  with  his  father,  or  to  be 
supported  by  him,  he  may  lose  his  original  domicile  and  acquire 
another,  derivatively,  through  his  father;'  and  it  has  been  ques- 
tioned whether  a  domicile  so  acquired  in  minority  should  not  be 
regarded  as  origo  in  a  question  as  to  the  revival  of  the  domicile  of 
origin  consequent  on  death  in  itinere} 
Whether  ^3'  ^  widow,  after  the  death  of  her  husband,  has  the  capacity 

*^fth^  ^y  ^^  of  acquiring  a  domicile  by  her  own  act ;  and  it  was  held  by  Sir  W. 
ing  parent.  Grant,  after  elaborate  argument,  that  minor  children  followed  the 
domicile  of  the  surviving  mother,  if  the  change  of  domicile  were 
not  made  with  a  fraudulent  intention.^  But  it  does  not  seem  to 
be  agreeable  to  reason  or  good  policy  that  the  marriage  of  a  widow 
with  a  foreigner  should  have  the  eflect  of  changing  the  domicile  of 
the  children  of  her  deceased  husband.® 
0^  not  14.  The  judicial  opinions  in  che  earlier  cases  show  an  apprecia- 

easily  lost.  tion  of  the  difficulty  of  establishing  the  fact  of  the  acquisition  of  a 
new  domicile,  and  the  caution  to  be  observed  in  drawing  the  infer- 
ence that  a  person  had  intended  to  abandon  his  domicile  of  birth.^ 
But  the  principle  of  the  persistence  of  the  domicile  of  origin  may 
be  said  to  have  received  its  final  and  decisive  illustration  from  the 
later  decisions  of  the  House  of  Lords,  and  especially  from  the  cases 
of  Bdl  and  Udny,  The  judgments  delivered  in  the  latter  case  by 
Earl  Cairns,  and  Lords  Hatherley  and  Westbuiy,  will  repay  a  care- 
ful study.  The  last-mentioned  judge  thus  expresses  the  sum  of 
all  the  learning  on  this  subject :  "  It  is  a  settled  principle,"  says 
Lord  Westbury,  "  that  no  man  shall  be  without  a  domicile ;  and  to 
secure  this  result  the  law  attributes  to  every  individual,  as  soon 


^  ForbcB  V.  Forbes,  23  L.  J.  Oh.  727. 

*  ArMtt  V.  StewaH,  24  Not.  1846,  9 
D.  142. 

*  Per  curiam  in  Wylie  v.  Lat/e,  12  Sh. 
928. 

^  Ab  to  (he  doctrine,  see  §  15,  infra. 

*  Poiinger  v.  Wightmant  3  Mer.  79. 
See  the  opinions  of  the  judges  in  AmoU 
V.  StewaH,  24  Nov.  1816,9  D.  142,  to 
this  effect ;  and  particularly  the  observa- 
tions  of  the  Lord  President,  p.  147. 

*  Yoet,  Ub.  5,  tit.  1,  §  100 ;  1  Barge, 


39,   citing  Scrimshire  v.    Scritnahiret    2 
Hag.  Cons.  Rep.  406. 

'  See  ColviUe  v.  Lauder,  ISOD,  M. 
**  Succession,"  App.  No.  1  ;  Macdonald 
V.  Laing,  1794,  M.  4627,  and  the  English 
case  of  SomervUle,  where  it  was  laid  down 
by  Lord  Alvanley,  M.K.,  thjit  the  domi- 
cile of  origin  is  to  prevail  "nntil  the 
party  has  not  only  acquired  another,  but 
has  manifested  and  carried  into  execution 
an  intention  of  abandoning  his  former 
domicile  and  taking  another  as  his  sold 
doudcile  '*  (5  Yea.  787). 
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as  he  is  born,  the  domicile  of  the  father  if  the  child  be  legitimate,  chaptkb  i. 
or  the  domicile  of  the  mother  if  illegitimate.  This  has  been  called 
the  domicile  of  origin,  and  it  is  involuntary.  Other  domiciles  are 
domiciles  of  choice,  for  as  soon  as  the  individual  is  suijuriSf  it  is 
competent  to  him  to  elect  and  assume  another  domicile,  the  con- 
tinuance of  which  depends  on  his  will  and  act.  When  another 
domicile  is  put  on,  the  domicile  of  origin  is  for  that  purpose  re- 
linquished, and  remains  in  abeyance  during  the  continuance  of  the 
domicile.  But  as  the  domicile  of  origin  is  the  creation  of  law, 
and  independent  of  the  will  of  the  party,  it  would  be  inconsistent 
with  the  principles  on  which  it  is  by  law  created  and  ascribed,  to 
suppose  that  it  is  capable  of  being,  by  the  mere  act  of  the  party, 
entirely  obliterated  and  extinguished.  It  revives  and  exists  when- 
ever there  is  no  other  domicile ;  and  it  does  not  require  to  be 
regained  or  reconstituted  animo  et  fddo  in  the  manner  which  is 
necessary  for  the  acquisition  of  a  new  domicile  of  choice."^ 

15.  It   has  at  all  times  been  acknowledged  that  the  native  Revival  of 
character  easily  reverts;  and  therefore,   where  the  intention  to  o^^  by  death 
revive  the  native  domicile  is  established,  the  briefest  residence  **  *^*«*'*- 
will  be  sufficient  to  satisfy  the  requirement  of  actual  commorancy 
in  fulfilment  of  the  intention.^     But  mere  intention  to  resume  the 
native  character  will  not  suffice  if  the  person  continue  his  residence 
in  the  acquired  domicile  ;^  there  must  be  actual  abandonment  of 
the  acquired  domicile,  as  well  as  the  establishment  of  a  home 
in  the  original  domicile.*    The  favour  shown  to  the  domicile  of 
origin  led  to  the  recognition  of  the  doctrine,  that  where  a  person 
finally  abandons  an  acquired  domicile,  with  the  intention  of  estab- 
lishing himself  in  his  native  country,  the  domicile  of  origin  revives, 
if  he  dies  in  Uinere?    If  a  person  dies  while  in  transitu  to  a  new 


1  7  M.  (H.L.)  at  p.  99.  The  judgment 
acoordingly  contained  a  dedaration  that 
iff  Colonel  Udny's  "  domioUe  of  origin 
was  ever  changed,  yet  by  leaving  England 
m  1844  hia  domicOe  of  origin  reverted.** 
Note  also  in  the  opinions  of  Lord 
Hatherley  (p.  96)  and  of  Lord  Westbuiy 
the  distinction  of  civil  from  political 
status,  in  correction  of  Lord  Kingsdown's 
dictum,  in  Moorkaute  v.  Lard.  See  also 
Bdl  V.  Kennedy,  May  14,  1868,  6  M. 
(H.L.)69. 

2  "  The  native  character  easily  reverts  ; 
and  it  requires  fewer  circamctanceB  to 
oonstitQte  domicUe,  in  the  case  of  a  native 
tnbjeet,  than  to  impreM  the  national 
dianeter  on  one  who  was  originally  of 
another  character,'* — per  Lord  Stowell,  in 
Xtf  Virginie^  5  Bob.   Ad.  Ga.  99  ;  and 


see  Ixuhley  v.  Hog,  12  July  1804,  4  Pat. 
581,  621. 

'  Adv.'Gen.  v.  Lamont,  29  May  1857, 
19  D.  779,  783 ;  Bruce  v.  Bruce,  15  April 
1790,  8  Pat.  168,— where  Lord  Thurlow 
observed,  with  reference  to  the  case  of  an 
Indian  officer  preparing  to  return  to  Soot- 
land,  "  He  meant  to  return  to  his  native 
country,  it  is  said,  and  let  it  be  granted  ; 
he  then  meant  to  change  his  domicile, 
but  he  died  before  actually  changing  it." 

^  Per  Sir  H.  Jenner  Fust  in  Craigie 
v.  Xetrtn,  3  Curt.  435,  445,  cited  by  Lord 
Wensleydale  in  Athman  v.  Aikman,  8 
Macq.  879-80.  Burge,  vol  i.  p.  84,  and 
authorities  there  cited. 

'  Story,  Gonfl.  §  47 ;  Buige,  Com. 
vol.  i  p.  84  ;  1  Fraser,  p.  728,  and  oases 
cited  in  the  next  note. 
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OHAPTKR  1.  courUry^  with  the  intention  of  making  it  his  domicile,  it  does  not 
become  so,  and  it  was  much  discussed  whether,  in  such  a  case,  he 
should  be  held  to  have  retained  his  last  acquired  domicile,  or 
whether  resort  should  be  had  to  the  domicilium  ariginis}  The 
case  of  Udny  may  be  held  as  settling  the  question  in  favour  of 
the  domicile  of  origin.  In  fact  the  case  of  a  homeward  bound 
traveller  dying  in  itinere  is  only  an  example  of  the  principle  of 
the  persistence  of  the  domicile  of  origin,  a  status  which  is  capable 
of  being  suspended  during  pleasure,  but  can  only  be  extinguished 
by  death. 

SECTION  III. 

Domicile  of  Choice. 

Elements  in  16-  ^hc  chief  difficulty  incident  to  the  determination  of  ques- 

ts dSmicUe*—  ^^^^®  ^^  domicile  consists  in  the  absence  of  any  presumptions,  or 
intention  and  Other  criteria,  from  which  the  intention  to  change,  which  is  the  main 
element  in  such  cases,  may  be  inferred.  Every  case  resolves  into 
a  question  of  evidence,  to  be  determined  according  to  the  impression 
produced  by  the  facts  upon  the  mind  of  the  judge ;  little  reliance 
therefore  can  be  placed  on  precedents.  The  only  proposition  as  to 
which  jurists  are  agreed  is,  that  in  order  to  effect  a  change  of 
domicile  there  must  be,  first,  actual  residence  within  the  territory ; 
and,  secondly,  an  intention  to  change  the  domicile,  or  to  adopt  the 
new  country  as  the  principal  and  permanent  place  of  abode.  To 
constitute  a  domicile  no  definite  term  of  residence  is  required ;  but 
the  duration  of  the  residence  is,  of  course,  an  important  element  in 
the  question  of  permanency  of  residence.  ''  Of  the  few  principles," 
said  Lord  Stowell,*  "that  can  be  laid  down  generally,  I  may 
venture  to  hold  that  time  is  the  grand  ingredient  in  constituting 
domicile."  And  a  domicile  is  not  to  be  established  by  evidence  of 
intention,  however  strong,  if  the  person  did  not  actually  fix  his 
residence  in  the  intended  domicile.  The  statements  of  the  person 
whose  domicile  is  in  question  are  admissible  in  proof  of  intention ; 
and,  where  the  question  arises  in  his  lifetime,  he  may  be  examined 
as  a  witness ;  such  evidence  is  open  to  the  observation  that  it  is 
the  statement  of  a  party  interested  on  a  matter  of  impression  or 
opinion,  rather  than  of  past  fact.^    Letters  and  spoken  declarations 

^  Lord  Cottenham  stateB,  as  the  doc-  the  oircumstanoes  of  the  case  did  not 

trine  of  the  civil  law,  that  in  this  case  the  adndt  of  a  decbion  being  given  on  the 

domicile    of   origin   revivee ;  Munro  v.  points 

Munro,  1  Rob.  606.     A  Bimilar  opinion  '  The  ffartnony,  2  RoK  Ad.  Rep.  824. 

>vaB  expressed  by  Sir  John  Leach,  V.-C,  And  see  the  observations  of  Kinderaley, 

in  Munroe  v.  Douglas,  5  Madd.  379,  405.  V.-C,  in   CoekreU  v.  OoehreU,  25  L.  J. 

The  question  was  elaborately  discussed  Ch.  782. 

in  LyaU  v.  FaUm,  25  L.  J.  Ch.  746  ;  but  '  Maxwell  v.  M'Clure^  18  Dec.  1857« 
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made  at  the  time  are  often  valuable  indicia  from  which  an  inten- 
tion to  abandon  an  old  domicile,  or  to  acquire  a  new  one,  may  be 
inferred.^  Actual  residence  is  not  indispensable  to  the  retention 
of  a  domicile  after  it  is  acquired ;  but  the  status  is  retained,  animo 
soloj  by  the  mere  intention  not  to  change  it,  or  to  adopt  another.^ 

17.  It  is  to  be  observed  that  the  native  domicile  is  presumed  Effect  of  a 
to  be  continued  until  a  new  one  has  been  acquired  aniino  et  /ado,  ^Sl^^^ 
and  the  abandonment  of  the  domicile  of  origin  is  not  necessstrily 
coincident  in  time  with  the  settlement  in  the  new  residence.    A 
residence  originally  dictated  by  considerations  of  convenience  or 

taste,  and  without  a  view  to  permanence,  may  afterwards  be 
adopted  as  a  proper  domicile ;  and  where  this  is  so,  the  motive  of 
choice  in  the  first  instance  becomes  unimportant.^ 

18.  As  a  general  rule,  however,  the  motive  of  residence  is,  of  DistincUon  of 
all  the  tTidieia  of  intention,  that  which  is  most  anxiously  sought  Sinin^resi*'^ 
and  most  keenly  criticised.    Yet  it  is  difiBcult  to  deduce  from  the  ^®°^- 
decisions  any  sound  canon  of  criticism  applicable  to  motives  of 
residence,  excepting  this,  that  motives  which  are  temporary  in  their 

nature  tend  to  qualify  the  residence  in  a  sense  unfavourable  to  the 
acquisition  of  a  domicile ;  while  motives  of  an  enduring  character, 
and  chiefly  that  indefinable  but  most  influential  motive  of  attach- 
ment to  the  country,  or  preference  for  its  manners  and  society,  are 
those  from  which  an  intention  to  adopt  it  as  a  domicile  may  most 
reasonably  be  inferred. 

19.  Examples    of   change    of    residence    due    to   temporary  Temporarv 
motives,  and  not  implying  an  intention  to  alter  the  domicile,  are  J^dence. 
the  cases  of  resort  to  a  milder  climate  for  the  preservation  or 
restoration  of  health ;  *  to  a  university  town  for  study ;  and  to  a 


20  D.  3)7  ;  Kennedy  ▼.  BeU,  1  Macph. 
1127.  6  M.  (H.L.)  69  ;  Udwj  v.  Udny, 
7  M.  (H.L.)  89.  In  the  two  oases  last 
cited  tlie  Law  Lorda,  whUe  giving  credit 
to  tha  puole  evidence  of  the  party,  relied 
more  on  the  oontemporaneous  evidence  of 
his  intentions  and  views  of  life  found  in 
correspondence  with  friends, 

^  See^  among  many  other  cases,  the 
cases  of  Aikman  v.  Aikman,  21  D.  757» 
S  Maoq.  864  ;  Lowndes  ▼.  Jhugloi,  24 
D.  1391  ;  Kennedy  v.  Bdi,  ut  tupra; 
and  Udny  v.  Udny,  ut  tupra ;  and,  on 
appeal  from  the  Court  of  Chancery, 
Moorhotue  ▼.  Lord,  82  L.J.  Ch.  295. 
In  a  previous  case  it  was  observed  by 
Kindendey,  V.-C,  that  in  meet  cases 
the  evidence  as  to  the  deceased's  declara- 
tions of  intention  was  conflicting,— an  it 
was  in  that  case,  where  there  was  evidence 


of  the  testator  sayiog  he  meant  some  day 
or  other  to  go  back  to  France  ;  and,  on 
the  other  hand,  evidence  of  his  saying  he 
meant  to  remain  all  his  life  in  England. 
He  (the  V.-C.)  thought  that,  upon  the 
cases,  the  Courts  were  disposed  to  give 
less  weight  to  that  sort  of  declaration 
than  to  the  acts  of  the  deceased  ;  Drewm 
v.  Drevon,  34  LJ.  Ch.  181. 

>  Story,  Confl.  §  44. 

'  "  Residence  is  often  of  a  very  equi- 
vocal nature,  and  the  intention  as  to  that 
residence  is  often  still  more  obscure.  An 
intention  of  permanent  residence  may 
often  be  ingrafted  upon  an  inhabitanoy 
originally  taken  for  a  special  or  a  fugitive 
purpose ; "  Story,  Confl.  §  45. 

^  Story,  Confl.  §  44 ;  1  Fraser,  Pers. 
and  Dom.  Rel.  719  ;  Macdonald  v.  Laing, 
1794,  M.  4627  ;  Lowndes  v.  Douglas,  18 
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Conoection 
with  native 
country 
maintained. 


residence  choeen  on  account  of  the  advantages  it  offers  for  the 
education  of  children.^  The  authorities  are  clear  and  consistent 
to  the  effect  that  a  domicile  cannot  be  acquired  by  residence  for 
such  causes,  notwithstanding  that  it  may  have  had  a  considerable 
duration,  and  may  have  been  continued  to  the  period  of  death. 
Nor  will  a  constrained  residence  abroad — e,g.,  by  a  prisoner  on 
parole ;  *  or  by  an  Englishman  stajring  in  the  Highlands  of  Scot- 
land, or  at  Boulogne,  to  be  out  of  the  way  of  creditors,*  take  eflFect 
on  the  domicile. 

20.  The  facility  of  travelling,  and  the  increasing  intercourse 
with  all  parts  of  the  world  in  modern  times,  lead  many  of  our 
countrymen,  especially  those  possessed  of  independent  fortunes,  to 
spend  a  great  part  of  their  time  in  foreign  countries.  The  case  of 
a  traveller,  varying  his  residence  from  year  to  year,  presents  no 
difficulty;  in  his  case  there  is  clearly  no  abandonment  of  the 
native  domicile.  But  if  we  put  the  case  of  a  Scotsman  fixing  his 
residence  in  London  or  in  Paris,  without  any  motive  of  business 
or  necessity,  but  merely  on  the  ground  of  convenience  or  preference 
for  town  life :  this  is  evidently  a  case  of  difficulty,  as  it  is  one  of 
frequent  occurrence.  The  cases  of  Aihnany^  Udny^  and  MoorhotLse 
V.  Lord^  are,  it  is  conceived,  conclusive  of  the  proposition  tliat  in 
such  a  case  the  person  does  not  lose  his  domicile  if  he  maintains  his 
connection  with  the  parent  country.  And  it  is  a  sufficient  con- 
nection that  he  has  an  estate  or  a  residence  in  the  country  of  his 
domicile,  and  visits  it  once  a  year,  or  at  regular  intervals,  transact- 
ing such  business,  if  any,  as  his  circumstances  and  station  require.^ 
While  the  mere  fact  of  possession  of  patrimonial  estate  in  Scotland 


July  1862,  24  D.  1391 ;  Johnstone  v. 
BeaUic,  10  CI.  ft  Fin.  42,  per  Lord  Gamp- 
bell  ;  Moorhouse  v.  Lord  (on  appeal),  32 
L.J.  Ch.  295,  where  Lord  Kingsdown 
observed :  — "  A  man  might  leave  England 
with  no  intention  of  retnming,  nay,  with 
a  determination  never  to  return— e.  (7.,  a 
man  labouring  under  mortal  disease,  and 
told  that  to  preserve  bis  life,  or  even  to 
alleviate  his  sufferings,  he  must  go  abroad. 
Was  it  to  be  said  that  if  he  went  to 
Madeira  he  oould  not  do  so  without  losing 
his  character  of  an  English  subject  -  with- 
out losing  the  right  to  the  intervention  of 
the  English  law  in  the  transmission  of  his 
property  after  his  death,  and  in  the  con- 
struction of  his  testamentary  instruments ! 
Such  a  proposition  was  revolting  to  com- 
mon sense  "  (p.  299). 

1  Cod.   lib.   10,  tit   39,  1.  2 :    "  Neo 
ipsi,  qui  studiomm  causa, '*  &a   Moorhoute 


v.  Lordt  tupra.  Here  the  original  motive 
of  the  foreign  residence  was  connected 
with  the  education  of  the  testator's  child- 
ren ;  but  the  residence  was  prolonged  ap- 
parently without  any  very  special  reason, 
and  the  testator  died  in  France  ;  it  was 
held  that  he  had  not  lost  his  national 
domicile,  which  was  in  Scotland. 

^  Story,  Confl.  §  47,  and  authorities 
there  cited  ;  1  Burge,  46. 

»  Pitt  V.  Pitt,  6  April  1864,  4  Macq. 
627  ;  Udny  v.  UdA%y,  7  M.  (H.L.)  89  ; 
Bruce  v.  Hamilton,  1804,  H.  762. 

*  Aihman  v.  Aikman,  21  D.  767 ;  12 
March  1861,  3  Macq.  854. 

«  Udny  V.  Udny,  6  Macph.  164,  7  M. 
(fl.L.)  89. 

'  Moorhoute  v.  Lord,  19  March  1863, 
32  L.  J.  Ch.  295. 

^  Cases  of  Aikman  and  Udny^  tupra. 
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is  not  sufficient  to  prevent  the  acquisition  of  a  foreign  domicile  by  cbaftkr  i. 
residence,^  yet  it  would  seem,  on  the  authority  of  the  above- 
mentioned  cases,  that  the  abandonment  of  the  native  domicile  will 
not  readily  be  presumed  in  the  case  of  a  landed  proprietor,  and  that 
slighter  circumstances  will  be  admitted  to  establish  an  intention  of 
retaining  it  than  would  be  required  in  the  case  of  a  person  who 
had  no  local  connection  with  the  soil. 

21.  Where  the  evidence  establishes  a  residence  in  a  foreign  Residence 
capital,  with  the  ordinary  attributes  of  permanence,  and  without  pJ^SUn^,   ^ 
the  countervailins  element  of  connection  with  the  national  domicile  with  abandon- 

^  ment  of  iiatire 

by  proprietorship  and  periodical  visits,  or  other  equivalent  indica-  country, 
tions  of  intention,  it  would  appetu*  that  tliis  amounts  to  a  change 
of  domicile.*  It  is  not  necessary  for  this  purpose  that  the  person 
should  be  naturalised  in  the  foreign  country,  or  that  he  should 
renounce  his  all^ianca'  It  has,  indeed,  been  asserted  by  jurists 
that  a  domicile  is  not  acquired  by  residence  voluptatis  causa ;  and 
this  is  an  observation  properly  applicable  to  transitory  residences 
for  recreation  or  amusement,  as  well  as  to  those  cases  where  the 
continuance  of  the  residence  is  consequent  upon  habits  or  coimec- 
tions  of  a  less  reputable  character,  and  which  are  not  publicly 
avowed.*  But  where,  on  the  ground  of  preference  for  foreign 
manners  and  society,  or  to  be  with  friends  or  relations,  or  from 
similar  motives,  a  person  of  independent  means  fixes  his  residence 
in  a  foreign  city,  we  may  hold  that  in  such  circumstances  a  foreign 
domicile  is  acquired,  although  the  nationality  of  the  person  is  not 
altered.^ 

22.  According  to  the  doctrine  of  the  Civil  Law,  a  foreign  domi-  Residence  of 
cile  is  acquired  by  cultivating  a  farm,  or  engaging  in  the  prosecu-  Eu8iueM^°and 
tion  of  a  business  or  profession  in  the  colony  or  foreign  place  of  i^  p^^^<^ 
•residence, — which  thus  becomes  the  seat  of  the  fortune  and  affairs  *™^  °y™«° 
of  the  colonist.®    With  reference  to  employment  in  the  service 


1  The  Dree  Oebrcedera,  4  Rob.  Ad. 
Rep.  235,  per  Lord  Stowell ;  Hose  v.  /2om, 
16  July  1S30,  4  W.  &  S.  289  ;  Forbes  v. 
Forfes.  23  L.J.  Ch.  724. 

*  Forbeg  v.  Forbes,  23  L.  J.  Ch.  724. 

*  Udny  V.  Udny,  supra. 

*  See  the  circnmstanoes  explanatory  of 
the  London  residenoe  in  AUcman  v.  Aik- 
noH,  and  the  oommentB  of  the  judges,  21 
D.  767,  and  3  Maoq.  855. 

'  Prttident  of  U.S,  v.  DrMminO'vit  33 
LJ.  Gh.  501  ;  bat  see  the  eircutnBtuices 
which  were  held  not  to  constitate  a 
foreign  domicile  in  re  OapdevidU,  33  L.  J. 
£z.  306,  and  AtL-Oen.  v.  Count  Blueher, 


34  L.J.  Ex.  29.  If  these  decisions  of  the 
Court  of  Exchequer  be  sound,  we  do  not 
see  how  it  is  possible  that  a  change  of 
domicile  can  be  effected  except  by  natura- 
lisatbn  in  solemn  form. 

«  AU.-Oen.  v.  Lamont,  29  May  1857, 
19  D.  779  ;  Lowndes  v.  Douglas,  18  July 
1862,  24 D.  1391  ;  Cockrdiv.  Cockrell,  25 
L.  J.  Ch.  780  ;  AUardyce  v,  Onslow,  33 
L.  J.  Ch.  434.  But  the  character  of  the 
business  may  be  important,  e.g,,  if  the 
party  were  engaged  in  conducting  the 
foreign  business  of  an  English  or  Scotch 
mercantile  house  the  same  inference 
might  not  follow.    See  Stetf,  v.  Sted,  15 
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OHAPTBB  I. 


Anglo-Indian 
domicile. 


Intention  to 
change  in  case 
of  going  to  a 
colony. 


of  the  (joverniueiit,  a  distinction  is  taken  between  local  appoint- 
ments and  those  which  do  not  connect  the  employe  with  any 
particular  locality.  Residence  on  foreign  service  does  not  affect 
the  domicile  of  oflBcers  in  the  army  or  navy,^  or  of  ambassadors,^ 
nor,  as  we  apprehend,  of  consular  agents,  without  local  connections 
and  eligible  for  promotion  in  the  service.*  Governors  of  colonies,* 
of  military  stations,^  and  other  local  functionaries  of  the  British 
dependencies,  acquire  the  domicile  of  the  station  to  which  they 
are  attached.® 

23.  British  subjects  entering  the  Indian  civil  or  military  services 
of  the  East  India  Company,  or  the  Crown,  acquired  an  Anglo-Indian 
domicile,  on  the  principle  that  their  official  duties  bound  them  to 
a  residence  of  such  an  exclusive  and  permanent  character  as  was 
inconsistent  with  the  retention  of  a  domicile  in  the  mother  country.^ 
And  the  acceptance  of  a  permanent  appointment  under  a  foreign 
government  (not  including,  however,  a  consulship  in  one's  own 
country)  is  tantamount  to  the  adoption  of  a  foreign  domicile.^ 

24.  In  observing  upon  the  recent  English  decisions,  the  editor 
of  Story's  Conflict  of  Laws  draws  a  distinction  between  change  of 
national  domicile  (wliich,  according  to  the  cases,  is  tantamount  to 
expatriation)  and  change  of  domicile  by  removing  to  a  colony,  or 
"  from  one  place  to  another  in  the  same  state,  province,  or  king- 
dom," in  which  case  the  intention  to  change  the  domicile  may  be 
inferred  on  slighter  indicia,  and  notwithstanding  the  existence  of 
an  indefinite  or  floating  intention  of  returning.^  The  observations 
of  Lords  Cranworth  and  Kingsdowu  in  Moorkouse  v.  Lord^^  if  they 


R.  909,  per  L.  Pr.  InglL^,  and  Afoorhouse 
y.  Lord;  Jtipp  v.  Wood,  84  KJ.  Gh. 
212,  where  residence  £rom  1805  to  1880 
in  India,  as  a  merchant  and  planter,  was 
held  not  to  give  an  Indian  domidle,  the 
deceased  having  in  his  letters  expressed 
the  intention  of  returning  to  Great 
Britain. 

^  And  a  domicile  in  one  part  of  the 
United  Kingdom  is  not  altered  by  mili- 
tary service  in  another  part ;  re  PaUen,  6 
Jnr.,  N.S.  161  ;  Ydverton  v.  Yelverton, 
29  L.J.  Matr.  84.  But  the  fact  that  a 
person  holding  a  colonial  appointment  is 
an  officer  in  the  British  service,  ami  is 
obliged,  in  order  to  retain  his  pay,  to 
obtain,  and  from  time  to  time  to  renew, 
his  leave  of  absence,  does  not  prevent  the 
acquisition  of  a  foreign  domicile  ;  Clarke 
V.  Ncumarth,  18  Feb.  1836,  14  Sh.  488  ; 
CochreU  v.  Cockrdl,  26  L.  J.  Ch.  780. 

3  Story,  Gonfl.  §  48,  and  authorities 
there  cited. 


*  Udny  v.  Udny,  14  Dec  1866,  6  M. 
164  ;  7  M.  (U.L.)  89. 

*  Oomrz,  of  Ivland  Revenue  v.  Gordon*  s 
Exrt.,  2  Feb.  1850,  12  D.  657. 

*  Clarke  v.  Newmarth^  8ttpra, 

^  See  Mr.  Barge's  elaborate  analysis 
of  the  authorities  on  this  class  of  cases, 
vol.  i.  pp.  47-68. 

'  Bruoe  v.  Bruce,  15  April  1790,  3 
Pat.  168 ;  21  Nov.  1804,  Hume,  762  ; 
compare  Book  v.  ffook,  24  D.  488. 
English  cases  of  Bruee  v.  Bruce,  2  B.  & 
P.  229  ;  Forhes  v.  Forbes,  23  L.J.  Ch. 
724  ;  and  Moorhouie  v.  Lord,  82  L.  J. 
Gh.  295.  As  to  Anglo-Indian  domicile 
and  the  effect  of  the  Indian  Succession 
Acts,  see  Wauchope  v.  Wauchope,  23 
June  1877,  4  R.  945  ;  also  Sted  v.  Sted, 
15  R.  909,  per  L.  Pr.  Inglis. 

^  Per  Lord  Campbell  in  Aikman  v. 
Aikman,  3  Macq.  856. 

»  Story,  Gonfl.  §  49  (c). 
^^  E,rj.,  that  to  change  '*  the  domicile  '* 
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are  still  to  be  considered  as  authoritative,  can  only  apply  to  cases  of   chaftkr  t. 
allied  acquisition  of  a  strictly  foreign  domicile.^ 

25.   Questions  as  to    English  or  Scottish  domicile    present  Double  resi- 
another  element  of  difficulty,  that  of  double  residence.    In  this  uS^or^Sh. 
class  of  cases  the  Court  has  to  ascertain  which  is  the  principal 
residence,  taking  all  the  circumstances  into  view.    In  the  case  of 
WarrefiiAfTy  the  domicile  was  held  to  be  in  Scotland,  where  the 
pursuer  had  his  estate  and  country  seat,  rather  than  in  England, 
where  he  resided  during  the  sitting  of  Parliament  of  which  he  was 
a  member.*    In  Forbes  v.  Forbes,  the  London  residence  was  held 
to  fix  the  domicile,  because  that  was  the  residence  of  General 
Forbes'  wife,  and  there  only  he  kept  an  establishment  suited  to 
his  rank  and  fortune.^    In  such  cases  considerable  weight  is  given 
to  the  domicile  of  origin.^    In  the  absence  of  such  indications,  the 
place  where  a  residence  has  been  first  acquired  is  generally  to  be 
regarded  as  the  domicile.^    A  correct  appreciation  of  the  considera- 
tions on  which  questions  of  double  residence  are  determined,  can 
only  be  obtained  by  an  attentive  study  of  all  the  cases  bearing  on 
the  subject.* 

SECTION  IV. 

Wife's  Derivative  Domicile. 


26.  The  doctrine  by  which  the  domicile  of  a  married  woman  principle  of 

wife's  aeriva- 
1861,  8  Maoq.  854 ;  L(uhUy  v.  Hog,  4  *^^«  domicile. 


a  man  most  intend  **  to  beoome  a  French- 
man instead  of  an  Engliahman  "  (32  L.  J. 
Oh.  pp.  298-9).  The  lame  obBervation 
appHes  to  Dr.  Loshington's  judgment  in 
Hodgwny.  De  Beauehesne,  12  Moo.  P.C. 
Ca^,  825.  And  see  these  commented 
mt  in  Betl  v.  Kennedy  and  Udny  v.  Udny 
OQ  appeal,  fU  tupra* 

1  Gompaxe  Ptirvis*  Trs,  v.  PurM 
Exn.,  23  Mar.  1861,  23  D.  812,  where 
the  reaidenoe  was  foreign,  i,€.,  in  the 
Netherlands -India,  and  the  Scottish 
domioile  was  held  to  be  retained,  with 
Lovndei  v.  Douglas,  24  D.  1391,  and 
Kennedy  t.  BeO,  1  M.  1127,  6  M.  (H.L.) 
69,  where  the  residence  was  in  the  British 
West  Indies,  and  in  both  cases  a  colonial 
domicile  was  held  to  have  been  acquired. 

•  Warrender  v.  Wa/rrender,  27  Aug. 
1835,  2  S.  &  MOj.  154. 

s  Forbes  v.  Forbes,  23  L.  J.  Ch.  724 ; 
LanenmUe  v.  Anderson,  9  Moo.  P.C.  Ca. 
825. 

^  Mwnro  v,  Mvmro,  10  Aug.  1840, 1 
Bob,  492 ;  Aikman  v.  Axeman,  12  Mar. 


Pat.  581,  see  p.  621  ;  Campbell  v.  Camp- 
bell,  9  Jan.  1861,  23  D.  256.  According 
to  Surge,  vol.  i  p.  45,  it  is  an  important 
circumstance  only  as  it  is  so  in  the  esti- 
mation of  the  party  himself. 

B  Maxwdl  V.  M'aure,  20  D.  807 ;  3 
Macq.  852. 

^  See,  in  addition  to  the  preceding 
cases,  Ornma/nney  v.  Bingham,  15  March 
1796,  3  Pat.  448  ;  SomerviUe  v.  Lord 
SomervUle,  5  Ves.  749.  Mr  Burge  makes 
an  important  deduction  from  the  last 
cited  case : — "In  the  absence  of  any 
circom^tanoes  which  give  to  the  residence 
in  another  place  than  that  of  the  domicile 
of  origin  a  predominant  character  of  per- 
manence, if  a  cause  can  be  assigned  for 
an  establishment  in  the  former,  whilst 
none  can  be  assigned  for  keeping  it  up  in 
the  place  of  his  domioile  of  origin  but 
the  desire  and  intention  to  retain  that 
domicile,  the  domicile  of  origin  must 
prevail"    (Vol.  i.  p^  46.) 
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Doctrine  of 
"  matriniODial 
domicile  '*  ex- 
amiDed. 


CHAPTER  I.  ig  identified  with  that  of  her  husband  is  founded  on  the  same  con» 
siderations  which  have  led  to  the  recognition  of  derivative  domicile 
in  the  case  of  minor  children.  Identity  of  domicile  is  inferred 
from  the  obligation  incumbent  on  the  wife  to  live  in  family  with 
her  husband  and  to  follow  his  fortunes  ;  it  may  cease  to  hold  under 
circumstances  which  release  her  from  that  obligation.^ 

27.  The  term   "  matrimonial   domicile,"   which   is  sometimes 
used  to  describe  the  true  domicile  of  a  married  woman,  seems 
objectionable  on  the  ground  of  ambiguity.     It  has  l)een  defined  to 
be  the  domicile  contemplated  by  the  parties  at  the  time  of  entering 
into  the  married  relation.     But,  in  contemplation  of  law,  marriage 
is  not  contracted  with  reference  to  residence  in  any  particular 
locality,  and  it  is  conceivable  that  the  parties  may  never  actually 
resort  to  the  country  which  at  the  celebration  of  the  marriage  it 
was  their  intention  to  choose  for  their  place  of  abode.     If  the 
husbaud  had  not  actually  fixed  his  residence  in  the  place  con- 
templated, the  supposition  that,  in  respect  of  mere  intention,  the 
parties  should  be  held  to  be  domiciled  in  a  locality  where  they  are 
not  in  fact  domiciled,  is  inconsistent  with  principle.^    Again,  if 
the  intention  entertained  at  the  time  of  the  marriage  is  carried 
out,  and  the  husband  fixes  his  domicile  in  accordance  with  it,  then 
it  is  evident  that  the  wife's  domicile  is  determined  solely  by  the 
will  of  the  husband  after  marriage,  and  is  not  dependent  on  any 
antecedent  agreement.     It  may  well  be  that  where  a  contract  of 
marriage  is  executed  having  relation  to  the  rights  of  the  spouses 
as  determined  by  the  law  of  the  country  where  it  is  intended  that 
the  spouses  shall  reside,  the  construction  of  the  contract  shall  be 
regulated  by  the  law  of  the  intended  domicile.     It  may  also  be  that 
the  consistorial  courts  of  the  intended  matrimonial  domicile  have 
jurisdiction  to  dissolve  the  marriage,  or  to  grant  relief  for  breach 
of  its  engagements.^     But   these   are  cases   of  forensic  domicile 
depending  on  equitable  considerations,  and  subsisting  for  special 


'  **  Mulieree  honore  maritorum  erigi- 
miiB,  genere  nobilitamus,  et  forum  ex 
eorum  persona  Btatuimus  :  et  domicilium 
mutamuB  ; "  Cod.  lib.  10,  tit.  89,  1.  9. 

3  "  The  change  by  the  husband  of  his 
domicile,  either  of  origin  or  of  that  which 
was  his  domicile  at  the  time  of  his  mar- 
riage, will  necessarily  operate  as  a  change 
of  that  of  the  wife ;  and,  indeed,  it  has 
been  said  that  a  contract  by  the  husband 
that  he  would  not  change  his  domicile 
without  the  consent  of  his  wife  was  void ; 
but  there  is  no  reason  why  it  may  not  be 
made  the  subject  of  a  special  contract  that 
the  wife  should  not  be  prejudiced  in  her 


rights  by  a   change    of    the    husband's 
domicile  ;  "  1  Burge,  40. 

'  See  the  observation  of  the  Kte  Lord 
President  on  this  subject  in  Stavert  v. 
StaveHy  8  Feb.  1882,  9  R.  519.  As  to 
the  circumstances  which  create  con- 
sistorial  jurisdiction  in  ScotUnd  ratione 
domiciliif  see  Jcuk  ▼.  /odb,  7  Feb.  1 862, 
24  D.  467  ;  Hook  v.  Hook,  to  die,  24  D. 
488  ;  Hume  v.  Hwm,  15  July  1862,  24  D. 
1842 ;  and,  on  appeal,  PiU  v.  PiU,  6  April 
1864, 4  Maoq.  627,  which  practically  nega- 
tives the  theory  of  a  forensic,  as  distinct 
from  a  true,  domicile. 
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purposes  only.     There  can  be  no  general  matrimonial  domicile    chaptik^l 
except  the  domicile  which  the  husband  acquires  by  residence  in  a 
definite  locality,  with  the  intention  of  fixing  his  domicile  there.^ 

28.  The  leading  case  on   the  doctrine  of  the  wife's  deriva-  Warrenderv. 
tive  domicile   is   that   of   Warrendei^  v.    Warrevder?  decided  by 

Lord  Brougham  on  appeal.  But  except  as  an  exposition  of  the 
general  rule,  which  bad  long  been  settled  in  practice,  and  is  dis- 
tinctly laid  down  by  Lord  Stair,^  this  decision  did  little  or  nothing 
to  advance  the  principles  of  this  department  of  the  law.  In  so 
far  as  it  inculcates  the  doctrine  that  the  wife  is  subject  to  the 
Courts  of  Scotland  in  respect  of  the  husband's  temporary  residence, 
it  has  been  formally  overruled,*  and  it  throws  no  light  on  the 
question  whether  the  husband  can  arbitrarily  change  the  wife's 
domicile  for  forensic  purposes.^ 

29.  On  the  dissolution  of  the  marriage  by  death  or  divorce,  BfTects  of  dis- 
the  identity  of  domicile  is  destroyed,  and  the  domicile  of   the  marriage%nd 
parties,  or  the  survivor  of  them,  is  no  longer  governed  by  the  rule  of  8«p*™tion. 
of  law  refer  led  to.^    It  may  be  regarded  as  a  settled  point  that  a 
married  woman  does  not  by  means  of  a  voluntary  deed  of  separa- 
tion acquire  the  capacity  of  fixing  her  domiciled     On  principle  it 

would  seem  that  a  judicial  separation  ought  to  give  this  capacity, 
inasmuch  as  it  destroys  the  consortium  vitce  on  which  the  notion  of 
derivative  domicile  is  founded ;  and  there  are  dicta  in  favour  of 
this  view.®  But  Lord  Kingsdown,  a  great  authority  on  such  ques- 
tions, stated  that  he  considered  the  question  to  be  entirely  open.*^ 


1  In  AmoU  v.  StewaH,  24  Nov.  1846, 
9  D.  142,  the  circomstaiice  that  a  lady, 
previoaaly  domiciled  in  Scotland,  was  at 
the  time  of  her  death  under  engagement 
to  be  mazried  to  an  Englishman,  was  held 
to  be  of  no  materiality  in  a  question  as  to 
her  domicile  of  suooession.  In  Latkley  r. 
Hog  it  was  laid  down  (4  Pat.  615)  that 
the  place  where  a  marriage  was  celebrated 
afforded  no  presumption  as  to  the  future 
domicile  of  the  spouses. 

'  Warrender  v.  Warrender,  27  Aug, 
1885,  2  S.  &  M*L.  154. 

»  Stair,  1,  4,  9. 

*  First  by  the  Court  of  Session,  in 
Riwfer  v.  ChurehUly  15  Jan.  1840,  2  D. 
807,  and  ultimately  by  the  House  of  Lords 
itKlf,  m  Pitt  ▼.  Pitt,  ut  supra. 


B  On  this  point  see  the  observations  of 
the  Law  Lords  in  Dolphin  v.  Robins,  8 
Macq.  579  H  seq,  ;  and  in  Pitt  v.  PiU,  4 
Maoq.  pp.  640  and  647. 

*  But  the  wife  retains  the  domicile  of 
her  husband,  even  after  the  relationship  is 
dissolved,  until  she  makes  choice  of  and 
establishes  another  domicile,  or  re -marries ; 
1  Burge,  35  ;  Voet,  5,  1,  95. 

7  Dolphin  v.  Robins,  4  Aug.  1859,  3 
Macq.  568,  a  unanimous  judgment.  And 
see  Lord  Brougham's  observations  in  War- 
render  V.  Warrender,  ut  supra. 

^  Allison  V.  Catley,  15  June  1889,  1  D. 
1025  ;  Dolphin  v.  Robins,  3  Macq.  678, 
per  Lord  Cranworth. 

•  8  Macq.  581. 
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INTERNATIONAL  LAW  IN  RELATION  TO  WILLS  AND 

SUCCESSION. 

1.  Reodlation   of    Suocbbsion   in     4.  Adkinistration    of    thb    Sdc- 

IntESTACY.  ,  CEaSION. 

2.  Vauditt  akd  Effect  of  Wills  i  6.  Election. 

AND  Testamentart  Writinob.       6.  Revenue  Laws. 

3.  Interpretation  of  Wills  and  <  7.  Jurisdiction  and  Forum    Oon- 

Testamentart  Writings.  veniens. 

i  8.  Ascertainment  of  Foreign  Law. 

Limits  of  th«         SO.  The  law  of  succession,  which  is  concerned  with  the  distribu- 
^^  ^    '  tion  of  a  man's  entire  estate  and  the  adjustment  of  the  claims  of 

his  heirs  and  representatives,  without  distinction  of  locality  or 
nationality,  has  many  international  relations,  and  involves  in  a 
greater  d^ree  than  any  other  branch  of  private  right  the  considera- 
tion of  the  question.  What  is  the  system  of  law  governing  the 
particular  right  or  relation  ?  In  a  work  relating  to  the  Scottish 
Law  of  Succession,  it  is  proper  that  we  should  consider,  in  the  out- 
set, what  are  the  relations  of  succession  which  the  law  of  Scotland 
is  competent  to  regulate. 

31.  The  principles  of  private  interuational  law  upon  which  our 
Courts  proceed  are  assumed  to  be  consistent  with  the  doctrines  of 
general  jurisprudence.  It  must  be  remembered,  however,  that  while 
those  principles  are  supposed  by  jurists  to  be  strictly  obligatory, 
yet,  as  was  observed  by  an  eminent  judge,  no  rule  of  law  binding 
proprio  vigore  upon  any  independent  state  can  be  established  by 
generalisation  from  the  jurisprudence  of  other  nations.  In  point 
of  fact  few,  if  any,  such  rules  are  universally  accepted  without 
some  modifications  or  corrections,  making  it  necessary  to  dis- 
tinguish between  the  general  principle  and  the  forms  and  condi- 
tions of  its  local  application.  In  this  place,  we  are  concerned  with 
the  applied  international  law  of  Scotland  in  relation  to  succession, 
as  established  by  the  decisions  of  its  Courts,  with  such  aid  as  can 
be  derived  from  the  judicial  expositions  and  opinions  of  jurists  of 
other  countries. 
Division  of  the  32.  Without  profcssiug  to  make  an  exhaustive  division  of  the 
^ptor.^     ^   subject,  the  questions  which  result  from  the  relations  of  rights  of 
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SQCcession  in  Scotland  with  those  of  foreign  countries  may  be  chaptbb  n. 
classed  under  the  following  heads: — (1)  Kegulation  of  intestate 
succession;  (2)  validity  and  effect  of  testamentary  dispositions 
(capacity  of  the  granter — lawfulness  of  grant,  and  capacity  of 
grantee — ^form  of  the  instrument ;  (3)  interpretation  of  testamen- 
tary dispositions ;  (4)  title  and  administration  of  successions  (aditio 
iaTet2t^a/i»— responsibility  of  executors);  (5)  election;  (6)  revenue 
laws;  (7)  jurisdiction;  (8)  ascertainment  of  foreign  law.  There 
are  other  questions  of  international  relation  which  may  with 
advantage  be  reserved  for  consideration  in  connection  with  the 
departments  of  law  to  which  they  belong,  and  to  the  separate  dis- 
cussion of  such  subjects  the  reader  is  referred.^ 

SECTION  L 

Ebgulation  of  Succession  in  Intestacy. 


33.  With  respect  to  intestate  succession,  the  principles  of  inter-  Moveable  and 

immoveabh 
succession. 


national  law  are  simple  and  of  easy  application.    The  succession  to  >™™°^«*^*® 


the  moveable  estate  is  governed  by  the  law  of  the  domicile  of  the 
intestate  at  the  time  of  his  decease ;  that  of  the  immoveable  estate 
(which,  as  regards  estate  situated  in   Scotland,  is  identical  with 

heritable  succession)  is  governed  strictly  by  the  lex  loci  rei  sUcb.^ 

^  By  far  the  most  oomprehensive  and  which  would  not  oontribnte  in  any  way 

the  best  exposition  of  the  law  of  suooesaion  to  the    advancement    of   jarispmdenoe. 

in  its  international  relations  is  that  given  Another  reason  may  be  given  for  this 

by  the  late  Mr.   Bnige,  in  the  fourth  apparent   inattention    to    the  works  of 

Toiume  of  hiB  Commentaries  on  Colonial  jurists,  and  it  is  one  which  those  who  are 

ind  Foreign   Law.       Among    modem  the  most  familiar  with  the  older  literature 

treatiKS,  reference  may  also  be  made  to  wiU  best  appreciate,  namely,  that  the 

Story's  Conflict  of  Laws,  chapters  11  and  bearing  of  its  discussions  upon  such  prac- 

12 ;   Fliillimore  on  International  Law,  tical  questions  as  are  here  treated,  is  too 

ToL   iv.   chapter  43  ;    Karnes'    Equity,  indirect  to  admit  of  their  being  used  in 

book  in.  ch.  8  ;  Robertson  on  Personal  the  manner  of  express  authority  for  pro- 

Suocesrion ;  Jarman  on  Wills,  chapter  1 ;  positions. 

Savigny,  IVait^  de  Droit  Remain,  §§  876-  '  Savigny,    whose    opinion    has   been 

378 ;  Foelix  and  Demangeat,  Droit  Inter-  alluded  to,  maintains  the  general  applica- 

natknial,  Hone  ed.,  tom  L  p.  260,  §  115  ;  tion  of  the  Ux  domiedii  to  the  whole  sue- 

De  Chassat,  Traits  de  Statuts,  1.  1,  tit.  cession  without  distinction  ;  but  to  ac- 

8,  ch.  1,  and  L  1,  tit.  4,  ch.  6  ;  Bar,  In-  commodate  his  principle  to  the  actual 

tematirmale  Privat  und  Stafrecht,  Abt.  state  of  international  law,  suggests  that 

3,  §  6  ;  see  also  Huber.  ad  Pand.  i.  8,  in  those  countries  where  the  right  of  sno- 

App.  de  Confl.;  Voet  ad  Pand.  i.  4,  pars  cession  is  based  on  the  Civil  Law  doctrines 

2,  de  Btatotis.    Ample  reference  to  the  of  universal  succession,  the  law  of  the 

oldsr  literature  wiU    be  found    in   the  domicile   should    be    decisive    for    the 

woiks  of  Bulge  and  Story  in  the  passages  entirety  of  the  estate^  while  in  countries 

indicated  in  our  notes,  and  it  has  been  such  as  England  and  America,  where  the 

thought  unnecessary  to  give  references  principles  of  universal  succession  are  not 

whidi  might  easSy  have  been  transcribed  admitted,  the  succession  of  immoveables 

from  the  works  of  those  authors,  but  ought  to  be  regulated  by  the  lex  loci  rei 

VOL  I,  B 
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Qaestions  aa  to 
(1)  quality  of 
estate ;  (2) 
propinquity. 


Quality  of 
estate  deter- 
mined by  lex 
loci  rei  nice. 


The  rule  is  applied  in  precisely  the  same  way,  whether  its  opera- 
tion tends  to  subject  the  estate  to  the  Scottish  law  of  succession  or 
to  the  law  of  a  foreign  country.  '*  Where,"  says  Erskine,^  a  Scots- 
man dies  abroad  sine  animo  rem-anendi,  the  legal  succession  of 
his  moveable  estate  in  Scotland  must  descend  to  his  next  of  kin 
according  to  the  law  of  Scotland ;  and  where  a  foreigner  dies  in 
this  country  sxTi/e  animo  remanendi,  the  moveables  which  he  brought 
with  him  hither  ought  to  be  r^ulated,  not  by  the  law  of  the 
territory  in  which  they  locally  were,  but  by  that  of  the  proprietor's 
pcUria  or  domicile  whence  he  came,  and  whither  he  intends  again 
to  return.  This  rule  is  founded  in  the  law  of  nations ;  and  the 
reason  of  it  is  the  same  in  both  cases."  The  early  decisions  are 
conflicting,  the  Court  having  in  some  of  them  assumed  the  lex  loci 
rei  sitcB  to  be  the  universal  law  of  succession ;  but  the  law,  as 
stated  by  Erskine,  was  established  by  the  ultimate  judgments  in 
the  cases  of  Bruce  v.  Bruce^  and  ffog  v.  LasKUy.^ 

34.  The  investigation  of  intestate  succession  in  its  international 
relations  involves  two  collateral  questions  which  are  antecedent  to 
the  application  of  the  municipal  law  of  succession : — First,  by  what 
law  is  the  moveable  or  immoveable  quality  of  the  subject  to  be  de- 
termined ?  secondly,  what  law  has  cognisance  of  the  propinquity  of 
the  person  claiming  the  succession  ? 

36.  (1)  It  is  the  function  of  the  law  of  the  situs  to  determine 
the  proper  character  of  a  fund,  i.e.y  whe_th»  it  is  moveable  or  im- 
moveable ;  and  in  the  case  of  incorporeal  subjects,  such  as  stocks  or 
mortgages,  the  country  where  the  deed  of  security  was  granted,  or 
where  the  debt  or  dividend  is  payable,  is  for  this  purpose  to  be 
deemed  the  situs  rei.^  Thus,  by  the  application  of  the  municipal 
law  of  Scotland,  bonds  secluding  executors,  as  also  money  secured 
on  heritable  estate,  were  relegated  to  the  class  of  immoveable 
subjects,  and  were  deemed  incapable  of  being  transferred  by  testa- 


ntof;  Droit  Bomun,  §  876,  torn.  8,  p. 
300 ;  also  §  877,  torn.  8,  p.  110.  See 
Bniigre's  Commentaries,  vol.  iv.  p.  150  rt 
$eq,,  where  all  the  authorities  are  cited, 
and  extracts  given  from  the  opinions  of 
the  jurists ;  Story,  §  480  et  9eq,  as  to 
moveable  snccesuon,  and  §  484  ^  teq.  as 
to  immoveable  ;  De  Chassat,  Traits  de 
Statnts,  p.  871  €t  teq,,  who  states  very 
forcibly  the  reasons  which  justify  the 
State  in  regulating  the  succession  to  the 
soil  of  its  own  territory,  and  in  declining 
to  recognise  the  law  of  the  domicile ;  also 
Bar,  Int.  Recht,  §  107,  who  discusses  at 
great  length  the  claims  of  the  lex  domi- 
cilii and  the  lex  loei  rei  tita:. 


^  Ersk.  8,  9,  4,  citing  Broun  v.  ^rotfn, 
1744,  M.  4604. 

•  Bruee  v.  Bruee,  1788,  M.  4617,  16 
April  1790,  3  Pat.  163.  Lord  Thurlow's 
speech  is  quoted  by  Bnrge  (iv.  168)  as 
the  leading  authority  on  this  point. 

»  Hog  V.  ZoiiAfcy,  1791,  M.  8198  ;  7 
May  1792,  3  Pat  247.  See  the  opinion 
of  Lord  President  Campbell,  p.  264. 

*  Clarke  v.  Neumarthj  16  Feb.  1886, 
14  Sh.  488,  and  cases  cited  below.  The 
decisions  of  the  Courts  of  England  are  to 
the  same  effect ;  see  Price  v.  I>ewhur9t, 
4  MyL  &  Cr.  81 ;  Jemingham  v.  fferheri, 
4  Russ.  888,  and  dictum  of  Sir  J.  Stuart 
in  Pearmain  v.  Twits,  2  GifT.  196, 


WILLS   AND   SUCCESSION. 


19 


ment ;  international  law,  accordingly,  prescribes  that  the  succession  chaptkb  n. 
to  these  subjects  shall  be  regulated  by  the  law  of  Scotland.^  Con- 
versely, bonds  bearing  interest,  and  mortgages  on  real  estate,  pay- 
able in  England,  or  in  any  of  the  colonies  where  the  common  law 
is  in  force,  are  moveable  estate  ;  and  the  Court  of  Session,  applying 
the  principle  of  international  law,  holds  the  succession  to  those 
subjects  to  be  governed  by  the  law  of  the  deceased  person's 
domicile.'  Again,  where  a  fund  is  considered  to  be  converted  from 
its  natural  character  by  the  act  of  the  person  whose  estate  is  under 
administration,  e.g.,  where  it  is  an  investment  of  the  proceeds  of 
property  of  a  different  character,  or  is  held  by  trustees  subject  to 
a  direction  to  sell,  then  its  character,  ad  converted  or  unconverted 
estate,  is  to  be  determined  by  the  law  of  the  domicile  of  the  maker 
of  the  deed.'  Incorporeal  funds  not  classed  as  immoveable  by  the 
law  of  the  situs,  e,g.,  bonds,  bills,  stock,  &c.,  are  moveable  by 
international  law,  and  the  right  to  such  funds  passes  by  descent 
according  to  the  law  of  succession  of  the  domicile.^ 

36.  (2)  Propinquity,  in  the  ordinary  case,  is  a  pure  question  of  Propinquity  a 
fact,  and,  as  such,  will  be  determined  by  the  court  which  has  cog-  a^ce  arisSg 
nisance  of  the  petitio  hcereditatis  according  to  its  own   rules  of  ^^^^. 
evidence.    This  court,  in  the  case  of  immoveable  succession,  is 
necessarily  the  judicature  of  the  sittts  of  the  estate ;  for  it  alone 
has  the  power  of  putting  the  claimant  into  possession  of  the  estate. 
In  the  case  of  moveable  succession,  the  question,  as  will  be  seen  in 
the  sequel,*  may  be  raised  either  in  the  court  of  the  domicile  or  in 
that  of  the  country  where  the  subjects  are  sitaated,  and  where 
they  are  sought  to  be  recovered.    The  writer  is  here  speaking  of 
the  fact  of  relationship,  e.g,,  that  A.  B.  is  the  son,  brother,  or  first 
cousin  of  C.  D. ;  for  the  computation  of  degrees  is,  of  course,  a  part 
of  the  general  law  of  succession,  and  follows  the  rule  stated  in  a 
previous  paragraph.®    Where,  however,  the   fact  of  propinquity 


^  Rot$  T.  Bo$s,  4  July  1809,  F.C.; 
Mead  y.  Anderson^  16  Nov.  1880,  4 
W.  &  S.  828.  See  also  Murray  v.  E.  of 
SoUut,  30  June  1836,  14  Sh.  1049. 

'  Newlxmds  v.  Chalmen*  Tn.,  22  Nov. 
1832,  11  Sh.  65 ;  Downie  v.  Downie's 
Tn.,  14  July  1866,  4  M.  1067.  The 
priudple  had  previously  been  reoognised 
in  the  cMea  as  to  the  respective  liabilitieB 
of  the  real  and  personal  estates,  suoh  as 
Wighinum  v.  DditU^a  7V«.,  1802,  M. 
4479 ;  as  to  which  see  Chapter  LXX. 

'  Eair$  Tn.  v.  ffaU,  18  July  1854, 
16  D.  1057 ;  Murray  v.  Eari  of  Boihes, 
80  Jane  1836, 14  Sh.  1049.  Here  the  de- 
ceased was  domkaled  in  England  accord- 


ing to  the  law  of  which  money  secured  on 
land  is  personal  estate.  Lord  Fullerton, 
applying  the  law  of  the  iitu$  rvi,  found 
that  money  secured  on  landed  estate  in 
Scotland  was  heritable  as  to  succession  ; 
and,  applying  English  rules  of  interpreta- 
tion to  the  construction  of  a  power  of  sale 
in  a  trust-settlement,  found  that  the 
securities  in  question  had  not  been  con- 
verted into  personalty. 

*  Ersk.  3,  9,  4.  This  subject  is  very 
fully  discussed  by  Burge,  Comm.,  part  2, 
chap.  1. 

'  Infra,  Section  Vll. 

'  Burge's  Commentaries,  vol.  iv.  p. 
167, 
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VaUdity  of 
maniAgeand 
legitimacy  of 
children. 


CHAFTKB  n.    depends  upon  the  validity  of  a  marriage,  or  raises  a  question  of 
legitimacy,  it  is  necessary  to  distinguish. 

37.  Marriage  in  general  is  valid  all  over  the  world,  if  it  has 
been  validly  contracted  according  to  the  law  of  the  place  in  which 
the  ceremony  was  performed  or  the  contract  made.^  Children  bom 
exjustis  nupttis  are  legitimate  all  over  the  world ;  so  far  the  laws 
of  all  civilised  communities  are  in  agreement,  and  no  international 
question  is  likely  to  arise.^  But  the  general  investigation  of  the 
question  of  Intimacy  pertains  to  the  law  of  the  domicile  of  the 
person  whose  stattis  is  in  question ;  and  to  this  law  resort  must  be 
had  where  the  legitimacy  of  any  person  has  to  be  proved  in  order 
to  establish  a  claim  to  a  succession,  whether  real  or  personal, 
testate  '  or  intestate.*  By  this  rule  (subject  to  the  exception  to  be 
immediately  noticed)  all  questions  of  legitimation  per  subsegiiens 
matrimonium  are  solved.*  In  the  leading  case  on  this  subject,^ 
the  facts  were  that  Miss  Munro  was  bom  illegitimate  in  England, 
and  that  the  subsequent  marriage  of  her  parents  was  contracted  in 
England ;  yet,  in  respect  that  her  father  was  at  the  time  of  her 
birth,  and  also  of  his  marriage  with  her  mother,  a  domiciled  Scots- 
man, the  lady  was  held  to  be  legitimate,  and  to  be  entitled  to 
succeed  as  heir-female  to  an  entailed  estate  in  Scotland.^  Where, 
however,  the  law  of  legitimation  per  svisequens  matriuwniuni  is 
considered  by  the  courts  of  the  sitiis  of  the  real  estate  to  be 
repugnant  to  the  institutions  of  the  country,  the  law  of  the  situs 
is  applied  to  the  case,  to  the  effect  of  refusing  to  recognise  such 
legitimation  as  constituting  a  title  to  real  estate.  This  was  the 
ground  of  decision  in  the  English  case  of  Birtwhistle  v.  Vardill, 
decided  by  the  House  of  Lords  at  the  same  time  as  the  Scottish 
cases  Munro  v.  Munro  and  the  Countess  of  Dalhov^  v.  MDovxxll? 
In  a  later  case  Lord  Hatherley  expressed  himself  to  this  effect : — 
"  I  have  myself  held,  and  so  have  other  judges  in  the   English 


^  The  inveBtigation  of  the  international 
reUtionB  of  marriage  and  legitimacy 
would  lead  oa  too  far  from  the  present 
anbject.  We  are  here  oonoemed  only 
with  the  exception  to  the  general  role 
which  has  just  been  stated. 

s  On  this,  and  the  oorrelatiye  questions 
as  to  marriage,  reference  is  made  to  Lord 
Fraser's  Treatise. 

'  Munro  ▼.  Munro,  10  Aug.  1840,  1 
Rob.  492. 

*  CounUu  of  Dalhoune  v.  MDowdll, 
16  Sh.  6  ;  10  Aug.  1840,  1  Bob.  475. 

'  Savigny,  Droit  Remain,  §  377,  tom.  8, 
p.  810  ;  4  Burge,  p.  158  ;  and  see  the  re- 


marks of  the  same  author  in  reference  to 
the  function  of  the /orum  m  nf«p,  p.  156. 

•  Munro  v.  Munro,  9upra, 

^  This  was  doubtless  the  principle  of 
the  decision  in  (hodman  v.  Ooodnubn^ 
3  Gi£f.  648,  where  an  Englishman  having 
removed  to  Holland,  and  there  married 
his  mistress,  it  was  held  that  the  children 
bom  in  Holland  were  legitimated  by  the 
subsequent  marriage  of  their  parents, 
but  that  those  born  in  England  had  theSr 
9UUU9  irrevocably  fixed  by  the  law  of  the 
domicile  of  birth. 

^  BirtwhisUe  v.  Vardiil,  reported  as  an 
appendix  to  the  above-mentioned  caoes  in 
1  Rob.  627. 
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Courts,  that  according  to  the  law  of  England  a  bastard  child  whose  ohjlptkr  n. 
putative  father  was  English  at  his  birth,  could  not  be  l^itimated 
by  the  father  afterwards  acquiring  a  foreign  domicile,  and  marrying 
the  mother  in  a  country  by  the  law  of  which  a  subsequent 
marriage  would  have  legitimated  the  child.  I  see  no  reason  to 
retract  that  opinion.  The  siatm  of  the  child  depends  wholly  on 
the  stcUvs  of  the  putative  father,  not  on  that  of  the  mother.  If 
the  putative  father  have  an  English  domicile,  the  English  law  does 
not  at  the  birth  of  the  child  take  notice  of  the  putative  father's 
existence.  But  if  his  domicile  be  Scottish,  or  of  any  other  country 
allowing  Intimation,  though  the  mother  be  English  at  the  birth, 
the  putative  father  (as  in  Munro  v.  Munro)  is  capable  of  legitimat- 
ing the  child.  The  foreign  law,  though  deeming  the  child  to  be 
JUius  nvllius  at  birth,  yet  recognises  the  father  as  such  at  the 
moment  of  his  acknowledging  the  child  either  by  marriage  and 
formal  recognition,  as  in  France,  or  by  marriage  only,  as  in  Scot- 
land."^ On  similar  principles,  it  was  held  by  the  House  of  Lords, 
in  an  appeal  from  the  Court  of  Session,  that  heritable  estate  in 
Scotland  did  not  pass  to  the  issue  of  a  marriage  which  the  law  of 
Scotland  deemed  incestuous,  although  by  the  law  of  England 
(where  the  marriage  was  contracted)  the  validity  of  the  marriage 
oould  not  be  questioned  after  its  dissolution.^ 

38.  The  law  of  the  domicile  of  the  deceased,  in  virtue  of  its  Ri^ht  to 
general  function  of  regulating  the  distribution  of  the  personal  ^rdi^. 
estate,  determines  the  children's  claims  to  legitim,  and  also  the 
claims  competent  to  the  widow.*  The  case  of  Hog  v.  Lashley^ 
establishes  this  proposition,  and  also  this  corollary  from  it — that 
inasmuch  as  the  right  to  legitim  or  jus  relictce  vests  at  death,  the 
domicile  to  be  considered  is  the  domicile  of  the  person  at  the  time 
of  his  death,  and  not  at  the  date  of  his  marriage,  or  of  the  birth  of 
the  child.  The  same  rule  has  been  applied  by  the  judges  of  the 
Court  of  Chancery  in  England  in  questions  of  the  distribution  of 
the  property  of  deceased  persons  whose  personal  estates  were 
situated  partly  in  England  and  partly  in  Scotland.*^  Where  the 
deceased  is  proved  to  have  died  domiciled  in  England,  the  Court  of 


"  Udnff  y.  Udny,  7  M.  (H.L.)  95. 

'  FctUon  V.  Livvngstoiie,  15  July  1859, 
3  Maoq.  497>  reveniiig  the  judgment  of  the 
Court  of  SesBion. 

'  4  Bulge,  pp.  158-60,  m  to  the  widow's 
rights,  and  p.  303  et  9eq.,  where  legitim 
is  spedaUy  diicussed  in  relation  to  inter- 
national law;  Bar,  Int.  Recht,  §  112. 

*  Sog  Y.  Lashley,  7  May  1792,  3  Pat. 
247 ;  12  July  1804,  4  Pat.  581.  See 
aUpo  OUvUU  V.  Lauder,  1800,  M.  "Suc- 


cession," App.  No.  1 ;  M.  ofBreadalbane 
V.  M.  o/Cha/ndos,  16  Aug.  1836,  2  S.  & 
M'L.  877 ;  22  July  1887,  2  S.  &  M*L. 
402.  The  law  of  the  domicile  also  regu- 
lates the  claim  of  the  wife's  represen- 
tativee  to  her  share  of  the  goods  in 
communion ;  Kennedy  v.  BtU,  2  M.  587 ; 
May  14, 1868,  6  M.  69. 

^  SomervtUe  v.  SomerviUe,  5  Vea.  749, 
785 ;  Bfunroe  v.  Douglai,  5  Madd.  394. 
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Session,  in  the  distribution  of  his  moveable  estate,  applies  the 
English  law  of  succession,  and  recognises  neither  the  claim  of  jus 
relictce^  nor  that  of  the  wife*s  representatives  for  a  share  of  the 
goods  held  in  communion.^ 
Collation  an  39.  CoUation  is  regarded  as  an  incident  of  the  moveable  rather 

moveabie*8uc-^  trhan  of  the  immoveable  succession,  and  it  has  place  accordingly 
cession.  Qjjjy  where  it  is  recognised  by  the  lex  domicilii.^    If,  therefore,  an 

intestate  dies  domiciled  in  England  (where  the  heir  is  entitled  to  a 
share  of  the  moveables  without  collation),  the  heir  will  not  be 
bound  to  collate  the  Scottish  heritable  estate  as  a  condition  of  his 
claiming  a  share  of  the  personalty  under  the  Statute  of  Distribu- 
tions.^ But  where  an  intestate  dies  domiciled  in  Scotland,  his 
eldest  son,  or  other  lineal  representative  claiming  a  share  of  the 
personal  succession  under  our  law,  is  bound  to  collate  the  real 
estate,  whether  situated  in  England  or  elsewhere,  which  he  inherits 
from  the  ancestor  as  his  heir-at-law.^ 

40.  According  to  Savigny,®  the  right  to  the  perception  of  bona 
vacantia  is  to  be  regarded  as  supplementary  to  the  law  of  succes- 
sion, and  it  belongs  to  the  fisk  of  the  defunct's  last  domicile.  This 
statement  may  be  admitted  subject  to  the  necessary  correction  for 
the  case  of  immoveable  property. 


Bona  vacantia. 


SECTION  IL 

VALIDITY  AND   EFFECT  OF  WILLS  AND  TESTAMENTARY  WRFriNGS. 


41.  A  testamentary  disposition  may  be  null  or  ineffectual — (1) 
*granter7^^^  by  reason  of  some  disability  personal  to  the  granter ;  (2)  by  reason 
fte  grant    Qf  gome  prohibition  of  the  municipal  law  applicable  to  the  nature 


(1) 


Validity  in 
relation  to- 
the 

or  the  grantee ; 

(8)  the  inatni-  of  the  grant,  or  to  the  person  of  the  grantee ;  and  (3)  by  reason  of 
^^^  some  informality  in  the  instrument  itself,  or  in  the  solemnities 

attending  its  execution. 

42.  (1.)  Incapacity  may  result  from  weakness  of  mind ;  from 
nonage ;  or  from  the  restraints  which  are  imposed  by  positive  law 
on  the  weaker  sex,  and  particularly  on  married  women.  Prima 
facie,  the  capacity  to  perform  any  legal  act  is  to  be  determined  by 
the  law  of  the  domicile ;  ^  but  the  strict  application  of  this  principle 


What  law 
regalates  the 
disposing 
capacity. 


1  iVw&ett  ▼.  NiBbeU's  Tra.,  24  Feb. 
1835,  18  Sh.  617. 

a  NewUmds  v.  Chalmers'  Trs.,  22  Nov. 
1832,  11  Sh.  66  ;  MaxweU  v.  M'Clure,  20 
D.  307 ;  7  March  1860,  8  Maoq.  862. 

'  4  Burge,  780 ;  Pothier,  Succeasions, 
oh.  4,  art.  3,  ed.  Dapin,  torn.  7,  p.  219. 

*  Balfour  v.  ScoU,  M.  2379  ;  11  March 
1798, 8  Pat.  300 ;  Bobertton  v.  Bobertton, 


16  Feb.  1816,  F.O. ;  Brodu  ▼.  Barry,  2 
Ves.  k  Bea.  180. 

5  Bobertton  w.  M*Vean,  18  Feb.  1817, 
F.O. ;  Dunda$  v.  Dandoi,  14  Jan.  1829, 
1  Jut.  7. 

*  SaTigny,  Droit  Bomain,  §  877,  torn.  8, 
p.  811 ;  Bar,  Int.  Recht,  §  114. 

"^  In  the  case  of  a  change  of  domicile, 
the  capacity  of  making  a  testament,  ac- 


■■-^ 
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is  attended  with  inconvenience,  and  a  better  rule  would  be  that,  as  chaftbh  n. 
regards  the  disability  of  nonage,  a  contract  should  be  held  valid  if 
the  party  against  whom  it  is  to  be  enforced  were  of  an  age  to  con- 
tract, either  by  the  law  of  his  domicile  or  by  the  law  of  the  place 
where  the  contract  was  made.  The  rule  is  exemplified  in  the  case 
of  Cooper  v.  Cooper}  where  a  widow,  domiciled  in  Ireland  while 
unmarried,  and  thereafter  in  Scotland,  by  her  marriage  with  a 
Scotsman,  claimed  terce  and  jus  relictce,  alleging  that  her  marriage- 
contract  (which  excluded  these  rights)  was  void  by  reason  of  her 
minority,  or  infancy,  at  the  time  of  execution.  The  judgment  on 
the  main  question  was  in  favour  of  Mrs.  Cooper,  for  reasons  which 
are  succinctly  given  by  Lord  Macnaghten  in  the  following  passage: 
''As  regards  the  contracts  of  infants,  the  law  of  Ireland,  which 
does  not  differ  from  that  of  England,  is  well  settled.  Infants  are 
incapable,  speaking  generally,  of  binding  themselves  absolutely  by 
contract  A  settlement  on  marriage,  not  being  a  settlement  under 
the  Infants'  Settlement  Act  (18  and  19  Vict.,  cap.  43),  forms  no 
exception  to  the  rule.  Prima  facie,  therefore,  Mrs.  Cooper  was  not 
bound  by  the  settlement  in  question."  ^  On  the  question  here  con- 
sidered their  Lordships  did  not  find  it  necessary  to  express  an 
unqualified  opinion,  because  they  held  it  established  that  Ireland 
must  be  taken  to  be  the  place  of  execution  of  the  contract  as  well 
as  the  domicile  of  the  lady,  rejecting  the  view  that  Scotland,  as 
the  matrimonial  domicile,  should  be  taken  to  be  the  place  of  per- 
formance, and  in  this  sense  the  locus  contractus.  But  the  observa- 
tion of  the  same  judge  is  significant :  **  It  is  difficult  to  suppose 
that  Mr&  Cooper  could  confer  capacity  on  herself  by  contemplating 
a  different  country  as  the  place  where  the  contract  was  to  be  ful- 
filled, if  that  be  the  proper  expression,  or  by  contracting  in  view  of 
an  alteration  of  personal  status  which  would  bring  with  it  a 
change  of  domicile.^  As  regards  testamentary  deeds,  the  same 
reasons  do  not  exist  for  relaxing  the  rule;  and  in  principle  it 
would  seem  that  the  testam-enti  /actio,  or  capacity  to  make  a  testa- 
cording  to  Savigny  (Droit  Bomaiiif  §  877,  tion,  without  reference  to  Bubeequent 
torn.  8,  p.  807,  aloe  §  893),  is  required  at  ohangee  of  domicile.  The  subject  of  per- 
two  difEsrent  periods,  that  of  the  date  of  sonal  capacity  in  its  international  reU- 
the  testament,  and  that  of  the  death  of  tions  ii  very  f  uUy  treated  by  Fceliz  and 
the  testator.  But  the  rule  of  our  law  Demangeat,  §  86,  4^me  ed.,  torn.  i.  p. 
(see  §  55,  infra),  that  a  wiU  valid  at  the  196.  See  Burge,  vol.  iv.  p.  576 ;  Story, 
time  of  execution  is  not  invalidated  by  a  ch.  iv.  %  60  et  uq,  ;  Fraser,  Parent  and 
sabsequent  change  of  domicile,  would  Child,  2d  ed.,  p.  580 ;  De  Chassat,  de 
doobtleai  be  held  to  cover  the  case  of  Statute,  pp.  416-429 ;  Bar,  Int.  Eeoht, 
objcctionB  applicable  to  the  capacity  of      §  108. 

the  testator.    The  same  author  lays  down  ^  24  Feb.  1888,  16  B.  (H.L.)  23. 

that  the  "personal  capacity,"  as  to  age  '  Cooptr  v.  C7ooper,  15  R  (H.L.)  30. 

sad  the  like,  is  ruled  by  the  law  of  the  '  Similar  observations  by  Lords  Hals- 

tfestator'M  domicile  at  the  time  of  execu-       bury  and  Watson,  pp.  25,  29. 
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CHAPTBR  II.    ment,  is  governed  by  the  law  of  the  domicile.^    In  the  case  of  real 
estate,  the  law  of  the  sUils  seems  to  have  the  power  of  imposing 
disabilities  in  addition  to  those  which  result  from  the  application 
of  the  lex  domicilii}    Thus,  it  may  be  that  a  married  woman 
would  not  be  able  to  grant  an  effectual  disposition  of  her  heritable 
estate  in  Scotland  without  her  husband's  consent,  even  though  by 
the  law  of  the  domicile  she  were  of  full  age,  and  not  subject  to 
legal  disability  in  respect  of  coverture.     Our  limits  do  not  admit 
of  entering  on  a  further  exposition  of  the  law  of  personal  capacity 
and  status.^ 
Law  which  de-        43.  (2)  With  respect  to  invalidity  attaching  to  the  subject  or 
TsUdity  of  the  nature  of  the  bequest,^  no  good  reason  can  be  assigned  for  deviating 
bequeaL  ^^  ^j^^  respect  from  the  general  rule,  which  assigns  a  paramount 

importance  to  the  lex  domicilii  in  all  that  concerns  the  moveable, 
and  to  the  lex  lod  rei  sitce  in  relation  to  the  immoveable  estate. 
Both  branches  of  our  proposition  are  supported  by  the  general 
tenor  of  the  authorities  in  the  law  of  Scotland.  And  first,  as 
regards  personal  succession,  the  case  of  Boe  v.  Anderson,^  which 
received  much  and  repeated  consideration,  is  an  authority  for  the 
proposition  that  the  validity  of  a  bequest  is  to  be  judged  of  by  the 
law  of  the  domicile.  This  was  a  bequest  by  a  domiciled  inhabit<ant 
of  the  State  of  Louisiana  of  a  sum  of  money  to  the  poor  of  the 
town  of  Dunblane,  in  Scotland,  "  to  be  divided  by  the  resident 
minister  of  the  Presbyterian  Church,  and  the  two  highest  civil 
oflficers  in  the  town,  to  be  paid  upon  due  proof  of  their  acceptance 
of  the  trust,"  &c.  The  Court  directed  an  inquiry  as  to  the  law  of 
Louisiana  in  reference  to  charitable  trusts,  and  on  proof  that 
donations  for  charitable  purposes  to  trustees,  or  persons  other  than 
municipal  corporations,  were  ineffectual  according  to  the  laws  of 
that  state,  judgment  was  given  adversely  to  the  validity  of  the 
bequest.  In  a  case  which  was  brought  before  the  Court  of  Session 
at  the  instance  of  the  testamentary  trustees  of  a  Scotsman  who 
had  property  in  England  as  well  as  Scotland,  objection  was  taken 
by  the  heir  to  the  clause  disposing  of  residue  on  the  ground  that 
the  law  of  Mortmain  prohibited  the  appropriation  by  will  of  real 

1  Surge's  Oommentaries,  voL  iv.  p.  579.  although  the  statute  6  Will,  iv.,  cap.  22, 

9  4  Burge,  576-9,  citing  Dumoulin  ad  applies  only    to    bastards   domiciled  in 

Cod.  torn.  8,  p.  554,  Peckius  de  Test.  Scotland,  there  can  be  no  doubt  that 

Conj.  4,  28,  7,  and  other  jurists.  the  will  of  a  bastard  would  receive  effect 

'  Under  the  old  law  of  Scotland,  which  in  Scotland  according  to  the  o^^tacity  of 

withheld  the  testamenti  /actio  from  bas-  the  granter  in  the  place  of  his  domicile. 

tards,  it  was  decided  that  the  will  of  a  *  Savigny,  Droit  Romain,  §  377,  ed. 

bastard  domiciled  in  England  did  not  !Fr.  tom,  8,  p.  808 ;  Story,  Oonfl.  §§  479 

carry  moveables  in  Scotland  ;  PurvU  v.  (o),  479  {d), 

ChUholm,  1611,  M.  4494,  dted  by  Ersk.  >  Boe  v.  Andertan,  8  March  1862,  24 

3,  2,  41.     This  decision  appears  to  be  at  D.  732. 

variance    with   international    law,    and 
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estate  in  England  to  charitable  uses.     An  opinion  was  obtaioed   chaftbrii. 

from  an  English  judge  on  this  point,  and  judgment  was  given  in 

conformity  with  it.^    So  in  an  early  case  ^  in  the  House  of  Lords 

it  was  held,  reversing  the  decree  of  the  Court  of  Session,  that 

the  validity  of  a  condition  in  a  will  in  restraint  of  marriage  fell 

to  be  decided  by  the  law  of  England,  in  respect  that  the  testator 

was  domiciled  there. 

44.  The  question  of  the  lawfulness  of  a  bequest  or  grant  is  Uw  which  de- 
dosely  identified  with  that  of  special  incapacity  attaching  to  the  caoocity  to 
grantee,  and,  for  example,  such  restrictions  as  those  of  the  English  ***** 
statute  of  Mortmain,  may,  with  equal  propriety,  be  referred  to 

either  class.  Such  restrictive  laws  can  only  come  under  the 
cc^isance  of  the  Courts  of  Scotland  in  cases  of  foreign  succession, 
and  in  this  place  it  is  only  necessary  to  state  the  general  principles 
on  which  they  are  supposed  to  be  decided.  According  to  Savigny,' 
a  distinction  is  to  be  taken  between  (1)  personal  incapacity  (depend- 
ing on  age,  sex,  marriage,  or  the  like),  which  is  governed  always 
by  the  law  of  the  grantee's  domicile,  never  by  that  of  the  defunct ; 
and  (2)  incapacity  resulting  from  laws  "  strictly  obligatory  "  {e,g.y 
MoTt  Civile  in  France,  Mortmain  in  England),  as  to  which  he  says 
the  tribunal  called  to  pronounce  on  the  question  will  apply  its  own 
laws,  and  will  consider  for  itself  whether  the  incapacity  is  such  as 
it  ought  to  recognise. 

45.  With  reference  to  incapacity  under  the  second  head,  it  has  English  Mort- 
been  decided  that  legacies  under  an  English  will  of  money  to  be  ""'^   ^ 
laid  out  in  the  purchase  of  land  or  heritable  securities  in  Scotland, 

to  be  applied  to  charitable  uses  within  that  country,  do  not  fall 
within  the  prohibitions  of  the  existing  Mortmain  Act,  9  Geo.  ii., 
cap.  36.*  But  a  bequest  of  money  to  be  laid  out  in  the  purchase 
of  lands,  with  the  intention  of  appropriating  the  rents  to  charitable 
uses  in  Scotland,  was  held  by  Lord  Lyndhurst  to  be  void  under  the 
Mortmain  Act,  because  it  did  not  appear  upon  the  face  of  the  will 
that  the  testator  had  not  contemplated  the  purchase  of  lauds  in 
England  for  the  support  of  a  charitable  institution  in  Scotland.^ 
The  Court  of  Session  does  not  consider  itself  to  be  precluded  by 
the  Mortmain  Act  from  giving  effect  to  settlements  made  in  Scot- 
land of  stock  in  the  British  funds  for  charitable  purposes  to  be 
executed  in  Scotland.*     With  reference  to  personal  capacity,  we 

^  Hewitt  Tr$.  y.  Lawscm,  1891,  18  R.  *  Mackintosh  v.  T(WMmd,  16  Ves.  830. 

793.  »  AUomey-Gen,  v.  MUl,  2  Rubs.  O.  C. 

^Ommanney^y,   Bingham,  15  March  328,  5  Bligh.,  698.     Q^  Curtis  y.  ffutUm, 

1796,  3  Pat  448.  14  VeB.  537,  541. 

'  Draii  Romain,   §  377,  torn.  8,  pp.  '  Macarav,  College  of  Aberdeen,  1786, 

309-10.    The  doctrine  here  entmdated  is  M.  15,946  ;  Hailee,  975. 
recei?ed  in  SooUand.    See  cases  in  next 
paragraph. 
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have  decidions  to  the  effect  that  the  question  whether  a  legacy 
carries  with  it  the  exclusion  of  the  jus  mariti  of  the  husband  of 
the  legatee  (involving  necessarily  the  consideration  of  the  com- 
petency of  excluding  such  rights)  depends  upon  the  law  of  the 
domicile.^  The  law  of  the  domicile,  moreover,  is  held  to  be  the 
governing  law  in  relation  to  the  question  whether  the  provisions 
of  a  marriage-contract  are  or  are  not  revocable.* 

46.  On  one  rather  preplexing  point  touching  the  validity  of 
testamentary  dispositions,  a  decision  was  pronounced  which  evi- 
dently proceeded  on  the  principle  of  Savigny's  second  proposition,* 
that  laws  of  a  strictly  obligatory  character  must  be  enforced, 
iiTespective  of  the  rules  of  the  law  of  the  domicile ;  and  this  decision 
derives  weight  from  being  mentioned  with  approval  by  Erskine.* 
We  mean  the  decision  that  a  nuncupative  will  (effectual  accord- 
ing to  the  laws  in  force  in  England  before  the  Statute  of  Wills) 
would  not  carry  moveable  estate  situated  in  Scotland.  The  law  of 
Scotland  requires  written  evidence  of  a  last  will,  and  although  as 
regards  the  mere  forms  of  attestation  it  may  be  willing  to  defer  to 
the  laws  of  the  domicile,  it  cannot,  consistently  with  its  own 
fundamental  principles,  recognise  a  will  which  is  wholly  defective 
in  the  essentials  of  execution. 

47.  As  regards  the  application  of  the  lex  loci  rd  sites  to  the 
determination  of  the  validity  of  testamentary  dispositions  of  immo- 
bilia,^  the  decisious  of  our  courts  have  been  clear  and  consistent. 
Heritable  estate  in  Scotland  could  not  at  common  law  be  trans- 
ferred by  a  testament  or  last  will ;  and  numerous  are  the  cases  in 
which  the  wills  of  foreigners  have  been  found  ineffectual  for  this 
purpose  in  spite  of  the  clearest  evidence  of  an  intention  to  convey,^ 
In  other  cases,  wills  in  the  English  form,  and  containing  clauses 
of  revocation  of  prior  wills,  have  been  held  ineffectual  to  revoke 
settlements  of  landed  estate  in  Scotland;   but  these  decisions 


^  Abbey  v.  RailUm,  14  May  1880,  8  Sh. 
746 ;  ffaWM  Trs.  v.  ffaU,  18  July  1854, 
16  D.  1057.  Compare  Clurke  v.  New- 
marth^  where  the  question  was  whether 
a  right  of  BucceEsion,  which  had  vested 
ia  a  married  lady  domiciled  in  Scotland, 
fell  under  the  jui  mariti  (16  Feb.  1836, 
14  Sh.  488). 

'  Batntay  v.  Cowan,  11  July  1833, 
11  Sh.  967. 

'  /Siiprcr,  p.  25. 

*  Shaw  y.  Lewis,  1665,  M.  4494,  cited 
in  Ersk.  8, 2,  41.  See  Bradford  y.  Toung, 
1884, 11  R.  1135. 

>  4  Barge,  216-20:  "The  power  of 
making  the  ahenation  by  teetament  is  no 


lebs  qualUas  rebus  impressa,  Uian  that  of 
making  the  alienation  by  contract.  When, 
therefore,  the  question  arises,  whether  the 
immoveable  pix>perty  may  be  disposed  of 
by  testament,  recourse  must  be  had  to 
the  Ux  loci  ret  siUb  "  (p.  217). 

*  MdvU  v.  Drummond,  1684,  M.  4483; 
Burgess  v.  Stanion,  1764,  M.  4484 ;  Craw- 
furds  V.  Crawfurd,  \11^  M.  4486,Hailee, 
530;  Henderson  v.  Sdkrig,  1795,  M. 
4489;  Ch's.  of  Robertson  v.  Mawon,  1795, 
M.  4491 ;  Montgomery  y.  Innes,  1795, 
Bell,  Fol.  Ca.  208 ;  Mead  v.  Anderson, 
16  Noy.  1880,  4  W.  &  S.  828.  The 
question  of  intention  lajvris  domicilii,  as 
to  which  see  Section  Y.  infra  (Blectinn). 
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probably  turned  on  the  construction  of  the  term  "will,"  as  not  cHAmnn. 
comprehending  dispositions  of  lands ;  ^  and  it  is  now  settled  that 
a  settlement  of  heritage  may  be  revoked  by  a  foreign  will.^  But 
letters  of  instructions  to  trustees  regarding  the  disposal  of  heritable 
estate  previously  conveyed  to  them,^  and  also  wills  or  codicils 
dealing  with  heritable  estate  in  the  exercise  of  reserved  powers,* 
were  and  are,  as  regards  the  validity  of  the  instrument  and  the 
form  of  attestation,  subject  to  the  same  international  rules  as  wills 
of  personal  estate.^ 

48.  For  some  time  before  the  passing  of  the  Titles  to  Land  Act,  ^^■^**^/*. 
1868^  which  enabled  a  testator  to  dispose  of  lands  by  a  will  with-  this  rule, 
out  the  use  of  words  of  de  prceserUi  disposition,  the  tendency  of  the 
decisions  was  to  restrict  the  application  of  the  rule  requiring  de 
prcBsenti  words  as  much  as  possible,  and  in  the  last  edition  of  this 
book  the  writer  described  the  then  recent  case  of  RichmoruTs 
Trustees^  as  a  bridge  thrown  to  testators  in  England  by  which 
they  might  avoid  the  perils  resulting  from  the  use  of  testamentary 
language  with  respect  to  gifts  of  lands.  The  testator,  while 
domiciled  in  Scotland,  executed  a  mortis  causa  trust-disposition 
and  settlement,  whereby  he  conveyed  to  trustees  hia  whole  heri- 
table and  moveable  estates  for  certain  purposes.  The  testator 
afterwards  went  to  reside  in  Ireland,  where  he  executed  a  last  will 
and  testament, — not  probative  by  the  law  of  Scotland,  and  not 
expressed  in  terms  sufficient  to  carry  Scottish  heritage, — wherein, 
without  referring  to  the  previously  executed  settlement,  or  to  the 
trustees  therein  named,  he  bequeathed  to  certain  other  parties,  as 
his  trustees  and  executors,  his  whole  estates,  real  and  personal, 

^  jyundaa  y.  DmndoM^  1783,  M.  16,585,  off  his  will  for  a  certaia  number  of  days 

21  May  1783,  2  Pat  618.  (a  rule  which  prevailed  under  the  onsto- 

'  PurvU*  Ttm.  y.  Purvis*  Exn.^  23  Mar.  mary  law  of  Normandy  as  well  as  of  Scot- 

1861,  23  D.  812,  infra,  p.  29.  land),  is  to  be  applied  although  the  tea- 

>  SUwaH  V.  IFatson,  1701,  Bell's  Oct.  tator  should  haye  died  domiciled  in  a 

Oa.  225 ;  Ker  v.  Lady  Ettex  Kti^i  Ttm,,  oountry  where  no  suoh  rule  prevails. 
24  Feb.  1829,  7  Sh.  454  ;  Mdviny.  Nicol,  *  lUehmond'a  Tn,  v.  WinUm,  25  Nov. 

20  May  1824,  3  Sh.  31,  N.E.  21.  1864,  3  M.  95.     The  authorities  chiefly 

*  Cameron  v.  Mackie,  9  Sh.  601,  29  Aug.  relied  on  were  Cameron  y.  Maclde^  supra; 
1833,  7  W.  4  S.  106.  Kidd  v.  Kidd,  Leith  v.  Leith,  6  June  1848,  10  D.  1187 ; 
9  June  1843,  5  D.  1187.  In  TatnaU  v.  and  Willock  v.  Auchterlonie,  M.  5539, 
Hankey,  2  Moo.  P.O.  Ca.  342,  it  was  held  30  March  1772,  3  Pat.  659.  It  will  be 
that  a  will  made  in  execution  of  a  power  observed  that  the  conditions  of  the  case 
may  be  authenticated  in  the  manner  pre-  would  not  be  materially  varied,  if  we 
scribed  by  the  law  of  the  place  where  the  supposed  the  last  will  to  be  made  in  Scot- 
power  was  created.  See  also  re  Alex-  land,  but  not  in  the  form  of  a  settlement 
ander,  29  L.  J.  Prob.  93.  containing  a  new  dispositive  conveyance. 

^  As  to  the  application  of  the  lex  loei  In  this  view  the  question  is  not  puraly  an 

rei  $Ua  in  other  countries,  see  the  authori-  international  one ;  and,  since  Parliament 

ties  collected  in  4  Surge's  Comm.  218-20.  has  seen  fit  to  dispense  with  the  word 

The  la^  of  the  ntus,  which  requires  that  "  dispone"  in  conveyances,  the  point  is 

the  testator  should  survive  the  execution  now  of  little  practical  importance. 
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CHAPTER  II.  wheresoever  situated,  and,  ifUer  alia,  gave  directions  for  the  dis- 
posal  of  his  heritable  estate  in  Scotland  which  were  inconsistent 
with  the  directions  given  by  the  previously  executed  settlement 
The  law  applicable  to  the  construction  of  the  two  testamentary 
instruments  was  expressed  in  the  following  declaratory  findings : 
— (1)  That  the  last  will  and  testament  executed  by  the  deceased 
W.  R  did  not  contain  any  valid  conveyance  of  his  Scottish  heri- 
table estate.  (2)  That  the  trust-disposition  and  settlement,  in  so 
far  as  concerned  the  conveyance  of  the  said  estate,  was  not 
revoked  by  the  last  will  and  testament.  (3)  That  the  trust- 
disposition  and  settlement  subsisted,  and  was  effectual  as  a  con- 
veyance of  such  estate,  for  the  purposes  therein  declared,  or  to  be 
declared  by  any  subsequent  writing.  (4)  That  the  trust-disposition 
and  settlement  and  the  will  were  to  be  taken  as  containing, 
together,  the  whole  of  the  testator's  testamentary  purposes,  in- 
cluding his  purposes  with  respect  to  the  distribution  of  the  Scottish 
heritable  estate.  (5)  That  the  Scottish  trustees  were  bound  to  give 
effect  to  the  purposes  expressed  in  the  said  will,  by  conveying  the 
Scottish  heritable  estate  to  the  trustees  named  in  the  will  for  the 
purposes  therein  expressed,  to  the  exclusion  of  the  purposes 
declared  by  the  trust-disposition  and  settlement.^  Such  cases 
have  now  only  a  historical  interest. 
What  law  regu-  49.  (3.)  According  to  the  best  opinions,  a  will  disposing  of 
thMti^tkm  of  moveable  estate  may  be  authenticated  either  in  the  form  prescribed 
wUis.  by  the  lex  loci  actus,  or  according  to  the  forms  of  the  lex  domicilii  ; 

testamentary  dispositions  or  devises  of  immoveable  estate,  either 
according  to  the  lex  loci  actus  or  according  to  the  lex  loci  rei  siJta^? 
Authentication  But  as  regards  the  latter,  it  would  not  be  safe  to  rely  upon  an 
ofheritabf"      authentication  according  to  the  rides  of  the  lex  loci  actus;  and  the 
esute.  Scottish  authorities  seem  to  require  that  deeds  of  settlement  of 

heritable  estate  should  be  in  the  form  prescribed  by  the  lex  loci 


^  Abridged  from  the  interlocutor  of 
the  Second  Division  of  the  Court,  3  M. 
113.  In  a  cognate  case,  Thomas  v. 
Tennent'a  7V«.,  17  Nov.  1868,  7  M.  114, 
the  same  principle  of  construction  was 
applied,  but  in  consequence  of  the  failure 
of  the  purposes  of  the  English  will,  the 
estate  resulted  to  the  heir-at-law. 

^  Savigrny,  Droit  Romain,  torn.  8,  p. 
351  ;  Foelix,  §§  73-85,  4eme  ed.,  torn.  1, 
pp.  164-196  ;  4  Burge's  Comm.  p.  581 ; 
Bar,  Int.  Becht,  §  109.  The  authorities 
cited  by  Burge,  pp.  582-587,  clearly 
establish  the  applicability  of  the  rule  locus 
regit  actum  to  settlements  of  inunoveable 
as  weU  as  of  moveable  estate ;  and,  in 


Mr.  Burge's  opinion,  the  Ux  loci  actus  is 
applicable  unless  in  cases  where  the  local 
law  expressly  requires  that  deeds  relating 
to  real  estate  should  be  authenticated 
according  to  its  forms  (p.  584).  It  is 
remarkable  that  Story,  who  brings  forward 
an  elaborate  array  of  authorities  to  estab- 
lish the  application  of  the  laws  of  the 
domicile  (^  464-473)  and  of  the  locus  rei 
sitce  (§§  474-479)  in  relation  to  the  form 
and  attestation  of  wills  of  moveable  and 
immoveable  estate  respectively,  is  silent 
as  to  the  application  of  the  maxim  locus 
regit  cictum  to  testaments  or  wiUs  of 
moveables. 
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rei  sUoR  as  regards  matters  of  style  and  authenticatioiL  Thus,  a  chaptkb  h. 
foreign  will  made  before  1868  would  be  held  inefiectual  to  dispose  of 
heritable  estate,  even  if  it  were  tested  according  to  our  law,  because 
it  is  not  a  de  proRsenti  conveyance  ;  ^  while  a  dispositive  conveyance 
of  lands  in  Scotland  executed  abroad  would  be  held  invalid  if  any 
of  the  statutory  or  other  solemnities  prescribed  by  the  law  of 
Scotland  were  omitted.^ 

50.  But  the  restrictive  operation  of  the  lex  loci  rei  tntos  appears  iw«tinction  in 
to  be  confined  to  deeds  of  actual  conveyance ;  and  accordingly,  it  obligation  to 
was   held  that  an  obligation  to  convey  Scottish  heritable  estate  ®®"^®y- 
might  be  effectually  undertaken  in  a  deed  framed  in  conformity 

with  the  lex  loci  acUis,  even  where  the  subject  of  the  conveyance 
was  an  inheritance.'  On  this  principle  it  should  seem  that  a  man- 
date or  power  of  attorney,  executed  in  conformity  with  the  law  of 
the  granter's  residence,  would  be  a  good  authority  for  the  execution 
of  a  regular  conveyance.^  It  was  also  decided,  after  much  learned  Revocation  of 
research  and  consideration,  that  a  settlement  of  heritage  might  be  heHugir^  ^ 
revoked  by  a  deed  executed  according  to  the  law  of  the  testator's 
residence,  or  lex  loci  actits  at  the  time  when  the  deed  of  revocation 
was  made.^ 

51.  With  respect  to  wills  of  personalty,  the  rule  locus  regit  Authentication 
actum  seems  to  be  of  universal  application.     The  general  opinion  moveable 

of  modem  jurists  is  also  favourable  to  the  recognition  of  wills  ******* 
executed  according  to  the  forms  required  by  the  law  of  the  testator's 
domicile;®  and,  in  practice,  the  wills  of  British  subjects  resident 
abroad  were  always  admitted  to  probate  or  confirmation  if  executed 
in  conformity  with  the  rules  of  our  law.  The  Act  24  and  25 
Vict,  cap.  114,  declares  valid  any  will  or  other  testamentary  writing 
executed  in  conformity  with  the  forms  prescribed  "  either  by  the 
law  of  the  place  where  the  same  was  made,  or  by  the  law  of  the 
place  where  such  person  was  domiciled  when  the  same  was  made, 
or  by  the  laws  then  in  force  in  that  part  of  Her  Majesty's  domin- 
ions where  he  had  his  domicile  or  origin."  ^  This  enactment  does 
not  apply  to  settlements  of  heritable  or  real  estate — the  validity  of 

^  MdvUle  V.    Drummond,   1634,  M.  •  Purvis'   Trs,   v.   PurvU*  Bxn.,   28 

4483  ;    OrawfurtU   v.    Orawfurd,   1774,  Mar.  1861,  28  D.  812,  816,  where  aU  the 

M.  4486.  English  and  foreign  authoritieB  are  cited  ; 

'  Enk.  3,  2,  40,  citing  E.  of  Dalkeith  LeUKs  Trs.  v.  Leith,  6  June  1848,  10  D. 

V.  Book,  1729,  M.  4464  ;  PurvU'  Trs.  v.  1137. 

Purvii  £zrs.,  28  Mar.  1861,  23  D.  822,  <  4  Burge,  pp.  558-90  ;  Story,  §§  464- 

per  curiam.  478,  and  caBes  there  dted.    In  the  case 

'  Cmnningham  v.  Lady  SempU,  1706,  of  Nasmyth,  2  Addams,  6,  the  will  of  a 

M.  4462;  Oovan  v.  Boydj  1790,  Bell's  domiciled  Scotsman,  made  in  England, 

Oct  Ca.  228.  but  authenticated  according  to  that  of 

*  See  Menzies^  Conyej.,  3d  ed.  p.  145.  Scotland,  was  admitted  to  probate. 

As  to  wills  made  in  execution  of  powers,  ^  24  and  25  Vict,  cap.  114,  §§  1  and  2. 
■ee  p.  27,  svpra. 
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which,  not  being  originally  dependent  on  the  law  of  the  domicile, 
cannot  of  course  be  held  to  be  affected  by  a  change  of  domicile. 

62.  In  the  case  of  Purvis*  Trustees  v.  Purvis'  Executors,  it  was 
determined,  on  a  reference  to  the  whole  Court,  and  after  elaborate 
argument,  that  a  will  executed  in  conformity  with  the  requirements 
of  the  lex  loci  actus  was  not  invalidated  by  reason  of  the  subsequent 
change  of  domicile  of  the  testator.^  This  appears  to  be  a  necessary 
deduction  from  the  proposition  that  the  will  is  valid  if  authenticated 
in  the  manner  required  by  the  laws  of  the  place  in  which  it  is 
executed.  By  the  last-mentioned  statute  ^  it  is  provided  that  no 
will  or  other  testamentary  instrument  shall  be  held  to  be  revoked, 
or  to  have  become  invalid,  nor  shall  the  construction  thereof  be 
altered,  by  reason  of  any  subsequent  change  of  domicile  of  the 
person  making  the  same. 


SECTION  III. 

Interpretation  of  Wills  and  Testamentary  WRmNGS.' 

Law  of  the  do-         63.  According  to  the  principles  of  international  jurisprudence, 

mry*canon"f  the  law  of  the  domicile  of  the  testator  at  the  time  of  his  death 

ioterpretation.  governs  the  interpretation  of  his  testamentary  dispositions.^    A 

rule  so  settled  and  so  universally  received^  may  be  supposed  to 


1  23  D.  812.  On  the  questum  whether 
a  will  executed  in  conformity  with  the 
requirements  of  the  lex  domicilii  would  be 
invalidated  by  a  change  of  dondoUe,  see 
Story.  §  478  ;  4  Burge,  p.  580  ;  Savigny, 
§  377,  torn.  8,  pp.  306-8  ;  Voet  ad  Pand. 
28,  3, 12-13  ;  Rodenberg,  de  Stat.  Confl., 
tit  ii.  par.  2,  cap.  1  and  3  (pp.  104,  112 
of  ed.  1663),  and  observations  of  Boul- 
lenoifly  Yol.  ii.  pp.  7,  68 ;  Fcelix  and 
Demangeat,  §  117,  46me  ed.,  tom.  L  p. 
263.  It  is  to  be  observed  that  the 
questions  discussed  in  the  passages  cited 
have  relation  also  to  the  invalidation  of 
testaments  by  defect  of  capacity  in  the 
granter  consequent  on  change  of  domicile. 
The  questions  are  closely  connected  in 
practice  as  weU  as  in  the  oonsiderationa 
upon  which  their  resolution  depends. 

9  24  and  25  Vict,  cap.  114,  §  8. 

'  On  the  subject  of  the  construction  of 
marriage-contracts  as  affected  by  inter- 
national law,  we  refer  to  Lord  Fraaer's 
able  exposition  (vol.  i.  p.  736  et  teq.).  The 
chief  distinction  is,  that  the  construction 
is  regulated  generally  by  the  law  of  the 


"  matrimonial  domidle,"  or  domicUe  of 
the  spouses  at  the  time  of  the  marriage. 

^  Sir  Charles  Douglas'  case  {Ommanney 
V.  Bingham),  15  Mar.  1796,  8  Pat.  448. 
*'  It  is  admitted,"  said  Lord  Lough- 
borough, **  not  merely  in  both  parts  of 
Great  Britain,  but  in  all,  at  least  most,  of 
the  civilised  countries  in  Europe,  that  it 
is  the  place  of  a  man's  domicile  which 
must  give  the  rule  for  the  distribution  of 
his  personal  property.  .  .  .  The  deter- 
mination of  yoar  Lordships  *'  (alluding  to 
the  decisions  in  Bruce  v.  Bruce,  3  Pat. 
163,  and  ffog  v.  Louhley,  8  Pat.  247), 
*'  which  has  been  acquiesced  in  and  fol- 
lowed in  Scotland,  has  now  settled  it  as 
law  that  the  distribution  of  an  intestate's 
personal  estate,  or  ike  eonttruetion  or  ^eei 
of  a  will,  must  be  governed  by  the  law  of 
the  place  where  the  intestate,  or  the  tes- 
tator, had  his  last  domicile"  (8  Pat.  457). 
See  also  Lord  Brougham's  observations 
in  Yeatea  v.  TAofiuon,  1  S.  &  M'L.,  8S5 
et  »eq,,  as  to  the  general  application  of 
this  rule. 

"  Savigny,  Droit  Romain,  §  877,  tom. 
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require  no  elucidation  ;  but  an  attentive  study  of  the  authorities  chapter  n. 
leads  to  the  conclusion  that  even  this  fundamental  doctrine  of  inter- 
national right  is  not  absolutely  true  for  every  case  of  interpreta- 
tion of  a  will,  and  that  it  is  only  by  admitting  the  doctrine  of 
subordinate  canons  of  construction  that  it  can  be  maintained  as  a 
universal  proposition.  Accordingly,  in  the  discussion  of  this  part 
of  the  subject,  the  object  will  be  to  discover  what  are  the  necessary 
modifications  of  the  rule,  and  what  are  the  limits  within  which  the 
operation  of  subordinate  rules  of  construction  are  to  be  confined.^ 

51  The  generality  of  the  application  of  the  law  of  the  domicile  GenenUtj  of 
to  the  construction  of  testamentary  instruments  is  illustrated  by  a  IppiSatioJto 
class  of  cases  noticed  in  the  preceding  section,*  where  this  law  is  teaUmentary 
invoked  to  decide  upon  the  validity  or  invalidity  of  a  disposition  or  marriage- 
bequest.    For  there  can  be  no  more  authoritative  application  of  the  *^*^"'"*'*"" 
function  of  construction  than  that  which  consists  in  applying  to  the 
testamentary  writing  rules  of  municipal  law  by  which  its  provisions 
are  annulled  or  rendered  inoperative.     It  may  safely  be  asserted 
that  the  law  of  the  domicile  is  primarily  applicable,  wherever  the 
purpose  of  the  instrument,  or  of  any  of  its  provisions,  is  testamen- 
tary, although  the  form  of  the  instrument  may  be  that  of  a  d^  prce- 
9enii  conveyance  or  of  a  contract — as,  for  example,  where  a  testa- 
mentary disposition  is  engrafted  on  a  contract  of  marriage.'    And 
in  a  question  of  the  construction  of  a  testamentary  instrument  or 
instruments,  the  dispositions  of  which  have  relation  to  more  than 
one  system  of  laws,  the  law  of  the  testator's  last  domicile  is  to  be 
regarded  as  furnishing  the  fundamental  canon  or  law  of  interpre- 
tation.   It  alone  takes  c(^nisance  of  the  succession  as  a  whole ;  it 
assigns  to  the  several  parts  of  the  will  their  places  in  the  order  of 
succession ;   it  reconciles  conflicting  provisions,  and  adjudicates 
upon  all  questions  of  implied  revocation,  and  by  the  application 
of  the  principle  of  election  imparts  unity  and  consistency  to  the 
entire  scheme  of  disposition.* 

66,  We  proceed  to  the  consideration  of  the  limits  within  which  Subordinate 
laws  other  than  that  of  the  domicile  may  be  admitted  as  subordi-  ^SSon.  ^ 
nate  canons  of  interpretation.    The  exceptions  to  the  application 
of  the  law  of  the  domicile  which  have  been  recognised  in  our  prac- 


8,  p.  308 ;  and  §  874b,  p.  260 ;  Foelix 
and  Benumgeat,  4^e  ed.  L  260  ;  Story, 
§  479  (a) ;  4  Surge,  p.  590 ;  Voet  ad 
Pttid.  28,  6,  16,  and  17;  36,  1,  25  ; 
BoTiUeDois,  Stat.  ii.  p.  419.  With  refer- 
eooe  to  the  effect  of  a  change  of  domicile 
on  the  meaning  and  contraction  of  the 
win,  see  Story,  §  479  (^),  and  aathoritieii 
thendted. 
^  Ai  to  the  exercise  of  the  function  of 


the  Court  of  conatruction  in  the  interpre- 
tation of  a  foreign  wiU,  see  Section  VIU. 
of  this  chapter. 

"  Supra,  p.  24. 

»  Hog  ▼.  Lashtey,  7  May  1792,  8  Pat. 
247  (3d  point) ;  and  see  J  bbey  v.  Railton, 
14  May  1880,  8  Sh.  746;  Rammy  y. 
Ctnoan,  11  July  1883, 11  Sh.  967. 

*  See  the  cases  mfra,  Section  Y III. 
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tice  are  referable  to  one  or  other  of  the  following  propositions : — 
Firdj  Where  a  will  or  settlement  disposes  of  immoveable  estate, 
its  construction,  in  so  far  as  relates  to  that  estate,  is  to  be  deter- 
mined by  the  law  of  the  »UtLs,  Secondly,  A  will  expressed  in  the 
technical  conveyancing  phraseology  of  the  country  in  which  the 
succession  is  to  be  distributed,  is  to  be  construed  by  the  judges  of 
that  country  from  their  own  knowledge  of  the  meaning  of  its  lan- 
guage. Thirdly,  Similarly  as  to  wills  expressed  in  popular  language, 
to  which  the  law  of  the  domicile  assigns  no  special  interpretation. 
Fourthly,  A  will  expressed  in  the  language,  and  clothed  in  the 
technical  phraseology  of  the  place  in  which  it  was  executed,  seems, 
according  to  the  best  opinions,  to  be  subject  to  interpretation  by  the 
law  of  that  place  rather  than  by  the  law  of  the  domicile ;  and,  in  any 
view,  effect  must  be  given  to  such  explanations  as  the  lex  loci  acttts 
can  give  of  its  own  technical  phraseology,  as  a  part  of  the  scheme 
of  disposition  to  which  the  theory  of  interpretation  furnished  by 
the  law  of  the  domicle  is  to  be  applied.  Fifthly,  Subject  to  the 
qualification  implied  in  the  last-mentioned  rule,  the  law  of  the 
domicile  controls,  and  in  case  of  direct  conflict  overrules,  the 
interpretation  furnished  by  the  lex  loci  acius.^  In  conclusion, 
attention  will  be  called  to  some  cases  of  construction  which  are 
treated  as  special  by  the  jurists. 

56.  (1.)  The  simplicity  and  generality  of  the  rule  which  assigns 
to  the  law  of  the  situs  the  function  of  the  interpretation  of  dis- 
positions of  immoveable  estate  renders  any  detailed  exposition 
unnecessary.  The  decisions  of  our  Courts  furnish  many  illustra- 
tions of  its  application  to  settlements,  whether  of  heritage  in 
Scotland,*  or  of  real  estate  elsewhere.* 

57.  The  operation  of  the  lex  loci  rei  sites  is  confined  to  settle- 
ments disposing  of  the  estate  itself  as  an  immoveable  subject. 
The  interpretation  of  testamentary  provisions,  which  are  in  their 
nature  personal  although  affecting  real  estate,  appears  to  be  subject 
to  the  law  of  the  domicile.  Of  this  nature  are  instructions  to 
trustees  of  heritable  estate,^  wills  in  execution  of  reser^'ed  powers 


^  The  international  jurists  for  the  most 
part  deliyer  too  absolutely  the  doctrine  of 
interpretation  secundum  legem,  damicUii. 
Bar  alone,  amongst  the  modem  writers 
whoee  works  have  been  consulted,  alludes 
to  those  elements  which  may  modify  the 
construction  suggested  by  the  law  of  the 
domicile,  such  as  language,  local  usage,  and 
the  technical  expressions  of  the  system  of 
jurisprudence  with  which  the  testator  was 
familiar,  or  which  he  had  in  view  in  pre- 
paring his  wiU  (Int  Beoht,  1 110). 


2  BlackeU  v.  Oilehritt,  80  May  1882, 
10  Sh.  590  ;  Weir  v.  Laing,  6  Dec  1821, 
1  Sh.  192,  N.E.  181 ;  and  the  series  of 
cases  cited  above,  on  the  invalidity  of 
English  wills  to  convey  heritage,  ending 
with  Mead  v.  Anderson,  4  W.  &  S.  828. 

'  Macalister's  Exrs,  v.  MaoalisUr's  Trs., 
18  Dec.  1884,  18  Sh.  171 ;  Ramsay  v. 
Cofcan,  11  July  1883,  11  Sh.  967. 

*  StewaH  v.  Watson,  1701,  BeU*8  Oct 
Ca.,  225  ;  Ker  v.  Lady  Essex  Ker's  Trs,, 
24  Feb.  1329,  7  Sh.  454, 
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of  disposal,^  obligations  inter  vivas  to  convey  or  burden  heritable  oHAFfBBn. 
estate,'  and  deeds  of  revocation.^  As  to  these,  the  law  of  Scotland 
pronounces  in  favour  of  the  applicability  of  the  lex  domicilii.  And 
the  construction  of  a  bequest  of  a  general  residue,  or  share  of  mixed 
real  and  personal  succession,  is  in  any  case  to  be  determined  by 
the  law  of  the  domicile,  for  it  would  not  be  reasonable  that  distinct 
destinations  should  be  impressed  upon  subjects  which,  according  to 
the  language  of  the  instrument,  are  apparently  given  to  the  same 
persons.* 

68.  It  may  happen  that,  in  the  construction  of  a  deed,  resort  By  what  law 
must  be  had  to  difierent  systems  of  law,  e,g,,  the  law  of  the  testator's  the  estate  »^ 
domicile  for  the  ascertainment  of  his  intention  regarding  the  dis-  d«*«^"»«^- 
posal  of  his  personal  property,  and  the  lex  loci  rei  sitce  for  the 
ascertainment  of  the  effect  to  be  given  to  his  disposal  of  real  or 
heritable  property.     A  question  then  arises,  which  has  already  been 
considered  in  connection   with   the   international    regulation  of 
intestate  succession,  namely,  which  of  these  systems  of  law  is  to 
determine  the  quality  of  a  given  description  of  property,  as  real  or 
personal.*    The  case  of  Newlands  v.  Chalmers'  Trustees  was  properly 

one  of  intestate  succession.  Mrs.  Chalmers,  one  of  the  persons 
whose  succession  was  in  dispute,  left  a  trust-deed  of  settlement, 
but  this  deed,  together  with  her  contract  of  marriage,  were  reduced, 
and  the  succession  of  Mi-s.  Chalmers  and  her  husband  were  thus 
left  to  the  operation  of  law.  A  multiplepoinding  having  been 
brought  in  the  Court  of  Session  the  main  question  was,  whether 
certain  Jamaica  bonds  and  negotiable  paper  left  by  the  husband 
(who  had  died  domiciled  in  Jamaica)  were  to  be  deemed  heritable 
or  moveable.  The  Court  held,  on  the  principle  of  the  decision  in 
Egerton  v.  Forbes^  that  the  quality  of  the  estate — that  is,  whether 
the  securities  were  real  or  personal  property — must  be  determined 
by  the  law  of  Jamaica^  where  they  were  executed.^ 

69.  The  principle  that  the  quality  of  the  estate  falls  to  be  deter-  Application  to 
mined  by  the  law  of  the  sitiiSy  is  equally  applicable  whether  the  succession.'^ 

^  Camenn  v.  Maehie,  9  Sh.  601 ;  29  may  be  left  to  stand  on  its  own  merits, 

Ai^.  1833,  7  W.  &  Sh.  106 ;  Braeh  v.  only  observing  that  the  cases  of  division 

Hogg,  26  Feb.  1831,  5  W.  k  S.  61,  and  of  mixed  estate,  in  the  law  of  constructive 

anthoritaes  there  cited.  conversion,  have  no  bearing  on  the  ques- 

'  Owan  V.  Boyd,  1790,  Bell's  Oct^  Ca.  •  tion.    Here  the  question  is  as  to  the  tee- 

223.    See  on  this  point,  Ersk.  8,  3,  89'  tator*s  meaning ;  there  it  is  as  to  the 

40  ;  Ksmcs'  Equity  (ed.  1778),  vol.  ii.  p.  course  of  succession  ab  intettato,  after  the 

828 ;  1  Barge,  24  ;  contra  Story,  Ck>nflict,  estate  has  already  vested  in  the  legatees. 

S  872  (/).  8  See  Story,  §  479  (a) ;  4  Burge,  691  ; 

•  Pvanu*  Tn,  v.  PurM  Exr9.,  23  Mar.  StewaH  v.  GameU,  8  Sim.  298. 

1861,  23  D.  812.  «  EfjerUm  v.  Forbes,  27  Nov.  1812,  F.C. 

*  Tlie  case  of  BrowfCs  Trs,  v.  Brown,  4  ^  Netolandt  v.  Chalmers'  Trs,,  22  Nov. 
W.  &  S.  28,  dted  by  Story,  §  490,  scarcely  1832, 1 1  Sh.  65  ;  and  see  the  cases  on  in- 
touches  the  point ;  and  the  proposition  testate  succession  cited  supra,  §  85. 
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question  is  to  be  determined  for  the  purpose  of  fixing  the  distribu- 
tion of  the  estate  itself  as  intestate  succession  under  the  law  of  the 
sittis,  or  for  the  subordinate  but  important  purpose  of  resolving 
whether  a  will  or  settlement  disposing  of  such  estate  is  to  be  con- 
strued by  the  law  of  the  domicile  or  by  the  law  of  the  situs} 
This  is  illustrated  by  the  case  of  JSoss  v.  Boss,^  where  it  was  held, 
Jirsty  that  a  personal  bond  to  heirs  secluding  executors  was  heri- 
table e^  stia  natura,  though  it  was  conceded  that,  by  the  law  of 
England,  which  was  the  locus  actus  of  the  testament,  a  destination 
to  heirs  would  not  impart  the  quality  of  real  estate  to  a  personal 
security ;  and,  secondly,  that  the  security  was  to  be  regarded  as  real 
estate  situated  in  Scotland,  and  therefore  as  not  capable  of  being 
carried  by  an  English  will  which  was  effectual  to  pass  real  estate 
in  England.^ 

60.  (2.)  That  the  law  of  Scotland  may  legitimately  be  employed 
to  determine  the  construction  of  foreign  trusts,  when  falling  to  be 
administered  in  Scotland,  and  expressed  in  the  phraseology  of 
Scottish  conveyancing,  is  a  doctrine  well  established  in  our  law, 
although  of  comparatively  recent  development.  The  cases  of 
Cameron  v.  Mackie  and  Norton*s  Trustees  v.  Menzies  are  examples. 
In  each  case  the  settlement  consisted  of  a  trust-disposition  in  the 
Scottish  form  in  combination  with  an  English  will ;  and  the  Court 
applied  the  rules  of  the  law  of  Scotland  to  the  interpretation  of  the 
total  settlement.*  (3.)  In  the  case  of  Thomson's  Trustees  v.  Alex- 
ander the  same  method  of  interpretation  was  applied  by  the  whole 
Court  (contrary  to  the  opinions  of  Lord  Colongay  and  a  strong 
minority)  to  the  construction  of  a  will  made  in  Newfoundland, 
expressed  in  ordinary  colloquial  language,  and  not  containing  any 
technical  expressions.* 

61.  In  Fergv^son  v.  Marjoribanks^  a  testator,  domiciled  in 
Jamaica,  by  his  will  executed  in  that  island,  bequeathed  to  trustees 
in  Scotland  the  residue  of  his  estate,  consisting  of  real  and  personal 
property  in  Jamaica,  to  be  applied  by  them  in  the  erection  and 
endowment  of  a  free  school  in  Scotland.  The  Court  were  unani- 
mously of  opinion  that  the  construction  of  the  will,  in  relation 
to  the  execution  of  the  trust,  was  to  be  determined  by  the  law  of 
Scotland,  and  not  by  that  of  Jamaica.     "  It  were  certainly  a  very 


*  Ron  V,  RoiB,  infra ;  Mead  v.  And>er- 
«m,  16  Nov.  1830,  4  W.  &  S.  328.  See 
Wiffhiman  v.  Ddide'i  Trs.,  1802,  M. 
4479,  where  the  question  was  as  to  the 
respeotiye  liabilities  of  the  real  and  per- 
sonal estates. 

«  Jlo88  V.  JRosi  Trs.,  4  July  1809,  F.C. 

•  Cameron  v.  Maekie,  19  May  1831, 


9  Sh.  601  ;  Norton*M  Trt,  v.  Menziei,  4 
June  1851,  18  D.  1017. 

*  Thom9(m*8  Tr»,  v.  Al^exander,  18  Dec 
1861,  14  D.  217. 

^  Ferguson  v.  MaryoribcMks,  1  April 
1853, 15  D.  637.  And  see  the  dedsioii 
of  the  same  eminent  judge  and  scholar  to 
the  same  effect  in  Rainsford  v.  Maxwdt^ 
1852,  14  D.  45Q. 
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anomalous  result,"  said  Lord  Eutherfurd,  5'  and  one  not  consistent   chaftir  n. 
with  the  best  interests  of  such  a  trust,  that  the  Scotch  law,  which 
had  the  only  direct  jurisdiction,  should  be  forced  to  discharge 
its  duty,  not  by  its  own  light,  but  by  the  dim  reflection  of  the 
English  law,  as  it  might  be  gathered  from  the  opinions  of  English 
counsel.    .    .    .    The  Lord  Ordinary  is  more  confirmed  in  this 
view  from  two  circumstances:    one,   that  the  deed,  especially 
as  regards  the   constitution  of  the   Scotch  trust,  is    expressed 
in  apt  terms  of  the  Scotch  law,   and  that  it  is  not  necessary 
for  the  Scotch  Courts  to  refer  to  English  law  to  give  a  mean- 
ing to  those  terms ;  so  that  the  Court  is  not  driven  to  go  elsewhere 
for  the  explanation  of  words  which  are  not  inmiediately  intelligible. 
The  other  is,  that  the  construction  which  would  be  put  upon  it  by 
the  Scotch  law  seems  to  coincide  with  what  is  the  plain  intention 
of  the  testator.''  ^     The  fact  that  in  this  case  Scotland  was  also  the 
forum  of  administration  was  obviously  a  very  material  element  in 
the  decision  of  the  case.    A  similar  decision  was  given  in  Mitchell 
and  Baxter  v.  Davits?  and  again  in  Mliotfs  Trustees  v.  Waddell?  the 
one  case  being  that  of  a  wiU  made  by  a  Scottish  lady  married  to  an 
Englishman,  the  will  being  in  execution  of  a  power  to  dispose  of 
heritage,  and  expressed  in  the  form  of  a  Scottish  deed  of  trust ;  the 
other  case  being  that  of  a  marriage-contract  in  the  Scottish  form, 
where  the  wife  was  of  Scottish  extraction  and  the  husband  an 
Englishman.    "  It  appears  to  me,"  said  Lord  President  Inglis, "  that 
the  administration  of  this   estate   under  the  deed  is  essentially 
Scotch,  and  that  if  any  question  arose  as  to  the  nature  of  the 
securities  in  which  the  trustees  should  invest  the  funds,  it  must  be 
determined  by  the  law  of  Scotland,  because  the  deed  is  expressed 
in  words  of  Scotch  conveyancing,  and  the  trustees  are  directed  to 
have  regard  to  their  powers  as  expressed  in  that  language."  *    It  is 
unnecessary  to  multiply  quotations  and  references  on  this  subject, 
because  the  principle  that  a  court  may  use  its  own  judgment  in 
the  interpretation  of  a  foreign  will,  and  may  apply  to  its  construc- 
tion the  ordinary  processes  of  grammatical  and  literary  criticism, 
is  now  universally   received   and   acted  on;    the  cases   of  wills 
expressed  in  technical  language  with  which  the  court  is  not  familiar, 
or  which  are  subject  to  the  operation  of  special  rules  of  construction, 
being  treated  as  exceptionaL 

62,  The  principle  of  construction  according  to  the  intention  and 
the  language  chosen  by  the  maker  of  the  deed  to  express  his  ideas,  was 
put  to  a  crucial  test  in  a  case  in  the  House  of  Lords,  Studd  v.  Gook,^ 

»  15  D.  639.  *  mioU's  Tri.  v.  WaddeU,  7  R  206. 

•  3  Dec  1875,  3  R  208.  *  8  May  1883,  10  R.  (H.L. )  53,  affirm- 

»  13  Nov.  1879.  7  R  200.  ing  8  R  249. 
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oHAFTKBn.  where  the  question  was  whether  an  English  will  devising  "such 
lands  in  the  counties  of  Devon  and  Inverness  in  Scotland  "  as  con- 
sisted of  freehold  of  inheritance,  was  capable  of  receiving  effect  as 
a  will  of  heritage  under  the  20th  section  of  the  Titles  to  Laud  Act, 
1868.  The  question  of  intention  to  pass  heritable  estate  was  pri- 
marily a  question  in  the  law  of  Scotland  as  modified  by  statute. 
But  inasmuch  as  the  testator  had  clothed  his  intention  in  the 
technical  language  of  English  law,  the  House  of  Lords  (affirming 
the  judgment  of  the  Court  of  Session)  first  examined  the  language 
of  the  will  for  the  purpose  of  finding  its  nearest  equivalents  in  the 
law  language  of  Scotland,  and  then  directed  the  trustees  of  the  will 
to  give  effect  to  the  intention  by  making  a  conveyance  of  the  lands 
in  Inverness-shire  in  liferent  and  fee  to  the  parties  designated,  in 
place  of  a  settlement  in  "  tail-male,"  a  direction  which  of  course 
could  not  be  literally  executed.^ 
Whether  the  63.  (4.)  Considering  the  numerous  decisions  on  questions  of 

domicile  or  of  mixed  English  and  Scottish  succession  which  are  to  be  found  in 
execution*^'  the  Eeports,  it  is  remarkable  that  there  should  still  be  a  conflict  of 
■houid  prevail,  authority  on  the  general  question,  whether  the  law  of  the  domicile 
or  the  law  of  the  place  of  execution  is  to  prevail  in  the  case  of  wills 
expressed  in  the  technical  language  of  tlie  place  of  execution.*  The 
argument  in  support  of  the  applicability  of  the  law  of  the  domicile 
may  be  thus  stated : — The  lex  loci  actus  is  of  authority  to  pre- 
scribe the  mode  in  which  deeds  of  that  country  ought  to  be 
authenticated,  and  may  therefore  be  referred  to  for  the  purpose  of 
ascertaining  whether  a  settlement  is  or  is  not  duly  authenticated ; 
in  other  words,  whether  the  deceased  died  testate  or  intestate,  so 
far  as  the  instrument  in  question  is  concerned.  But  as  r^ards 
the  interpretation  of  the  deed,  a  different  principle  comes  into 
operation.  If  the  maker  of  the  settlement  had  happened  to  die 
intestate,  his  succession  must  have  been  distributed  in  conformity 
with  the  rules  of  intestate  succession  of  the  country  of  his 
domicile.  Any  testamentary  settlement  he  may  make  is,  in  truth, 
a  conventional  modification  of  the  legal  succession,  and  will 
naturally  fall  to  be  construed  by  the  light  of  the  laws,  institutions, 
and  forms  of  expression  peculiar  to  that  nation  whose  prescribed 


^  A  parallel  case  is  M.  of  Bute  v.  Lady 
Buie*»  Trs.,  8  Dec.  1880,  8  E.  191. 
TroBteeB  under  a  Scottish  trust  were 
directed  to  settle  certain  moveables  as 
"  heirlooms,"  and  it  was  ordered  that  the 
direction  shoidd  be  carried  oat  by  deed  of 
settlement  in  the  English  form. 

'  As  to  the  interpretation  of  contracts 
the  greatest  diversity  of  opinion  has  pre- 
vailed ;  some  writers  maintaining  the  a^ 


plication  of  Uie  lex  loci  iolutioms,  while 
others  assign  to  the  law  of  the  place  of 
exeoation  the  determination  both  of  the 
meaning  and  the  authenticity  of  the  con- 
tract. As  regards  wills,  the  method  of 
construction  established  by  the  case  of  IH 
Sora  V.  Phillips  (infra.  Section  VTTI.) 
has  removed  the  chief  difficulty  attaching 
to  this  class  of  questions. 
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order  of  succession  it  is  the  purpose  of  the  testator  to  alter.  By  ohaptbb  n. 
some  such  train  of  reasoning  the  writers  on  public  law  seem  to 
have  arrived  at  the  conclusion  that  the  language  of  testamentary 
settlements  ought  to  be  construed  by  the  lex  domicilii.  But  the  art 
of  the  conveyancer  has  everywhere  set  limits  to  the  application  of 
this  theory,  wills  prepared  by  lawyers  being  usually  expressed  in  the 
law  language  of  the  territory  of  execution,  without  the  least  regard 
to  the  laws  or  law  language  of  the  testator's  domicile.  Even  if  it 
were  otherwise,  the  testator's  domicile  might  be  changed  sub- 
sequently to  the  execution  of  the  will  without  implying  any 
corresponding  change  of  testamentary  intention.  It  seems,  there- 
fore, more  consonant  to  reason,  as  it  is  more  convenient  in  practice, 
that  testamentary  instruments  should  be  construed,  where  con- 
struction is  required,  by  the  light  of  the  law  of  the  place  of  execu- 
tion, and  with  the  assistance,  if  necessary,  of  persons  skilled  in  the 
technical  law  language  of  the  country. 

64.  (5.)  The  most  distinct  assertion  of  the  authority  attributed  ^5j*!i?'*^/ 
by  our  law  to  the  law  of  the  domicile  in  relation  to  the  construe-  the  Court  of 
tion  and  effect  of  wills  is  contained  in  the  observations  of  the  late  ^^*  °™^   *' 
Lord  President  ^  in  delivering  the  judgment  of  the  Second  Division 
in  Pwrm'  Trvstees  v.  Purvis'  Executors: — "  The  law  of  the  domicile  of 
the  deceased  at  the  date  of  his  death  must  determine  not  only  what 
is  the  tni^  meaning  and  constriction  and  effect  of  any  will  or  deed 
of  settlement  he  may  have  left  disposing  of  his  moveable  estate, 
but  also,  as  regards  his  moveable  estate,  whether  he  died  testate  or 
intestate;  and  if  he  died  testate,   the  law  of  the  domicile  must 
further  determine  what  paper  or  papers  constitute  the  will  of  the 

deceased That  the  law  of  the  domicile  can  alone  settle 

what  is  the  will,  is  a  principle  of  international  law  of  extensive, 
if  not  universal,  acceptation."  We  should  infer  from  these 
observations  that,  in  the  case  of  a  difference  as  to  the  principles  of 
interpretation  between  the  law  of  the  domicile  and  that  of  the 
place  of  execution,  the  former  is  to  be  deferred  to ;  but  it  would 
be  easy  to  prove  from  the  decisions  of  the  same  eminent  judge, 
that  this  rule,  if  taken  in  an  absolute  sense,  is  unworkable,  and  is 
not  followed  in  practice.  The  point  seems  to  have  been  tacitly 
evaded,  or  treated  in  previous  cases  as  matter  of  compromise. 

66.  For  example,  in  Trotter  v.  Trotter,  Lord  Lyndhurst,  avoiding 
the  difficulty,  observed — '*  A  will  must  be  interpreted  according  to 
the  law  of  the  country  where  it  is  made,  and  where  the  party 
niaking  the  will  has  his  domicile."*    Equally  cautious  was  the 

^  PuTvxi"  Tn.  V.  Purvu*  Exrt,,  23  D.  sufficient  to  exclude  the  operation  of  the 

830.    See  alio  a  later   case,  Smith  v.  lex  domieilii  as  the  interpreting  law. 

SwUk,  6  Jmie  1891,  18  B.  10S6,  where  >  TroUer  v.  TraUer,  3  W.  &  S.  415. 
tiie  Bpedal  ciremnstanoes  were  held  in- 
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OHAFTBB  II. 


2)engnatio 
persanoTumf 
Dy  what  law 
ascertained. 


remark  of  Lord  Moncreifif  in  Hardman  v.  Roiyet's  Trustees,  a  case  of 
a  West  Indian  will — "  Nothing  can  be  clearer  in  international  law 
than  that  the  construction  of  a  will  is  to  be  regulated  by  the  law 
of  the  place  where  it  is  made,  and  of  the  domicile  of  the  party  who 
made  it."  ^  The  Lord  Ordinary  (Lord  Jeffrey)  had  tacitly  ignored 
the  difficulty  in  asserting  that  "  it  was  indisputable  that  the  radical 
question,  as  to  who  was  truly  entitled  to  succeed,  must  be  whoUy 
ruled  by  the  law  of  the  domicile,  or  of  the  place  where  the  instru- 
ment was  made."  ^ 

66.  In  Mdcpherson  v.  Tytler?  where  the  maker  of  a  settlement 
in  the  English  form  was  also  the  proprietor  of  a  Scottish  estate, 
and  therefore  in  one  sense  a  domiciled  Scotsman,  the  Court  took  an 
opinion  of  English  counsel  on  the  construction  of  the  settlement, 
the  ultimate  purpose  of  which  was  to  consolidate  into  one  fund  the 
whole  of  the  testator's  fortune  and  moveables,  and  lay  it  out  in  the 
purchase  of  lands  in  Scotland,  which  he  directed  to-  be  entailed. 
In  an  English  case,  Wylie  v.  Unohin,  where  the  will  was  Russian 
both  in  respect  of  execution  and  of  the  testator's  domicile,  the 
Court  of  Chancery,  on  being  advised  by  Russian  counsel  that  their 
rules  of  construction,  as  to  the  effect  of  specific  in  controlling 
general  words  of  bequest,  were  similar  to  those  of  the  English  law, 
decided  the  case  on  their  own  view  of  the  meaning  of  the  will.* 

67.  Construction  of  Special  Clauses. — The  particular  class 
or  description  of  persons  entitled  to  take  under  a  general  designcUio 
personarum — e,g,y  to  "  heirs,"  "  next  of  kin,"  or  the  like  ^ —  ought 
in  principle  to  be  subject  to  the  determination  of  the  same  law 
which  regulates  the  interpretation  of  the  deed ;  that  is,  at  least  in 
the  case  of  personal  property,  to  the  law  of  the  domicile.®  If  in 
such  cases  the  true  meaning  is,  "  I  leave  my  estate,  in  the  event  of 
the  failure  of  my  chosen  legatees,  as  the  law  directs,"  the  reference 
must  be  to  the  law  of  the  testator's  last  domicile.^  As  r^ards 
real  property,  there  is  apparently  a  conflict  of  opinion  as  to  whether 
the  lex  domicilii  or  the  lex  loci  rei  sitce  ought  to  prevail®    Legacies 


*  Hardman  v.  RougH*»  Tr$.,  i  D.  1508. 
>  4  D.  1607. 

*  MacpJierson  v.  Tytler,  19  Jan.  1850, 
12  D.  486. 

*  Wyile  V.  EnoJiin,  29  L.  J.  Cbu  841  ; 
and  on  appeal,  81  L.  J.  Ch.  402. 

»  Macharg  v.  EUme,  1760,  M.  4611 ; 
Henderson  v.  Wilton,  1803,  M.  15,953  ; 
and  see  Earl  of  Stair  v.  ffead,  29  Feb. 
1844,  6  D.  904. 

«  4  Bulge,  590-59^  **  The  ground 
on  which  this  rule  rests  is,  that  as  it  be- 
oomes  neoessary  to  asoartain  the  sense  in 
which  the  testator  has  used  the  expression, 


and  what  laws  of  suooession  he  con  tern ' 
plated,  it  is  presumed  that  they  were 
those  of  the  country  in  which  he  was 
domicQed,  because  it  must  be  supposed 
he  was  familiar  with  those  laws  "  (p.  590). 
See  also  Story,  §  479  {e) ;  Boya  v.  BedaU, 
33  L.  J.  Ch.  283. 

^  As  to  the  effect  of  a  change  of  domicile 
after  the  execution  of  the  will,  see  the 
opinions  in  Brown* b  Trs,  v.  Brown,  1890, 
17  R.  1174.  It  was  found  not  to  be 
neoessaiy  to  give  a  decision  (m  the  general 
question  of  the  efifect  of  such  a  change. 

»  De  Chassat,  Tr.  de  St  p.  424,  de- 
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are  held  to  be  payable  in  the  currency  of  the  country  in  which   c?hapteb  u, 
the  testator  was  last  domiciled,  unless  the  testament  affords  clear  cuTency. 
evidence  that  the  testator  meant  another  currency.^    And  the  rule 
is  not  varied  by  the  circumstance  that  the  legacy  is  to  be  paid 
out  of  the  proceeds  of  real  estate  situated  in  a  country  where  the 
currency  is  different  from  that  of  the  domicile.*    According  to  the  interest, 
rales  established  by  the  Court  of  Chancery,  legacies  and  shares 
of  succession  bearing  interest  carry  the  interest  current  in  the  state 
in  wliich  the  assets  have  been  placed  by  the  executors  or  adminis- 
trators from  the  dates  when  they  became  payable.     This  would 
also  appear  to  be  the  doctrine  of  the  law  of  Scotland.' 

68.  With  reference  to  words  of  discharge  or  renunciation  of  Words  import- 
l^al  claims  in  a  foreign  deed  forming  part  of  a  general  scheme  ofiegai  pro- 
of testamentary  disposition,  the  question  may  arise  whether  such  ^*®"'' 
words  import  an  exclusion  of  legitim,*  of  fus  rdictoe,^  or  of  terce.* 
In  the  two  former  cases  the  law  of  Scotland,  the  lex  domvyUiiy 
under  which  these  legal  provisions  are  created,  pronounces  that 
they  cannot   be  discharged  by  implication;    but  the  question 
whether  they  are  expressly  discharged  by  appropriate  words  can 
scarcely  be  said  to  pertain  to  any  system  of  law,  being  truly  a 
question  of  the  interpretation  of  ordinary  language,  in  which  no 
rule  of  law  is  involved.     In  regard  to  terce,  the  law  of  Scotland, 
the  lex  loci  ret  sitce,  determines  that  it  may  be  satisfied  by  a  con- 
ventional provision  in  a  foreign  settlement,   without  words  of 
express  dischai^e. 

69.  Thefus  accrescendi  under  a  testament  depends  on  its  being  Juaaccmcmdi 
conferred  or  refused  by  the  law  of  the  &Uu8  if  the  property  be  im-  ^ 
moveable,  and  by  that  of  the  domicile  if  it  be  moveable.^    And 
the  same  law  will  determine  the  correlative  question  whether  a 
legacy  has  lapsed  by  the  predecease  of  the  legatee.^ 

odes  for  the  applicatioii  of  the  laws  of  the  1830,  4  W.  &  S.  142  ;  Palmer  and  Co,  v. 

n^i  ooDtraiy  to  the  opinions  of  Barge  CfUus,  24  Jan.  1835, 13  Sh.  808.     See  also 

(vt  supra,  Qting  Voet,  28,  5,  16  ;  Sande,  Price  v.  WUe,  8  Feb.  1862,  24  D.  491. 

^«  7,  7  ;  2  Boullenois,  419,    &c. ) ;    of  ^  BreadaUxmes  TVt.  v.  Marchioneu  of 

Story,  §  479  (A) ;    and  of    Foelix  and  Chandos,   16  Aug.  1836,  2  S.  &  M'L. 

I>emaiigeat,  §  115,  4^m6  ed.,  i.  262.  377  ;  Keith's  Trs.  ▼.  Keith,  infra, 

'  Boi^e,  iv.  p.    594,   and  authorities  <^  KeUh's  Trs,  v.  Keith,  17  July  1857, 

cited;   Stoiy,   §  479  (6);  Saunders  v.  19  D.  1040. 

i^raJbe,  2  Atk.  465 ;  Pierson  v.  OameU,  •  C</umless  of  Seafidd  v.  Earl  of  Sea- 

2  Br.  CO.  39,  47  ;  Malcolm  r,  MaHin,  field,    8    Feb.    1814,    F.C.  ;  Nishett  v. 

2  Br.  CO.  50.  NisbeU's  Trs.  24  Feb.  1835,  13  Sh.  517, 

^  Borge,  ut  supra,  and  authorities  there  and  cases  of  Jankoutska  and  Moss,  dtod 

cited.    See  particularly  2  P.  Wms.  88  ;  infra.  Chapter  VII.,  Section  IV.,  whero 

1  P.  Wms.  696  ;  2  BUgh,  P.O.  Ca.  89  ;  2  the  subject  of  the  discharge  and  satisfac- 

Atk.  465.  tion  of  legal  claims  is  specially  treated. 

*  Qraham  v.   KeUe,  19    July   1820  ;  ?  4  Burge,  581,  dting  Mattheos,  18, 

6  Fat  616 ;  14  July  1830,  4  W.  &  S.  §  26,  and  Vasq.  torn.  2,  p.  312. 

166;  M*Inne$  v.   McAllister,   29    June  ^  Burge,  ut  supra;  Anstruther  y,  Chal' 

1827,  5  Sh.   862,  N.E.   801.;  23  June  nurs,  2  Sim,  1.     Aooordingly  the  Court 
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CHAPTER  n. 

Tendency  of 
the  modem 
law  to  reatrict 
the  operation 
of  the  lex 
domicilii. 


70.  The  tendency  of  the  more  recent  decisions  has  been  to  con- 
fine the  operation  of  the  lex  domicilii  within  narrower  limits  than 
were  at  one  time  assigned  to  it.     The  principle  established  by  the 
cases  of  Leith  v.  Zeith  and  Purvis*  Trustees  v.  Fui-vis*  Exe^nitors,  and 
subsequently  recognised  by  the  Act  of  1861,  assigns  to  it  only  a  joint 
operation  with  tlie  law  of  the  place  of  execution  in  regard  to  the 
requisites  of  authentication.^     The  cases  of  Rainsjoid,  Cameron^ 
and  Norton  have  restricted  its  operation  in  cases  where  the  language 
of  the  will  is  not  that  of  the  domicile  ;  and  the  case  of  Maijoribanks 
is  a  direct  precedent  for  its  exclusion  in  questions  as  to  the  adminis- 
tration of  continuing  trusts.*    In  Thomson's  Trustees  v.  Alexander,^ 
the  jurists  of  both  countries  were  agreed  that  resort  to  its  expositors 
was  unnecessary  in  the  case  of  wills  expressed  in  popular  language, 
a  principle  which  is  now  definitely  established.    Although,  in  a 
case  already  noticed,*  a  trust  was  held  to  be  unlawful  in  deference  to 
the  special  and  exceptional  provisions  of  the  law  of  the  domicile,  it 
must  be  admitted  that  there  is  force  in  the  view  stated  by  the 
dissentient  judge,  that  the  question  of  the  lawfulness  of  a  will  is 
one  of  public  policy,  which  ought  to  be  determined  by  the  law  of 
the  place  where  the  will  is  to  be  carried  into  eflfect,  rather  than 
by  that  of  the  locality  where  it  was  made. 


SECTION  IV. 

Administration  ov  the  Succession. 


Division  of 
the  subject. 


Vesting  of  the 
succession  or 
beneficial  in- 
terest. 


71.  This  subject  embraces  a  wide  range  of  inquiry.  In  a  great 
variety  of  cases  connected  with  the  law  of  trustees  and  executors, 
the  rules  of  law  admit  of  being  modified  by  international  relationa 
Special  cases,  however,  are  best  treated  in  connection  with  the 
relations  of  law  to  which  they  belong ;  and,  referring  the  reader 
for  such  to  the  body  of  the  work,  we  shall  confine  this  section  to  a 
brief  enunciation  of  principles.  The  points  to  be  noticed  are 
these :  1st,  Aditio  hcereditatis  and  Title  of  Administration ;  idly, 
Eesponsibility  of  the  Trustee  or  Executor,  and  Diligence  Prestable; 
Mly^  The  Liabilities  of  Estates  situated  in  different  countries. 

72.  (1.)  The  most  general  rule  in  relation  to  the  vesting  of 
moveable  succession  is,  that  the  inheritance  vests  in  accordance 
with  the  law  of  the  domicle;  but  that  the  law  of  the  situs  has 


of  Chancery  has  sent  several  oases  under 
the  Law  Ascertainment  Aot  to  the  Court 
of  Session,  as  the  court  of  the  donuoile, 
upon  the  question  whether  certain  l^atees 
took  vested  interests  under  a  will ;  see 
Lord  V.  Colviiif  15  July  1865,  8  Macph. 


1083;  Mitckea  v.    MitekeU,   17  Mandi 
1865,  3  Macph.  721. 

^  Supra,  §§  51-55. 

'  Supra,  §§  61-65. 

»  §60. 

«  £oe  V.  Anderson,  24  D.  742. 
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authority  to  determine  whetlier  any  special  title  of  possession  or   chaptkb  n. 

aditio  hcereditatis  be  requisite  to  vest  the  specific  estate.^    As  to 

immoveable  succession,  it  is  entirely  within  the  cognisance  of  the 

law  of  the  situs  ;  so  that  if  a  person  succeeded  as  heir  of  provision 

to  heritable  estate  in  Scotland,  and  also  to  real  estate  in  England, 

the  latter  vested  immediately,  while  under  the  common  law  of 

Scotland  the  vesting  of  the  heritage  remained  in  suspense  imtil 

the  heir  had  exercised  his  right  of  taking  it  up  by  service.^    So 

also  in  relation  to  moveable  succession  which  accrued  before  the 

passing  of  the  Act  of  Geo.  iv.,  the  character  of  executor  attached 

by  survivance ;  and  although  the  moveable  estate  in  Scotland  did 

not  vest  without  confirmation,  yet  as  to  efiects  in  England,'  and 

other  parts  of  the  world,*  no  proceeding  for  vesting  the  right  was 

required  either  by  the  law  of  Scotland,  or  of  the  country  where  the 

efiects  were  locally  situated.     On  the  law  of  the  domicile  will 

depend  the  effect  of  the  acquisition  of  a  vested  right — e,g.,  in  the 

case  of  succession  accruing  to  a  married  woman,  whether  it  wholly 

falls  under  the  jvs  mariti^  or  whether  the  legatee  is  entitled  to 

have  a  provision  made  for  her  out  of  the  fund  in  a  question  with 

the  husband's  creditors.® 

73.  A  similar  distinction  prevails  between  the  general  right  of  Vesting  of  the 
inheritance  and  the  right  to  the  specific  subjects,  with  reference  to  t^ewcutoro 
the  completion  of  titles  of  administration  by  executors  and  adminis-  «im"iwtrator 
tiators.      In  every  country  with  whose  systems  of  law  we  are 
acquainted,  some  official  act  is  required,  analogous  to  probate  or 
confirmation,  to  clothe  the  executor  with  a  title  to  administer.     It 
belongs  to  the  court  of  the  domicile  to  decide  between  competitors 


or 


^  The  rule  ib  somewhat  differently 
stated  by  Borge  : — "  The  title  by  suoces- 
sion  to  moveable  estate  being  governed  by 
the  law  of  the  testator's  domicile,  and  to 
immoveable  property  by  that  of  its  bUus, 
the  obligation  imposed  on  the  heir  of 
adiating  or  accepting  the  succession  for 
the  purpose  of  perfecting  his  right,  and 
investing  him  with  the  active  title  of  heir, 
would  be  dependent  on  the  laws  which 
respectively  ri^;alate  the  sncoepsion  to 
these  two  species  of  property  "  (4  Comm. 
640).  We  cannot  ooncor  in  the  sugges- 
tion that  the  necessity  of  adiation  depends 
on  the  law  of  the  domicile.  It  may  weU 
be  that  the  laws  of  the  iitut  in  which  pos- 
session of  the  estate  must  be  taken  have 
no  machinery  for  vesting  a  title  in  solemn 
form.  In  saoh  a  case,  poesession  wa  facii 
is  the  only  mode  of  completing  a  title  of 
which  the  case  admits. 


*  And  where,  by  the  law  of  the  domi- 
cile, probate  is  necessary  to  render  a  will 
admissible  in  evidence,  this  rule  is  not 
binding  upon  the  court  of  administration, 
which  may,  on  the  contrary,  proceed  upon 
the  original  will,  or  such  evidence  of  its 
contents  as  its  rules  of  evidence  require ; 
YeaU  V.  Thfmwn^  5  June  1835,  1  S.  ^ 
M'L.  795. 

'  Craigie  v.  Oairdner,  12  June  1817, 
F.C.  ;  EgerUm  v.  Forbes,  27  Nov.  1812, 
F.C.  ;  MiUigan  v.  MUligan,  9  Feb.  1826, 
4  Sh.  432,  X.E.  438. 

«  Smith  V.  Lauder,  30  May  1834,  12 
Sh.  646. 

^  Clarke  v.  Newmarth,  13  Feb.  1836, 
14  Sh.  488.  Per  curiam  in  Lashley  v. 
Mordand,  21  Dec.  1809,  15  F.C.  468. 

*  Duehett  of  Buckingham  v.  Wmter- 
bottom,  13  June  1851,  13  D.  1129. 
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for  the  office  of  executor,  and  to  appoint  to  the  office  where  the 
testator  has  omitted  to  do  so;  but  the  law  of  the  situs  of  the 
executry  estate  is  entitled  to  require  the  executor  administering 
to  it  to  confirm  his  title  within  its  territory,  and  to  give  such 
security  as  may  be  requisite.*  The  rule,  more  briefly  expressed, 
is,  that  the  petUio  fuereditcUis,  is  to  be  brought  in  the  forum 
domicUii ;  the  petitio  rerum  sing^Uarum  to  be  brought  in  the 
foru/m  rerum  sUarum} 

74  In  Scotland  it  seems  to  have  been  the  practice  from  time 
immemorial  to  grant  confirmations  as  of  course  to  executors  who 
had  previously  proved  the  will  in  England  or  in  a  foreign  jurisdic- 
tion ;  but  the  title  of  an  administrator  appointed  by  a  foreign 
court  was  not  recognised  as  a  matter  of  course.^  This  practice 
was  corrected  in  the  case  of  Hastings,^  where  the  true  in- 
ternational principle  was,  for  the  first  time,  expounded  by  the 
Lord  Justice-Clerk  Hope.  The  administration,  he  observed,  was 
to  be  that  of  the  domicile ;  and  where  moveable  funds  were 
collected  in  a  foreign  country  for  distribution,  they  ought  to  be 
sent  to  the  executor  appointed  by  the  judge  of  the  domicile,  who 
alone  had  a  proper  title  of  administration.  This  had  long  been 
recognised  in  the  case  of  executors  to  whom  probate  was  granted ; 
'*  but,"  said  his  Lordship,  ''letters  of  administration  are  a  title  just 
as  probate  is,  and  when  produced  here  are  equally  authoritative  as 
a  warrant  for  granting  confirmation."  ^  The  granting  of  auxiliary 
confirmation  is  now  regulated  by  statute. 


^  Preston  v.  ZoroC  MdviUt,  29  March 
1841, 2  Rob.  88,  revening  16  Sh.  472 ;  see 
Lord  Cottenham'a  dielwaij  disttngiuBhing 
between  the  right  of  saooenion  and  that 
of  administration,  p^  105.  A  wiU  proved 
in  tbeybrum  m  nta  may  neverthelen  be 
afterwards  found  invalid  by  the  law  of 
the  testator's  domicile ;  see  Thomson  t. 
Curling,  8  Sim.  810,  where  the  question 
arose  with  reference  to  the  restraints  on 
the  testamentary  power  imposed  by  the 
law  of  France,  which  was  the  testator's 
domicile. 

*  See  this  distinction  explained,  with 
reference  to  the  enactments  of  the  Civil 
Law  upon  which  it  is  founded,  by  Savigny, 
Droit  Rom.  §  876,  ed.  Fr.  tom.  8,  p.  805. 
The  right  of  suing  intromitters  with  sub- 
jects forming  part  of  a  succession  in  the 
courts  of  the  sUtu  m,  was  given  by  Nov. 
69,  cc.  1  and  8,  which  are  general  enact- 
ments comprehending  the  case  in  question. 
See  also  Bar,  Int.  Becht,  §  113. 

*  See  the  information  furnished  to  the 


Court  in  the  case  of  the  M,  of  Iftutings, 
tnfm, 

*  Marehioneas  of  Hastings  v.  Marq^ais 
of  Hasting's  Exrs.,  10  Feb.  1852,  14  D. 
489. 

^  14  D.  491.     As  to  the  duty  of  the 
forum  rti  sUa  to  grant  ancillary  adminis- 
tration to  the  executor  or  administrator 
authorised  by  the  forum  domicilii,  see  the 
opinions  of  the  Law   Lords  in   Ent^in 
V.    Wylit,  81  L.J.  Cfa.  404.     Ab  to  the 
course  of    administration,   there   was  a 
difference  of    opinion.     Lord  Westbuiy 
affirmed  that,  in  all    oases,   the    assets 
ought  to  be  sent  to  the  domicile  to  be 
there  distributed  either  extrajudiciaUy, 
or,  if  needful,  under  the  direction  of  the 
court  of  the  domicile.     He  thought  great 
confusion  would  arise  where  a  teetotor 
leaves    personal    property    in    different 
countries,  if  an  appeal  should  be  made  to 
the  courts  of  each  to  construe  the  will, 
with  a  view  of  distribution  of  the  estate 
in  terms  of  it.     Lords  Craaworih   aiid 
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76.  Prior  to  the  passing  of  the  Confirmation  and  Probate  Act,   chaptbb  n. 
1858,  it  was  ruled  that  probate  or  letters  of  administration  were  probate  and 
equivalent  to  a  license  to  sue  in  the  Scottish  Courts  ;  the  debtor,  Jfj^^JJaUon 
however,  being  entitled  to  insist  on  confirmation  before  extract*  wjuivaient  to  a 
Under  the  present  law  an  executor  founding  on  an  English  title 
would,  before  extract,  procure  an  indorsation  of  the  probate  or 
letters  of  administration  from  the  Commissary  (now  the  Sheriff)  in 
Scotland.^    In  like  manner,  the  title  of  a  Scottish  trustee  suing  in 
England  or  Ireland  may  be  perfected  by  registration  of  the  extract 
of  confirmation  in  the  Court  of  Probate.^ 

76.  The  executor  or  administrator  appointed  by  the  deceased  Title  of  execu- 
person,  or  by  the  jurisdiction  of  his  last  domicile,  as  the  case  may  to'dLSboMe**^* 
be,  has  a  titl^  jure  gentium  to  ingather  and  distribute  the  moveable  i«»^  ^«»<*<*«»- 
estate  of  the  deceased.    Payment  to  him  is  a  good  acquittance  to 

debtors,  all  over  the  world.  Accordingly,  debtors  in  Scotland  who 
had  paid  to  the  English  administrator  of  the  estate  of  a  domiciled 
EngUshman,  were  held  not  liable  in  second  payment  to  a  person 
who  had  confirmed  executor-creditor  on  the  Scottish  estate.^ 

77.  In  virtue  of  its  exclusive  authority  in  the  matter  of  the  Competitions 
pdUio  rerum  diigvlarum,  it  is  the  province  of  the  court  of  the  twwu^eln  ** 
«i<M«  of  moveable  property  to  determine  all  competitions  between  ^^^  f^ffl*?" 
competing  executors  or  executor-creditors,^  as  well  as  questions  court  of  the 
of  competition  of  diligence  between  executors  and  others  claiming  *'^*"  ''^* 

the  estate.*'  Similarly,  all  questions  of  priority  of  diligence,  or 
other  real  rights  to  immoveable  estate,  are  subject  to  the  deter- 
mination of  the  law  of  sittis? 

78.  (2.)  The  primary  responsibility  of  an  executor  is  to  the  Executor  pn- 
court  of  the  domicile  from  which  his  authority  is  derived  ;  and  the  SJbk  to'Se^" 
diligence  prestable  by  him  is  that  which  is  exacted  by  the  law  of  «>urtofthe 
the  domicile.    Where  an  executor,  or  judicial  factor,  or  receiver,  is 
appointed  by  the  judge  of  the  place  where  the  fund  is  situated  for 


Cbelmaford,  on  the  contrary,  held  that 
the  oomtB  of  the  locm  rei  aitoB,  having 
(on  the  anthoritj  of  Proton  v.  Lord 
MdvUUf  2  Rob.  88)  jurisdiction,  were 
bound  to  exercise  it  when  appealed  to, 
unless  it  oould  be  shown  that  incon- 
▼enienees  would  arise.  See  infra,  Sec- 
tion YII.  (Jurisdiction). 

»  dark  V.  Breimer,  1759,  M.  4471 ; 
Wardlaw  t.  MaxwdL,  1715,  M.  4500; 
Prater  v.  JokntUm't  Trt.,  11  July  1821, 
1  Sh.  120-2 ;  Stewirt  v.  MaedondUL,  21 
Nov.  1826,  5  Sh.  27-9,  and  cases  in  M. 
roct  "Foreign,"  pp.  4497-4500.  The 
Courts  of  Eng^nd  and  America  require 
l^robate  within  their  own  jurisdicttons  as 


a  title  to  sue  ;  Price  v.  Dewhurst  (Eng.), 
4  MyL  &  Cr.  76,  80  ;  Campbell  v.  Shddon 
(Amer.),  and  other  cases  dted  in  Story, 
6th  ed.  §  479  (o). 

>  21  and  22  Vict,  cap.  56,  §  14. 

»  Id.  Stat,  §§  12,  13. 

*  HtUckiaon  and  Co.  v.  Aberdeen  Bank- 
ing  Co.,  9  July  1887,  15  Sh.  1100. 

«  Veitch  V.  Irving,  1700,  4  Br.  Sup. 
495.  See  on  this  subject,  Chapter  XLIX. 
(Office  of  an  Executor). 

«  Clarke  v.  Edgar,  1810,  Hume,  175  ; 
SmitlCB  Trs.  v.  Qrant,  27  June  1862,  24 
D.  1142. 

7  SeoU  v.  AUnwU,  10  Sept.  1831,  5 
W.  k,  S.  416. 
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the  realisation  and  custody  of  the  estate,  it  would  seem  that  such 
executor  is  discharged  by  paying  over  the  fund  to  the  executor  or 
administrator  having  a  title  from  the  jurisdiction  of  the  domicile.^ 
The  determination  of  the  Court  of  the  domicile  in  an  administra- 
tion suit  is  at  once  an  exoneration  to  the  executor  who  makes  and 
a  title  to  the  beneficiary  who  receives  payment  of  a  l^acy  or  share 
of  succession  in  virtue  of  its  decree ;  and  the  forum  rervm,  sitarum 
will  not  thereafter  entertain  the  question  of  right,  but  will  give 
judgment  in  conformity  with  the  decree.* 

79.  Executors  or  trustees  who  are  responsible  to  the  Court  of 
Session  ought  to  be  cautious  about  investing  in  foreign  securities, 
as  they  may  render  themselves  personally  responsible  if  the  juris- 
diction of  that  Court  over  the  fund  is  ousted  by  the  interference  of 
the  court  of  the  situs.  The  fact  of  the  assets  having  been  recovered 
in  a  foreign  country  will  not  release  the  executor  who  has  re- 
covered them  from  his  obligation  to  account  to  the  court  of  the 
domicile  ;  for,  as  we  have  already  seen,  it  is  his  duty  to  transmit 
the  funds  without  delay  to  the  domicile,  as  the  principal  forum  of 
distribution,  and  not  to  allow  the  administration  of  the  estate  to  be 
subjected  to  a  divided  responsibility.'  As  the  completion  of  a  title 
of  administration  to  special  subjects  is  regulated  by  the  lex  loci  rei 
sitce,  that  law  also  will  determine  the  measure  of  responsibility  for 
vitious  intromission  without  a  title.^ 


^  Story,  6th  ed.,  §  491  (6),  and  case  of 
Parsons,  there  cited  ;  Marekionest  of 
Hastings  v.  Marquis  of  Hastings*  Exts., 
14  D.  489,  per  Lord  JoBtice-CIerk  Hope. 
This  point  must  be  held  to  be  ruled  by 
the  strictly  analogous  case  of  curators  and 
guardians  appointed  by  the  respective 
courts  of  the  situs  of  the  property  for 
its  administration.  In  such  cases  the 
application  of  the  funds  falls  to  be  made 
by  the  guardian  of  the  ward's  domicile, 
who  has  the  control  of  his  person ;  and 
the  Court  of  Session,  when  exercising 
the  functions  of  the  court  of  the  sittu  of 
the  estate,  is  in  use  to  authorise  the 
payment  ol  the  necessary  funds  to  the 
guardian  of  the  ward's  domicile  or  resi 
dence  ;  Murray  v.  BaiUie,  24  Feb.  1849, 
11  !>.  710  ;  Allen  V.  Hobertson,  24  Nov. 
1855,  18  D.  97.  In  special  cases  the 
authority  of  the  Court  of  the  domicile  is 
required  ;  Laing  v.  Robertson^  21  June 
1859,  21  D.  1011.  The  practice  of  the 
Court  of  Chancery  is  similar  in  relation 
to  funds  under  its  control,  and  falling  to 
be  applied  in  Scotland  by  a  curator   or 


judicial  factor  ;  Mathieson,  petr.,  26  June 

1857,  19  D.  917 ;  re  Johnston,  4  Hagg. 
182. 

^  Brown^s  Trs.  v.  Brown,  3  Mansh 
1830,  4  W.  ^  S.  28  ;  Crispin  v.  Doglioni, 
3  Sw.  &  Tr.  96  ;  and  see  WiUiams  on 
Exrs.,  8th  ed.,  376.  In  the  case  of  tiie 
M,  of  Breadalbane  v.  M,  of  Ckandos,  7 
L.J.  Ch.  28  (also  in  2  S.  &  M^L.  402), 
an  attempt  was  made  to  restrain  the 
execution  of  a  decree  of  the  Coori  of 
Session,  finding  a  claimant  entitled  to 
legitim  (see  the  case  in  2  S.  ^  M*L.  377), 
and  to  obtain  a  re-hearing  in  the  Court 
of  Chancery  upon  different  gronndF. 
Lord  Cottenham  dissolved  the  injunction 
which  had  been  granted  by  the  Vice- 
Chancellor,  as  being  contrary  to  inter- 
national law. 

*  Aect.  of  Court  v.   Oeddes,  29  June 

1858,  20  D.  1174  ;  Fergusson  v.  Memies, 
21  May  1830,  8  Sh.  782 ;  Simpson  ▼. 
Doud,  1  Feb.  1855, 17  D.  316. 

*  Fiseker  v.  Sari  of  SeafiM,  24  Hay 
1822,  1  Sh.  435,  N.E.  404  ;  Lord  Ding- 
wall  V.  Vandosme,  1619,  M.  4449. 
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80.  Aa  to  the  diligence  prestable  by  trustees  and  executors,  the    chaptkb  il 
roles  of  equity  of  almost  all  civilised  countries  are  substantially  Rules  in  reia- 
identical, being  founded  on  the  Civil  Law ;  and  it  is  scarcely  possible  K^Mepr«»ubie 
that  a  case  can  arise  in  which  a  court  of  competent  jurisdiction  6y  trustees 

'^  •*  and  executors. 

would  be  controlled  by  foreign  law  in  the  enforcement  of  respon- 
sibility as  for  a  due  administration.  Nevertheless,  in  such  cases 
the  Court  of  Session  is  so  far  guided  by  considerations  of  expe- 
diency or  competency,  that  it  will  not  allow  an  action  to  proceed 
agaiust  a  cautioner  in  Scotland  until  the  question  of  his  liability 
has  been  investigated  by  the  jurisdiction  to  which  the  cautioner 
gave  his  security.^  Trustees  of  heritable  estate  in  Scotland  are 
not  only  subject  to  the  jurisdiction  of  the  Court  of  Session  rcUdone 
rei  sitcB,  but  the  measure  of  their  responsibility  is  determinable  by 
that  court  according  to  the  law  of  the  situs,  and  without  reference 
to  that  of  the  domicile.^ 

81.  (3.)  On  the  subject  of  the  order  of  liability  of  estates  situ-  onierofiia- 
ated  in  different  countries  for  debts  and  legacies,  reference  is  made  ^JJ^^  tct- 
to  the  subsequent  chapter  on  this  subject,  where  the  cases  involving  sonal  estotes. 
international  relations  of  law  are  separately  considered.*     Kefer- 

ences  to  the  foreign  authorities  will  be  found  in  the  works  of  Burge 
and  Story.* 

SECTION  V. 

ELECTION. 

82.  In  the  application  of  the  principle  of  the  right  of  election  Election  regu- 
between  legal  and  testamentary  provisions,  the  principle,  by  what-  ^/^^oml'^iii 
ever  denomination  it  is  known,  is  strictly  confined  within  the  limits 

assigned  to  it  by  the  law  of  the  domicile.*  The  function  of  putting 
the  heir  to  his  election  is  evidently  one  of  those  paramount  and 
overruling  relations  of  law  by  which  the  conflicting  claims  of  suc- 
cessors of  different  orders  are  reconciled,  and  which  therefore  can 
only  pertain  to  that  law  which  takes  cognisance  of  the  succession 
as  a  whole.  To  suppose  that  any  other  court  than  that  of  the 
domicile  was  competent  to  decide  a  question  of  election,  were  to 
introduce  hopeless  confusion  into  the  international  relations  of 
succession.  In  one  of  the  first  cases  of  this  description  that  came 
before  the  Court  of  Session,  the  Lord  Ordinary  (Glenlee),  in  respect 
the  testator  was  domiciled  in  India,  directed  a  case  to  be  laid 

*  leith  V.  Hay,  17  Jan.  1811,  F.O.  ;      8  June  1838,  11  Sh.  688 ;  31  Jan.  1889, 
Anderton  v.  BoHhwiek,  30  June  1827,  5       ID.  489. 

SBl  879,  N.E.  816.  »  Chapter  LXX.,  infra. 

*  Bladset  V.  GUchrUt,  80  May  1882,  *  4  Burge,  Comm.  pp.  722   et   $eq.  ; 
10  Sh.  690  ;  and  see  Bain  v.   Slumd,      Story,  Confl.,  §§  489(a)-489(c). 

»  4  Burge,  788  ;  Story,  §  479  (a). 
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cHAFTEB  n.  before  English  counsel  for  their  opinions  on  the  question, — Whether 
the  heir-at-law  could  take  certain  subjects  at  Calcutta  and  Simla, 
and  at  the  same  time  claim  a  l^acy  bequeathed  by  the  ancestor's 
will  ?  And  the  report  bears  that  the  Court,  on  a  reclaiming  peti- 
tion, being  clearly  of  opinion  that  the  law  of  England  must  decide 
the  case, ''  refused  to  listen  to  any  argument  founded  on  the  law  of 
Scotland."  ^ 
Application  of  83.  Where  the  Court  of  Session,  in  distributing  the  moveable 
6  principle.    3U(»(5gg3iQji  q[  ^  testator  who  was  last  domiciled  in  Scotland,  is  called 

upon  to  consider  the  intention  manifested  by  the  testator  with 
respect  to  immoveable  estate  not  effectually  disposed  of,  it  will  be 
guided  by  the  rules  of  the  Scottish  law  of  approbate  and  reprobate, 
and  that  whether  the  immoveable  estate  is  situated  in  Scotland  or 
in  a  foreign  country.^  If  the  same  succession  should  fall  to  be  dis- 
tributed by  a  foreign  Court,  that  Court  would,  to  the  same  extent, 
necessarily  be  guided  by  the  rules  of  the  law  of  Scotland.  Where, 
again,  the  testator  dies  domiciled  in  England,  the  English  law  of 
election  is  applicable,  without  regard  to  the  situs  of  the  property, 
or  to  the  forum  of  distribution.^ 

84.  Thus,  in  the  case  of  Dundas  v.  Dundas,^  where  a  testator 
domiciled  in  Scotland  had  included  in  his  trust-settlement  an 
English  estate  of  considerable  value,  but  the  conveyance  was  in- 
effectual according  to  the  law  of  England  because  it  was  not 
authenticated  by  three  witnesses,  this  property  having  been  claimed 
by  W.  D.,  the  heir-at-law,  who  was  also  entitled  under  the  settle- 
ment to  a  share  of  the  Scottish  real  and  personal  estate,  the  Court 
of  Session  were  of  opinion  that  they  were  bound  to  deal  with  the 
English  property  under  the  Scottish  law  of  approbate  and  repro- 
bate, and  accordingly  found  "  that  if  W.  D.  shall  ultimately  take 
the  estate  situated  in  England  without  surrendering  the  same  for 
the  purposes  of  the  trust,  he  cannot  be  entitled  to  claim,  under  the 
trust-deed,  any  share  of  the  heritable  or  moveable  estates  in  Scot- 
land thereby  conveyed  to  the  trustees."*  In  moving  the  affirmance 
of  this  judgment,  Lord  Brougham  observed, — "  The  Court  of  Session 
have  done  nothing  more  to  affect  the  real  estate  within  the  liberties 
of  Berwick  than  the  Court  of  Chancery  would  do  in  the  case  I 
have  put  They  have  only  said, — You  come  to  us,  not  for  the  real 
estate,  not  to  decide  on  the  real  estate  in  England,  which  we  have 

^  WigMffuvnv,  DdisU's  Tra,,  1802,  M.  Sh.  690  ;  Wigktman*$  cftne,  supra,-  Troi- 

4479.     See  Martin  v.  Martin,  17  Jane  t€r  v.  Trotter,  8  W.  &  S.  407  ,-  Bobertttm 

1795,  SPat.  421.  v.  Robertson,  16  Feb.  1816,  F.C.;  Cdrnp^ 

^  Dtmdas  v.    Dundag,    infra ;   AleX'  bell  y,  Mwfiro,  15  Sh.  810. 

ander  ▼.  BewneU'a  Trt.,  1  July  1829,  7  *  iMmdas  v.  Dundas,  14  Jan.  1829,   7 

Sh.  817.  Sh.  241 ;  22  Deo.  1830,  4  W.  ft  S.  460. 

*  Murray  v.  Smith,  4  March  1828,  6  >  4  W.  ft  S.  462. 
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no  power  to  do ;  but  you  come  to  us  as  a  legatee — ^you  want  to    chaptp  n. 

enjoy  your  fourth  share  under  the  will  of  the  personal  funds,  and 

the  heritable  funds  in  Scotland  :  we  have  jurisdiction  over  them, 

and  we  put  you  to  your  election — either  take  the  whole  according 

to  the  principles  of  the  Scottish  law,  or  reject  the  whole ;  take  the 

legacy  cum  (merCy  or  reject  both  the  burden  and  the  legacy."^ 

85.  The  right  of  the  Courts  of  England  and  Scotland  so  to  deal  To  what  extent 
with  the  personal  claims  of  heirs  of  real  estate  situated  in  the  other  jurisdlctfon 
country  is  mutually  acknowledged.    For  example,  in  the  case  of  §J^L?^^j,^'.*^ 
Lamb  v.  Montgomerie,^  where  certain  heritable  estate  in  Scotland  table  esute. 
had  been  treated  as  personalty  in  an  English  will,  the  Court  of 
Chancery,  dealing  with  the  Scottish  property  under  the  English  law 

of  election  in  a  suit  instituted  for  the  administration  of  the  trust, 
obliged  the  heir-at-law  to  recognise  the  conveyance  as  a  condition 
of  his  claiming  a  share  in  the  personal  succession.  The  Court  of 
Session  had  in  the  meantime  appointed  a  judicial  factor  on  the 
heritable  estate ;  and  thereafter  a  petition  having  been  presented  by 
the  executors,  praying  that  the  judicial  factor  might  be  authorised 
to  dispone  the  said  heritable  property  to  them  in  trust,  for  the  uses, 
ends,  and  purposes  specified  in  the  said  will,  Lord  Kinloch  remitted 
to  English  counsel  for  their  opinion, — Whether  the  proceedings  in 
England  were  competent  and  regular,  and  imported  a  final  and  ir- 
revocable election  on  the  part  of  the  heir  (a  minor)  of  the  provi- 
sions under  the  will ;  and  whether,  in  respect  of  such  election,  he 
was  obliged  to  make  over  the  heritable  property  to  the  executors  ? 
Having  obtained  an  affirmative  answer,  the  Lord  Ordinary  autho- 
rised and  empowered  the  judicial  factor  to  execute  a  conveyance  in 
favour  of  the  executors  as  desired. 

86.  In  an  earlier  case,  relating  to  a  will  executed  in  India^  and  English  law  of 
which  indicated  an  intention  (not  efifectually  expressed)  to  convey  f^^^  Se^r- 
heritable  estate  in  Scotland,  the  Court  of  Session  sent  a  case  to  ™i^«  "k^*^ 
English  counsel  for  their  opinion  upon  the  constniction  of  the  will,  disposing  of 
in  which,  inter  alia,  the  following  question  was  put : — If  the  wiU  be  ^ute, 

not  sufficient  to  pass  real  property,  does  it  so  express  the  testator's 
intention  that  it  would  put  the  heir  to  his  election  in  any  com- 
petent Court  in  England,  whether  of  law  or  equity,  if  he  had 
claimed  the  English  real  property  as  well  as  his  share  of  the 
personal  estate  under  the  will  ?  On  obtaining  an  opinion  that  the 
will  did  not  so  express  the  testator's  intention  as  that  it  would  put 
the  heir  to  his  election  in  a  court  of  equity  in  England,  the  Court 
found  the  heir  entitled  to  a  legacy  out  of  the  personal  estate, 
without  obliging  him  to  communicate  the  heritage.^ 

*  Dtrndoi  V.  Dundas,  4  W.  ^  S.  466.  traating  this    case  with    Wighiman    v. 

^  Lamb  ▼.  MorUgomerie,  20  July  1858,  Ddidet  M.  4479. 

20  D.  1828.      See  LinuUm  y.  Loudon,  *  TroUer  t.  TroUer,  6  Dec.  1826,  5  Sh. 

1811,  Hmne^  23,  and  relatiTe  note^  eon-  78 ;  10  June  1829,  8  W.  &  S.  407  ;  and 
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CHAmR  11. 

Heir  not  pot 
to  an  election 
where  a  be- 
quest is  null. 


87.  The  supereminent  authority  of  the  Court  of  the  domicile  to 
determine  the  conditions  and  validity  of  elective  claims  is  further 
illustrated  by  the  case  of  Heunt's  Trustees}    The  testator,  who 
was  survived  by  a  widow  and  one  child,  by  his  will  directed  his 
trustees  to  pay  certain  legacies,  and  in  the  event,  which  happened, 
of  his  child  dying  without  issue,  he  bequeathed  the  residue  of  his 
estate,  inclusive  of  real  estate  in  England,  to  charitable  institutions 
named  by  him,  to  be  divided  according  to  the  discretion  of  his 
trustees.     In  consequence  of  the  law  of  Mortmain,  it  was  found 
by  a  judge  of  the  High  Court  of  Justice,  under  a  remit  from  the 
Court  of  Session,  that  the  cliaritable  bequests  were  null,  in  so  far 
as  directed  to  be  paid  out  of  the  proceeds  of  the  freehold  and 
leasehold  estates,  and  that,  even  in  the  event  of  the  right  of  the 
heir  or  personal  representatives  being  waived,  the  said  freehold 
and  leasehold  estates  would  not,  according  to  the  law  of  England, 
fall  to  be  distributed  in  the  tenns  of  the  settlement,  but  would  be 
treated  as  undisposed  of.     It  was  held  by  the  Court  of  Session, 
being  the  Court  of  the  testator's  domicile — (1)  that  the  heir  was 
not  put  to  an  election  between  the  legacies  bequeathed  to  him 
and  the  right  of  inheritance  in  England ;  and  (2)  that  the  question 
whether  the  real  estate  in  England  was  chargeable  with  a  pro- 
portion of  the  testator's  debts,  legacies,  and  charitable  bequests, 
was  a  question  for  the  Court  of  the  domicile,  and  this  question 
was  reserved  for  future  consideration.     It  was  observed,  "  The 
question  whether  the  heir  is  put  to  his  election  is  a  question 
involving  the  construction  and  effect  of  the  will  as  an  expression 
of  the  mind  of  the  testator,  and  is  therefore  a  question  for  the 
Court  of  construction, — the  Court  which  has  jurisdiction  over  the 
will  in  its  entirety.     This  is  a  point  which  has  perhaps  only  a 
theoretical  interest,  because,  undoubtedly,  the  Courts  of  England 
and  Scotland  have  professed  to  treat  such  questions  on  common 
principles ;  and  in  the  Court  of  last  resort,  the  decisions  of  the 
English  and  Scottish  Courts  in  questions  of  election  have  been 
cited  indifferently  in  illustration  of  the  principles  which  regulate 
this  chapter  of  the  law."  ^ 


SECTION  VI. 
Eevenue  Laws. 

Distinction  as         88.  With  respect  to  the  law  which  ought  to  regulate  the  pay- 
inventory  duty  ment  of  duties  to  Government  on  testaments  and  successions,  the 


and  legacy 
duty. 


see  Robertson  y.  Robertson,  16  Feb.  1816,  ^  ffemt*$  Trs,  v.  Latoson^  1891,  IS  R. 

F.C.  ;  Murray  v.  Smith,  4  March  1828,  798. 

6  Sh.  690  ;  Ca/nvpbdl  v.  JTtmro,  28  Dec,  '  18  B,  803, 

1836,  15  Sb.  310. 
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Legislature  of  Great  Britain  imposes  duties  on  probate  or  adminis-  ohaptieil 
tration  (in  which  category  inventory  duty  is  included),  and  duties 
on  legacies  or  shares  of  succession.  The  former  are  payable  accord- 
ing to  the  lex  loci  of  the  assets  at  the  death  of  the  testator  or 
intestate.  The  latter  are  payable  according  to  the  law  of  the 
domicile,  and  into  the  exchequer  of  the  country  where  the  deceased 
person  was  domiciled,  wherever  the  legatees  or  successors  reside. 
This  point,  so  far  as  relating  to  legacy  duty,  is  ruled  by  the  decision 
of  the  House  of  Lords  in  the  case  of  Thomson  v.  Tlie  Advocate^ 
Gttttral} 


I.  After  some  conflicting  decisions,  it  is  now  finally  settled  incidenoe  of 
by  a  Judgment  of  the  Court  of  Appeal  in  Chancery  that  succession  ^utiS.  ^ 
duty,  under  the  Act  of  the  present  reign,  is  not  payable  on  legacies 
of  money  or  personal  estate  given  by  the  will  of  a  person  domiciled 
in  a  foreign  country.^  Such  duty  is  payable  on  all  real  estate 
within  the  kingdom,  without  respect  to  the  domicile  of  the  de- 
ceased proprietor.* 

SECTION  VIL 
Jurisdiction  and  Fortjm  Conveniens. 


90.  First  in  order  and  in  importance  is  the  jurisdiction  to  be  Paramaunt 
exercised  in  relation  to  the  subject  of  a  succession  or  a  trust  in  an  ^^?forum  V 
action  directed  against  executors  or  trustees.     Having  regard  to  ^^^*^ 
the  current  of  authority  on   such  questions,  and  also  keeping 
in  view  the  distinction  which  it  is  sometimes  necessary  to  take 
between  international  law  in  general  and  the  forms  and  conditions 
of  its  local  application,  it  must  be  admitted  that  the  grounds  of 
jurisdiction  in  the  matter  of  the  execution  of  a  trust  cannot  be 
reduced  to  a  single  category  or  head.    The  principle  of  private 
international  law,  according  to  which  jurisdiction  is  most  usually 
exercised  by  the  Court  of  Session  in  actions  directed  against  a 
body  of  trustees,  was  expressed  by  the  writer  in  terms  which  were 
approved  by  the  Court  in  subsequent  cases :  *  "  Where  a  trust  is 
constituted  in  Scotland,  and  is  to  be  executed  in  Scotland,  the 

^  Thornxm  ▼.  The  Adv.-Oen.  18  Feb. 
1845, 4  BeU  1,  reversing  8  D.  1809  ;  and 
•ee  the  lepamte  Reports  of  Exchequer 
GaseB  in  Scotland ;  also  Comrs.  of  Inland 
Senenue  r.  Gordon's  Exrt,  2  Feb.  1850, 
12  D.  667;  Adv.-Oen.  v.  LamorUy  29 
May  1857,  19  D.  779.  The  older 
aatfaorities  are  diseoned  in  Jartnan  on 
Wins,  5th  ed.,  pp.  2,  8,  note. 

'  Wallace  v.  Att.'Qen. ;  Jevea  v.  Shad- 
^^,  1  Law  Rep.  Gh«  Ap.  1.  In  LitOe- 
VOL.  L 


dale's  Trs,  v.  Lord  Advocate,  1882, 10  R. 
224,  it  was  held  by  the  Lord  Ordinary 
that  suQcession  duty  was  payable  in  re- 
spect of  the  children's  interest  in  bonds 
of  provision  secured  over  a  Scottish  trust- 
estate,  the  beneficiaries  being  admittedly 
domiciled  in  the  United  States  of  America. 

»  lind. 

*  See£oberta^*8  Tr.  v,  Niekolwn,  1888, 
16  R.  920  ;  Ashburton  v.  Bac(mhe,  1892, 
20  R.  196. 
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cPAPCTBiL  Supreme  Court  of  this  division  of  the  United  Kingdom  has  juris- 
diction over  the  whole  subject-matter  of  the  trust,  including  in 
that  expression  not  only  the  interpretation  of  the  trust,  but  the 
duty  of  making  provision  for  its  continuance,  and  the  power  in 
cases  of  n^ligent  administration  of  calling  the  trustees  to  account. 
.  •  •  The  obligation  of  trustees  to  account  for  their  administration 
is  one  and  indivisible,  and  is  in  general  to  be  enforced  by  an  appeal 
to  the  courts  of  the  country  in  which  that  obligation  is  to  be 
fulfilled,  and  where  the  trust  is  to  be  executed."  ^  Whether  the 
right  of  action  against  trustees  be  regarded  as  the  enforcement  of 
the  contract  implied  in  the  acceptance  of  a  trust,  or  whether  it  be 
referred  to  the  real  right  which  the  beneficiary  has  in  the  estate 
held  in  trust  for  him,  in  either  view  it  is  consistent  with  the  known 
principles  of  jurisdiction  that  the  body  of  trustees  should  be 
answerable  to  the  Courts  of  the  country  where  the  trust  is  made 
and  is  to  be  executed  ;  and,  as  observed  in  the  case  cited,  it  would 
be  mischievous  in  the  extreme  if  it  were  held  to  be  necessary,  in 
order  to  vindicate  a  trust  right,  that  separate  action  should  be  taken 
against  the  different  members  of  the  trust  in  the  different  British 
or  foreign  territories  in  which  the  trustees  might  be  resident  for  the 
time.  In  this  question,  the  jurisdiction  is  independent  of  the 
purposes  or  legal  character  of  the  trust ;  and  the  forum  of  the 
trust  may  always  be  appealed  to  for  the  purpose  of  executing  or 
compelling  the  execution  of  the  trust,  whether  the  objects  be  the 
wife  and  children  of  the  truster,  as  in  the  case  of  Kmnedt/,  or 
his  creditors,  or  the  truster  himself,  as  in  the  cases  of  RobertsoTCs 
Trustee  and  Ashburton,  cited  above.  The  case  of  an  executor  who 
has  taken  out  confirmation  in  Scotland  is  no  exception  to,  but  a 
typical  case  illustrative  of  the  rule ;  and,  following  the  cases  cited. 
Lord  Kyllachy  sustained  the  jurisdiction  in  an  action  of  accounting 
against  the  two  testamentary  trustees  of  a  defunct  who  had  con- 
firmed to  the  estate  in  Scotland,  one  of  these  trustees  being 
resident  in  Ireland,  and  the  other  in  the  United  States  of  America.^ 
But  here  a  distinction  must  be  taken  between  confirmation,  probate, 
or  aditio  hcereditaiis  in  the  Court  of  the  domicile  of  the  testator, 
and  such  auxiliary  confirmation,  or  the  like,  as  is  necessary  for 
obtaining  possession  of  assets  in  the  territory  where  these  are 
situated.  In  the  case  of  a  confirmation  of  limited  estate,  and 
obtained  for  a  limited  purpose,  it  can  hardly  be  doubted  that  the 
defence  ot  forum  non  conveniens,  if  stated,  would  be  sustained  by 
our  Courts,  assuming  that  the  facts  of  the  case  were  consistent  with 
such  a  defence.  If,  on  the  contrary,  it  appeared  that  Scotland  was 
the  principal  domicile  of  the  deceased,  and  the  seat  of  his  fortune 

1  Kennedy  v.  Kennedy,  1884, 12  R.  276.  <  M*Qennu  y.  Rooney,  1891,  IS  R.  817. 
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and  afiaiis,  it  would  apparently  be  no  defence  to  an  action  against 
his  executors,  that  the  Courts  of  another  part  of  the  empire  had 
undertaken  the  judicial  administration  of  the  trust,  and  that  the 
confirmation  in  Scotland  only  attached  or  vested  in  the  executors 
a  small  part  of  the  personal  estate.^ 

91.  It  has  generally  been  assumed  that  in  the  case  of  a  testa-  Jarisdiction  of 
mentary  trust  the  Court  of  the  domicile,  as  such,  has  jurisdic-  the  domicile 
tion  to  administer  the  trust,  or,  as  it  may  otherwise  be  expressed,  considered, 
to  compel  the  due  administration  of  the  trust  in  an  action  or  suit 
directed  against  the  trustees.    It  is,  of  course,  very  convenient 
that  a  court  which  has  exclusive  cognisance  of  the  law  governing 
the  succession  and  the  interpretation  of  the  testamentary  instru- 
ments should  have  the  power  of  giving  effect  to  its  decisions  on 
such  questions  on  the  demand  of  the  parties  interested ;  and  where 
the  domicile  of  the  testator  and  the  locus  of  the  constitution  of  the 
trust  are  identical,  as  they  usually  are,  no  difficulty  will  arise. 
But  a  testator  nday  have  changed  his  domicile  after  the  execution 
of  his  wiU,  and  in  such  a  case  it  appears  to  the  writer  that  it  would 
be  open  to  the  persons  interested  to  take  action  against  the  trus- 
tees, whether  for  the  purpose  of  obtaining  an  authoritative  interpre- 
tation of  the  will,  or  for  the  purpose  of  enforcing  the  trust  in  the 
Court  of  the  domicile,  the  confirmation  or  probate  necessarily  taken 
iu  the  domicile  being  a  sufficient  ground  of  jurisdiction  against  the 
trustees  who  confirm,  and  warranting,  in  respect  of  their  interest  in 
the  matter  of  the  suit,  the  citation  of  the  other  trustees.     In  his 
comprehensive  discussion  of  the  law  of  jurisdiction  over  trusts  in  a 
case  which  will  be  immediately  considered,^  Lord  Selbome  touches 
on  this  point;   but  it  is  not  quite  clear  to  which  side  of  the 
question  his  high  authority  inclined.    We  shall  quote  two  passages 
in  which  a  distinction  is  inferentially  drawn  between  principle  and 
practice  in  such  cases.     "  It  has  never  been  held  that  the  forum  in 
which  such  rights  (z.e.,  rights  of  succession)  may  be  vindicated 
depends  on  the  domicile   (as  distinguished    from  the  place  of 
residence  for  the  time  being,  which  is  sometimes  inaccurately  so 
denominated)  either  of  the  plaintiff  or  the  defendant  in  any  action 
or  suit ;  and  if  the  domicile  of  the  living  man,  whose  rights  and 
liabilities  are  in  question,  is  for  that  purpose  immaterial,  I  am 
unable  to  understand  how  the  place  in  which  those  rights  are  to  be 
protected,  or  those  liabilities  enforced,  can  necessarily  depend  upon 
the  domicile  of  the  deceased.     Lord  Westbury  did,  indeed,  in  the 
English  case  of  Enohin  v.  Wylie^  express  an  opinion  (unsupported, 
80  far  as  I  can  see,  by  any  other  authority,  and  inconsistent,  as  I 

*  BrnwA  V.    SHriing-MaTwdVB   Egcn,,  «  13  R.  (H.L.)  5  {Orr-Bwing  case). 

IMS,  10  R.  1285,  »  10  H.L.  Ca.,  at  p.  18. 
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cB^rrwRTL  read  them,  with  the  general  tenor  both  of  the  £nglish  and  of  the 
Scottish,  and  even  of  the  American  authorities)  to  this  effect,  that 
'  the  Court  of  the  domicile  is  the  /arum  concursm  to  which  the 
legatees  imder  the  will  of  a  testator,  or  the  parties  entitled  to  the 
distribution  of  the  assets  of  an  intestate,  are  required  to  resort/  *' 
Lord  Selbome  then  points  out  that  this  opinion  was  not  concurred 
in  by  the  other  judges  who  took  part  in  the  decision.  But  Lord 
Sell)ome  apparently  does  not  mean,  in  the  passage  cited,  to  affirm 
anything  more  than  that  the  domicile  is  not  a  necessary  and  unique 
ground  of  jurisdiction  with  respect  to  wills  and  succession,  and  this 
is  made  clear  by  a  subsequent  passage,  where,  in  criticising  the 
opinion  of  Lord  Mure  in  the  case  appealed  from,  he  uses  this 
language :  "  I  can  hardly  suppose  Lord  Mure  to  have  understood 
either  Lord  Granworth  or  Lord  Cottenham  as  meaning  to  exclude 
(contraiy  to  the  general  current  of  English  authorities)  the  power 
of  the  Courts  of  the  domicile,  at  all  events,  to  make  a  general 
decree  for  the  administration  (in  the  third  sense  above  explained) 
of  the  whole  estate  of  any  testator  or  intestate  who  might  have 
died  leaving  assets  in  several  states  or  countries,  in  respect  of  which 
several  grants  of  probate  or  administration  (whether  principal  or 
ancillary)  might  have  been  obtained,  working  out  such  a  decree 
in  the  best  way  practicable  as  to  assets  not  within  the  local 
jurisdiction."  ^ 
Jurifldiction  in  92.  So  much  for  the  more  general  grounds  of  jurisdiction  in 
StiOTsagSirt  relation  to  successions,  trusts,  and  their  administrators.  As  regards 
*r*"«*«<»-  other  grounds  or  sources  of  jurisdiction,  it  is  probably  correct  to 

say  that  the  mere  circumstance  that  a  fiduciary  or  beneficiary 
interest  is  asserted  by  a  pursuer  or  defender  does  not  displace  the 
ordinary  methods  of  determining  jurisdiction,  and  that  accordingly 
a  pursuer  may  maintain  his  right  to  bring  his  case  before  the 
Courts  of  Scotland  on  any  of  the  special  grounds  on  which  juris- 
diction might  be  maintained  if  no  fiduciary  relation  had  subsisted 
between  the  defender  and  himself.  But  this  theoretical  extension 
of  the  sphere  of  action  of  the  Courts  in  trust  cases  is  largely 
modified  through  the  operation  of  the  principle  known  as  forum 
conveniens;  and  it  is  the  less  necessary  to  dwell  on  the  cases 
illustrative  of  real  and  personal  jurisdiction,  because,  in  Scotland 
at  least,  these  more  limited  grounds  of  judicial  intervention  are  for 
the  most  part  in  abeyance,  and  are  only  liable  to  be  called  into 
action  in  cases  of  emergency,  or  ^here  justice  cannot  readily  be 
gbtained  in  the  forwtn  concursiLS  to  which  all  the  parties  concerned 
are  under  obligation  to  submit  their  claims. 
Jurisdiction  in       93.  Briefly  stated,  the  special  jurisdiction  may  be  either  in  rem 

1  Orr-Ewng  cue,  July  24,  1885,  18  B.  (H.L.),  at  p.  7  ;  affg.  11  R.  600,  682. 
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or  in  personam.  If  the  subject  of  the  succession  be  heritable  ohaptkb  n. 
estate  in  Scotland,  that  will*  of  itself  give  the  Courts  of  Scotland 
jurisdiction  in  rem ;  ^  and  with  respect  to  moveable  estate  it  would 
seem  that  the  confirmation  of  executors  in  Scotland  to  estate 
situated  there  is  a  sufficient  foundation  for  the  exercise  of  juris- 
diction in  rem  against  executors,  although  not  at  the  time  within 
the  territory  of  the  judge.^  But  the  mere  appointment  of  an 
executor-dative  by  the  Commissary  or  Sheriflf,  not  followed  by  con- 
firmation, will  not  have  the  effect  of  subjecting  the  executor  to  the 
jurisdiction  of  the  Court  of  Session  in  the  matter  of  the  succession.' 

94  The  Court  of  Session  has  jurisdiction  in  personam  for  the  Jurisdiction- 
enforcement  of  the  administration  of  the  estates  of  persons  deceased  penonai  pro- 
where  the  trustee  is  within  the  territory,  and  an  action  is  brought  p*'^- 
against  him  at  the  instance  of  some  party  having  an  interest^ 
The  Court  has  also  the  power  of  enforcing  the  administration  of  —in  relation 
trusts  and  obligations  relating  to  foreign  lands,  where  the  trustee,  unds. 
by  residence  or  otherwise,  is  subject  to  its  personal  jurisdiction.^ 
The  jurisdiction  of  the  Court  of  Session  over  the  person  of  a  trustee,  Joriadictionby 
executor,  or  i-esiduary  legatee^  resident  in  Scotland,  is  analogous,  d^l^^^tib!^ 
in  its  origin  and  in  its  effects,  to  that  which  is  exercised  over  any  *^®  territory, 
ordinary  debtor.^    But  a  foreigner  cited  in  an  action  of  transference 
as  the  representative  of  a  deceased  defender  is  not,  on  that  ground, 
necessarily  subject  to  the  jurisdiction.^ 

96.  The  jurisdiction  of  the  Court  in  personam  may  be  put  in  limitflofthe 
motion  either  in  relation  to   the  distribution   of  the  succession,  {2"^^^^^^  °^ 
whether  as  intestate  or  in  terms  of  a  will  or  testamentary  settle-  »gaiMt  the 

person  of  the 

ment,^  or  for  the  purpose  of  enforcing  the  performance  of  the  duties  executor. 


^  See  CharUi  ▼.  CharUi*  Trt.,  1868,  6 
M.  744,  per  Lord  Pr.  Inglis  ;  Martin  v. 
^ford  McUr's  Exn.,  1879,  7  R.  329. 

*  Perguion  v.  DougUu,  Berorif  and  Co. , 
3  Pat.  503,  510  ;  M*Morint  v.  Cowie,  16 
Jan.  1845,  7  D.  270  ;  Mags,  of  Wick  v. 
Forbes,  11  Dec.  1849,  12  D.  299. 

'  Robson  V.  Walsham,  5  Nov.  1867,  6 
M.  4. 

^  "  I  have  no  doubt  as  to  the  com- 
petoLcy  of  the  Court  of  Session  in  a  case 
where  either  the  persons  of  executors,  or 
effects  of  the  deceased,  are  within  their 
juriadiction.  No  matter  where  the  will 
was  made  or  proved,  the  Court  has  full 
juzisdiction,  and  could  carry  their  judg- 
ment into  effect.  And  this  might  even 
be  where  a  wiU  has  reference  to  the  law 
of  Ei^knd," — ^per  Lord  Loughborough  in 
Ferguson  v.  Jhfts^,  3  Pat.  at  p.  510. 
See  the  abstract  of  the  earlier  cases  given 


by  E.  of  Selbome  and  Lord  Watson  in 
the  Orr-Ewing  case,  18  R  (H.L.)  1. 
Also  Robertson  v.  LanddL,  2  Dec  1843, 
6  D.  170  ;  Cruiekshaftk  y.  Cruiekshank^s 
Trs.,  24  Feb.  1848,  5  D.  738,  and  cases 
infra. 

'  OruicksJumk  v.  Cruickshanl^s  Trs,, 
supra  ;  Ferguson  v.  Marjoribankst  1  April 
1858,  15  D.  687  ;  Thoms(m*s  Trs,  v. 
Alexander,  18  Dec.  1851,  14  D.  217; 
Macali8ter*s  Evrs.  v.  Ma/oalitter*s  2Vi., 
18  Dec.  1834, 18  Sh.  171. 

^  Boe  V.  Andersany  11  Nov.  1857,  20 
D.  11 ;  Ferrie  v.  Woodward,  30  June 
1831,  9  Sh.  854.  See  Robertson  v.  Mac- 
vean,  18  Feb.  1817,  F.C.  note. 

7  M'Laddan  v.  Rob,  14  May  1831,  9 
Sh.  588. 

*  In  aotioDs  for  the  distribution  of 
personal  estate  within  the  territory  of  the 
Court,  the  process  of  multiplepoinding 
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oHAPTiBn.    of  the  trustee  or  executor  in  an  action  of  accounting,  or  of 
damages  for  breach  of  trust.^    But  this  is  stated  subject  to  the 
limitation  that  the  Court  will  not  in  general  allow  an  action  to 
proceed  against  trustees  or  executors  in  respect  of  the  presence  of 
one  of  their  number  within  the  territory,  where  the  other  executors 
decline  to  appear,  and  it  is  shown  that  they  are  amenable  as  a  body 
to  the  Courts  of  a  foreign  country  from  which  their  authority 
is  derived.* 
Paramouiitau.        96.  Accordingly,  in  the  case  of  Preston  v.  Preston's  Trustees^ 
fonm^of  a^*   where  one  of  the  beneficiaries  under  a  Scottish  settlement  had 
ministzation.    taken  out  administration  in  England,  and  was  afterwards  sued  in 
the  Court  of  Session  by  the  trustees  of  the  settlement,  who  deman- 
ded that  the  English  estate  should  be  transferred  to  them,  to  be 
applied  in  fulfilment  of  the  purposes  of  the  settlement,  the  House 
of  Lords  directed  that  the  action  should  be  dismissed. 
Jurisdictioii  of        97.  The  casc  of  Young  v.  Bamage  ^  raised  for  consideration  the 
adminSteition  question  whether  foreign  executors  could  be  rendered  amenable  to 
not  privative,    the  jurisdiction  of  the  Courts  of  Scotland  by  the  use  of  arrestment 
furisdictionis  fundandce  causa.     But  the  decision  of  the  case  pro- 
ceeded, not  on  the  principle  oi  forum  competenSy  but  on  the  question 
of  administrative  title.     In  this  case  a  remit  was  made,  and  an 
opinion  of  counsel  obtained  as  to  the  duties  of  executors  under  the 
law  of  Guernsey.      On  it  being  ascertained  that  by  the  law  of  that 
island  (which  on  this  point  is  in  accordance  with  the  principles  of 
our  jurisprudence)  the  executor  was  not  bound  to  distribute  the 
estate  until  a  reasonable  time  for  ingathering  and  realising  the 
assets  had  elapsed,  judgment  was  pronounced,  not  dismissing  the 
action  on  the  ground  of  defect  of  jurisdiction,  but  preferring  the 
executors  to   the  arrested  fund  on   the  ground  that  they  were 
entitled  to  proceed  with  the  realisation  of  the  estate  without  inter- 
ruption.    In  cases,  some  of  them  prior  and  some  subsequent  to 
this,  arrestment  has  been  sustained  as  a  ground  of  jurisdiction  in 
actions  against  executors.^ 


Bupenedes  the  neceesity  of  arrestment 
jwriidictionU  fundandcB  causa  with  refer- 
enoe  to  foreign  defenders  ;  Miller  v.  2/re, 
23  June  1888,  16  Sh.  1204. 

^  See  the  cases  cited  infra,  §§  96,  97. 

»  QiUon  and  Co,  v.  Dunlop,  27  Feb. 
1864,  2  Macph.  776.  See  as  to  forum 
conveniens^  ii^fra,  §  98. 

»  Preston  v.  PregUm's  2V«.,  29  Mar. 
1841,  2  Rob.  88.  The  rule  was  thus 
stated  by  Lord  Ck>ttenham  :~'*  The  domi- 
oile  of  a  deceased  party  regulates  the 
right  of  Buooession  to  his  moveable  pro- 


perty, but  the  administration  must  be  in 
the  country  in  which  possession  of  his 
property  is  taken  under  lawful  authority ; " 
and  see  Enohin  v.  Wylie,  10  H.L.  Ca.  1, 
31  L.  J.  Ch.  402. 

*  Youmg  V.  Bamage,  16  Feb.  1888,  16 
Sh.  572. 

»  M'Morine  v.  Coicie,  16  Jan.  1846,  7 
D.  270  ;  CampbeU  v.  Jiucker,  2  Mar.  1S09, 
Hume,  258  ;  Rigby  v.  FUteher,  18  Jan. 
1888,  11  Sh.  256  ;  Jtanken  y.  Stewart^  29 
Feb.  1840,  2  D.  717 ;  Innerarity  y.  GU- 
more,  7  Mar.  1840,  2  D.  818. 
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96.  The  cases  on  forum  rum  conveniens  are  not  easily  classed,   ohaftib  n. 


because  they  are  for  the  most  part  cases  of  the  exercise  of  judicial  piea  of /arum 
discretion  in  which  an  action,  otherwise  competent,  has  been  dis-  JJ^^^and 
missed,  or  proceedings  therein  stayed,  on  the  ground  that  the  declinature  of 
action  was  premature,^  or  that  a  case  was  depending  in  the  forom 
of  administration,  which  was  accordingly  deferred  to  as  the  more 
convenient  forum  for  adjudicating  upon  the  rights  of  the  claim- 
ants.'   Such  cases  are  by  no  means  inconsistent  with  the  subsist- 
ence of  the  theoretical  principle  that  the  Court  has  a  universal 
equitable  jurisdiction  in  personam  as  well  as  in  rem — that  is,  wher- 
ever the  administrator  or  the  estate  administered  to  is  brought 
within  the  sphere  of  its  action  upon  any  of  the  received  grounds 
of  jurisdiction.^    The  manner  in  which  the  doctrine  of  forum  con* 
veniens  is  understood  and  acted  on  in  the  Court  of  Session  was 
explained  by  Lord  Watson  in  a  part  of  his  opinion  in  the  Orr- 
Ewing  case,  in  which  the  Lord  Chancellor  expressed  his  concur- 
rence,^ of  which  it  may  be  convenient  to  quote  the  more  important 
passagea^     »  j  ^^^  ^^^^  aware  of  any  authority  in  the  law  of  Scot- 
land for  entertaining  an  action  in  the  Court  of  Session  against 
foreign  trustees  who  can  be  called  to  account,  and  who  are  willing 
to  account  in  the  proper  forum,  though  action  has  been  sustained  in 
cases  where  they  were  neither  liable  nor  willing  to  answer  in  that 
forum.     There  is  another  and  intermediate  class  of  cases  in  which 
it  is  doubtful  whether  the  Courts  of  the/on^m  conveniens  may  have 
it  within  their  power  to  give  the  pursuer  a  full  remedy,  or  to 
enforce  their  orders  against  the  persons  of  the  trustees  and  the 
trust-estate.     In  such  cases  the  Court  of  Session  will  not  dismiss 
the  suit,  but  will  sist  procedure,  not  with   the  view  of  super- 
seding, but  of  aiding  the  action  and  supplementing  the  powers 
of  the  foreign  court,  in  order  that  full  justice  may  be   done." 
**The  Courts  of  Scotland,  in  declining  jurisdiction  over  foreign 
trustees,  do  not  rely  upon  the  circumstance  of  there  being  no 
pending  litigation  in  the  proper  forum.    Although  there  be  no 
lis  alibi  pendens,  it  is  sufficient  to  oust  their  jurisdiction  on  the 


^  Ouurron  Co,  ▼.  StairUon,  27  Jan.  1857, 
19  D.  818;  Proton* $  caae  and  Towig*8 
case,  supra. 

*  WUTtut  V.  WUmot,  6  Mar.  1841,  8 
D.  815  ;  TuUoch  v.  WUliams,  6  Mar. 
184S,  8  D.  657 ;  Hawkint  v.  Wedderbum, 
9  Mar.  1842,  4  D.  924  ;  Fordyee  v. 
Bridges,  2  June  1842, 4  D.  1334  ;  bat  see 
M'Masier  v.  Dickson,  17  June  1834, 12 
Sh.  731. 

'  See  ako  M^Tamsk  v.  Xady  SaUaim, 
8  Feb.  1821,  F.C.  ;  BlaokeU  v.  GUchriH, 


29  May  1832,  10  Sh.  590  ;  Peters  ▼. 
Martin,  21  June  1825,  4  Sh.  107  ;  Mururo 
V.  Orahame,  4  July  1839,  1  D.  1161  ; 
Cruiekthemk  ▼.  OruitkshanJ^i  Trs,,  24 
Feb.  1843,  5  D.  733 ;  affd.  on  another 
point,  4  BeU,  179 ;  Mags,  of  Wiek  v. 
Forbes,  11  Dec.  1849, 12  D.  299  ;  Kirk- 
patriek  v,  Irvine,  23  June  1838,  16  Sh. 
1200 ;  Forbes  v.  Forbes,  14  Feb.  1852, 
14  D.  498. 

«  Orr-Etoing  case,  18  R.  (ILL.)  9. 

^  13  B.  (H.L.)  at  pp.  27  and  29. 
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OHAFTBR  n.  plea  of  forum  non  conveniens,  either  that  the  pursuer  can  obtain 
his  remedy  by  a  suit  in  the  proper  forum,  or  that  the  trustee, 
called  as  a  defender,  expresses  his  willingness  to  institute,  and  does 
institute,  proceedings  in  that  forum,  by  means  of  which  the  pur- 
suer can  have  the  redress  which  he  claims.  There  were  no  pro- 
ceedings depending  in  the  proper  forum  when  action  was  raised 
before  the  Court  of  Session  in  Campbell  v.  Ribcker}  Macm/ister  v. 
Macmaster,  or  in  Moumuister  v.  Stewart,^  In  Peters  v.  Martin^  it 
was  alleged  by  the  defender  that  an  effectual  proceeding  at  his 
instance  was  depending  before  the  Court  of  Chancery ;  but,  after 
an  opportunity  was  allowed  to  him  of  substantiating  his  allegation, 
their  JLordships  of  the  Second  Division  were  satisfied  that  the 
statement  was  untrue,  and  they  permitted  the  action  to  proceed  on 
the  ground  that  the  defender  refused  to  submit  himself  to  the 
jurisdiction  of  the  English  Court  There  are  two  decisions  which 
have  been  cited  as  showing  that  the  Scottish  Courts  have  gone 
further  in  sustaining  their  jurisdiction  over  English  executors  than 
the  principles  which  I  have  stated  would  justify.  I  refer  to 
Morison  v.  Zer*  and  Scott  v.  Elliot,^  But  it  has  been  repeatedly 
explained  that  in  neither  of  these  cases  was  it  sought  to  call  an 
administrator  to  account  for  his  intromissions  with  the  trust  or 
executry  estate,  and  that  explanation  is,  in  my  opinion,  correct." 
Conoarrent  99.  Where  the  representatives  of  a  defunct  are  resident  in  a 

i5)urt8  oMiffe-  different  country  from  that  in  which  the  estate,  if  heritable,  is 
rentsutes.  situated,  or  in  which,  if  moveable,  it  falls  to  be  administered  in 
virtue  of  the  lex  domicilii,  jurisdiction  may  be  lawfully  exercised 
Whether  pre-  by  the  courts  of  either  country.  To  obviate  the  inconveniences 
may'be  useHo  ^^^^  must  result  from  a  divided  administration,  the  courts  of 
maintain  an     either  countrv  ®  are  understood  to  have  the  right  to  restrain  the 

exclueive  juns-  ° 

diction.  parties  from  taking  proceedings  in  the  other ;  and  the  principle 

which  has  guided  the  Court  of  Session  in  the  exercise  of  that  right 
has  been  to  give  effect  to  the  jurisdiction  of  that  court  in  which 
proceedings  were  first  instituted.  In  Yaicng  v.  Barclay,*^  an  action 
of  declarator  was  raised  in  the  Court  of  Session,  on  the  allegation 
that  the  deceased  had  died  domiciled  in  Upper  Canada,  and  had 
left  heritable  and  moveable  property,  "  situated  partly  in  Upper 
Canada  and  partly  elsewhere,  particularly  in  Scotland ; "  and, 
pending  that  action,  the  pursuers  took  proceedings  in  the  Courts 

>  1809,  Hume,  258.  St.    Leonards)    recalled    an    injunction 

*  1834,  12  S.  731.  against  proceedings  in  Scotland  as  being 

*  1825,  4  S.  108.  unnecessary. 

«  1790,  Mor.  4601.  ?  young  v.  Barday,  27  May  1846,  8 

'  1797,  Mor.  4846.  D.  774.     And  see  the  case  of  BPChMin 

*  See  Carron  Oo,  v.  Madarm,  24  L.  J.  ▼.  Venning,  8  Dec  1869,  22  D.  164. 
Ob.  620,  where  the  H.  of  L.  {diu.  Lord 
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of  Canada  for  the  recovery  of  the  property  situated  there.  A  chaptbr  n. 
note  of  suspension  was  presented  by  the  defenders,  praying  for 
interdict  against  the  pursuers  uplifting  or  receiving  the  Canadian 
property,  or  "moving  or  proceeding  further  in  an  action,  suit, 
or  proceeding  commenced  in  the  Probate  Court  at  Toronto." 
The  Court  unanimously  granted  the  interdict.  Again,  in  Dawson's 
Trustees  v.  Maclean,^  where  interdict  was  sought  by  the  raisers 
of  a  multiplepoinding  for  the  purpose  of  prohibiting  certain 
claimants  from  prosecuting  a  suit  in  Chancery  in  relation  to 
the  same  succession,  the  application  was  refused  mainly  on  the 
ground  of  the  priority  of  the  English  action,  coupled  with  the  fact 
that  the  respondents  were  resident  outwith  the  jurisdiction  of  the 
Court  of  Session.  Lord  President  M'Neill  *  observed :  "  If  it 
appears,  in  the  course  of  these  proceedings,  that,  to  do  justice  to 
the  parties — to  prevent  oppression  upon  the  parties — ^to  prevent 
embarrassment  from  the  course  of  the  proceedings,  it  is  necessary 
or  desirable  to  impose  a  restraint  upon  them  as  to  following  out 
other  proceedings  elsewhere,  which  might  either  defeat  or  em- 
barrass what  is  going  on  here,  I  think  that  the  parties,  being 
themselves  here  in  such  suits,  maintaining  their  interests  and 
persevering  in  these  suits,  are  subject  to  the  control  of  the  Court 
in  reference  to  proceedings  which  they  may  be  carrying  on  else- 
where, of  the  kind  that  I  have  alluded  to." 

100.  Where  the  jurisdiction  of  both  Courts  is  clear,  the  right  of  Effect  due  to 
proceeding  in  either  will  in  general  be  determined  by  the  priority  SUStution  of* 
in  the  institution  of  the  respective  actions.     Accordingly,  in  the  P«^«88- 
case  of  Mein  v.  Turner,  the  Court  declined  to  pronounce  in  favour 

of  the  right  of  a  trustee  in  a  sequestration,  in  respect  that  there 
was  already  an  undischarged  adjudication  in  bankruptcy  in  force 
against  the  bankrupt  in  England.'  If  it  is  clear  that  the  foreign 
Court  has  no  jurisdiction,  the  Court  of  Session  will,  irrespective  of 
any  question  of  priority,  restrain  the  parties  from  resorting  to  it. 
On  this  principle,  an  interdict  was  granted  by  the  First  Division  of 
the  Court  against  removing  the  title-deeds  of  a  Scottish  heritable 
estate,  which  the  trustees,  by  an  order  of  the  Master  of  the  Bolls, 
had  been  required  to  deposit  in  the  Eecord  Office  of  the  Court  of 
Chancery.* 

101.  The  necessary  and  sufficient  condition  of  effective  jurisdic-  Power  to 
tion  is  the  power  of  the  Court  to  enforce  its  orders ;  and  this  con-  the°uitimate"' 
sideration  is  decisive  in  favour  of  the  supereminent  jurisdiction  of  test  of  effective 

juiisdictioD. 
^  Damon's  Trt.   v.  Madewn,  4  Feb.  *  Mein  y.  Turner,  15  Feb.  1855, 17  D. 

1860,  22  D.  685.     And  see  Carron  Co.  v.  485.    See  Battray  y.  WhUe,  8  Mar.  1842, 

Stamton,  27  Jan.  1857, 19  D.  818 ;  BrUuk  4  D.  880. 

XiiMA  Co.  y.  Brmdalbant^i  Tr$.  24  Dec.  *  Madacklan  y.  MeUdam,  9  July  1857, 

1836, 15  Sh.  356.  19  D.  960. 

*  Locd  Oolootty.     22  O.  691. 
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QBATtER  II.  the  forum  of  the  trusty  becauBe  there  only  is  it  possible  to  secure 
and  detain  the  trust-estate  in  order  to  its  distribution  according  to 
law.  In  this  ultimate  test  was  found  the  solution  of  the  problem 
of  jurisdiction  which  was  raised  in  the  famous  case  of  the  Orr- 
Swing  succession.  The  Court  of  Session,  on  the  application  of  the 
testator's  family,  sequestrated  the  trust-estate,  putting  it  under  the 
management  of  a  judicial  factor,  for  the  declared  purpose  of  pre- 
venting the  execution  of  an  order  of  the  highest  legal  authority  in 
England,  which  would  have  had  the  effect  of  withdrawing  the 
funds  from  Scotland,  and  giving  to  the  assumed  jurisdiction  of  the 
English  Court  that  basis  of  fact  in  which  it  was  deficient.  Space 
will  not  permit  of  further  quotation  from  the  judgments  delivered 
in  that  case.  Let  it  suffice  to  say  that  the  House  of  Lords,  the 
same  authority  which  originally  confirmed  the  order  of  the  English 
Court,  held  that  the  action  of  the  late  Lord  President  and  his 
colleagues  in  sequestrating  the  estate  was  right,  while,  for  reasons 
which  merit  careful  study,  the  House  disaffirmed  the  declaratory 
findings,  and  modified  the  terms  of  the  interdict  which  the  Court 
of  Session  had  issued  in  order  to  make  the  sequestration  effective. 
The  jurisdiction  of  the  Court  of  Session  to  sequestrate  the  estate 
and  to  discharge  the  trustees  being  undoubted,  the  question  resolved 
into  one  of  the  exercise  of  its  discretion  under  conditions  which  are 
thus  summed  up  in  the  Lord  Chancellor's  opinion.  The  Scottish 
jurisdiction  had  been  invoked  by  the  pursuers,  who  constituted 
the  majority  in  number  and  interest  of  the  beneficiaries  under  the 
testator's  will.  The  trust  was  Scottish  in  form ;  the  testator  was 
a  domiciled  Scotsman;  if  any  questions  should  arise  under  the 
terms  of  the  trust,  Scottish  law  must  be  applied  to  their  solution  ; 
the  whole  trust-estate  was  de  facto  in  Scotland,  and  neither  the 
trustees  nor  the  pursuers  desired  it  to  be  removed  from  that 
country.^  These  considerations  were  opposed  only  by  the  theoretical 
right  of  the  EngUsh  Courts  affere  in  personam  whensoever  a 
trustee  should  be  found  within  their  territory,  a  right  which  never 
had  been  exercised,  and  could  not  be  exercised,  in  relation  to 
subjects  of  a  foreign  state  without  raising  a  diplomatic  question ; 
and  which  was  maintained  to  be  validly  asserted  against  Scottish 
trustees  only  on  the  ground  that  the  principle  of  forum  non  con- 
veniens was  unknown  to  the  law  of  England.  The  chief  interest  of 
the  case  lies  in  the  recognition  of  the  principle  that  jurisdiction, 
like  the  civil  authority  of  a  state,  rests  on  an  ultimate  basis  of 
force ;  and  it  will  be  generally  agreed  that  the  vindication  of  the 
jurisdiction  of  the  Supreme  Court  in  this  case,  by  putting  in  force 
its  executive  authority,  was  one  of  the  many  services  rendered  by 
the  late  Lord  President  to  his  country. 

^  Orr-Ewimg  oaM,  18  B.  (H.L.)  14. 
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SECTION  VIIL 


GHAnsB  n. 


ASCEETAINMENT  OF  FOREIGN  LAW. 


102.  The  law  of  foreign  countries  is  regarded  as  matter  of  fact  Asceruinment 
for  the  purposes  of  judicial  inquiry.     It  may  either  be  proved  by  Is  ma^  of 
the  evidence  of  skilled  witnesses  adduced  by  the  parties  respec-  ^^i^*"***- 
tively  interested  in  proving  it;^  or  the  question  of  foreign  law  may 

be  referred  to  a  neutral  person  or  persons,  usually  advocates  of  the 
bar  of  the  foreign  country,  for  their  opinion  on  a  joint  case.  The 
latter  course  is  the  one  usually  followed  in  Scotland.^  Opinions  of 
foreign  counsel  are  generally  accepted  as  conclusive  on  the 
questions  submitted  to  them,'  but  in  cases  of  difficulty,  or  where 
there  is  a  difference  of  opinion,  the  case  may  be  sent  back  to  be 
reconsidered,  or  an  additional  opinion  may  be  taken.*  The  Court 
of  Session  is  not  necessarily  bound  by  the  decisions  of  the  Court 
of  the  country  the  law  of  which  is  in  question,  unless  in  circum- 
stances raising  the  plea  of  res  judicata,^ 

103.  The  chief  difficulty  in  relation  to  the  ascertainment  of  Functions  of 
foreign  law  is  in  distinguishing  the  function  of  the  law  adminis-  and  foreigu 
tered  by  the  Court  and  that  of  the  foreign  law,  in  the  construction  ^"  ^^ 
of  wills  and  deeds.     And  first,  it  may  be  safely  asserted  that  the 

Court  has  never  in  any  case  gone  so  far  as  to  put  a  will  into  the 
hands  of  foreign  counsel  and  invite  him  to  construe  its  provisions. 
In  effect,  however,  this  may  have  been  done  by  setting  forth  in 
the  case  the  terms  of  the  clause  on  which  the  question  had  arisen, 
and  requiring  a  general  opinion  with  reference  to  that  clause.  This 
practice  is  thought  to  be  erroneous,  and  in  the  more  recent  cases  the 
practice  has  been  to  put  specific  questions,  reserving  to  the  Court 
the  general  construction  of  the  will  with  reference  to  the  opinion 
obtained  in  answer  to  those  questions.^ 


'  In  CMOS  seat  to  trial  by  jury,  foreign 
Uw  falls  to  be  proved  by  witnesses  at  the 
trial;  Maberiy  and  Co.,  6  July  1 834, 12  Sh. 
902.  But  tee  Rvtherfmi  v.  CarrtUheri, 
24  Nov.  1838,  1  D.  111. 

'  In  questions  as  to  the  law  of  a  oolony 
whiob  recognises  the  English  system,  it 
IS  usual  to  take  the  opinion  of  English 
ooonsel  of  the  rank  of  Crown  Counsel  or 
pnctiiEDg  before  the  Privy  Council  in 
oolonial  appeals ;  see  JRobertsonyr,  Chrdoriy 
15  Nov.  1814,  F.C.  ;  MaealitUr'i  Exrt, 
V.  MaealiiUlt'i  Tn,,  18  Dec.  1834,  18  Sh. 
171 ;  TnUer  v.  TroUer,  6  Sh.  78,  N.K  72  ; 
3  W.  &  a  407;  TkamtmCM  Tn.  v.  Alex- 
««f«r,  18  Dec  1851,  14  D.  217. 


'  Lord  CranHoun  v.  Cunningham,  16 
Feb.  1839,  1  D.  521 ;  WeUh  v.  MUne,  12 
Dec.  1844,  7  D.  213. 

*  Kerr  v.  Fgfe,  4  June  1840,  2  D. 
1001. 

»  Baird  v.  MitehdL,  14  July  1854,  16 
D.  1088 ;  Boev,  Anderum,  11  Nov.  1857, 
20  D.  11  ;  MoberUon  v.  Landdl,  2  Dec. 
1843,  6  D.  170. 

'  See  Boe  v.  Anderton,  8  Mar.  1862, 
24  D.  732 ;  Cam/phdCs  Ban.  v.  Clinton'i 
Tri.,   22    June  1866,    4  Macph.    858 ; 
BnohinY.  Wf^,  10  H.L.  Ca.  1.  31  L.J. 
Ch.  402. 
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House  of 
Lords,  on 
appeal  from 
Scotland  J  adge 
of  questions  of 
English  law. 


Duty  of  coart 
of  construction 
in  case  of 
difference  of 
opinion  among 
witnesses  as  to 
foreign  law. 


104.  The  duty  of  a  Court  of  construction  in  relation  to  the 
interpretation  of  foreign  instruments  was  thus  expounded  by  the 
House  of  Lords,  in  a  case  which  may  now  be  regarded  as  the  lead- 
ing authority  on  the  subject :  "  Where  a  written  contract  is  made 
in  a  foreign  country  and  in  a  foreign  language,  the  Court,  in  order 
to  interpret  it,  must  first  obtain  a  translation  of  the  instrument ; 
secondly,  an  explanation  of  the  terms  of  art  used  in  it  (if  it  con- 
tains any) ;  thirdly,  evidence  of  any  foreign  law  applicable  to  the 
case ;  and  fourthly,  evidence  of  any  peculiar  rules  of  construction 
(if  any  such  rules  exist)  of  the  foreign  law.  With  this  assistance 
the  Court  must  interpret  the  contract  itself  on  ordinary  principles 
of  construction."  ^ 

106.  Although  the  judges  of  our  Court  can  only  give  effect  to  the 
statements  of  foreign  law  laid  before  them  in  evidence,  yet,  where 
the  evidence  relates  to  the  law  of  England  or  Ireland,  it  may  be 
rejected  by  the  House  of  Lords,  who,  as  the  Supreme  Court  of 
Appeal  for  the  United  Kingdom,  are  entitled  to  form  an  indepen- 
dent opinion  on  any  question  of  British  law  coming  before  them, 
without  reference  to  the  jurisdiction  of  the  Court  in  which  the 
case  originated.^ 

106.  In  certain  cases  the  duty  of  examining  the  foreign  law 
in  its  proper  sources  may  even  devolve  upon  the  Court  of  first 
instance,  as  in  the  case  of  an  irreconcileable  difference  of  opinion 
among  the  counsel  whose  evidence  is  laid  before  it.  In  such  cases 
the  Court  will  consider  the  reasons  assigned  for  the  different 
opinions,  and  examine  the  authorities  cited  in  support  of  them. 
This  process,  though  it  may  be  called  a  balancing  of  evidence,  is 
practically  not  very  different  from  the  formation  of  an  independent 
opinion  after  hearing  the  arguments  of  counsel.  The  most  in- 
structive example  is  Lord  Stowell's  celebrated  judgment  in  Dal- 
rymple  v.  Dalrymple?  In  other  cases  the  Court  may  be  satisfied 
upon  the  evidence  that  there  are  no  peculiar  rules  of  construction, 
and  no  rules  of  foreign  law  applicable  to  the  construction  of  the 
instrument,  in  which  case  the  Court  may  proceed  to  construe  it 
without  extraneous  assistance.     Thus,  where  the  opinion  of  counsel 


^  Duehesa  di  Sara  v.  PhiUiptt  10  H.L. 
Ga.  624,  33  L.J.  Ch.  129.  The  passaf^e 
quoted  is  from  Lord  Cranworth's  opinion, 
10  H.L.  Ca.  633,  but  the  most  complete 
exposition  of  the  law  of  the  subject  will 
be  found  in  Lord  Gheknaford'a  opinion, 
pp.  636-642. 

'  Stein^a  Auignee  v.  Brovm,  23  Feb. 
1831,  5  W.  &  S.  47;  Macphenon  y. 
Maepherton,  11  June  1852, 1  Macq.  248  ; 
Penton  v.  LivingtUme,  16  July  1859,  8 


Maoq.  497 ;  Cooper  y.  Cooper^  1888,  15 
R.  (H.L. )  at  pp.  26  and  28.  It  is  doubt- 
ful whether  this  rule  applies  where  the 
opinion  on  which  the  ScottiBh  Court  pro- 
ceeds relates  to  a  point  of  English  Ecdesi- 
astioal  wMapitimsTisw,  where  the  appeal 
is  not  to  the  House  of  Lords  but  to  the 
Privy  Coundl;  Oeil$  y.  Oeili,  1  Maoq. 
257,  note,  x 

'  Dalrymple  y.  DaLrffmpUj  2  Hag.  Oon. 
Rep.  54. 
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upon  a  case  stated  by  the  Court  was  to  the  effect  that  "  the  import   ohaptir  n. 

or  construction  of  the  will  is  not  purely  or  exclusively  a  question 

of  English  law, — that  it  does  not  depend  on  any  technical  rule  of 

English  practice, — but  that  it  is  a  question  on  which  the  judge 

of  any  Court  conversant  with  the  language  in  which  the  will  is 

written  is  entitled  and  bound  to  give  bis  judgment  according  to 

his  understanding  and  the  plain  interpretation  of  the  words  used," 

the  Court,  by  a  majority  of  the  whole  judges,  adopted  the  opinion 

in  80  far  only  as  it  afiSrmed  the  validity  of  the  will,  and  rejected 

the  opinion  as  regarded  the  construction  put  upon  its  provisions.^ 

107.  The  ascertainment  of  disputed  questions  of  British  and  LawAscerUin- 
Colonial  law  is  now  regulated  on  a  different  principle  by  Act  of  "®''*  ^^*^ 
Parhament.^  The  statute  provides  for  the  ascertainment  of  the 
law  of  one  part  of  Her  Majesty's  dominions  when  pleaded  in  another 
part  by  laying  a  case  before  the  Superior  Court  of  the  country  the 
law  of  which  is  to  be  ascertained, — the  opinion  so  obtained  being 
subject  to  review  by  the  House  of  Lords  or  Privy  Council  on  appeal. 
By  a  subsequent  Act  similar  relations  are.  established  between  the 
Superior  Courts  of  Her  Majesty's  dominions  and  those  of  "  any 
foreign  country  or  state,  with  the  government  of  which  Her  Majesty 
may  be  pleased  to  enter  into  a  convention  "  for  that  purpose. 


^  ThonsorCt  Trs.  v.  Alexander,  18  Deo. 
1851,  14  D.  217 ;  see  also  TroUer  ▼. 
Tntten,  10  June  1829,  8  W.  &  S.  407, 
affg.  5  Sb.  78 ;  Cramtoun  v.  Cunning- 
hame,  16  Feb.  1839, 1  D.  521  ;  Oowcm  v. 
Bradley,  14  Feb.  1846,  7  D.  483. 

s  22  and  28  Vict,  cap.  63  ;  24  and  25 
Vict.,  cap.  11.  Under  the  Law  AjBcertain- 
ment  Acts  eeveral  caees  have  been  sent 
by  the  Court  of  Chanoeiy  for  the  opinion 
of  the  Court  of  Session.    See,  for  example, 


Baroneu  de  BUmay  v.  OnoaUTs  Repreien- 
tcaives,  17  July  1868,  1  M.  1147  ;  Lord 
y.  Colvin,  15  July  1865,  3  M.  1083; 
MUcheU  ▼.  MitcheU,  17  Mar.  1865,  3  M. 
721 ;  Arthur  and  Seymour  v.  Lamb,  1870, 
8  M.  928.  As  an  example  of  a  remit  by  a 
judge  of  the  Court  of  Session  to  the  High 
Conrt  of  Justioe,  and  the  form  in  which 
judicial  opinions  are  returned,  see  ffeml*§ 
TVs.  V.  ZawBoiit  18  R.  793. 
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CHAPTER  III. 

OPENING  OF  THE  SUCCESSION  BY  SURVIVANCE. 


Death  of  thb  Ancbstob  ob 
Tbstatob. 


Whit  HSR  Ancestor  survived 

BT  ▲  NEARER  HsiR. 


108.  To  the  acquisition  of  a  vested  interest  in  succession  of 
any  description  it  is  essential  that  the  heir  shall  have  survived 
the  person  whose  succession  is  claimed.^  And  so  where  a  right 
constituted  by  deed  vests  in  the  grantee  at  a  period  which  may 
happen  in  the  granter's  lifetime,  as  in  the  case  of  certain  marriage- 
contract  provisions,  it  is  not  to  be  regarded  as  a  succession,  but  as 
a  trust  inter  vivos?  Intestate  succession,  whether  heritable  or 
moveable,  now  vests  in  the  heirs  or  personal  representatives  by 
mere  survivance,  service  or  confirmation  being  only  requisite  as 
matter  of  title. 

109.  The  persons  who,  on  the  opening  of  a  succession  by  death, 
have  the  character  of  heirs-at-law,  acquire  by  survivance  certain 
rights  in  relation  to  the  succession  of  the  deceased,  and  also  the 
right  of  taking  in  that  character  any  estate  which  may  be  destined 
designatively  to  the  "heirs"  of  the  deceased.  In  order  to  the 
acquisition  of  a  vested  interest  in  estate  given  to  the  "  heirs  *'  of  a 
person  named,  it  is,  of  course,  necessary  that  the  heir  should  not 
only  survive  the  ancestor  to  whom  he  claims  to  be  heir,  but  also 
the  maker  of  the  will  or  settlement  under  which  he  is  called  to 


^  The  subject  of  the  presumption  of 
life,  including  the  statutory  law,  is  very 
completely  and  satisfactorily  treated  in  a 
monograph  by  Mr.  J.  H.  Stevenson, 
Advocate,  published  in  1898. 

'  The  case  of  the  devolution  of  a  suc- 
cession, in  consequence  of  the  contraven- 


tion of  the  prohibitions  of  an  entail  during 
the  lifetime  of  the  oontravener,  is  scaroelj 
an  exception.  The  estate  is  in  reality,  if 
not  in  form,  the  succession  of  the  entailer 
as  long  as  it  is  subject  to  the  destination 
and  bound  by  the  conditions  whi<^  he 
has  imposed  upon  it. 
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the  saccessioiL    Under  such  a  destination  those  alone  are  entitled  chatobih. 
to  take  who  were  heirs  of  the  party  named  at  the  opening  of  his 
saccession  and  their  representatives.^ 

110.  Subject  to  the  exception  created  by  Statute  in  the  case  of  QumiSoiib  of 
persons  convicted  of  treason,*  it  may  be  asserted  that  the  opening  JSndSg  on  ^ 
of  a  succession  takes  place  universally  at  the  moment  of  death,  iw^romption 
This,  however,  does   not  imply  that  the  succession  immediately 

vests  either  in  right  or  possession,  but  only  that  it  may  do  so.' 
The  survivance  of  the  persons  claiming  the  character  of  heirs  is 
always  a  point  of  the  first  importance  in  questions  of  succession. 
The  question  of  survivance  presents  itself  in  two  forms :  First, 
Whether  the  death  of  the  person  whose  succession  is  claimed  is 
proved  by  direct  evidence  or  by  circumstances  sufficient  to  over- 
come the  presumption  of  life?  and  secondly,  Of  two  persons 
actually  deceased,  which  is  to  be  held  to  have  survived  the  other  ? 
The  first  of  these  questions  is  one  into  which  the  presumption  in 
&vour  of  life  largely  enters ;  the  second  is  purely  a  question  of 
&ct. 

SECTION  I. 

Death  of  the  Ancestor  and  Presumption  of  Life. 

111.  Where  the  person  whose  succession  is  claimed    was  a  Howpwromp- 
seafaring  man,  or  was  engaged  in  military  service,  or  was  otherwise  jStewa^^^ 
exposed  to  unusual  hazard — as  by  residing  in  an  unhealthy  locality,  ^^^f^f*' 
or  in  a  remote  or  unprotected  settlement — the  presumption  of  life  ceased. 

will  be  more  easily  overcome.  Thus  the  claims  of  the  heirs  were 
held  to  be  established  in  a  case  where  the  party  alleged  to  be  dead 
was  bred  a  sailor,  and  had  emi^^ated  to  British  North  America  in 
1803,  and  had  not  been  heard  of  between  1804  and  1841,  when  the 
action  was  raised ;  *  and  in  another  case  where  two  parties,  to  whom 
annuities  were  due,  had  gone  abroad,  the  one  as  a  sailor,  the  other 
as  a  private  soldier,  and  nothing  had  been  heard  of  either  for 


*  Oregory'9  Tr.  v.  Alium,  April  8, 1889, 
16  R.  (H.L.)  10 ;  Maxwdl  v.  Wylie,  25 
M»y  1837,  15  Sh.  1005;  Pearson  v. 
Conie,  28  Judo  1825,  4  Sh.  119,  N.E. 
120  ;  dkta  in  Lord  ▼.  Colvin,  7  Dec.  1860, 
23  D.  Ill ;  15  July  1865,  3  Macph.  1088. 

'  By  this  Statate,  7  Anne,  cap.  21,  the 
penalty  of  coiraption  of  blood  is  attached 
to  oon?iction  of  treason;  the  effect  of 
vhichis,  thatihe  attainted  person  cannot 
woceed  as  heir  to  any  one,  and  that 
aather  his  posterity  nor  collateral  kindred 
can  inherit  anything  of  or  through  him. 
See  1  Home  on  Crimes,  BeU's  ed.,  549, 


'  In  the  case  of  heritable  as  well  an 
moveable  estate,  a  succession  may  accrue 
in  the  shape  of  a  resulting  or  lapsed  into- 
rest,  long  after  the  death  of  ihe  party 
whose  heirs  are  entitled  to  inherit.  It 
will  be  convenient  to  postpone  the  con- 
sideration of  the  vesting  of  this  daas  of 
rights  to  a  subsequent  chapter,  in  which 
the  subject  of  lapsed  interests  is  sepa- 
rately treated  (Chapter  LVII.). 

*  Garland  v.  StewaH,  12  Nov.  1841, 
4D.  1. 
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cHAPTiBm.  thirty-two  years  ;^  and  again  in  a  case  where  the  individual  had 

been  hired  for  service  to  the  East  India  Company's  settlements  in 

Bengal,  and  had  not  been  heard  of  for  seventeen  years,  and  was 

commonly  reported  to  be  dead.^    But  the  presumption  of  life  was 

not  held  to  be  overcome  by  evidence  that  the  individual  had  gone 

out  as  a  sailor  to  Tobago,  at  the  age  of  thirty,  and  had  not  been 

heard  of  for  twenty  years.'    According  to  the  later  decisions,  it 

would  appear  that  greater  weight  is  attached  to  the  presumption 

of  life  now  than  formerly,  and  that  some  positive  evidence  or 

counter  presumption  is  requisite  to  overcome  it 

Case  of  passen.       112,  Where  the  party  whose  survivance  is  in  question  is  proved 

which^^lort     to  have  sailed  with  a  ship  which  never  arrived  at  its  destination  or 

at  sea.  ^^g  afterwards  heard  of,  the  presumption  of  life  is  overcoma*    In 

one  of  the  cases,  a  suspension  at  the  instance  of  a  purchaser  from 

the  heir  of  the  absentee,  the  heir,  at  the  suggestion  of  the  Court, 

agreed  to  find  security  to  repay  the  price,  limited  to  seven  years.* 

PreBuinption  113,  Mere  elapse  of  time  is  not  in  general  considered  sufficient 

may  be  over-  *  *-* 

oome  by  mere   to  overcome  the  presumption  of  life  in  the  case  of  a  person  who  is 
e  pse  of  time,  g^^jg^^^  f  ^ q^  ^^j^^  country.     It  is  matter  of  notoriety  that  emigrants 

who  form  new  connections  in  their  adopted  domicile  frequently  cease 
to  correspond  with  their  friends  or  relatives  in  the  mother  country ; 
and  it  would  be  unreasonable  to  conclude  that  such  persons  had 
ceased  to  exist  from  the  mere  fact  of  their  history  being  unknown 
to  those  who  may  have  no  interest  in  tracing  it.  Upon  this 
principle  were  decided  the  cases  of  Fift  and  Barstow,  where  the 
Court  declined  to  hold  that  the  succession  had  opened,  although 
the  parties  had  been  lost  sight  of  for  the  respective  periods  of 
seventeen  and  thirteen  years,  with  the  additional  element  in  the 
latter  case  of  great  age.^  But  the  elapse  of  a  long  interval  of  time 
without  the  receipt  of  intelligence  of  the  party  is  an  important 

1  Stirling  y.  Mackenzie,  11  Mar.  1847,  951 ;  Barttow  y.  Cboib,  14  Mar.  1862,  24 

9   D.    928.      See  also  French  v.  E,  of  D.  790.    In  JTemMciyy.  ifooZtfon,  15  Feb. 

Wemyu,  1677,  M.  12,644,  a  similar  case.  1851,  13  D.  705,  the  party  whoee  ennriy- 

^  Bogg  y.  ffume,  1706,  M.  12,645.  And  ance  was  in  question  had  been  lost  sight 

see  Sonde  y.  ffer  Tenants,l67Sf  M.  12,645,  of  for  nineteen  years ;  and  ihe  Court  (on 

where  the  husband  of  the  pursuer,  who  the  assumption  that  he  was  to  be  pre- 

was  in  good  droumstances,  had  joined  a  sumed  aliye)  sustained  the  title  of  his 

priyateering  expedition  at  Jamaica,  and  factor  loco  aheentis  to  sue  a  reduction  of  a 

had  not  since  been  heard  of.  seryioe.     See  also  LapeUy  y.  Orteruon^  18 

*  Campbdl  y.  Lamont,  17  June  1824,  Noy.  1845,  8  D.  34,  where  there  was  the 
8  Sh.  145  (N.E.  98).  See  also  Tait  v.  additional  element  of  cessation  of  oom- 
Wood^  10  Feb.  1866,  4  Maoph.  443.  munioation  between  the  absent  party  and 

^  Erakine  y.  Stephen,  1622,  M.  11,656  ;  his  wife,  explained  by  his  dissatisfaction 

Forrester  y.  Boucher^  1670,  M.  11,674  ;  with  his  wife's  conduct  before  his  de- 

Lord  Ashburton  y.  BaXUie,  7  Feb.  1811,  partnre,  and  her  subsequent  cohabitatiosi 

F.G.  with  another  man.     ALao  JReed  v.  Brown, 

B  A$hburton  y.  BatUie,  iupra,  14  Jan.  1884,  12  Sh.  278, 

•  Fife  y.  Fife,  16  June  1855,  17  D. 
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element,  if  there  be  nothing  in  the  circumstances  to  account  for  ohaptbr  m. 
the  discontinuance  of  communications  with  his  friends  or  family, 
and  there  are  cases  which  have  been  given  against  the  presumption 
of  life  upon  no  other  ground  than  this,  to  the  effect  of  putting  the 
heir  in  possession  upon  finding  security  to  repay  .^  In  the  cases 
actually  decided  the  age  of  the  party  has  not  been  a  very  important 
element;  though,  if  the  party  were  of  great  age  when  last  heard  of, 
the  circumstance  would  be  entitled  to  weight.* 

114.  The  rule  of  the  law  of  England,  according  to  which  the  Presumptioii 
presumption  of  life  is  held  to  be  overcome  by  seven  years*  absence  jj^ut^"by 
and  cessation  of  communication,  was  not  admitted  in  the  juris-  Butute. 
prudence  of  Scotland,  nor  was  there  any  counter  presumption 
corresponding  to  it.^  But  the  presumption  of  life  is  now  regulated 
by  Statute.  The  Statute  now  in  force  (54  and  55  Vict,  cap.  29) 
begins  by  repealing  the  Act  of  1881,  and  enacts,  by  section  3, 
"  When  any  person  has  disappeared  and  has  not  been  heard  of  for 
seven  years  or  upwards,  the  Court,  on  the  petition  of  any  person 
entitled  to  succeed  to  any  estate  on  the  death  of  such  person,  or 
entitled  to  any  estate  the  transmission  of  which  to  the  petitioner 
depends  on  the  death  of  such  person,  or  the  fiar  of  any  estate 
burdened  with  a  liferent  in  favour  of  such  person  may,  after  such 
procedure  and  inquiry  by  advertisement  or  otherwise  as  it  may 
direct,  find  that  such  person  has  disappeared,  and  find  what  was 
the  date  on  which  he  was  last  known  to  be  alive,  and  find  on  the 
facts  proved  or  admitted  that  he  died  at  some  specified  date  within 
seven  years  after  the  date  on  which  he  was  last  known  to  be  alive, 
and  where  there  is  no  sufficient  evidence  that  he  died  at  any 
definite  date,  find  that  he  shall  be  presumed  to  have  died  exactly 
seven  years  after  the  date  on  which  he  was  last  known  to  be  alive ; 
and  it  shall  thereafter  be  competent  to  the  person  who  has  pre- 


1  PetU$  V.  Qwrdon,  7  July  1825,  4  Sh. 
U9,  N.E.  150  (periods  of  absence  84  and 
24  yean :  ages  not  mentioned) ;  ffidop 
or  Gordon,  15  June  1880,  8  Sh.  919  (ab- 
■ence  25  yean :  age  not  stated) ;  Jtuthven 
▼.  dark,  1628,  M.  11,629  (absenoe,  17 
years :  legacy  of  trifling  value) ;  Chambert 
▼.  Camakert,  14  July  1849,  11  D.  1859 
(absence  35  yean :  age  68  if  alive  at  the 
date  of  the  action) ;  Campbdl  v.  Camp- 
hdCi  Tr.,  1  Feb.  1884,  12  Sh.  382  (ab- 
sence  29  yean :  age  not  stated).  In  aU 
these  cases  the  heir  was  required  to  find 
caation  for  repayment.  See  also  Bruce 
V.  Smith,  1871,  10  M.  130  (age  at  period 
of  opeoing  of  sQOoesBioii  79  :  habits  irregu- 
Isr,  pNsumed  dead) ;  M*Lay  v.  BaHandi 
V0L,L 


1876,  3  R  1124  (age,  if  alive  when  suo- 
oeesion  opened,  90 ;  presumed  dead). 

3  Stair,  4,  45,  17  ;  Ersk.  4,  2,  86  ; 
Bankton,  vol.  i.  p.  667,  and  cases  there  cited. 
Mr.  Dickson  judiciously  observes,  that  in 
oases  depending  on  this  consideration,  the 
number  of  yean  at  which  an  actuary  would 
calculate  the  value  of  the  life  ought  to  be 
proved,  as  affording  the  datum  point  of 
its  probable  duration.  The  Court  could 
then  fix  what  additional  yean  they  would 
allow,  according  to  the  circmnstances  of 
the  case.    Dickson  on  Evidence,  §  299  {d). 

»  Fife  v.  Fife,  17  D.  954,  per  Lord 
J.-C.  Hope.  As  to  the  rule  in  question, 
see  1  PhilUps'  Evidence,  10th  ed.,  478  ; 
Dickson  on  Evidence,  §  809. 
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sented  the  petition,  and  to  any  other  person  entitled  to  succeed  to 
any  estate  on  the  death  of  the  person  iMio  has  disappeared,  or 
entitled  to  any  estate  the  transmission  of  which,  or  the  disburden- 
ing of  which  from  a  liferent,  depends  on  the  death  of  the  person 
who  has  disappeared,  to  make  up  titles  to  and  to  enter  into  pos- 
session of  iand  to  sell  or  dispose  of  or  to  burden  such  estate  as  if 
the  said  person  had  actually  died  at  the  date  on  which  the  Court 
has  found  that  he  is  proved  or  presumed  to  have  died :  Provided 
always,  that  nothing  herein  contained  shall  entitle  any  person  to 
any  part  of  the  intestate  moveable  succession  of  a  person  who  has 
disappeared  if  the  latter  was  not  a  domiciled  Scotsman  at  the  date 
at  which  he  is  proved  or  presumed  to  have  died."  Section  4  em- 
powers a  pro  indwiso  proprietor  to  sell,  subject  to  the  approval  of 
the  Court,  property  of  which  a  share  belonged  to  a  person  who  has 
disappeared,  and  has  not  been  heard  of  for  seven  years.  Section  6 
reserves  the  right  of  the  absent  person  to  vindicate  his  estate,  or 
its  price  if  sold,  but  not  the  income  thereof.  Section  7  bars  the 
right  to  recover  (even  from  gratuitous  holders),  after  the  lapse  of 
thirteen  years,  a  provision  which  it  is  difficult  to  reconcile  with 
justice  or  legal  principle,  but  which  was  probably  intended  to 
protect  successors  against  fictitious  claims  of  the  character  with 
which  the  public  mind  had  become  familiar  through  the  celebrated 
Tichborne  case.  Section  8  amends  the  provision  of  the  Entail 
Amendment  Act,  1882,  with  respect  to  the  consents  of  absent 
heirs;  and  section  11  excepts  the  case  of  claims  on  policies  of 
assurance  from  the  operation  of  the  Act,  leaving  the  person  claim- 
ing under  the  policy  to  prove  the  death  in  the  same  manner  as  if 
the  Act  had  not  passed.  The  subject  belongs  rather  to  Court 
practice  than  to  the  law  of  succession,  and  it  may  suffice  to  give 
a  reference  to  the  decisions  on  a  few  cases  which  came  before  the 
Inner  House  under  the  statute  of  1881.^ 

116.  Where  elapse  of  time  and  cessation  of  commtmication  are 
the  chief  circumstances  which  go  to  negative  the  presumption  of 
life,  no  inference  can  be  drawn  from  these  as  to  the  probable  period 
of  cessation  of  life.  In  a  case  of  this  kind  the  Court  held  that  the 
absent  party  must  be  presumed  to  have  survived  his  father,  who 
died  four  months  after  the  disappearance ;  and  the  same  result 
must  have  followed  although  these  events  had  been  separated  by  a 
longer  interval  of  time.*  In  other  cases  it  has  been  found  pos- 
sible to  ascertain  approximately  the  period  of  death,  or  to  ascertain 


>  Bainham  ▼.  Lavng,  1881,  9  B.  207 ; 
Cradgf  1881,  9  R.  486  ;  Peterhead  School 
Board  v.   Tvle't  Tn.,  188d,  10  R.  768  ; 


WilUafMon  v.   WilUamion,  1886,  14  R. 
226. 
'  Bntee  v.  Robton,  26  Feb.  1884,  12 

Sh.  486. 
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that  it  must  have  happened  before  or  after  a  particular  event,  oHAynntm. 
according  to  the  nature  of  the  question,  and  thus  to  determine  the 
conditions  of  the  event  upon  which  a  succession  or  destination- 
over  is  dependent.  The  case  of  Fairholmt  v.  Fairholme's  Trustees, 
in  which  the  question  was  as  to  the  survivance  of  Lieutenant 
James  Fairhohne,  one  of  the  officers  of  the  ill-fated  Arctic  ex- 
pedition of  Sir  John  Franklin,  presents  an  interesting  illustration. 
The  Conrt  found  that  the  deceased  gentleman  could  not  have 
surviyed  his  uncle  (who  died  in  May  1853),  and  decerned  in  favour 
of  George  Fairholme,  brother  of  James,  who  was  the  next  instituted 
heir  under  the  uncle's  will.^ 

116.  In  the  undemoted  cases  the  Court  has  admitted  evidence  Evidence  that 
that  the  person  whose  survivance  is  in  question  was  reputed  to  be  roporteS^^iS. 
dead.^    The  fact  that  the  succession  has  been  taken  up  by  service 
or  confirmation  is  an  element  of  evidence,  but  has  not  much  weight, 
except  as  part  of  the  evidence  of  notoriety.* 


SECTION  IL 
Whether  Ancestor  was  survived  by  a  nearer  Heir. 

117.  Where  a  deceased  person  is  allied  to  have  acquired  Sun^yance 

.,         ,,.  .  -  ,,°  1       ,     ^      -  muBt  be  proved 

certam  rights  by  his  survivance  of  another  person,  the  fact  of  by  representa- 
survivance  must  be  established  to  the  satisfaction  of  the  Court  as  JS^^vot?^ ^*^^*^ 
a  condition  of  the  vesting  of  the  alleged  right.  Where,  therefore, 
for  want  of  evidence,  the  Court  is  unable  to  determine  that  one 
of  two  deceased  persons  sur\'ived  the  other,  the  result  is,  that 
the  parties  interested  in  proving  his  survivance  (e»g,,  his  heirs, 
appointees,  or  substitutes  under  a  destination)  have  failed  to  prove 
their  case,  and  that  their  claim  ought  to  be  dismissed.  Where  the 
representatives  of  each  of  the  deceased  persons  are  interested  in 
establishing  their  ancestor's  survivance  of  the  other,  and  the  fact 
of  survivance  cannot  be  determined,  neither  party  will  be  entitled 
to  a  judgment 

118.  There  is  one  case  of  indeterminate  survivorship  which,  Caae  of  two 

# ..  T»a.i--  ±.  B'-j  "L         persona  periab- 

from  its  peculiarity,  has  m  some  systems  of  jurisprudence  been  w  b^r  same 

*  FakMme  v.   Fairholme**  Tra,,   18      Lord  Athburton  v.  BaiUie,  7  Feb.  1811,  *^™**y- 
Maieh  1858,  20  D.  813.     In  Ommaney      F.C.  ;  Bidop  or  Qwdon,  15  June  1880, 

Y.  Sl^MEi,  23  Beav.  328,  Lord  SomiUy,  8  Sb.  919 ;  Campbdl  y.  OafnphdTa  Tr,, 

M.R.,  held  that  a  sailor,  who  formed  one  1  Feb.  1834,  12  Sh.  382. 

of  the  same  expedition,  and  who  when  he  '  Aihhurton  v.  BadlUe,  mpra  ;  Camp- 

asiled  was  yoong  and  strong,  had  survived  heO,  v.  LomoiUy  17  June  1824,  3  Sh.  145, 

Juuwy  1850.  N.E.    98  ;    Bcmnerman  v.    Barvnermof^ 

*  Sandt  v.   Her    Tenants,   1678,  M.  1788,  M.  11,662  ;  ^vms  v.  C^vte,  1753, 
12,645 ;  Forretier  v.  Boucher,  1670,  M.  M.  11,667. 

11,674  ;  Hoffg  v.  Bume,  1706,  M.  12,645  ; 
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cHAPTBBm.  made  the  subject  of  presumptions  of  a  somewhat  arbitrary  character. 
We  refer  to  the  case  of  persons  perishing  by  the  same  calamity,  as 
in  the  case  of  shipwreck,  fire,  or  battle.  It  appears  to  the  writer 
that  in  this  case  the  representatives  of  the  person  allied  to  have 
survived  the  other  must  establish  by  evidence  the  fact  of  survivance. 
The  circumstance  that  two  persons  met  their  death  at  the  same 
place,  and  nearly  at  the  same  time,  may  increase  the  difficulty  of 
proving  survivance,  but  cannot  shift  the  onus  of  proof,  or  make  it 
less  necessary  that  the  fact  of  survivance  should  be  proved,  if 
the  right  asserted  by  the  claimant  is  founded  on  survivorship.^ 
According  to  the  Civil  *  and  French  Laws  *  the  fact  of  survivance 
in  this  class  of  cases  is  determined  upon  certain  arbitrary  pre- 
sumptions, depending  on  the  age  and  sex  of  the  parties.  But  the 
rules  of  the  Civil  Law  axe  only  binding  in  Scotland  in  relation  to 
new  questions  in  so  far  as  they  are  reasonable,  and  in  this  matter 
the  Court  would  most  probably/ disregard  the  special  presumptions, 
and  follow  the  rule  that  proof^of  the  fact  of  survivance  is  incum- 
bent on  the  party  making  the  allegation. 

119.  In  England  the  law  was  so  fixed  by  the  decision  of  the 
House  of  Lords  in  Wing  v.  Angrave,^  a  case  where  a  husband  and 
wife  perished  in  a  shipwreck,  and  were  swept  overboard  by  the 
same  wave.  Each  of  the  spouses  had  appointed  the  other,  in  the 
event  of  his  (or  her)  survivance,  to  take  certain  shares  of  succes- 
sion, of  which  they  h«ui  respectively  the  power  of  disposal  under  a 
deed  of  settlement.  The  husband's  heirs  claimed  the  estate  given 
to  him  by  his  wife's  will.  The  wife's  heirs  made  a  similar  claim  to 
the  estate  given  by  the  husband  to  her.  The  judges,  both  in  the 
Court  of  Chancery  and  on  appeal,  were  unanimously  of  opinion 
that  neither  party  had  proved  his  case;  and  in  the  result  the 
judgment  of  the  House  of  Lords  was  to  the  effect  that  the  whole 
succession  in  question  passed  to  the  heirs  named  in  an  ulterior 
destination  in  the  settlement  giving  the  power  of  appointment. 
Different  cMes  120.  In  the  application  of  the  rule  established  by  the  case  of 
v^vJnce^i^  TTiw^  V.  Ang^'ave  to  questions  of  indeterminate  survivance,  the 
be  proved,  following  conscqueuces  may  be  deduced.  1.  Where  two  persons 
stand  in  the  relation  of  grantor  and  grantee  under  a  will  or  mortis 
causa  deed,  and  the  heirs  of  the  grantee  are  unable  to  prove  that 

1  Dickson  on  Evidence,  §  811 ;  Be«t  another  branch  of  the  same  case,  Under- 

on  Presumptions,  p.  201.  wood  v.    Wi/ng^  24  L.  J.  Ch.   29S ;  also 

3  Dig.  lib.  84,  tit.  5,  L  9,  §§  1»  ^ ;  i<l-  Maton  v.  Maaon,  1  Mer.  808,  whero  an 

tit,  L  22.     See  Maeheldey,  A£an.  de  Dr.  issue  was  directed  to  detennine  which  of 

Rom.,  ed.  1846,  p.  88.  two  persons  who  perished  in  the  same 

s  Code  Civile,  §  720.  shipwreck  survived  ;  Taj^  v.  IHploek, 

^  Wing  v.  Angrave,  House  of  Lords,  2  PhilL  261 ;  SUmwix'a  case,  there  quoted, 

80  L.  J.  Ch.  65,  where  the  previous  cases  and  SUfick  v.  Booth,  1  T.  &  C.  C.C.  117  ; 

are  cited  and  commented  on.    See  also  11  L.  J.  Ch.  128. 
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he  survived  the  granter,  it  will  be  held  that  the  subject  of  the  gift  oHAPTBBm. 
did  not  vest  in  the  grantee,  but  passed  to  the  next  institute,^  or 
to  the  granter's  heir-at-law.    2.  Where  the  party  alleged  to  be  the 
sarvivor  would  have  had  right  to  a  share  of  the  intestate  moveable 
sQccession  of  the  other^  then,  unless  his  survivance  is  proved,  the 
right  will  not  be  taken  to  have  vested  in  him  so  as  to  be  trans- 
mitted to  his  heirs.^    It  is  very  doubtful  whether  his  issue  would 
be  entitled  to  the  succession  by  representation ;  for,  under  the 
Statute,  their  claim  only  arises  in  case  the  parent  has  '*  predeceased  '* 
the  intestate :  and  in  the  case  supposed  it  cannot  be  known  with 
certainty  which  of  the  parties  predeceased  the  other.*    3.  Where 
the  one  party  is  heir-at-law  of  the  other,  the  result  is  the  same  as 
in  the  last  case  in  relation  to  such  heritages  as  vest  without  service, 
except  that  the  difficulty  with  regard  to  persons  taking  by  repre- 
sentation does  not  arisen    4.  Where  the  parties  are  nominated  in 
succession  as  institutes  or  substitutes  under  the  same  deed,  and  one 
of  them  was  in  possession  at  the  time  of  his  death,  no  right  vests 
in  the  other  unless  he  is  proved  to  have  been  the  survivor.*    5. 
Where  the  parties  are  respectively  the  heirs,  representatives,  or 
legatees  of  each  other,  and  neither  can  be  shown  to  have  survived, 
Chey  are  not  held  to  have  succeeded  to  each  other,  and  the  nearest 
surviving  heirs  of  either  will  have  right  to  the  succession  of  his 
ancestor.* 


^  PeUet  v.  Gcrdan,  7  July  1825,  i  Sh. 
149,  N.E.  150.  If,  on  the  other  hand, 
the  fair  infeieooe  from  the  evidence  is 
thftt  the  legatee  survived  the  period  of 
▼estiiig  (although  the  date  of  his  death  ib 
ttobumn),  the  fond  wHl  paes  to  his  re- 
pTOBentatives  {ffidop  or  Gordon,  15  June 
1830,  8  Sh.  919) ;  or  to  the  next  substi- 
tate  under  the  destination,  if  there  is  an 
operative  sabstiintion  {CampbdTt  Tra.  v. 
Cmpbta,  1  Feb.  1834, 12  Sh.  882 ;  Fair- 
Mmev.  Fairkolme'i  Trs,,  18  March  1858, 
20  D.  813). 

*  Wing  V.  Angrave,  30  L.J.  Ch.  65, 
ud  8  Glaik's  H.L.  Ca.  183. 

'  See  the  Act,  18  Yiot,  cap.  23,  §  1. 

*  On  the  other  hand,  where  a  person 
has  been  absent  from  the  oonntiy  for  such 


a  length  of  time  as  to  overcome  the  pre- 
sumption of  life,  it  is  often  a  matter  of 
uncertainty  whether  he  was  married  and 
has  left  heirs  of  his  body,  an  element 
which  increases  the  difficulty  of  holding 
the  estate  to  have  vested  in  a  collateral 
heir.  See  Jieed  v.  JBromi,  14  Jan.  1834, 
12  Sh.  278  ;  Chambers  v.  Carruther$,  14 
July  1849,  11  D.  1359.  In  such  cases  it 
is  usual  for  the  next  heir  to  obtain  service 
ex  parUj  in  order  to  preserve  his  right  to 
any  succession  which  may  afterwards  be 
held  to  have  aocmed.  See  Campbdl  v. 
OampbdTi  TVt.,  au^pra. 

*  See  Fairholme  v.  Fairkolme*s  Tra,, 
20  D.  813. 

*  Wing  V.  Angrave,  tu/pra. 
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CHAPTER  IV. 

ORDER  OF  LEGAL  SUCCESSION  IN  RELATION  TO  THE 

HERITABLE  ESTATE. 


1.  Sucx;e88Ion  of  Heirs-at-Law. 

2.  Division  of  the  Hbritablb  Sue- 

CBBSION. 


a  OfTbbce. 
4.  Of  Courtesy. 


121.  Destinations  in  settlements  of  heritable  estate  being  for 
the  most  part  founded  on  some  modification  of  the  legal  order  of 
succession,  the  study  of  the  laws  which  regulate  legal  descent 
naturally  takes  precedence  of  the  law  of  succession  by  destination. 
The  present  chapter  is  confined  to  the  subject  of  descent,  strictly  so 
called ;  the  vesting  of  the  succession,  and  the  rights  and  liabilities 
of  heirs,  being  reserved  for  discussion  in  subsequent  chapters. 


SECTION  L 

Of  the  Suocbssion  of  Heirs-at-Iaw.^   (Descending,  Collateral, 

AND  Ascending  Lines.    The  Crown.) 

Explanation  of  To  the  exposition  of  this  part  of  the  subject  little  more  is  re- 
^finiM^e^  quisite  than  a  distinct  definition  of  the  technical  language  employed 
order  5  le^    in  the  description  and  classification  of  heirs.    The  rules  of  succes- 

succession.  . 

sion  are  for  the  most  part  implied  in  the  definition  of  the  technical 
terms,  and  are  in  themselves  very  simple. 

122.  I.  Defdotion  of  Terms.— ^e^-i^oJ/c  SuccessiotL— The  de- 
volution of  heritable  estate  by  death  to  the  person  or  persons  who 
are  by  law  preferred  to  the  inheritance  in  respect  of  proximity  in 
blood  to  the  deceased.^ 


^  It  may  be  remarked  that  the  charac- 
ter of  heir-male,  though  not  belonging  to 
the  category  of  heirs-at-law  in  the  strict 
sense  of  the  term,  is  a  general  character, 
and  carries  with  it  certain  legal  rights  in- 
dependently of  express  destination.  The 
most  important  of  these  is  the  right  of 
succeeding  to  peerages  or  inheritable 
titles  of  honour,  where  no  express  destina- 
tion is  prescribed  by  the  patent  or  grant. 
In  such  cases  the  presumption  has  been 
established  that  honours  descend  to  the 
kHn^vuiU  o/  tke  body  ;  Glenoaim  Peer- 


itge,  13  July  1797,  reported  by  Macqueen, 
1  Ap.  Ga.  444  ;  Merries  Peerage,  23  June 
1868,  8  Macq.  588,  600.  And  this  pre- 
sumption is  not  overcome  by  the  oircum- 
stanoe  that  the  family  estates  are  destined 
by  the  ancient  titles  to  heirs-female  on 
the  failure  of  heirs-male ;  Kennedy  v.  EaH 
of  Ruglen  and  March,  26  Jan.  1762,  2 
Pat.  55.  See  as  to  service  in  the  general 
character  of  heirs-male,  Chapter  XXX., 
infra, 
'  Ersk.  8,  8,  2. 
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LvnA  of  Succession. — Any  series  or  class  of  persons  connected  <mAwtB  ir. 
with  the  defunct  by  descent  from  a  common  ancestor,  or  from  the 
defunct  himself,  and  capable  of  succeeding  to  him,  either  imme- 
diately or  upon  the  failure  of  nearer  heirs.^ 

Paternal  Line, — Persons  connected  with  the  defunct  by  descent 
from  a  common  male  ancestor,  where  the  series  of  persons  connect- 
ing the  defunct  with  the  common  ancestor  consists  wholly  of  males. 

Maternal  Line, — Persons  descending  from  a  common  ancestor 
with  the  defunct  where  the  connection  between  the  common 
ancestor  and  the  defunct  is  not  wholly  by  males.  There  is  no 
succession  in  the  maternal  line,  and  the  term  is  only  used  in  contra- 
distinction to  the  paternal  line  of  succession. 

Heirs, — ^The  individual  members  of  the  various  lines  of  legal 
succession  in  the  order  in  which  they  are  entitled  to  succeed  to  the 
defunct. 

Ascendants. — ^The  ancestors  of  the  defunct  in  the  paternal  line ; 
that  is,  connected  with  him  wholly  by  males.' 

Descendants. — The  members  of  the  line  of  legal  descent  flowing 
from  the  defunct  himself  in  the  order  of  preference  indicated  by  the 
laws  of  primogeuiture  and  preference  of  males. 

Collaterals. — These  are  either  collateral  to  the  defunct  himself, 
or  collateral  to  some  ancestor  in  the  paternal  line.    They  are — 

(1)  The  members  of  the  lines  of  legal  descent  flowing  from  the 
defunct's  brothers  and  sisters  german  or  consauguinean,  in  the 
order  established  by  the  rules  of  collateral  succession. 

(2)  The  members  of  the  lines  of  legal  descent  flowing  from  the 
brothers  and  sisters  german  or  consanguinean  of  any  ascendant  of 
the  defunct,  in  the  order  of  collateral  succession.^ 

Bepresentation. — The  rule  of  law  according  to  which  the  issue 
of  any  heir  take  rank  in  their  order  immediately  after  him  in  the 
scheme  of  succession,  to  the  exclusion  of  remoter  heirs  in  the  same 
d^ree.* 

123.  ffetrat-Zaw. — The  nearest  lawful  heir  of  the  defunct.        Terms  d«8crip- 
Heirs  of  Line. — ^The  same.     In  the  collateral  line  of  succession,  **^*  ®'  ^**™- 
the  expression  "  heir  of  line  "  is  used  to  denote  the  heir  of  the 
principal  line  of  succession,  or  heir  of  the  heritage,  in  contradis- 

*  Enlc  3,  8,  4  ;  BeU,  Pr.  §  1647.  The  word  representation,  when  applied  to 
^  Eisk.  8,  8,  9.  thiB  right,  must  not  be  understood  in 
^  Erak.  3,  8,  8-9  ;  Bell,  Pr.  §  1655.         that  Bense  in  which  it  is  oommonly  taken 

*  The  term  is  thus  explained  by  an  in-  by  lawyers,  as  if  the  grandchild  [suooeed- 
stitatumal  writer, — "  There  is  a  right  of  ing  to  his  grandfather]  were  liable  for 
repreaentation  peculiar  to  heritage,  by  the  debts  of  his  immediate  father,  whom 
whidi  one  succeeds  in  heritable  subjects,  he  represents  ;  he  represents  him  barely 
not  from  any  title  in  his  own  person,  in  his  propinquity,  and  not  in  his  debts;," 
but  in  the  place  of  and  as  representing  Ersk.  8,  8,  11. 

some  of  his  deceased  asoeudants.     .    .    . 
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CHAFTCR  IT. 


Heritable  snc- 
coBsion  does 
not  depend 
on  tenure. 


Law  of  the 
series. 


tinction  to  the  heir  of  conquest.  The  order  of  succession  in  con- 
quest deviates  from  the  principal  line  of  succession  in  the  branches 
collateral  to  the  defunct  and  to  his  father ;  that  is,  in  the  case  of 
brothers  and  sisters,  uncles  and  aunts,  and  their  issue. 

ffeirS'Portumers,— Sisters  inheriting  the  succession  ^o  indimo, 
or  their  issue  taking  by  representation. 

FuU'Blood. — Brothers  and  sisters  german  (by  the  same  mar- 
riage) of  the  defunct ;  also  brothers  and  sisters  german  of  any 
ancestor  of  the  defunct  in  the  paternal  line,  and  their  issue.^ 

Half 'Blood  Consanguinean, — Brothers  and  sisters  consanguinean 
of  the  defunct  (by  the  same  father  but  by  a  different  mother) ;  also 
brothers  and  sisters  consanguinean  of  any  ancestor  of  the  defunct 
in  the  paternal  line,  and  their  issue.^ 

Half'Blood  Uterine. — Brothers  and  sisters  uterine  (by  the  same 
mother  only)  of  the  defunct,  or  of  any  of  his  ascendants,  and  their 
issue.  Uterine  relatives  belong  to  the  maternal  line,  because  the 
common  ancestor  from  whom  they  derive  their  descent  is  a  female. 
Uterine  relatives,  therefore,  do  not  succeed  to  one  another  by  the 
law  of  Scotland.^ 

124.  11.  Lines  of  Succession. — Heritable  succession  in  Scot- 
land is  not  affected  by  considerations  of  tenure.  The  order  of 
succession  is  the  same  however  the  subjects  may  be  held.  The  only 
exception  (now  abolished  with  respect  to  successions  opening  after 
1st  October  1874)  was  the  rule  that  newly  acquired  property,  if 
feudalised,  descended  to  the  heir  of  conquest,  but  if  otherwise,  to 
the  heir  of  line.*  In  former  times  the  udal  lands  of  Orkney  and 
Shetland  were  divisible  in  equal  shares  among  the  children  or  next 
of  kin,*  but  this  custom  seems  to  have  gradually  disappeared,  and 
questions  of  the  intestate  succession  to  such  lands  are  now  determined 
in  conformity  with  the  ordinary  rules  of  heritable  succession.® 

125.  The  following  is  a  statement  of  the  different  lines  of  suc- 
cession in  the  order  of  priority  or  preference.  It  will  be  seen  that 
it  takes  the  form  of  a  series,  the  law  of  which  is  apparent  from  the 
first  four  terms : — 

First — Lineal  descendants  of  the  intestate. 
Second — Brothers  and  sisters  of  the  intestate  and  their  issue 
(collaterals  to  the  intestate). 

different  family  from  the  mother  :"  Srsk. 


^  See  Ersk.  8,  8,  8-9. 

»  Ibid. 

*  Ersk.  8,  8,  8  ;  Alexander  v.  dark, 
1696,  M.  14,873.  *<  This  doctrine,  at 
least  as  to  Buccesrion  in  heritage,  may  be 
deduced  from  the  choice  or  ddectuB  of  a 
special  family  made  by  the  superior  in  his 
feudal  grant,  which  would  be  elided  if  the 
fee  were  descendible  to  the  kinsmen  of  the 
mother*  whom  the  law  considers  as  of  a 


MJt  tupra. 

4  This  subject  is  treated  infra.  Sec- 
tion II. 

^  See  the  authorities  cited  in  BeU,  Pt. 
§932. 

*  Kendall  v,  RoberUon,  15  De&  1836, 
15  Sb.  265 ;  BeaU(m  v.  Oaudie,  2  Feb. 
1882,  10  Sh.  286. 
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Third — ^The  intestate's  father.  _    

Fourth — Brothers  and  sisters  of  the  intestate's  father  (collaterals 
to  the  father)  and  their  issue. 

Fifth — The  intestate's  paternal  grandfather. 

Sixth — ^Brothers  and  sisters  of  the  intestate's  paternal  grand- 
father (collaterals  to  the  grandfather)  and  their  issue. 
And  so  on  in  infinitum} 

126.  In  the   Civil  Law,  in  which  the  right  of  succession  is  From  whom 
founded  upon  affinity  reckoned  by  degrees,  the  d^rees  of  descent  descent  are 
are  reckoned  from  the  common  ancestor?  but  in  the  case  of  heritable  *™ced. 
succession,  in  which  proximity  of  blood  is  reckoned  not  by  degrees 

but  by  lines,  the  collateral  lines  are  considered  as  springing  from 
ihefir$t  collatercd  of  the  line,  who  is  necessarily  a  brother  or  sister 
of  one  of  the  intestate's  ancestors.  This  mode  of  considering  the 
subject  of  succession  exhibits  more  clearly  than  the  other  the 
divergence  of  the  lines  of  the  full  and  the  half  blood,  and  is  in 
conformity  with  the  actual  order  of  succession.' 

127.  III.  Order  of  Succession  is  the  Descending  Line. —  Desjiendtng 
In  heritable  succession  by  descent,  the  chief  points  are — (1)  the  cession, 
postponement  of  female  heirs  to  males  of  the  same  degree ;  (2) 
primogeniture  among  male  heirs,  or  the  succession  of  the  eldest 

lineal  representative  of  the  intestate ;  and  (3)  representation,  by 
which  the  issue  of  a  predeceasing  elder  son  take  precedence  of 
younger  sons  and  their  issue.  The  operation  of  these  rules  is 
as  follows : — 

The  estate  descends  in  the  first  instance  to  the  eldest  son  of  the  Law  of  the 
person  last  seized,  and  failing  him,  to  his  eldest  son  or  other  issue,  ""*** 
male  or  female,  in  their  order.    Failing  the  eldest  son  and  his 
issue,  the  succession  passes  to  the  second  son  with  his  issue,  male 
or  female,  in  their  order ;  and  so  on,  through  all  the  sons  (with 


^  Stair,  3,  4,  3-7 ;  Enk.  8,  8,  5-9  ; 
BeU,  Pt.  S§  1657-1668. 

'  Inst  3,  6  ;  Dig.  38,  10. 

'  The  cuttonuury  mode  of  tracing  de- 
■coit  in  the  ooUateral  branohee  of  heritable 
niooenon  in  Scotland,  not  from  the  com- 
mon  ancestor  bat  from  the  highest  ool- 
l<tenl,  gives  probability  to  the  supposition 
that  tinder  our  ancient  law  ascendants 
were  altogether  excluded  from  the  succes- 
■ioD.  As  long  as  a  feu  continued  in  the 
■ame  family  there  could  be  no  place  for 
the  Boeoession  of  ascendants,  for  the  father 
nnist  have  already  enjoyed  the  estate 
befoie  it  could  pass  to  his  son.  After 
land  came  to  be  regarded  as  a  subject  of 
ooBDurDe,  the  propriety  of  recognising 


the  right  of  the  father  to  succeed  to  the 
conquest  of  son,  led  to  a  modification  of 
the  feudal  rule  in  his  favour,  and  ulti- 
mately the  right  of  succession  was  ex- 
tended to  other  ascendants  in  their  order. 
Craig,  2,  13,  47,  in  a  passage  cited  by 
Ersk.  3,  8,  7,  asserts  that  the  first  instance 
of  a  father  being  served  heir  to  his  son 
occurred  in  the  sixteenth  century.  The 
Earl  of  Angus  had  conveyed  an  estate  to 
his  son,  after  whose  death  he  obtained 
himself  served  heir  to  the  latter  to  the 
same  estate.  In  Stair's  time,  the  succes- 
sion of  ascendants  was  fully  established, 
Stair,  3,  4,  35  ;  and  see  his  observations 
at  8, 4, 20,  and  Erskine's  Principles,  3, 8, 3. 
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cHAPTBB  lY.  their  issue)  in  their  order.  Failing  sons  and  their  issue,  the 
daughters  of  the  person  last  seized  (whether  by  the  same  or 
different  marriages)  inherit  pro  indiviso,  as  heirs-portioners,^ — ^the 
issue  of  those  who  have  died,  if  any,  taking  the  mother's  share. 
Where  one  of  the  daughters  has  predeceased  the  intestate,  leaving 
female  issue  only,  her  issue  inherit  the  mother's  share  pro  indiviso^ 
but  where  a  daughter  dies  leaving  male  issue,  the  law  of  primo- 
geniture applies,  and  the  eldest  son  becomes  heir-portioner  in 
place  of  his  mother,  the  succession  being  always  taken  per  stirpes 
Thus,  if  an  intestate  have  four  daughters  bom  to  him,  of  whom  the 
first  predeceases  him  unmarried,  the  second  dies  leaving  sons,  the 
third  dies  leaving  daughters  surviving  her,  and  the  fourth  survives 
her  father,  the  division  of  interests  will  be  as  follows : — One-third 
of  the  estate  pro  indiviso  will  be  taken  by  the  eldest  surviving  son 
of  the  second  daughter,  one-third  will  be  shared  by  the  female 
issue  of  the  third  daughter,  and  one-third  will  go  to  the  surviving 
daughter.^ 
AppUcationof  128.  The  Order  of  succession  among  the  issue  of  any  of  the 
Bcenttei^^  intestate's  children  is  the  same  as  that  which  obtains  in  relation  to 
^maooiia-  the  children  themselves.  In  tracing  descent  from  a  collateral 
relative  of  the  intestate,  the  order  of  succession  among  the  issue  of 
such  relative  is  the  same  as  that  which  prevails  among  the  issue  of 
the  intestate  himself. 

Ascending  line  129.    IV.    OrDER    OF    SUCCESSION    IN   THE  ASCENDING  IlNB. — 

of  suocesfiion.    Eaeh  branch  of  the  ascending  line  consists  of  a  single  member  only, 

who  is,  as  already  explained,  a  paternal  ancestor  of  the  intestate. 

Paternal  ancestors  succeed  immediately  after,  that  is  upon,  failure 

of  their  own  descendants.^ 

Effect  of  birth         130.  It  is  in  this  branch  of  succession  only  that  the  question 

aftersuocM^on  *^®s  ^  ^  ^^®  Ti^t  of  a  nearer  heir  bom  after  the  succession  has 

has  opened,      vested.     This  case  occurs  when  a  person  is  served  heir  to  his  child, 

or  grandchild,  in  consequence  of  the  failure  of  collateral  issue,  and 

afterwards  has  another  child  born  to  him.      Cases  of  this  kind 

having  arisen  under  successions  constituted  by  deed  of  entail,  the 

rule  was  established^  that  the  birth  of  the  nearer  heir  divested  the 

more  remote.^    The  same   question  having  arisen  in  a  case  of 

1  Enk.  8,  8,  13.  «  Bruce  v.  MdvUle,  1677,  M.  14,880, 

^  The  above  ia  a  connected  Bummary  and  Bannaiyne  v.   LowrU  {BlaehpootTs 

of  the  course  of  succession  in  the  descend-  case),  there  cited  ;  Lord  MounMewari  ▼. 

ing  line  as  explained  by  the  institutional  Mackcmiey  1707,  M.  14,903 ;  Maehnnon 

writers.     See  Stair,  3,  4,  and  Enk.  3,  8,  v.  Mackitmon,  1756,  M.  6566  ;  Maeldn- 

pcutim.     The  best  analysis  of  the  order  of  non  v.  MaMUmaldt  1765,  M.  5279,  5  Br. 

succession  is  that  given  by  BeU,  Pr.   §  Sup.  904,  1765,  M.  5290 ;  Maedonald  v. 

1656  (t»eq.  Madcmnon,  M.    5285;    MiddUmare    ▼. 

'  See  Table,  p.  78.  Mat^fiuiane,  5  Mar.  1811.  F.G. 

«  Chapter  XXX.,  Section  IIL  (Service 
and  Entry  of  Heirs  of  Provision). 
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intestate  succession, — Orant  v.  Orwnis  Trustees,^ — ^the  doctrine  of  qhaptib  it. 
conditional  vesting  was  again,  after  an  interval  of  half  a  century, 
brought  under  the  consideration  of  the  Court  of  Session.  The 
result  was  that,  without  disputing  the  authority  of  the  earlier 
cases,  the  judges  would  not  extend  the  doctrine  to  intestate  succes- 
sion. It  was  therefore  ruled  that  a  father,  by  completing  a  title 
as  heir  to  any  of  his  descendants,  acquires  an  indefeasible  right  to 
the  succession, — a  decision  which  is  seen  to  be  well  founded,  when 
it  is  considered  that  the  laws  of  heritable  succession  are  purely 
pogUivi  juriSy  and  that  the  vested  right  acquired  by  a  father 
through  service,  or  now  by  survivance  of  the  ancestor,  is  a  legal 
right  which  can  only  be  displaced  by  his  own  act.  The  element 
of  intention,  which  was  stated  to  be  the  ground  of  decision  in 
the  entail  cases,  is  of  course  inapplicable  to  cases  of  intestate 
succession.^ 

131.  V.  Order  of  Succession  in  the  Collateral  Line — In  ^v^  ^^  ot 

^.        __  _  _.  .  '       ^  .%  1  .  collateral  8UC- 

the  collateral  lines  of  succession  two  other  rules  come  into  opera-  cMsion.  Heir 
tion :  (1)  the  full-blood  takes  precedence  of  the  half-blood ;  ^  and 
(2)  the  succession  descends  before  ascending.  Therefore,  among 
collateral  relatives  of  the  same  degree,  the  immediate  younger 
brother  of  the  intestate  (or  of  his  ancestor,  as  the  case  may  be) 
succeeds  fii-st,  with  his  issue ;  afterwards  the  younger  brothers  in 
their  order ;  then  the  immediate  elder  brother;  after  him  the  other 
elder  brothers  in  inverse  order,  with  their  respective  issue  in  their 
order ;  lastly,  the  sisters,  as  heirs-portioners,  in  their  order.  On 
the  exhaustion  of  the  line  of  the  full-blood,  the  half-blood  con- 
sanguinean  in  the  same  branch  of  the  collateral  line  succeed,  the 
brothers,  if  younger  than  the  intestate,  in  the  order  of  seniority  ; 
if  elder,  then  in  inverse  order,*  with  their  respective  issue  in  their 
order;  then  sisters  of  the  half-blood,  with  their  issue  as  heirs- 
portioners.  The  succession  then  ascends  to  the  ancestor  in  the 
next  higher  degree,  and  failing  him,  to  his  collateral  relatives  and 
their  descendants,  in  the  order  already  specified.^ 

^  Grant  V,  Grants  Trs.,  2  Dec  1859,  *  Lady  Clerkington  v.  StewaH,  1644, 

22  D.  53.  M.  14,867  ;  Stair,  8,  5,  10,  citing  Craig, 

'  See  also  the  ojnnionB  ezpreBsed  by  2,  15,  19.     In  WiUax  v.  Farrdly  18  Joly 

Stair,  8,  5,  50 ;  Bankton,  vol.  ii.  p.  839  ;  1846,  8  D.  1226,  it  was  said,  arguendo. 

Bell,  Pr.  §  1642.     In  Qrant*$  caee  it  is  to  by  the  pursuer's  counsel  (Lord  Bnther- 

be  obf«rved  that  the  child  was  conceived  fnrd)  that  the  descendant  of  a  brother- 

M  well  as  bom  after  the  father's  service.  oonsanguinean    would    exclude   the    de- 

From  the  opinions  expressed  by  the  judges,  scendants  of  a  sister  of  the  full-blood, 

it  IB  dear  that  a  child  in  utero  would  have  But  for  the  circumstance  that  the  case  is 

been  considered  to  have  a  vested  i&terest  specially  reported  on  the  point,  we  shoold 

rafficiflnt  to  prevent  the  father  taking  have  considered  the  suggestion  to  be  a 

benefit  by  the  service.  mere  mistake,  as  we  have  not  been  able 

*SniL   3,  8,  8;  Bell,   Fr.   §  1664;  io  find  any  authority  for  it. 

Stenkoim  v.  Dewar,  1686,  M.  14,872.  '  Enk.  8, 8, 8-9 ;  Bell,  Pr.  §§  1661-1666 : 
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Sacceflsion  of 
heirs  oi  oon- 
quest. 


Exclusion  of 
the  matenuil 
line. 


132.  The  Older  of  saoceesion  stated  in  the  preceding  paragraph 
ia  that  of  the  principal  line  of  snccession.  The  heir  in  the  prin- 
cipal line  of  succession  is  called  the  heir  of  line.  The  line  of 
succession  in  conquest  deviates  from  the  principal  line  in  the  case 
of  the  succession  devolving  upon  brothers  of  the  intestate,  or  of 
his  father — that  is,  in  the  two  proximate  collateral  branches.  The 
succession  in  conquest,  failing  issue  of  the  intestate,  goes  to  his 
immediate  elder  brother  and  his  issue,  then  to  the  next  elder, 
and  so  to  the  eldest,  with  their  respective  issue.  Failing  elder 
brothers  of  the  intestate,  the  succession  in  conquest  passes  to  the 
principal  line — that  is,  the  younger  brothers  succeed  in  the  order 
of  seniority  with  their  respective  issue,  and  the  sisters  after  them.^ 
In  conquest,  as  in  heritage,  the  full-blood  excludes  the  half.^  The 
order  of  succession  among  brothers-consanguinean  is  the  same  as 
in  the  full-blood'  A  similar  divergence  occurs  in  the  branch 
collateral  to  the  intestate's  father.  Failing  the  father,  the  conquest 
goes  to  his  immediate  elder  brother,  and  so  upwards  to  the  eldest, 
with  their  issue,  after  which  the  succession  merges  in  the  principal 
line.  It  does  not  appear  that  there  is  any  corresponding  division 
in  the  higher  branches  of  the  collateral  lina^ 

133.  By  the  37th  section  of  the  Conveyancing  (Scotland)  Act, 
1874,  "  The  distinction  between  fees  of  heritage  and  fees  of  con- 
quest is  hereby  abolished  with  respect  to  all  successions  opening 
after  the  commencement  of  this  Act,  and  fees  of  conquest  shall 
descend  to  the  same  persons,  in  the  same  manner,  and  subject  to 
the  same  rules  as  fees  of  heritage." 

134.  Succession  in  heritage  never  passess  to  the  maternal  line, 
and  this  exclusion  applies  not  only  to  ancestors  and  collateral 
relatives  of  the  intestate's  mother,  but  also  to  the  wives  of  his 


"  As  by  the  law  of  Scotbiid  the  legal  suc- 
oeanon  of  heritage  is  not  divided,  except 
in  the  special  caioo  to  be  soon  explained, 
the  brother-german  next  yonngest  to  the 
deceased  snooeeds  to  him  ae  heir-at-law  ; 
according  to  the  natural  role,  heritage 
descends.  Where  the  deceaised  is  himself 
the  youngest  brother  of  three  or  more,  the 
succession  goes  to  the  immediate  elder 
brother,  and  not  to  the  eldest  of  all ;  be- 
cause, where  there  is  no  room  for  heritage 
to  descend,  which  is  its  natural  course,  it 
is  the  least  deviation  from  the  rule  that 
it  ascends,  not  per  foZtum,  but  by  the 
slowest  degrees."  Ersk.  ui  iuprc^  citing 
Grant  v.  Orant,  1757,  M.  14,874.  On  the 
succession  of  hdrs-portioners,  see  the  same 
anthor,  8,  8,  18  ;  BeU,  Pr.  §  1669. 


^  Stair,  8,  5,  10 ;  Eisk.  3,  8,  14 ; 
Craig,  2,  16,  10. 

'  See  Sir  J.  Lockhart*s  opinion  in  1 
Fount,  p.  6,  and  8  Br.  Supu  241. 

'  Stair,  8,  6,  10 ;  Lady  ClerhingUm  ▼. 
Steuxirt,  1664,  M.  14,867. 

*  Ersk.  8,  8,  14  ;  BeU,  Pr.  §  1670.  If 
the  succession  come  from  the  yoongeet 
brother,  the  immediate  elder  brother  is 
heir  both  of  line  and  of  conquest,  failing 
issue  of  the  defunct;  Boberison  v.  Lord 
HaUcerion,  1675,  M.  6606.  The  diatinctaon 
between  heritage  and  conquest  arises  only 
where  a  middle  brother  or  sister,  or  tfaeir 
issue,  dies  intestate  and  without  iasne 
surviring. 
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paternal  ancestors  and  their  relatives.^  Even  where  the  intestate  chaftbrjv. 
has  inherited  the  property  from  his  mother  or  other  maternal 
relative,  it  passes  to  his  relatives  on  the  father's  side  if  there  are  no 
descendants,  the  law  taking  no  account  of  the  source  from  which 
the  estate  has  come  in  a  question  as  to  its  distribution.^  The  in- 
testate succession  of  females  follows  the  same  rule  as  that  of  males. 
When,  therefore,  a  heritable  proprietrix  dies  without  issue,  her 
immediate  younger  brother  is  her  heir  of  line,  and  her  immediate 
elder  brother  her  heir  of  conquest.'  Her  sisters  succeed  as  heirs- 
portioners  of  line  and  of  conquest,  failing  brothers.^ 

136.  The  annexed  Table  is  intended  to  show  the  operation  of  ExpiuutUon  of 
the  roles  of  heritable  succession  within  the  ordinary  limits.    The 
persons  or  branches  succeed  in  the  order  of  the  numbers  attached 
to  their  names.     The  numbers  within  brackets  show  the  order  of 
succession  in  relation  to  conquest. 


I  Craig,  %  17,  9,  and  GUberet  case, 
tbere  cited ;  Stair,  8,  4,  5  ;  Lennox  v. 
Linton,  1663,  M.  14,867  ;  Enk.  8,  8, 9-10. 

*  Lennox  ▼.  Linion,  supra,  where  it  waa 
lield  that  a  brother-uterine  could  not  snc- 
oeed  to  estate  which  had  come  from  the 
mother,  for,  laya  the  reporter,  "  we  have 
DO  uterine  sDccesaion,  neither  holds  it 
with  in  maienia  nuUemia,  patema  pater- 


ail." 


'  Stair,  3,   4,  88 ;  RoberUon  v.  Lord 


HaUterton,  1675,  M.  5605 ;  Cuntnghame 
V.  Cuninghamej  1770,  M.  14,875,  where 
the  saooesaion  of  a  lady's  conquest  heii- 
age  was  found  to  belong  to  the  son  of  her 
immediate  elder  brother,  jure  repruenia- 
tionig.  In  this  case  it  seems  to  have 
been  erroneously  assumed  that  the  eldest 
brother  was  the  **  heir  general  and  of 
Ime.*' 

^  Erak.  3,  8, 15;  Oarsev.Rustd,  1717, 
M.  14,878. 
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18S.  VL  Caduoiaky  Eight  of  the  Crown. — ^The  Sovereign,  in  oHAFnntiv. 
the  character  of  last  heir,  is  entitled  to  the  property,  both  heritable  socceasion  of 
and  moveable,  of  any  one  who  dies  intestate  and  without  lawful  JjJ®J^J*2^ 
heirs  to  take  up  his  succession.^    The  Crown  also  succeeds  as  last  ^^^res. 
heir  to  a  bastard  who  dies  intestate  and  without  heirs. of  his  body-; 
for  a  bastard,  having  no  recognised  descent,  can  have  no  heirs  either 
in  flie  ascending  or  collateral  lines.*    The  ground  of  the  Crown's 
title  is  the  same  in  both  cases,  except  that  in  the  latter  case  the 
More  of  the  ascending  and  collateral  lines  of  heirs  results  from 
bastardy,  while  in  the  former  it  results  from  the  extinction  by  death 
of  these  branches  of  the  succession,  or  the  impossibility  of  tracing 
the  line  of  succession  in  these  branches. 

137.  The  Crown  usually  names  a  donatory,  upon  application  by  ^^^^I^P^"^ 
the  parties  interested  to  the  Exchequer.     In  the  case  of  failure  of 

heirs  by  bastardy,  a  preference  is  usually  given  to  the  nearest 
relatives  in  the  paternal  line — ^that  is,  of  the  reputed  father.  Gifts 
of  tUiiTna  hceres  are  usually  bestowed  on  the  nearest  relatives  in  the 
maternal  line,  in  respect  of  the  extinction  of  the  paternal  line,  but 
the  Crown  is  not  bound  to  conform  strictly  to  the  analogy  of  the 
1^  course  of  succession,  or  indeed  to  make  a  gift  at  all.  A  brother 
or  sister  uterine  of  the  deceased,  if  such  exist,  is  considered  to  have 
an  equitable  claim. 

138.  It  has  been  observed  by  Professor  Bell  ^  that  the  right  of  ^fS^^af"^*^ 
^xTna  Ticeres  is  not  properly  a  right  of  succession.     But  it  appears  sign's  right, 
that  it  has  been  so  interpreted  in  some  cases.    Thus  it  has  been 

held  that  the  donatory  of  the  Crown  may  pursue  a  reduction  ex 
eapite  Ucti,  though  this  is  a  privilege  competent  only  to  heirs.*  In 
the  latest  of  the  cases  cited,  the  Court  intimated  that  the  point  was 
settled  by  the  decision  in  Goldie  v.  Murray ^  which  had  been  affirmed 
by  the  House  of  Lords,  and  would  not  entertain  any  argument  on 
the  subject.    The  Sovereign,  as  uUiina  hceres,  does  not  represent 


^  Stair,  8,  3,  47  ;  Moto'b  Notes,  38  ; 
Enk.  3, 10, 2  ;  Bell,  Pr.  §  1669.  Aoooid- 
ing  to  the  Uw  of  England,  freehold  pro- 
perty, iqpon  fajlnre  of  heirs,  escheats  to 
the  Crown,  unless  an  overlord  can  be 
tiaoed,  which  is  seldom  the  case.  Copy- 
bold  estate  in  the  same  circumstances  es- 
dieats  to  tJie  lord  of  the  manor.  Bnt 
before  these  rights  take  effect,  the  differ- 
ent matenial  lines  of  ascendants  and  col- 
laterals nrast  be  ezbansted,  beginning 
with  that  one  which  is  nearest  to  the 
BMKt  remote  paternal  ancestor,  and  pro- 
ceeding downwards  to  the  intestate's 
moiher  and  her  relatiTes.     See  the  two 


lines  of  succession  compared  in  Paterson*8 
Engliish  and  Scotch  Law,  pp.  264-7,  and 
Table,  supra,  p.  78. 

«  Stair,  3,  3,  44  ;  Ersk..  8,  10,  6. 

>  Bell,  Pr.  §  1669.  The  observation  is 
correct  in  this  sense,  that  the  Grown  will 
not  succeed  under  a  destination  to  heirs  ; 
Torrie  v.  King*8  Remembrancer,  31  May 
1832, 10  Sh.  697. 

*  QMie  V.  Murray,  1763,  M.  3183 ; 
Brock  V.  Cochrane,  2  Feb.  1809.  P.O.; 
and  see  Begg  v.  Amot,  1741,  M.  8182. 
The  rule  extends  to  gifts  of  bastardy ; 
Stair,  4,  12,  3;  Ersk.  3,  10,  6. 
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vires  hoBreditatis.    The  donatory  has  the  benefit  of  this  privil^.^ 
Crown  dona-  139.  The  donatory  is  subject  to  the  disabilities  of  an  assignee, 

am  a^goee!     *^^»  Consequently,  cannot  take  up  a  lease  which  is  granted  to  heirs 
excluding  assignees.^     Mr.  Hunter  was  of  opinion  that  this  rale 
woiUd  not  extend  to  the  donatory  of  a  lease  which  had  accrued  tx> 
the  Crown  by  forfeiture.* 
Compiotion  of        140.  In  Order  to  complete  a  title  to  caduciary  estate,  the  Crown 
title.  ^°**^'^"  donatory  must  obtain  a  gift  from  Exchequer,  with  power  to  sue  a 
declarator  of  vltiraa  hceres  or  bastardy,  as  the  case  may  be.     The 
action  is  executed  against  the  lieges.     If  the  intestate  leaves  a 
widow  she  must  be  cited,  she  being  a  party  interested  to  the  extent 
of  her  terce.     After  decree  of  declarator,  the  donatory  obtains  a 
letter  under  the  quarter  seal  charging  the  superior  to  give  him  an 
entry.    Creditors  sometimes  apply  for  a  gift  of  their  debtor's  estate, 
or  they  may  attach  it  by  diligence  in  the  ordinary  way,  calling  the 
Officers  of  State  as  representing  the  Crown.* 
Whether  the  141.  The  law  of  vlHmtis  hceres  appears  to  have  undergone  con- 

Sfted*iiD?he     siderablc  changes  since  the  time  of  the  earlier  institutional  writers. 
^ng'8  ixwition  Craig,  building  upon  the  ancient  theory  of  feudal  property  as 
having  originated  in  voluntary  grants,  lays  down  that  heritable 
estate  reverts  to  the  superior  on  failure  of  heirs  ;^  and  this  assertion 
is  repeated  by  Lord  Kames,®  although  the  true  doctrine  had  pre- 
viously been  enunciated  by  Stair,  who  explains  that  the  King  by 
his  royal  prerogative  excludes  all  other  superiors,  unless  by  express 
provision  of  the  investiture  the  fee  be  provided  to  heirs-male  or  of 
tailzie,  which  failing,  to  return  to  the  superior.^ 
No  limit  recog-        142.  The  notion,  derived  from  the  Book  of  the  Feus,^  that 
computation  of  ^&^  propinquity  did  not  extend  beyond  the  seventh  degree,  was 
propinquity,     ncver  the  law  of  Scotland.®    It  was  once,  however,  erroneously 
decided  that  an  estate  destined  to  heirs-male  fell  to  the  Crown  on 
the  extinction  of  the  male  line,  instead  of  resulting  to  the  heir- 
at-law.^^    This  doctrine  was  condemned  by  Bankton,^^  and  does 
not  receive  any  countenance  from  modem  decisions  or  from  works 
of  authority. 

1  OalbraUh  v.   Deam,  1685,  M.  1864  ;  "  Craig,  2,  17,  11. 

and  see  Enk.  8,  10,  4.  <  Stat.  Law,  voce  '<  UUimut  Ecerts.'' 

«  Faleaner  v.  Hay,  1789,  M.  1865.  '  Stair,  8,  8,  47. 

'  1  Landlord  and  Tenant,  8d  ed.  187.  ^  Lib.  Feud.  1,  1,  4  ;  and  see  Craig,  2, 

*  Ro88*B  BeU'B  Law  Diet,  voce  "Last  17,  U. 

Heir."    See  also  anthorities  cited  in  Stair,  ^  Stair,  8,  8,  47  ;  Ersk.  8,  10,  2. 

8,  8,   47,  and  Rdd  v.  Officers  of  State,  ^^  Tennent  v.  Tennent,  1688,  M.  14,897. 

1747,  M.  1865.  ^i  Bankton,  vol.  iL  284. 
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SECTION  II.  

Division  of  the  Heritablk  Suookssion. 
(Hhks  of  Link  and  of  Conquest:  Heitis-Portioners.) 

143.  I.  Heirs  of  Line  and  of  Conquest. — ^The  diflference  be-  DiTiaion  be- 
tween the  lines  of  succession  in  heritage  and  conquest  has  been  SS^d  of  ^ 
already  explained.^    We  have  still  to  consider  what  parts  of  the  conq'*"*. 
succession  fall  to  the  heirs  in  these  respective  lines  in  cases  where 

the  succession  is  divided,  and  it  has  been  thought  proper  to  pre- 
serve what  was  published  in  1868  under  this  head,  because, 
although  under  the  operation  of  the  Conveyancing  (Scotland)  Act, 
1874,  section  37,  fees  of  conquest  are  for  the  future  to  descend 
as  if  they  were  fees  of  heritage,  it  is  easy  to  see  that  questions 
may  arise  depending  on  successions  which  had  vested  in  an  heir 
of  conquest,  or  had  been  transmitted  through  him  before  the  date 
of  the  commencement  of  the  Act. 

144.  The  general  rule  is,  that  whatever  the  intestate  acquired,  Heirofcon- 
whether  by  purchase  or  by  gratuitous  disposition,  from  a  stranger,  ^tate  ac<^iired 
or  from  a  kinsman  to  whom  he  would  not  by  law  succeed,  goes  to  g^JSitftiSe" 
the  heir  of  conquest,  provided  it  is  estate  capable  of  being  feudal- 
ised ;  while  estate  to  which  the  deceased  succeeded  as  heir-at-law 

or  heir  of  provision,  as  well  as  estate  not  requiring  infeftment  and 
titles  of  honour,  are  inherited  by  the  heir  of  line.^  Conquest,  in 
descending  from  the  heir  of  conquest  to  his  heir,  becomes  heritage,* 
and  this  whether  it  descends  db  intestato  or  by  virtue  of  ^  destina- 
tion to  the  heirs  and  assignees,  or  heirs  whatsoever,  of  the  person 
last  seized.*  But  where  an  heir  of  conquest  had  possessed  on 
apparency  only,  and  died  without  having  made  up  a  title  to  his 
ancestor's  estate,  the  succession  remained  in  hoBreditate  jacente  of 
the  ancestor  and  passed  to  his  next  heir  of  conquest.* 

145.  Estate  acquired  in  fee-simple  under  the  Entail  Amend-  Snccesirion  to 


^  Sv^pra,  Chapter  IV.,  Section  I. 

>  lib.  Fend.  2,  50 ;  Craig,  1,  10,  26  ; 
Stair,  3,  5.  10 ;  BeU,  Pr.  §  1671  (6th 
ed.  §  1670). 

'  Stair,  3,  5,  10  ;  Enk.  8,  8, 16  ;  BeU, 
P».  §  1676. 

♦  Bo^  V,  B<nfd,  1774,  M.  8070  (2d 
point).  The  case  of  conquest  becoming 
heritage  at  the  second  change  in  the  suc- 
cssnon  furnishes  an  example  of  an  elder 
brother  succeeding  to  a  younger  as  heir 
of  line.  For,  suppose  the  yotmgest  of 
tfaiee  brothers  to  acquire  property  by 
parchase  and  to  die  intestate,  the  imme- 
VOL.  I. 


diate  elder  brother  succeeds  him  as  heir 
of  conquest.  On  the  death  of  the  latter, 
the  eldest  brother  takes  the  succession 
(which  has  now  become  heritage)  in  the 
character  of  heir  of  line.  The  tendency 
of  the  combined  rules  of  sucoesslon  in 
heritage  and  conquest  is  ultimately  to 
unite  the  property  acquired  by  different 
members  of  a  family,  and  thus  to  promote 
the  aggregation  of  estates.  See  Ersk. 
3,  8,  14. 

'  Aitchisony,  Aitehiaon,  7  March  1829, 
7  S.  668 ;  Boyd  v.  Boffd,  tupra  (Ist 
point). 

F 
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oHAPTMt  lY.  ment  Acts  by  an  heir-substitute  of  entail  would  be  heritage  in  his 
estate  dieen-  person,  because  he  would  still  hold  under  the  entail,  the  effect  of 
OT  i^Sed^  the  decree  being  merely  to  evacuate  the  ulterior  destination, 
under  decia-  Entailed  estate  similarly  acquired  by  an  institute  who  was  not  the 
heir  of  the  granter  aliogui  siuscessurus,  would,  on  the  same  view, 
be  conquest  in  his  person. 
DeBtinatioDB,  146.  It  may  be  convenient  to  state  the  distinctions  which  have 

tive^^fiwrap"  ^^^  recognised  in  relation  to  the  succession  of  collaterals  under 
of  heir  of  con-  destinations  to  heirs  whatsoever,  where  the  property  is  conquest 
in  the  person  of  the  disponee.  The  destination  may  either  be  to 
the  heirs  of  the  granter  or  to  those  of  a  person  previously  nomi- 
nated, and  the  heir  designated  may  succeed  either  as  a  conditional 
institute  or  as  a  substitute.  These  destinctions  present  four  cases  : 
(1.)  Where  the  destination  is  to  the  granter's  heirs,  failing  others 
previously  nominated,  and  the  succession  opens  to  heirs  as  condi- 
tional inditutes.  This  is  the  point  decided  in  the  first  branch  of 
Boyd  V.  Boyd}  where  it  was  held  that,  as  the  immediate  disponee 
had  ftdled  to  make  up  a  sufficient  title  to  certain  estate,  the  property 
remained  in  hcereditate  jacente  of  the  granter,  and  therefore,  and  in 
respect  the  said  land  was  a  feudum  novum  in  him,  the  property 
thereof  devolved  and  fell  to  his  heir  of  conquest.*  This  doctrine 
subsequently  received  the  sanction  of  Lord  Neaves  and  the  Second 
Division  of  the  Court  in  a* case  to  which  we  are  immediately  to 
refer.*  (2.)  Where  the  destination  is  to  the  granter's  heirs  on  the 
failure  of  those  previously  nominated,  and  the  succession  opens  to 
the  former  as  mbstitutes.  This  was  the  point  decided  in  Robison's 
case,^  in  favour  of  the  heir  of  line.  The  principle  is,  that  after 
the  estate  has  vested  by  inheritance  in  an  heir,  it  ceases  to  be  con- 
quest of  the  granter ;  and  that  the  expression  heirs  of  the  granter 
must  then  be  construed  designative,  and  in  that  sense  it  is  applicable 
to  the  heir  of  line.  (3.)  In  the  case  of  Miller  v.  Miller's  Trustees,^ 
the  destination  was  to  a  nominatim  disponee,  whom  failing,  to  the 
heirs  whatsoever  of  the  disponee.  The  disponee  predeceased  the 
granter,  and  the  succession  therefore  opened  to  his  heir  in  the 
character  of  conditional  institute.  The  judgment  of  the  Court  was 
in  favour  of  the  heir  of  line,  and  their  judgment  was  affirmed  on 
appeal.    Here  the  estate  could  not  be  conquest  of  the  disponee, 

^  Boyd  V.  Bayd,  iupra  (1st  point).     It  *  RobUon  v.  Eobitont  iupra. 

is  here  aaBumed  that  John  Boyd,  the  fiar  *  MtiUr  v.  Miller's  7V«.,  19  Jan.  1881, 

or  purchaeer,  was  the  true  granter  of  the  7  W.  &  S.  1,  a%.  9  Sh.  295.     This  deci- 

deetination.  sion  is  in  conformity  with  the  jndgment 

'  M.  S072.  The  grounds  off  the  decision  in  Boyd's  case,  mpra,  on  the  third  point, 

upon  aU  the  points  are  stated  in  the  inter-  M.  3072  ;  ShoH  v.  SkoH,  1771 ,  M.  561 5, 

locntor  of  the  Lord  Ordinary.  is  ovemiled. 

>  Bobimm  ▼.  Robison,  3  June  1859,  21 
D.  905. 
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because  the  estate  never  vested  in  him  ;  hence  "  heir  "  must  be  con-  chaftib  iv. 
straed  designative,  and  is  applicable  to  the  principal  line  of  the 
snccession.  (4.)  In  the  case  last  cited,  it  was  observed  by  the  Lord 
Justice-Clerk  that  if  the  succession  had  vested  in  the  party  named 
as  institute,  being  conquest  in  his  person,  his  heir  of  conquest  would 
have  been  the  party  entitled  to  take  it  up  as  first  substitvie  under 
tlie  destination  to  heirs,  and  this  principle  was  given  effect  to  in 
the  subsequent  case  of  Brovm  v.  Campbell}  It  will  be  seen  from 
the  decisions  that  these  rules  apply  to  heritable  succession  under 
trust-deeds  as  well  as  under  deeds  of  direct  conveyance. 

147.  Subjects  to  which  the  intestate  might  have  succeeded  as  Diftinetion 
heir-at-law  do  not  become  conquest  in  his  person  by  reason  of  his  maSte  * 


having  actually  acquired  them  from  his  ancestor  by  a  gratuitous  tor  wm  heir 
disposition,  whether  inter  vivos  or  intuitu  mortis.^  Estate  pur- 
chased from  an  ancestor  is  understood  to  be  conquest.  According 
to  Craig,'  whose  statement  of  the  law  is  adopted  by  Erskine,  it 
would  appear  that  estate  acquired  by  gift  inter  vivos  from  a  col- 
lateral relative  ought  to  be  accounted  conquest,  because  the  donee 
is  not  necessarily  his  heir-presumptive  at  the  time  of  the  grant, 
even  if  he  should  become  so  at  the  death  of  the  grantor.* 

148.  With  regard  to  the  subjects  which  are  comprehended  in  whst  suijeots 
conquest,  the  following  distinctions .  have  been  recognised : — As  qJHSt^^M- 
akeady  stated,  conquest  includes  only  subjects  to  which  a  title  has  Son. 
been  completed  by  infeftment,  or  which  require  infeftment  to  com- 
plete it.^    Under  this  rule  are  comprehended  bonds  and  disposi- 
tions in  security,  heritable  bonds,®  adjudications,^  property  of  which 
the  title  is  taken  in  the  name  of  a  trustee,  although  without  a 
written  acknowledgment  of  trust,^  and  also  heritable  rights  under 
trust-dispositions.^    Heritable  estate  which  does  not  require  infeft- 

^  Brown  v.  Campbdl,  16  March  1855,  afterwards  had  iBsae  of  his  own  hody,  who 

17  D.  759.    The  heir  of  conquest  can  would  have  been  nearer  in  blood  to  him 

Derer  succeed  under  a  destination  to  A.  than  the  disponee." — Ersk.  3,  8,  15. 

B.  and  hia  heii8,^if  his  predecessor  have  '  Supra,  §  1^4.     See  Ersk.  3,   8,  16  ; 

served  heir- substitute  of  provision  under  Bell,  Pr.  §  1672. 

the  deed.     The  principle  of  this  decision  *  A  v.  B,  1676,  M.  5608  ;  Menzies  v. 

must  therefore  be  confined  to  the  case  of  Menzies,  1738,  M.  5614  ;   Elch.  Her&G. 

so  heir  daiming  aBjirat  substitute.  2  ;  E.  of  Selkirk  v.  />.  of  HamUtonf  1740, 

>  Stair,  3,  5,  10  ;  Ersk.  8,  8, 15  ;  Bell,  M.  5615,  5  Br.  Sup.  684,  695,  affd.  1  Gr. 

iV.  1 1673.  St.  &  P.  271. 

*  Craig,  2,  15,  17 ;  Eisk.  ut  supra.  "^  A  v.  B,  1675,  M.  5608  ;  Anderaon  v. 

*  **  An  heritable  grant  by  one  who  has  Anderaon,  1677,  M.  5609  ;   E.  of  Selkirk 
no  lawful  issue  in  favour  of  a  brother  v.  D.  of  Hamilton,  supra. 

oB^t  to  be  accounted  conquest  in  the  ^  E.    of  Selkirk  v.    2>.   of  ffamiUon, 

grantee,  unless  the  grant  has  been  ex-      supra. 

pnady  made  over  to  him  as  the  granter's  "  Miller  v.  Miller's  Trs.,  19  Jan.  1831, 


For  though  the  disponee  was      9  Sh.  295,  and  7  W.  &  S.  1  ;   Brovm  v. 
at  the  date  of  the  right  the  disponer's      CamphtU,  16  March  1855,  17  D.  759. 
presumptive  heir,  the  disponer  might  have 
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capable  of  be 
coming  oon- 

Snest  BQOces 
on* 


ppAfTiB  lY.  ment  is  not  conquest,  but  belongs  to  the  heir  of  line, — as  leases,^ 
pensions,'  and  personal  bonds  to  heirs  secluding  executors.* 
These  last  are  supposed  to  belong  to  the  heir  in  heritage  desiffnaiivS 
on  the  principle  already  explained  in  treating  of  the  succession  in 
heritage  and  conquest  under  destinations.*  Under  the  head  of 
rights  requiring  infeftment  we  may  now  include  rights  constituted 
by  deeds  which  may  be  recorded  in  the  Register  of  Sasines  under 
the  provisions  of  the  Conveyancing  Statutes,^  and  perhaps  also 
leasehold  property  recorded  in  the  same  register.^ 

Tefaids  whether  149.  It  is  asserted  by  Erskine,^  whom  Bell  has  followed,®  that 
teinds  do  not  fall  under  conquest,  because  they  are  a  burden  not 
on  the  ground,  but  on  the  crop.  But  the  authorities  cited  by  these 
authors  do  not  bear  out  the  proposition.  In  the  earliest  case  on 
the  point  the  question  was  as  to  a  purchase  of  the  teinds  of  the  iiUes- 
tote's  lands,^  and  the  Lords  found,  in  respect  of  an  indication  of 
intention  in  the  title, "  that  the  teinds  descended  to  the  heir  of  line 
who  succeeded  in  the  lands,  and  would  have  been  of  the  same 
opinion  (without  that  specialty)  wherever  one  purchases  the  teinds 
of  his  own  lands,  that  it  is  eo  animo  to  let  them  descend  to  the 
same  heirs."  The  decision  in  the  leading  c£we  of  the  Earl  of  Selkirk 
V.  The  Duke  of  Hamilton}^  was  put  on  the  same  ground.  It  would 
appear,  therefore,  that  the  teinds  of  conquest  lands,  when  separately 
acquired,  ought  to  descend  to  the  heir  of  conquest ;  and  where 
teinds  are  conveyed  in  the  same  instrument  with  the  lands,  they 
will  of  course  go  to  the  same  heir.  With  regard  to  rights  of 
titularity  and  teinds  unconnected  with  the  intestate's  landed  estate, 
it  would  seem  that  these,  if  not  feudalised,  are  to  be  regarded  as 
heritage.  It  has  been  held  that  the  purchase  of  the  property  of 
lands  whereof  the  purchaser  had  inherited  the  superiority,  with  the 
intention  of  consolidating,  impressed  the  character  of  heritage  on 
the  conquest  lands.^^ 

160.  Udal  property,  which  is  held  by  possession  on  a  disposi- 
tion without  infeftment,  and  which  vests  without  service,  would 
seem,  according  to  the  analogy  of  leases,  to  be  excluded  from  the 


Udal  property. 


^  E.  of  Jhmbar's  Hevn,  1625,  M. 
5606  ;  Ferguton  v.  Perguwn,  1668,  M. 
5605. 

>  Ersk.  3,  8,  16. 

»  Beghie  v.  Beghie,  1706,  M.  5609  ;  E, 
of  Sdhirh  v.  JD.  of  HamiUon^  su^prn. 

*  Enk.  3,  8,  16.  See  observation  of 
the  same  author  upon  Wadsets,  id,  pL 

^  Shaw's  BeU's  Com.,  p.  1029,  editor's 
note  {d), 

<  Id.  See  the  Act,  20  and  21  Vict, 
cap.  26. 


'  Ersk.  3,  8,  16. 

8  BeU,  Pr.,  §  1672. 

•  Oreenoeh  v.  Oreenock,  1786,  Blch., 
Her.  and  Con.  1 ;  M.  5612. 

"  E,  of  Sdkirh  v.  D.  of  HamUton, 
1760,  M.  5615  ;  1  Or.  St.  &  P.  271. 

^^  Same  case.  The  difierent  points  of 
the  judgment  are  well  sammariaed  in 
Elchies,  voce  '*  Heritage  and  Gonquesi." 
No.  8.    All  were  aflSnned  on  appeal. 
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category  of  conquest  heritage.     But  we  have  not  been  able  to  find  chaptbb  iv. 
any  authority  on  the  subject ;  and  in  the  only  cases  reported  upon 
succession  to  udal  property  ^  the  state  of  the  pedigree  was  such  that 
the  succession  in  heritage  and  conquest  flowed  in  the  same  line. 

161.  IL  Heiks-Pobtionbbs. — Heirs-portioners  ^  take  the  sue- Estates  of  hetn 

cession  as  ipro  indiviso  proprietors  in  equal  shares.    Their  estate  is  S^^^^t. 

not  of  the  nature  of  a  joint  interest,  but,  as  the  name  imports, 

that  of   part-owners  or  portioners.'     There  is  therefore    no  jus 

aeerescendi  in  respect  of  their  succession,  but  each  heir-portioner 

tiansmits  her  share  to  her  heir-at-law.     Another  consequence  of 

the  nature  of  the  right  is,  that,  as  it  is  a  right  in  seversdty,  each 

heir-portioner  has  a  title  to  pursue  in  questions  with  third  parties 

in  relation  to  the  property,^  contrary  to  the  rule  in  actions  at  the 

instance  of  joint  proprietors.^    And  whilst  the  estate  continues  to 

be  possessed  in  common,  the  law  recognises  a  separate  right  of 

property  on  the  part  of  the  eldest  heir-portioner  in  relation  to  those 

indivisible  subjects  which  would  fall  to  her  jure  prcBcipui  on  a 

division  of  the  estate.     The  eldest  heir-portioner  is  therefore  the 

proper  party  to  grant  entries  to  vassals,^  though,  if   the  heirs- 

portioners  should  concur  in  offering  a  charter  in  their  joint  names, 

the  vassal  is  bound  to  accept  of  it,  for  he  is  "^  not  obliged  to  take 

infeftment  severally  from  the  heirs-portioners  of  the  superior,  but 

either  from  the  whole  jointly  or  from  the  eldest  by  the  prerogative 

of  her  birth."  ^ 

162.  Any  of  the  heirs-portioners  may  insist  on  having  the  sue-  DiTisionof  the 
cession  divided,  which  is  accomplished  by  the  Sheriff  and  a  jury  Si^Srbrieveg 
acting  under  a  brieve  of  division.®    The  brieve  is  not  retourable  to  of  division. 


^  RendaUv,  Robert$on,  15  Dec  1836, 
15  Sh.  285 ;  BeaUan  v.  Gavdie,  2  Feb. 
1842, 10  Sli.  286. 

'  For  the  mles  according  to  which 
■^-purtionen  inherit,  reference  ia  made 
*<>tke  preceding  section,  «*pra,  §  127. 

'  Car^iB  y.  Muir,  21  Jan.  1837,  15  Sh. 
4W;  M'Ndghi  V.  LoekhaH,  80  Nov. 
|848,6D.  128,  136,  per  L.  J.-O.  Hope. 

HdiB-portioiien  are  not  joint  pro- 
?"***«,  but,  as  their  name  imports,  fart- 
^'y^  or  portioners.  They  hold  pro 
^mio,  whUe  the  subject  is  undivided. 
^  eich  has  a  title  in  herself  to  her  own 
put  or  share,  which  she  may  alienate  or 
^"^^^  by  her  own  separate  act.  The 
cooditioii  of  two  jidnt  proprietor*  in  the 
'tt  is  very  diffinent ;  they  haye  no 
*Bp*nto  estates,  but  only  one  estate 
verted  in  both,  not  merely  pro  indivito 
in  reipect  of  possession,  but  altogether 


pro  vndiviso  in  respect  of  the  right.  The 
distinction  is  the  same  which  the  Lord 
Ordinary  believes  is  expressed  by  English 
lawyers  by  the  terms  joint  tenants  and 
tenanti  in  common.''  Lord  Monoreiff*s 
note  in  CarffUl,  supra. 

*  See  Lawaon  v.  Leitk  and  NewcatUe 
Packet  Co,,  26  Nov.  1850,  18  D.  175. 

°  Johnston  v.  Crawford,  8  July  1855, 
7  D.  1028. 

•  Stair,  8,  5,  11 ;  Ersk.  8,  8,  18 ;  lad}f 
Imss  v.  Inglis,  infra. 

7  Lady  Loss  v.  Inglis,  1678,  M.  15,028. 
Joint  proprietors  of  a  superiority  must 
concur  in  granting  an  entry,  and  if  they  do 
so  there  is  no  splitting  of  the  superiority  ; 
CargtU,  v.  Muir,  supra, 

B  Stair,  4,  3,  10-12.  For  the  form  of 
the  brieve  see  1  Jurid.  Styles,  4th  ed. 
880,  and  Stair,  4,  8,  12. 
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Titles  of 
honour  and 
indivisible 
subjects. 


What  subjects 
are  compre- 
hended in  the 
jtu  prcecipfti. 


Chancery,  and,  on  this  ground  it  is  held  that  the  proceedings  are  * 
not  subject  to  review  by  advocation  after  the  verdict,  but  only  by 
way  of  reduction.^  The  eldest  heir-portioner  is  entitled  to  the 
portion  next  the  mansion-house ;  the  others  cast  lots  for  their 
choice.  The  Court  will  not  assign  shares  to  the  heirs  ;  they  must 
either  agree  as  to  the  distribution,  or  let  it  be  settled  by  chance  * 

163.  The  nile  of  equal  division  amongst  heirs-portioners-suffers 
an  exception  in  the  case  of  peerages  and  titles  of  honour,  which, 
unless  otherwise  limited,  descend  to  the  eldest ; '  and  also  in  the 
case  of  the  distribution  of  certain  subjects  which  the  law  regards 
as  indivisible.  With  regard  to  indivisible  subjects,  the  law  appears 
to  be  that,  until  a  division  takes  place,  they  are  to  be  enjoyed  in 
common  by  all  the  heirs -portioners.  Therefore,  casualties  of 
superiority  falling  due  whilst  the  heirs  are  possessing  pro  indiviso 
are  subject  to  division,*  and  entries  may  be  given  to  vassals  by  the 
heirs-portioners  jointly.^  Upon  a  division,  the  eldest  heir-portioner 
is  entitled  to  indivisible  subjects  as  a  prcedpuum.  The  annual 
profits  of  such  subjects,  when  received  in  money,  as  feu-duties, 
are  to  be  shared  with  the  other  heirs-portioners,  or  compensation 
given.  But  subjects  which  are  intended  for  the  personal  use  of  the 
proprietor,  as  a  mansion-house  and  its  appurtenances,  and  subjects 
yielding  only  C£tsual  profits,  as  blench  superiorities,  fall  to  the 
eldest  heiV'j^Ttioner  jure  prcecipui,  without  recompense. 

164.  In  the  application  of  these  principles  the  following  points 
have  been  determined  : — (1)  The  benefit  of  a  prcecipuum  belongs 
only  to  the  eldest  sister  (or  her  representative)  succeeding  as  an 
heir-portioner,  not  to  the  eldest  of  a  family  of  sisters  to  whom 
property  is  destined  as  joint  disponees.^  Sisters  or  their  repre- 
sentatives succeeding  to  settled  estate  under  a  destination  to  heirs 
whatsoever,  in  a  settlement,^  or  deed  of  entail,®  take  as  heirs- 
portioners,  and  the  eldest  is  entitled  to  a  prcedpuum,  (2)  The 
mansion-house,  or  principal  messuage  of  a  landed  estate,  with  the 
ofl&ces  and  ground  occupied  in  connection  with  it,  belong  to  the 
eldest  heir-portioner  as  a  prcedpuum? — the  garden,  avenue   and 


^  APNeight  y.  LockhaH,  6  D.  189,  per 
Lord  Justioe-Glerk  Hope ;  Caihcart  v. 
JRocheid,  1772,  M.  7668. 

*  Lady  Houston  v.  Dunbar,  1742,  M. 
5866  ;  Inglia  v.  Inglis,  1781,  Hume,  762. 

3  Ersk.  8,  8,  18  ;  BeU,  Pr.  §  1669. 

*  Fenton  v.  DirietonU  Heirs,  1628,  M. 
5357.  See  remarks  on  this  case  per  Lord 
Justice-Clerk  Hope  in  M^ Height  v.  Look- 
hart,  6  D.  186. 

B  Lady  Lu$s  v.  Inglia,  1678,  M.  15,028. 
<  Catheart  y.  Rookeid,  1778,  M.  5875. 


7  Wight  V.  IngUi,  1798,  M.  "Heir- 
Portioner,"  App.  No.  1  ;  Madattchlane 
V.  Madauchlane,  1807,  id.  pL  No.  3. 

B  Dennittoun  y.  Wdah,  17  June  1S30, 
8  Sh.  935.  This  is  a  result  of  the  role  of 
law  that  heirs  whatsoever  take  the  estate 
in  fee-simple. 

»  Stair,  8,  5,  11  ;  Ersk.  8,  8, 13  ;  Ocmne 
y.  Coufie,  1707,  M.  6862,  2453  ;  Forbes  v. 
Forbes,  1774,  M.  5878  ;  Irdand  ▼.  Oovan, 
1765,  M.  5873  ;  Denniaioun  ▼.  WeUk, 
av^pra. 
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orchard  ^  of  the  mansion,  if  not  let,^  being  included.  The  second  chaftm  it. 
aister  has  no  right  to  a  second  messuage.'  The  eldest  has  no  right 
to  a  house  in  town  or  to  a  country  villa ;  and  if  there  is  adjacent 
property  capable  of  being  divided,  the  dwelling-house  must  be 
included  in  the  partition,  and  taken  at  its  valua^  It  was  held  that 
a  country  house  which  had  been  let  by  the  ancestor  of  the  heirs- 
portioners,  but  which  had  formerly  been  used  as  the  mansion-house 
of  a  larger  estate,  could  not  be  claimed  as  a  prcedpuwrn  ;  and  the 
opinion  was  expressed  that  no  house  could  be  claimed  as  such 
which  had  not  been  used  as  a  residence  by  the  person  to  whom  the 
heirs-portioners  succeeded.*  (3)  There  is  no  prasdpuum  of  heirship 
moveables.*  (4)  Patronages,  when  falling  to  heirs-portioners, 
are  to  be  exercised  in  the  same  manner  as  by  joint  proprietors. 
The  heirs-portioners  will  therefore  present  to  the  benefice,  and  levy 
the  vacant  stipend  by  turns,  the  first  vice  or  turn  falling  to  the 
eldest.^  Titularities  of  teinds  i'alling  to  the  patron  under  the 
Statute  1693,  cap.  25,  would,  we  presume,  be  divided  like  other 
property.  (5)  The  eldest  sister  has  the  custody  of  the  title-deeds 
of  the  estate,  and  must  give  transumpts  when  required,  she  herself 
bearing  an  equal  share  of  the  expense.^  This  right  she  does  not 
lose  although  a  younger  sister  may  have  acquired  a  larger  interest 
in  the  estate  by  a  subsequent  arrangement* 

1651  (6)  The  eldest  heir-portioner  has  a  preferable  right  to  a  |{od«ofdiTi. 
superiority,  with  its  casualties  «uid  feu-duties ;  but  with  regard  to  Jj^J^J/"^ 
the  latter,  says  Erskine,  "  because  they  are  a  fixed  yearly  rent,  and 
80  of  a  different  nature  from  the  casualties  of  superiority  which 
depend  upon  accidents,  the  younger  sisters  have  compensation  for 
their  shares  of  them  out  of  the  other  estate  of  the  deceased.''  ^  In 
Lady  Houston  v.  Dunbar,  a  leading  case  in  this  branch  of  the  law, 
the  Lords  found  "  that  the  eldest  heir-portioner  is  entitled  to  one 
of  the  superiorities  and  the  feu-duties  arising  therefrom,  and  that 
she  is  entitled  to  make  her  election ;  that  the  second  heir-portioner 
is  entitled  to  the  other  superiority  and  the  feu-duties  arising  there- 

1  Pedu   V.   Pedies,   1748,  M.    5867  ;  «  Lady  Oamkirk  v.   Qrey,  1725,  M. 

Elch.  "  Heir-Portioner,"  No.  1 ;  5  Br.  5866  ;    MaCtauehlan^    v.   Afaclauchlane, 

Sap.  728;  Cfhalmer$  v.  Chalmers,  1750,  1807,  M.    *<  Heir-Portumer,'*  App.   No. 

K.  5369,  note  ;  Elch.  *' Heir-Portioner,"  3  ;  CruielcBhanks  v.  Cruiek$ha/nk$,  1801, 

Nob  5.  id,  til.   No.   2,  ovennling  Enk.   8,  8, 

'  Cbwt'e  V.  Cowie,  ntpret,  18  and  17. 

'  Inglii  V.  Inglis,  1781,  Hume,  762.  '  Enk.  8,  8,  13. 

*  Bawthom  ▼.  Gordon,  1696,  M.  5861  ;  '  Lady  OwnninghameY.  Lady  Cardroa, 

WaUaeev.  Wallace,  1758,  M.  5871 ;  Smith  1680,  M.  2449  ;  Oowiet  v.  CowU,  1708, 

▼.  WUmm,  1792,  M.  5381  ;  Mae  v.  Mae,  M.  2453 ;  Enk.,  mpra. 

1809,  Home,  764,  and  Thonuon  v.  Angtu,  ^  Denholm  y.  Denkolmt,  1688,  M.  2447. 

there  cited.  ^^  Enk.  3,  8,  13 ;   Lady  Houston  v. 

■  BaOeri  y.  Diehon,  28  May  1857,  19  DwUnr,  Uifra.    And  see  Stair,  3,  5,  11, 

D.  762.  and  Lady  Lw$  v.  In^^  1678,  M.  15,028. 
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CHAPTBR  IV.  from ;  and  that  the  third  heir-portioner  is  entitled  to  a  recompense 
from  the  other  two  heirs-pordoners  for  her  proportion  of  the  feu- 
duties."^  In  the  subsequent  case  of  Chalmers,  where  there  was 
also  a  plurality  of  superiorities,  a  hearing  in  presence  was  ordered 
on  the  question  whether  these  should  be  divided  as  far  as  could  be 
without  splitting  any  one  superiority,  or  whether  the  whole  must 
go  to  the  eldest,  and  the  younger  sisters  have  a  recompense  for  the 
feu-duties.  The  case  was  compromised  without  a  decision  being 
given  on  the  point.* 
Cftsuaities  &u  156.  In  the  case  of  Bae  v.  Bae,^  it  was  ruled  that  superiorities 
heir-portioner.  to  which  substantial  feu-dutics  were  attached  fell  to  be  equally 
divided.  The  question  as  to  the  right  to  casualties  of  superiority 
remained  open  until  1843,  when  it  was  finally  determined,  first, 
that  superiorities  yielding  feu-duties  were  to  be  divided;  and, 
secondly,  that  the  eldest  heir-portioner  was  entitled  to  a  blench 
superiority  as  a  prcedjmum,  in  addition  to  her  share  of  the  former, 
and  without  making  compensation.^  This  case  was  decided  on  the 
view  that  the  principle  of  division  among  heirs-portioners  is  not 
that  of  perfect  equality ;  that  the  law  does  not  contemplate  con- 
tribution in  the  shape  of  money,  with  a  view  to  equal  distribution  ; 
and  that  while  subjects  yielding  a  fixed  yearly  return  may  reason- 
ably be  merged  in  the  general  division,  the  eldest  heir  is  entitled 
to  the  advantages  in  expectancy  which  flow  from  her  general  title 
as  superior,  and  which  could  only  be  compensated  by  a  money  pay- 
ment on  the  basis  of  the  estimated  present  value  of  the  casualties.^ 
Whether  the  167.  In  the  event  of  an  intestate  heritable  succession  being 

^rato eid^  divisible  between  a  youuger  sister  and  her  nieces,  being  daughters 
taker  by  repre-  of  an  elder  sistcr  Succeeding  by  representation,  it  may  be  doubted 
whether  the  jvs  prcBcipui  would  belong  to  the  two  nieces  jointly 
or  to  the  eldest  only.    This  question  does  not  appear  to  have  been 
raised  in  any  of  the  cases. 

SECTION  III. 

Of  Terce. 

Definition  of  168.  Tcrce  is  a  liferent  of  a  third  part  of  the  estate  in  which  a 

the^righ?°^     proprietor  dies  infeft  in  fee,  accruing  to  his  widow  as  a  legal  pro- 
acorues.  vision.    Tcrcc  and  courtesy  are  termed  legal  liferents.     At  com- 

1  Lady  Houston  v.  Dunbar,  1744,  M.  *  Bae  v.  Jlae,  1809,  Home,  764. 

6869.  ^  M^Ntight  v,  Lockhart,  30  Nov.  1848, 

>  ChalmerM  v.   CKalmen,  1760,  Eloh.  6  D.  128. 

"  Heir-Portioner,"  No.  6 ;  Lord  Dromore'i  ^  See  the   opinion    of    Lord  Jostice- 

Seerion  Papers,  dted  by  Lord  Jostioe-  Clerk  Hope,  6  D.  186. 
Clerk  Hope,  6  D.  188. 
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mon  law  terce  was  not  due  unless  the  marriage  had  subsisted  for  ohaftbb  it. 

a  year  and  day,  or  had  been  followed  by  the  birth  of  a  living 

child.^    But  by  the  Moveable  Succession  Act '  marriages  dissolved 

within  the  period  of  a  year  and  day  are  placed  on  the  same  footing, 

as  regards  the  rights  of  the  survivor  and  the  representatives  of  the 

predeceaser,  as  marriages  which  have  subsisted  for  that  period.     At 

common  law  terce  was  not  claimable  from  burgage  subjects,^  but 

by  the  Conjugal  Sights  Act^  the  widow  of  any  person  dying 

infeft  in  property  held  by  burgage  tenure,  after  the  date  of  the  Act, 

is  entitled  to  claim  terce,  and  may  take  proceedings  for  service  and 

kenuing  before  the  Sheriff.    Terce  is  therefore  now  due  irrespective 

of  the  tenure  of  the  property,  and  of  the  period  of  subsistence  of 

the  marriage.     It  is  grounded  on  the  obligation  incumbent  on  a 

l&nded  proprietor  to  make  a  reasonable  provision  for  his  widow 

suitable  to  his  circumstances  and  condition  of  life. 

159.  By  the  operation  of  the  Act  of  the  Scottish  Parliament  mBct  of 
1573,  cap.  55,  by  which  desertion  was  made  a  cause  of  divorce,  the  tion^ten^ 
offending  party  loses  his  or  her  conventional  provisions.    The  same  ^^  courtesy, 
role  has  been  applied  in  the  case  of  a  divorce  granted  on  the  ground 

of  adultery ;  and  the  authority  of  Stair  and  Banktou,  cited  with 
approval  by  the  Lord  Justice-Clerk  Hope  and  Lord  Medwyn  in 
the  case  of  Thorn  v.  TAom,  may  be  regarded  as  conclusive  of  the 
proposition,  that  legal  as  well  as  conventional  provisions  are  due 
from  the  ofiending  to  the  injured  party,  upon  a  decree  of  divorce.^ 

160.  The  nature  of  the  right  to  this  as  well  as  other  legal  pro-  Legal  cbarac- 
visions  has  been  much  discussed.  In  substance  it  is,  as  above  yJi^n.  ^  ^^' 
described,  a  legal  provision  out  of  the  heritable  succession.     In 

point  of  form  it  approaches  most  nearly  to  the  character  of  a  real 
burden,  being  constituted  by  the  husband's  infeftment,  which  is 
said  to  be  the  measure  and  security  of  the  right.^  In  another 
respect  it  resembles  a  real  burden  by  reservation  ;  for  while,  on  the 
one  hand,  it  is  made  effectual  without  any  separate  title  in  the 
person  of  the  tercer  ;  on  the  other,  it  gives  no  title  of  occupation  or 
active  right  until  a  separate  title  has  been  made  up  in  the  manner 
afterwards  mentioned     It  will  be  afterwards  seen  that  the  right 

^  Stair,  2,  6,  17  ;  Ersk.  2,  9,  51 ;  BeU,  b  g^air^  i^  4^  20 ;  1  Bankton,  140  ;  1 

Pr.  §  1695-7.  Fraaer,  688  ;  OreenhiU  v.  Ford,  16  Feb. 

*  18  Vict,  cap.  23,  §  7.  1826,  4  8h.  472,  N.E.    478  ;    Thorn  v. 

*  Stair,  2,  6,  16 ;  Erak.  2,  9,  49 ;  Thorn,  11  June  1852,  14  D.  861 ;  John- 
Lovtkianv.AgUonby,lSOl,M,**AmixuA'  stone  v.  BeaUie-Johnttone,  6  Feb.  1867, 
rent,"  App.  No.  2.  6  M.  840,  6  M.  383.     The  subject  does 

*  24  and  25  Vict,  cap.  86,  §  12.  In  not  properly  faU  within  the  scope  of  thia 
1874  (once  thia  pafagraph  was  written)  book. 


the  apedal  tenure  of  bm^rage  ia  itaelf  <  Ersk.  2,  9,  46. 

abrogated,  or  annimilated  to  feu  tenure 
(Conveyawmig  (Sootlaod)  Act,  1 874,  §  25). 
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CHAPTBR  IV. 


From  what 
estate  terce  U 
claimable. 


Residential 
gabjects,  secu- 
rities, and  real 
burdens. 


vests  absolutely  by  survivance,  and  cannot  be  defeated  by  any  act 
of  the  husband  to  which  the  wife  has  not  assented.  It  is  under- 
stood that  the  old  law,  by  which  aliens  were  debarred  from  holding 
heritable  property  in  Scotland,  extended  to  the  right  of  terce;^ 
but  by  the  Alien  Act  of  the  present  reign  '  it  is  enacted  that  any 
woman  married,  or  who  shall  be  married,  to  a  natural-born  subject 
or  person  naturalised,  shall  be  deemed  and  taken  to  be  herself 
naturalised,  and  shall  have  all  the  rights  and  privil^es  of  a  natu- 
ral-born subject. 

161.  Terce,  unlike  the  correlative  right  of  courtesy,  is  due  from 
conquest  as  well  as  from  heritage.'  It  is  due  whether  the  estate 
was  acquired  by  the  husband  as  heir  or  as  purchaser;  and  it 
appears  that  an  exclusion  of  terce  is  not  implied  from  the  nature  of 
a  settlement  in  strict  entail,  though  the  right  may  be  barred  by 
a  clause  of  exclusion  in  the  deed  of  entail.  Where  terce  is  not 
excluded,  an  heir  of  entail  may  grant  an  annuity  or  liferent  by  way 
of  locality  within  the  amount  of  the  legal  provision.^  In  practice, 
terce  is  excluded  in  modern  entails.  The  decisions  appear  to  be 
coDflicting  as  to  the  efficacy  of  an  exclusion  of  terce  in  a  settlement 
defective  in  the  essentials  of  a  valid  and  effectual  entail ;  ^  but  the 
question  is  not  now  of  much  practical  importance,  as  in  all  such 
cases  the  heir  in  possession  has  the  power  of  acquiring  the  estate 
in  fee-simple  under  the  provisions  of  the  Entail  Amendment  Act, 
which  would  make  the  estate  subject  to  legal  provisions.® 

162.  In  the  case  of  a  landed  estate,  the  mansion-house  and 
garden,  or  other  ornamental  ground  possessed  with  it,  are  held  free 
of  terce ;  but  the  exception  does  not  extend  to  fields  or  orchards 
capable  of  being  possessed  with  the  mansion-house,  but  actually 
let.^  Terce  may  be  claimed  by  the  widow  of  a  heritable  creditor 
infeft;®  and  it  appears  that,  in  the  event  of  the  sum  in  the  bond 
being  paid  up,  the  widow  would  be  entitled  to  have  her  share  re- 
invested on  securities  of  the  same  kind  in  favour  of  herself  in  life- 
rent, and  the  heir  in  fee.®  The  widow  of  a  wadsetter  was  held 
entitled  to  terce,  but  the  widow  of  the  reverser  was  considered  to 


^  Stewart  ▼.  Soome,  1792,  M.  4649 ; 
Nitbet  v.  Nubet's  Tn.,  10  Jan.  1834,  12 
Sh.  293. 

'  7  and  8  Vict,  cap.  66,  §  16. 

*  Enk.  2,  9,  45 ;  1  BeU,  Com.  69,  7th 
ed.,  57. 

*  Cant  y.  Borthwiek,  1726,  M,  15,554  ; 
NoUe  V.  Dewar,  1758,  M.  15,606. 

B  Kerr  v.  Meid,  1795,  BeU,  FoL  Ca. 
195 ;  MacffiU  v.  Afaeffia,  1798,  ^L  15,451 ; 
and  contra,  Anderdon  ▼.  Wuhart,  1715, 
M.  18,570. 


*  Hay  Newton  v.  Newton,  1867,  5  M. 
1066  ;  May  9,  1870,  8  M.  (H.L.)  66. 

7  Monerieff  v,  Newton,  1677,  M. 
15,733. 

8  Stair,  2,  6,  16 ;  Enk.  2,  9,  48  ;  Ten- 
ant$  of  £ait  Houses  v.  Hq^bum,  1627, 
M.  15,838.  Under  heritable  Mcorities 
we  include  bonds  of  annuity  and  debts 
secured  by  adjudication.  The  light  is 
not  affected  by  the  Statute  of  1868. 

•  See  Stair,  2,  6,  17  ;  Ersk.  2,  9,  48. 
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have  no  claim  unless  the  loan  were  paid  up  by  the  heir  and  the  qhaptmi  iv. 
burden  extinguished.^  With  r^ard  to  real  burdens,  Professor 
Bell  has  observed  that  these  do  not  seem  to  be  comprehended 
within  the  description  of  subjects  liable  to  terce,^  apparently  on  the 
ground  that  the  infeftment  in  property  upon  which  a  real  burden 
is  constituted  is  the  infeftment  of  the  proprietor  only,  and  not  of 
the  grantee  of  the  burden.  Tercers  have  also  been  held  entitled  to 
the  use  of  servitudes  attaching  to  the  estate  to  an  extent  com- 
mensurate with  their  rights.^ 

163.  The  infeftment  of  a  trustee  for  the  benefit  of  the  real  pro-  whether  terce 
prietor  is  in  this  question  equivalent  to  the  infeftment  of  the^^^^^^ 
proprietor  himself.  In  such  cases  tercc  is  equally  due,  whether  j»*™*toe8  and 
the  trustee  be  infeft  on  a  regular  deed  of  trust,*  or  on  an  ex  fade 
absolute  disposition  qualified  by  an  unrecorded  back-bond.^  The 
principle  has  been  extended  to  various  cases  in  which  interests  in 
heritable  estate  have  been  created  of  a  nature  not  inconsistent  with 
the  retention  and  enjoyment  of  the  substantial  right  in  the  pro- 
perty Thus,  where  an  estate  was  disponed  to  the  granter  in 
liferent  and  his  son  mommatim  in  fee,  with  a  power  of  disposal 
reserved  to  the  granter,  a  claim  for  terce  by  the  widow  of  the 
nominal  fiar  was  refused,  upon  grounds  which  implied  that  the 
widow  of  the  liferenter  would  have  been  entitled  to  claim  terce, 
her  husband  being  regarded  as  the  beneficial  proprietor.^  A 
different  decision  would  doubtless  be  given  in  tlie  case  of  a  party 
vested  by  a  testamentary  disposition  or  grant  with  a  liferent  right, 
coupled  with  a  general  power  of  disposal,  as  it  has  been  decided 
that  a  right  of  this  nature  does  not  amount  to  a  beneficial  fee.^ 
Estate,  the  title  of  which  is  taken  by  the  proprietor  to  himself 
in  liferent  and  to  his  children  nascituri  in  fee,  is  subject  to  terce 
and  80  also  is  property  settled  intuitu  mortis,  under  reservation  of 
a  power  to  alter.  It  appears  to  be  still  an  open  question  whether 
'  terce  can  be  claimed  in  respect  of  heritable  property  vested  by 
infeftment  in  trustees,  but  in  which  the  beneficiary  proprietor  was 
not  himself  infeft  The  opinions  of  Lord  Fraser  and  Professor 
More  are  adverse  to  the  claim  of  the  widow  in  this  case  ;^  and  it 

*  See  Stair,  2,  6,  17  ;  Bnk,  2,  9,  48  ;  '  Morris  v.  Terynant,  H.  of  L.,  27  Jup. 
Dniflton  and  Stewart,  430.  646  ;  re  WeddeU,  3  Feb.  1849,  Ezcheq. 

*  Bell's  F^.  §  1598,  and  see  note  by  Rep.  ;  Alvetv,  Alves,  8  Mar.  1861,  23  D. 
Mr.  Shaw  in  C<»d.,  6th  ed.  p.  807.  712.  It  woold  appear  from  these  decisions 

'  Enk.  2,  9,  48  ;   LiXtUjuikn  v.  Weir^  that,  in  the  case  of  a  lapse,  the  property 

1695,  4  Br.  Sup.  284  ;  Mackenzie,  1628,  would  not  pass  to  the  heirs-at-law  of  the 

M.  15,888.  party  who  had  the  liferent  with  a  power 

«  BeMer  v.  Moffat,  1779,  M.  15,863.  of  disposal 

*  BairiUa  ▼.  Bwhanan,  21  Feb.  1811,  »  Fraser,    2d    ed.,    p.    1092 ;   More's 
^>C.  Notes  on  Stair,  p.  219. 

*  OswsiMiyv.  Lord  Ad/vooaU,  1756,  M. 
15354,  5  Br.  Sap.  S43. 
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CHAFTBE  IV.  appeafs  that  a  title  of  this  kind  is  distinguishable  in  principle 
from  that  of  a  title  in  the  trustee  flowing  from  the  beneficiary 
proprietor.     In  the  latter  case  the  proprietor  is  in  form,  as  well  as 
in  substance,  a  proprietor  infeft  in  the  estate, — a  proposition  which 
cannot  be  predicated  of  a  beneficiary  under  a  trust-disposition 
flowing  from  another  party. 
Terce  due  from        164.  The  rule  that  the  husband's  infeftment  is  the  measure  of 
a^udgS^  i?    ^^®  ^^''^  leads  to  this  consequence  also,  that  estate  alienated  by 
infeftment  not  the  husband  by  deed  inter  vivos  to  a  singular  successor,  whether  on 
chaser.^         a  gratuitous  or  an  onerous  title,  remains  subject  to  his  widow's 
terce,  unless  infeftment  is  taken  by  the  purchaser  in  the  granter's 
lifetime.^    By  parity  of  reason,  an  adjudger,  uninfeft  in  the  lifetime 
of  the  debtor,  takes  the  estate  subject  to  the  claims  of  the  widow,' 
even  though  he  may  have  proceeded  to  chaise  the  superior  to  give 
him  an  entry .^    Such  cases  are  not  likely  to  occur  in  practice, 
since  adjudgers  have  now  the  means  of  taking  immediate  infeft- 
ment under  the  provisions  of  the  Conveyancing  Statutes. 
Objection  to  166.  By  an  equitable  extension  of  the  rule,  the  widow  is  entitled 

not^^c^**'  *  to  terce  from  the  husband's  estate  in  which  he  was  infeft,  notwith- 
defence.  standing  objections  to  the  title  sufficient  to  support  a  reduction, 

provided  the  right  was  not  challenged  during  the  subsistence  of 
the  marriaga  The  reason  is,  that  the  heir  is  not  entitled  to  take 
advantage  of  objections  which  his  ancestor  might  have  obviated 
had  he  been  required  to  do  so.^  And  it  was  held  that  a  widow  was 
entitled  to  claim  terce  out  of  estate  of  which  her  husband's  father 
had  bound  himself  to  grant  an  infeftment,  although  the  obligation 
was  not  implemented  in  the  lifetime  of  the  sou.'^ 
Terce  not  due  166.  Tercc  is  uot  due  from  leases,  nor  from  heritable  estate 
held  pereoaai.  P^ssessed  ou  a  pcTOonal  title,  nor  from  teinds,  unless  included  in  an 

infeftment  in  lands,^  or  standing  on  a  separate  title  feudalised.^ 
Not  due  from         167.  Although,  as  formerly  mentioned,  the  mansion-house  and 
su^'^riorities^*  appendages  are  excepted  from  the  feudal  subjects  liable  to  terce,® 
reversions,  '    it  is  the  general  opinion  of  the  writers  who  have  treated  of  this 

patronages, 
or  minerals. 

^  Oariylt  y.  CaHyle'i  CV*<.,  1725,  M.  reference  to  Courtesy ;  ffamilton  v.  Baa^ 

16  851 ;  Campbdl  v.  Campttdl,  1776,  5  Br.  weU,  1716,  M.  8117. 

Sup.  627  ;  Boyd  v.  Hamilton,  1805,  M.  »  AnnandaU  v.  ScoU,  1711,  M.  15,848  ; 

15,87i ;  M'CuUoch    v.    JJaiOand,   1788,  Stair,  2,6, 16,  and  authorities  therooited  ; 

M.    15,866;    Carrutkers    v.    Johnston,  Ersk.   2,  9,  46.     But  see  OamUhera  v. 

1706,  M.  15,846.  Johnston,  1706,  M.  15,846. 

«  ffamilton  v.  Wood,  1770,  M.  16,858.  «  Monorieff  v.  Tenants  of  Newton,  1667, 

»  CarlyU  v.  Cariyle's  Ors,,  1726,   M.  M.  15,844. 

15,851,  overruling  ffunter  v.   Dowjlas,  ^  ArhvAhnUty,  ATbuUvnoU^sTrs.,\^Ob^ 

1715,  M.  15,850.  Hume,  294;  Dunfermline  y.  Dwnfennline, 

«  Rose  V.  Fraser,  1790,  M.  "  Teroe,"  1628,  M.  15,840 ;  Stair,  2,  6, 16  ;  Bnk. 

App.  Ko.  1 ;  and'see  a  similar  decision  in  2,  9,  48. 

^  /Supra,  §  162. 
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sabject,  that  a  widow  is  entitled  to  a  second  mansion  or  messuage,  ohaptib  nr. 
if  there  is  one,^  or  at  least  to  a  third  of  its  annual  valua'  Houses 
let  by  the  proprietor  are  subject  to  terce,  but  it  is  not  clear  that 
this  rule  would  apply  to  a  mansion-house.'  Superiorities  are  not 
subject  to  terce  either  in  relation  to  feu-duties  or  casualties.^ 
Sights  of  reversion,  of  which  the  case  of  wadsets  has  already  been 
mentioned,  are  excepted  from  terce  on  the  ground  that  they  yield 
no  annual  profit.^  The  same  principle  has  been  considered  appli- 
cable to  patronages.^  Coal  and  other  minerals,  as  being  the  con- 
sumption of  the  substance  of  the  estate,  and  not  proper  revenue, 
are  not  subject  to  the  widow's  claims.  But  though  a  widow  would 
not  be  entitled  to  work  minerals  herself,  or  to  claim  a  share  of  the 
profits,  it  would  seem  that,  as  a  liferenter,  she  is  entitled  to  have 
from  the  workings  a  supply  for  her  own  consumption.^  Terce  is 
diminished  by  heritable  securities  on  which  infeftment  has 
followed  ;®  and,  where  such  a  security  is  constituted  by  an  ex  facie 
absolute  disposition,  terce  is  only  due  from  the  reversion,  after 
deducting  the  value  of  the  debts  intended  to  be  secured.* 

168.  Although  service  is  necessary  to  give  a  vested  right  to  Tercer,  witb- 
terce,  so  that  the  profits   may  be  assigned   or  transmitted  to  ^^  the  right 
executors,^^  the  widow,  without  service,  has  the  substantial  rights  o'*PP*"ncy. 
of  an  heir  possessing  on  apparency.     She  is  entitled  to  receive  the 
fruits  of  the  subjects ;  her  discharges  to  tenants  will  be  valid  to  the 
extent  of  her  interest,  and  no  action  can  be  maintained  against  her 
representatives  for  repetition  in  the  event  of  her  dying  without 
having  completed  a  title."    Before  service  a  tercer  has  no  active 
title.^    The  title  acquired  by  service  draws  back  to  the  date  of  the 


^  Bnk.  2,  9,  4S  ;  BeU'i  Com.  7th  ed. 
56. 

'  Tlie  doctijiie  here  stAted  wm  cod- 
ndered  doubtful  by  the  jndgea  who  de- 
cided the  caie  of  Mead  v.  SwinUm,  1796, 
M.  15,873. 

»  Ben»8  Pr.   §  1698  ;   Logan  v.   Qal- 

^radA,  1665,  M.  15,482.     In  Mf^in  ▼. 

Mnzitt  it  was  held  that  the  value  of 

AooHagB  most  be  aUowed  to  the  widow 

ia  a  locality;  10  July  1866,  17  D.  1090. 

*  Stair,  2, 6, 16  ;  Ersk.  2,  9,  49  ;  Lam- 

«»gto»  ^.    LumingUm,   1628,   M.    8240 ; 

Nito  V.  NiMbet,  24  Feb.  1886,  18  Sh. 

517.    In  the  last  case  the  greater  part  of 

^  estate  oonsiBted  of  feu-duties,  but  the 

Coort  ref  used  to  admit  an  exception  to  the 

rnk  alxeady  estobliahed  by  unoontradioted 

pnoedenti. 

*  Stair,  2,  6, 16 ;  Ersk.  2,  9,  49  ;  Mac- 


dougaU  v.  MaedougalVs  Cr$,,  1801,  M. 
"  Terce,"  App.  No.  2. 

*  Stair  and  Ersk.  ut  wpra';  Bell's  Com. , 
7th  ed.  67. 

'  1  Bell's  Com.  68,  7tb  ed.  67  ;  Laming- 
ton  y.  Lamington,  1682,  M.  8240 ;  Bd- 
sMer  V.  Moffat,  1779,  M.  15,863;  1 
Eraser,  621. 

'  1  Bell,  Com.  68  ;  Campbdl  v.  Camp- 
beU,  1776,  6  Br.  Sup.  627. 

'  Bell,  Com.,  tU  supra;  BwrtUU  ▼. 
Buekanan,  21  Feb.  1811,  F.C. 

>»  M'Leish  ▼.  Bennie,  21  Feb.  1826, 
4  Sh.  486  (N.E.  491);  Stair,  2,  6,  16; 
Ersk.  2,  9,  66. 

^  Fea  V.  TraiU,  1731,  M.  16,116; 
M'Leisk  V.  Bennie,  wpra,  per  Lord 
Gillies  ;  1  Eraser,  627. 

13  Stair,  2,  6,  15 ;  Ersk.  2,  9,  50 ; 
Yeoman  v.  Oliphant,  1666,  M.  16,848 ; 
Barclay  v.  SeoUy  1675,  M.  15,844. 
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CHAPTBB  IV. 


Rights  of  tercer 
where  estate 
sold  by  the 
heir. 


Responsibility 
of  tercer  for 
waste  under 
Soottiah 
statutes. 


Lesser  terce. 
Mode  of  com- 
putation. 


opening  of  the  succession,  and  enables  the  tercer  to  sue  tenants 
for  arrears.^  But  it  is  a  good  defence  that  these  have  already  been 
paid  bona  fide  to  the  heir,^  against  whom  recourse  cannot  be  lost, 
except  by  the  long  negative  prescription.' 

169.  A  widow  is  entitled  to  compensation  from  the  heir  for  her 
share  of  the  value  of  lands  sold  by  him  before  fixing  her  terce 
lands ;  ^  and  in  the  event  of  a  sale  after  the  completion  of  her  right, 
she  seems  to  be  entitled  to  require,  either  that  a  third  part  of  the 
price  should  be  invested  in  such  a  manner  as  to  secure  her  liferent 
right,^  or  to  require  that  her  right  be  made  a  burden  on  the  pur- 
chaser's title,  which  it  will  be  in  any  event,  independently  of  con- 
vention, unless  she  joins  in  the  conveyance.^  A  widow  suing  the 
heir  for  arrears  of  terce  is  entitled  to  the  benefit  of  the  increment 
in  the  rental  or  value  of  the  property  during  the  period  for 
which  she  claims,^  but  expenditure  by  the  heir  in  paying  oflf  debt 
does  not  operate  in  her  favour.® 

170.  By  two  Acts  of  the  Scottish  Parliament,®  liferenters  and 
conjunct  fiars  were  required  to  find  caution  that  they  should  not 
waste  or  destroy  the  subject  liferented,  but  deliver  it  at  the  termi- 
nation of  the  liferent  in  the  same  situation  as  when  received,  sub- 
ject to  the  usual  tear  and  wear.  In  case  of  refusal,  liferenters  may 
be  charged  personally  to  find  caution,  under  pain  of  the  profits  being 
confiscated  to  the  King's  use.  These  statutes  have  been  held  to 
apply  to  the  legal  liferents ;  and,  in  a  comparatively  recent  case,^® 
it  was  found  to  be  incompetent  to  proceed  against  a  tercer  by  way 
of  an  action  of  damages,  or  otherwise  than  under  the  statutes,  for 
waste  or  mislabouring  the  lands  during  her  possession.  Nor  can  a 
tercer  be  compelled  to  find  caution,  except  upon  grounds  which 
would  have  warranted  an  interdict  at  common  law, — ^that  is,  upon 
the  allegation  of  injury  already  done,  and  the  apprehension  of 
further  injury .^^ 

171.  Where  a  proprietor  dies  leaving  a  widow,  and  terce  is 
already  payable  out  of  the  estate  to  the  widow  of  a  former  proprie- 
tor, the  second  or  lesser  terce  is  restricted  to  a  third  of  the  pro- 


1  Stair,  2,  6,  16 ;  Ersk.  2,  9,  50 ; 
VeUeh,  1682,  M.  16,087  ;  A  v.  B,  1682, 
M.  15,842  ;  Fea  v.  Traill^  supra, 

'  Bankton,  2,  6,  15  ;  Wamphray,  1669, 
2  Br.  Sup.  440  ;  Dunfermline  v.  Dun- 
fennline,  1628,  M.  14,707,  15,840. 

s  Stair,  2,  6,  15  ;  Ersk.  2,  9,  50 ; 
CriglUon  v.  ffamUton,  1632,  M.  15,835  ; 
SempU  y.  Crawford,  1625,  M.  15,837  ; 
£a8thou8e9  v.  Bepbwm,  1627,  M.  15,888  ; 
ATLeish  v.  RennUf  supra, 

*  BeU  V.  HaUidwy,  8  Deo.  1826,  4  Sh. 
285,  N.E.  289. 


B  1  BeU,  Com.  59. 

<  Boyd  v.  Hamilton,  1805,  M.  16,874. 
See  also  BarUeU  v.  ^ueAofum,  21  Feb. 
1811,  F.O. 

7  Stair,  2,  6,  16. 

B  BaUnagkie  v.  Balmagkie,  1688,  M. 
16,842. 

*  1491,  oap.  26,  and  1586,  cap.  15  ;  see 
Ersk.  2,  9,  59. 
w  Bell  V.  Bdl,  7  Deo.  1827,  6  Sh.  221. 
"  Balston  v.  Leitoh,  1808,  Hume,  298, 
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perty  beneficially  poesessed  by  the  late  proprietor.  In  other  words,  qhaptbb  iy. 
the  value  of  the  first  terce  is  first  deducted,  and  the  lesser  terce  is 
allowed  out  of  the  remainder.  The  liferent  right  of  the  second 
teTcer  is  enlarged  to  a  third  of  the  entire  estate,  in  the  event  of  her 
sarvivance  of  the  first  tercer.  There  is  no  limit  to  the  number  of 
legal  liferents  which  may  accrue  out  of  the  same  estate,  but  each 
right,  as  it  falls  due,  amounts  to  no  more  than  a  third  of  the 
free  succession.^ 

SECTION  IV. 

Op  Coubtbsy. 

172.  Courtesy  is  a  legal  liferent  accruing  to  the  surviving  bus-  Nature  of  the 
band  of  a  proprietrix  of  heritable  estate  in  Scotland.     It  consists  ,on forite"* 
of  a  liferent  of  all  the  heritable  estate,  not  being  conquest,  in  which  ©^cistence. 
the  wife  was  infefk  in  fee  at  the  time  of  her  death.*    Instead  of 

eoteriug  into  the  inquiries  which  have  engaged  the  attention  of 
authors  respecting  the  origin  of  courtesy,  we  shall  merely  observe 
that  the  law  is  the  natural  result  of  the  opinions  of  society,  which 
ate  shown  to  be  favourable  to  the  principle  of  this  provision  by  two 
considerations  : — First,  that  courtesy  in  practice  is  never  excluded 
by  convention,  while  terce  frequently  is ;  secondly,  that  although 
no  such  right  has  been  acknowledged  by  the  law  in  reference  to 
moveable  estate,  it  is  customary,  in  settling  the  property  of  a 
married  lady,  to  give  the  husband  a  liferent  of  her  moveable  as  well 
as  of  her  heritable  estate.  A  sufficient  reason  for  the  law  is,  that 
it  would  not  be  reasonable  that  a  father  should  be  deprived  of  the 
status  and  emoluments  of  a  proprietor  by  his  son.  That  is  what  is 
meant  by  the  explanation  that  courtesy  is  simply  an  extension  of 
the  jus  marUi?  It  is  not  so  strictly  speaking,  because  the  right 
of  courtesy  is  a  proper  liferent  estate,  its  continuance  is  dependent 
upon  certain  conditions,  and  the  right  itself  is  not  co-extensive  with 
that  of  the/z^  mariti,  but  is  confined  to  heritage. 

173.  To  entitle  a  husband  to  courtesy,  it  is  essential  that  a  viable  Coartesv  only 
child  shall  have  been  born  of  the  marriage,*  who  either  is  at  the  tb«- of  an  heir. 

*  Stiir  2,  6,  16 ;  EzBk.  2,  9,  47  ;  1  the  jtM  wa/riH,  which  is  merely  a  right  to 
Alter,  622,  and  aathorities  there  cited.         the  proceeds  of  the  estate,  after  theee  have 

'  Stair,  2,  6,  19  ;  Ersk.  2,  9,  52  ;   1  fallen  due  and  passed  into  the  condition 

Bvikton,  663.     The  right  is  by  the  older  of  personalty. 

•nthocs  called  the  courtesy  of  Scotland  in  *  Stair,  2,  6,  19,  2d  par.  ;    Ersk.  2,  9, 

eontiadistmction  to  the   analogous,  but  58  ;  1  Bdl,  Com.  60  ;  Stewart  ▼.  Irvine, 

not  idoDtical,  rights  existing  under  the  1682,  M.  8112.     The  test  of  viability,  in 

•UBS  name  in  England  and  elsewhere.  this  as  m  other  cases  relatiYc  to  civil 

*  Bilk.  2, 9,  52.  Prof.  BeU  points  out,  rights,  is,  that  the  child  has  been  heard 
1  OoBB.,  7th  ed.  59  the  distinction  between  to  cry;  Boiherton  v.  Roberion,  22d  Jan. 
tiieooorteiy  as  an  estate  in  lifsrent^  and  1883,  11  Sh.  297. 
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OHAPTKB  IV.  moment  of  birth,  or  becomes  afterwards,  the  heir-presumptive  to  the 
estate.^  This  rule  is  sometimes  expressed  by  saying  that  courtesy 
is  given,  not  to  the  husband  of  an  heiress,  but  to  the  father  of  an 
heir.  A  person  who  marries  an  heiress,  having  a  son  by  a  former 
marriage,  will  therefore  not  be  entitled  to  courtesy,*  unless  the  son 
of  the  first  marriage  predeceases  his  mother,  or  dies  without 
having  been  served  heir,  survived  by  a  child  of  the  second  mar- 
riage.* Where  the  heiress  is  predeceased  by  all  her  children  of 
both  marriages,  the  last  survivor  being  of  the  second  marriage,  it 
would  seem  that  courtesy  is  due  to  the  surviving  husband,  because 
he  was  at  one  time  in  the  position  of  being  the  father  of  the  heir- 
presumptive,  and  it  is  not  necessary  to  the  constitution  of  the 
right  of  courtesy  that  the  heir  should  actually  inherit 
From  what  174.  While,  as  already  stated,  the  courtesy  extends  over  all 

tm  fa'dae."'  heritable  estate  (excepting  conquest)  in  which  the  proprietrix  was 
infeft  in  fee,  the  surviving  husband  has  the  benefit  of  her  posses- 
sion upon  a  defective  title ;  and  therefore,  if  the  title  is  reduced 
after  the  wife's  death  upon  defects  which  might  have  been  rectified 
in  her  lifetime,  the  husband  will  still  be  entitled  to  his  courtesy.* 
Courtesy  is  due  from  property  held  by  burgage  tenure  ^  and  from  feu- 
duties,  but  appiirently  it  is  not  due  from  casualties  of  superiority.® 
From  what  176.  Courtcsy  is  not  due  from  conquest  heritage,  or  estate  which 

tw  fe  noTdue  ^^^  ^^®  acquired  by  singular  title  ^  but  only  from  estate  which 
she  inherited  as  heir  of  line  or  provision,®  or  which  she  acquired 
from  her  ancestor  in  his  lifetime  prcBceptione  hoereditatis?  The 
origin  of  this  exception  is  not  well  ascertained,  and  no  good  reason 
can  be  assigned  for  it.  Courtesy,  as  well  as  terce,  attaches  to 
entailed  property  if  it  is  not  expressly  debarred  by  the  entail. 
Vesting  of  176.  Courtesy  vests  ipso  jure,  and  does  not  require  any  process 


courtesy. 


^  Stair  and  Erak.  vt  supra.  It  was  sion  in  relation  to  teroe ;  H<xmXU(m  v. 
held  that  the  ezistenoe  of  a  child  legiti-  Boswdl,  1716,  M.  8117 ;  Robertson,  192. 
mated  per  sttbtequena  nuarimfmium  gave  ^  Craig,  2,  22,  43  ;  Stair,  2,  6,  19  ; 
the  widow  a  right  to  terce  notwithBtand-  Ersk.  2,  9,  .54  ;  BeU,  Pr.  §  1606. 
ing  the  dissolution  of  the  marriage  within  '  CasualtieB  are  dae  to  the  party  in* 
a  year  and  day  ;  CrawfonTs  Trs,  y.  Hart,  feft  as  raperior,  and  to  him  only.  The 
1802,  M.  12,698.  Thin  ruling,  while  no  decision  in  the  analogous  case  of  heirs- 
longer  important  as  regards  the  right  of  portioners  appears  to  be  founded  on  this 
terce,  is  an  authority  for  giving  the  bus-  principle.  See  the  case  M*Neight  v, 
band  his  courtesy  if  the  case  should  ever  Lockhart,  80  Nov.  1848,  6  D.  128. 
occur  of  a  proprietrix  of  landed  estate  ^  Stair,  2,  6,  19,  in  fin, ;  Ersk.  2,  9, 
bringing  a  child  to  her  husband  before  54  ;  Hodge  v.  Fraeer,  1740,  M.  811 9» 
marriage.  Elch.  voce  "  Husband  and  Wife,"  No.  13  ; 

'  Ersk.  2,  9,  58  ;  Darleiihy.  Campbell,  Lawstm  v.  GUmour,    1709,    M.    8114  ; 

1702,  M.  8118  ;  compare  Speneev,  Durie,  Patereon  v.  Ord,  1781,  M.  8121. 

1610,  M.  8111.  s  Stair  and  Ersk.,  ut  tupra. 

>  More's  Notes,  219.  *  Stair,  2,  6, 19  ;  PHmrote  y,  Crawford, 

^  This  proposition   rests  upon  a  deei-  1771,   M.    '*  Oourtesy,"    App.    No.    1  ; 

Knight  T*  Hobertson,  1798,  M.  8815. 
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to  clothe  the  surviving  husband  with  an  active  title,  or  to  enable  chaptbb  tv, 

him  to  assign  or  transmit  to  executors  the  rents  accruing  in  his 

lifetime.^    During  its  subsistence  the  heir  is  not  bound  to  enter 

with  the  superior,  and  is  not  liable  to  the  casualty  of  non-entry.* 

By  the  Married  Women's  Property  Act,   1881,  section   2,  it  is 

enacted,  "Where  a  marriage  is  contracted  after  the  passing  of 

this  Act,  the  rents  and  produce  of  heritable  property  in  Scotland 

belonging  to  the  wife  sh«dl  no  longer  be  subject  to  the  jus  mariti 

and  right  of  administration  of  the  husband."    To  the  writer  this 

section  does  not  seem  to  affect  courtesy,  notwithstanding  that  this 

right  is  sometimes  treated  as  an  extension  of  thejvs  mariti, 

177.  Courtesy  carried  with  it  the  usual  rights  and  privileges  Rights  incident 
pertaining  to  the  estate  of  a  liferenter,*  including  the  right  to  vote  ^S^fcm^ 
for  a  Member  of  Parliament.*    The  liferenter  is  liable  to  find  **y« 
caution  in  terms  of  the  Acts  1491,  cap.  25,  and  1535,  cap.  15,  in 
case  of  reasonable  apprehension  of  injury  to  the  estate  by  waste 
or  dilapidation  actually  commenced.*    The  courtesy  is  liable  to  be 
diminished  not  only  by  the  annual  charge  of  heritable  debts  and 
real  burdens,  but  also  by  the  interest  (not  the  principal)  of  per- 
«wwij  debU^  to  the  same  extent  to  which  the  estate  would  be  liable 
for  such  interest  if  it  were  in  his  possession  as  absolute  proprietor. 
The  liability  is  limited  to  the  amount  of  the  rents,  and  there  is 
relief  against  the  wife's  executors,  and  also  against  her  heir  of  con- 
quest or  successor  in  estate  not  subject  to  the  courtesy.'^    Courtesy 
^  not  subject  the  husband  to  liability  for  the  wife's  debts  or 
obligations,  except  to  the  limited  extent  stated. 

^  S^,  2,  6, 19  ;  Enk.  %  9,  52.  •  See  Enk.  2,  9,  55  ;  mad  see  1  Bell 

'  Craig,  2,  22,  42.  Com.  62  ;  MefOeUh  v.  Neat  of  Kin,  1717, 

'  ^ink.  2, 9,  64.  M.  8117. 

*  ^«»SrAt  V.  JZo(uMon,  1786,  M.  8815.  '  Menteitk,  vt  9wpra, 

'  Enk.  2, 9,  59 ;  *tt|>m,§170. 
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Title  of  appar- 
ency. 


SECTION  I. 
Possession  on  Apparency.^ 

178.  Since  the  passing  of  the  Conveyancing  Act,  1874,  which 
vested  the  heritable  estate  in  right  in  the  heir,  the  subject  of  this 
section  has  become  less  important.  But  as  service  is  still  necessary 
to  give  the  heir  a  title  to  lands  and  heritages  in  general,  it  may  be 
convenient  to  consider  what  are  the  rights  of  an  heritable  nature 
which  were  not  taken  up  by  service  under  the  feudal  system,  and 
which,  of  course,  are  still  vested  in  the  heir  in  right  and  title 
without  that  formality. 

179.  The  person  who,  on  the  opening  of  a  succession  by  death, 
stands  in  the  relation  of  nearest  heir  of  the  deceased,  is  denomi- 
nated an  apparent  heir.*  Prior  to  the  exercise  of  his  privilege  of 
obtaining  himself  served  heir  (which  he  may  do  at  any  time),  the 
heir  is  said  to  have  the  title  of  apparency,  which,  as  will  be  seen, 
is  a  good  title  of  possession,  though  it  does  not  vest  the  estate.  An 
eldest  son  is  sometimes  termed  heir-apparent  in  his  father's  life- 
time, because  his  right  of  succession  cannot  be  defeated  by  the 
birth  of  a  nearer  heir,  but  in  contemplation  of  law  he  is  then  only 
an  heir-presumptive.* 

180.  I,  Vested  Rights  of  an  Apparent  Heir. — An  heir- 
apparent  acquires,  by  survivance  of  his  ancestor,  a  vested  right  to 
certain  descriptions  of  subjects,  and  as  to  the  rest,  he  has  a  right  of 
possession  of  the  nature  of  a  usufructuary  interest. 

181.  Titles  of  honour  and  hereditary  offices  are  said  to  vest  in 

^  It  is  to  be  obseryed  that  although,  for  posfiession  on  apparency  by  an  heir  of  pro- 

convenience,  the  subject  of  the  rights  of  vision. 

the  heir-apparent  is  treated  in  connection  '  Ersk.  8,  8,  54  ;    I  Bell*s  Oom.,  7tli 

with  intestate  sncoession,  the  doctrines  ed.  99  ;  Bell's  Pr.  §  1677. 

here  explained  are  eqnaUy  applicable  to  '  See,  for  example,  the  use  of  the  word 

tho  relations  of  law  arising  in  the  case  of  heir-apparent  in  the  Entail  Amendment 

Act,  11  and  12  Vict.,  cap.  86,  §  52. 
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the  apparent  heir  jure  sanguinis.    They  require  no  service,  the  right    qhaptmb  v. 
being  constituted  by  survivance  of  the  person  last  seized.^    The  what  mbjecta 
tenant's  right  under  a  lease  or  other  title  of  possession  vests  by  J^^^u?" 
apparency  without  service,  and  is  transmitted  to  the  heir-at-law  ■enrice. 
of  the  apparent  heir.'    By  the  Act  for  the  Begistration  of  Long  Tenant's  right 
Leases  (20  and  21  Vict.,  cap.  26)  provision  is  made  for  the  com-  ?i«2^ 
pletion  of  titles  in  the  persons  of  heirs  to  the  new  description  of 
leasehold  estate  created  by  the  Act,  by  a  form  of  entry  similar  to 
that  which  obtains  in  relation  to  feudal  subjects.    Heirs  who  have 
been  served  by  general  or  special  service  may  obtain  infeftment 
by  recording  a  notarial  instrument  (sect.  8),  and  the  same  object 
may  be  accomplished  without  service,  by  means  of  a  writ  of 
acknowledgment  from  the  proprietor  infeft  in  the  subjects,  recorded 
in  the  Register  of  Sasinea    The  machinery  provided  by  the  Act 
is  necessary  for  the  purpose  of  preserving  a  record  of  the  title  to 
long  leases,  and  securing  the  rights  of  purchasers.     It  is  not  said 
to  be  requisite  for  the  purpose  of  vesting  the  right  in  the  heir-at- 
law;  and  in  the  absence  of  express  provision  on  the  subject,  it 
may  be  held  that  the  heir's  right  vested  without  service.     As 
examples  of  rights  which  vested  by  possession  on  the  title  of  ap- 
parent heir  may  be  mentioned  rights  deemed  heritable,  as  having 
traUus  fiUuri  temporis — e.g,,  usufructuary  interests  in  personal 
property,  pensions,  and  the  like,*    Heirship  moveables  vested  in 
the  apparent  heir  by  possession ;  but  if  not  claimed  in  his  lifetime 
they  passed  with  the  estate  to  the  next  heir  of  the  person  last 
seized^    Corporeal  moveables,  such  as  books,  furniture,  or  pictures, 
entailed  or  otherwise  settled  upon  heirs  in  heritage,  and  so  made 
heritable  by  destination,  vest  by  possession  without  service.^ 

182.  Finally,  apparency  and  possession,  without  any  other  title,  Renta. 
vest  the  right  to  the  rents  and  proceeds  of  the  heritable  estate.^ 

An  heir  possessing  on  apparency,  therefore,  transmits  to  his  exe- 
cutors his  right  to  arrears  of  rents,  interest  on  heritable  debts  and 
on  the  price  of  land  sold,  and  other  unrecovered  proceeds.^ 

183.  Udal  property  in  Orkney  and  Shetland  vests  in  the  heir  Udai  property, 
by  survivance  without  service.® 

^  Enk.  8,  8,  77  ;  BeU's  Pr.  §.  1679  ;  '  Ersk.  ut  tupra ;  BeU's  Pr.  §  1681. 

CodAumy,  Langton'$Crs.,  1747,  M.  150.  As  to  reversionB  see  Stair,  8,  5,  6,  and 

*  Enk.  nt  supra  ;  Rule  v.  ffume,  1635,  Ersk.  8,  8,  77. 

M,  14,874  ;  B^d  v.  Sinduir,  1671,  M.  *  Ersk.  8,  8,  77  ;  BeU's  Pr.  §  1909. 

H376;  Hume  v.    /oftiwton,   1675,   M.  »  Vei/tch  v.  Yming,  1808,  M.  "Service 

14,875;  Campbdl  v.  Cunninghamef  1789,  and  Confirmation,"  App.  No.  4. 

M.  14,376;  Murdoch  v.  Murdoeh'8  Trs,,  •  Ersk.  3,  8,  68  ;  Bell's  Pr.  §  1682  ; 

27  Jan.  1863,  1  Macph.  830.     In  yirtae  Weir  y.  Drumnumd,  1664,  M.  5244. 

of  hk  tHle  of  apparency,  the  tacksman  ^  Hamilton  y.  Hamilton,  1767,  2  Pat. 

iMj  buigt  in  a  remoying  against  pos-  137,  rev.  M.  5258,  and  cases  cited  irrfra. 


without  a  title ;  Scott  y.  Haird^      §  190  et  teq. 
1754,  M.  14,876,  5  Br.  Sup.  814.  «  This  is  not  distinctly  laid  down  by 
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oHAPTiB  T.  184.  Heritable  rights  accming  by  intestacy  to  the  heirs-at-law 


the  ancestor 
had  a  bene- 
ficial tiUe. 


Limitations  of 
the  right  of 
apparency. 


Estate  to  which  of  beiieficiaries  under  unexecuted  marriage-contracts  and  trust- 
settlements  were  required  to  be  vested  in  right  by  general  service, 
notwithstanding  that  the  feudal  title  was  in  trustees.^  And  so 
where  a  beneficiary  acquired  a  vested  interest  by  survivance  of  the 
period  of  vesting,  and  afterwards  died  without  having  received  a 
conveyance  from  the  trustees.  His  heirs  in  that  case  did  not  take 
the  estate  in  the  character  of  beneficiaries,  but  in  that  of  heirs-at- 
law  of  the  party  who  had  the  vested  right ;  and  that  right  could 
only  be  taken  out  of  the  hoereditas  jaxxns  of  the  deceased  by  service. 
The  case  of  Buchanan  v.  Angus^  settled  the  point,  that  the  right 
of  a  whstitute  under  an  unexecuted  trust-deed  lapsed  by  reason  of 
his  death  without  connecting  himself  with  the  institute  by  a 
general  service;  and  that  decision  necessarily  ruled  the  point 
under  consideration. 

186«  Except  as  to  the  special  subjects  above  mentioned,  appa- 
rency, even  wheo  coupled  with  possession,  did  not  vest  the  property 
in  right  in  the  heir  entitled  to  the  succession.  In  order  to  the 
acquisition  of  a  vested  and  transmissible  interest  in  feudal  estate, 
the  title  by  service  or  entry  with  the  superior  was  necessary.  In 
the  event  of  the  death  of  the  heir  without  completing  a  title,  the 
estate  remained  in  Juereditate  jacente  of  the  ancestor,  and  the  right 
to  take  up  the  estate  by  service  passed  to  the  next  heir,  who 
was  not  necessarily  the  same  person  as  the  heir-at-law  of  the 
apparent  heir. 

186.  II.  Apparbncy  as  a  Title  to  Feudal  Subjects. — ^Besides 
the  substantial  right  which  an  apparent  heir  acquires  under  the 
Statute  of  1874  by  survivance  of  the  ancestor,  there  are  certain 
active  rights  which  pertained  to  him  under  the  feudal  law,  and 
which  the  Conveyancing  Act  apparently  leaves  untouched.  The 
rights  of  an  apparent  heir  in  relation  to  feudal  estate  are  (1)  the 
right  of  deliberation;  (2)  the  right  of  possession,  including  per- 
ception of  the  fruits ;  and  (3)  the  right  conferred  by  the  Scottish 
Statute,  of  bringing  the  ancestor's  estate  to  judicial  sale  for  pay- 
ment of  debts.    These  may  be  considered  in  their  order.* 


Division  of  the 
subject. 


previoTia  writers ;  bat  it  is  aesnmed  m 
custoinary  law  in  the  cases  upon  titles 
to  this  description  of  property.  See 
BeaUon  v.  Oavdie^  2  Feb.  1882,  10  Sh. 
286. 

'  Oord(m*$  Trs.  v.  Harper,  4  Dec. 
1821,  F.C.,  and  1  Sh.  185,  N.E.  175  ; 
Brovghton  v.  Fraser,  8  March  1832,  10 
Sh.  418  ;  OgUvy  v.  Ogilw/,  16  Dec.  1817, 
F.C. 

^  Buchanan  v.  Angus,  15  May  1862, 


4  Maoq.   874,  affirming,   on  this  pointy 
22  D.  979. 

'  In  the  case  of  a  oompetition  for  the 
character  of  heir,  the  right  of  intermediate 
possession  is  regulated  by  the  Court  on 
equitable  considerations.  A  preference  is 
given  to  a  person  claiming  as  heir  of  the 
person  last  sdzed  in  a  question  with  an 
heir  whose  claim  involves  a  denial  of  the 
right  of  the  late  proprietor.  Some  weight 
is  given  to  actual  pooioosion^     In  cases 
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187.  (1.)  In  order  that  the  heir  might  duly  consider  the  ex-    chaftbr  v. 


pediency  of  accepting  the  succession  with  the  burden  of  responsi-  Period  of  deii- 

bihty  for  the  ancestor's  debts,  he  was  allowed  an  interval  of  one  ^mputei.^^^ 

year,  computed  from  the  ancestor's  death,^  termed  anntis  delibei'andi, 

daring  which  he  was  not  bound  to  enter  or  to  respond  in  any 

action  directed  against  him  in  the  character  of  heir,'  except  in 

relation  to  the  widow's  provisions.^    If  the  apparent  heir  should 

die  in  the  course  of  the  year,  the  next  heir  had  a  full  year  from 

the  time  that  his  right  emerged.*    The  responsibility  of  heirs 

being  now  limited  to  the  value  of  the  estate,  this  right  has  ceased 

to  have  any  practical  value,  and  it  is  now  provided  by  statute  that 

actions  of  constitution  and  adjudication  against  apparent  heirs, 

whether  in  respect  of  the  ancestor's  or  the  heir's  debt  or  obligation, 

may  be  insisted  in  after  the  lapse  of  six  months  from  the  date  of 

the  defender  becoming  apparent  heir.^     It  was  understood  that 

actions  of  adjudication  and  judicial  sale  instituted  against  the 

ancestor  might  proceed    against  the  heir  without   waiting   the 

expiration  of  the  term  of  deliberation,  to  the  effect  of  making  the 

estate  Uable  for  the  ancestor's  debts.^    Actions  directed  against  the 

heir  himself  may  apparently  be  executed,  but  cannot  be  brought 

into  Court,  before  the  expiration  of  the  semestrial  periodJ 

188.  The  heir  may  tacitly  renounce  his  right  of  deliberation  by  Renunciation 
taking  an  entry  ^  or  by  assuming  possession  during  the  six  months,  de^rafion.^ 
in  which  case  he  incurs  the  passive  liability  appropriate  to  his  title 

of  possession.® 

189.  As  an  accessory  to  his  right  of  deliberation,  the  apparent  Exhibition  ad 
heir  may  bring  an  action  of  exhibition  ad  deliberandum  against  ^^f^^^^^- 
custodiers  of  the  title-deeds,  securities,  books,  or  documents  of  debt 

afiecting  the  estate  of  the  ancestor  or  the  person  of  his  representa- 


iiiiere  the  diums  appear  to  be  in  pari 
tan  »  far  as  regards  the  right  to  interim 
poMeaaion,  the  Goort  wiU  sequeatrate  the 
estste,  but  this  is  a  course  which  the 
Court  iM  always  reluctant  to  adopt.  See 
the  cases  of  OoMpbdl  v.  Cani^pbdl  (Bread - 
albaoe  Succession),  1  M.  991,  4  Macq. 
711;  EaH  of  Wemyst  v.  Campbdl,  20 
Jan.  1864,  2  M.  461  ;  and  Thorns  v. 
Tkomi,  27  March  1865,  3  M.  776. 

»  Ersk.  3,  8,  54  ;  Bell,  Pr.  §  1685. 
The  period  is  computed  from  the  date  of 
birth  in  the  case  of  a  posthumous  heir ; 
Sttsimcr*  y.  Sirnxm,  1757,  M.  6882.  The 
period  is  not  extended  by  reason  of  the 
absence  of  the  heir  from  the  country  at 
the  time  the  suoceosion  opens  ;  Hender- 
«>n  T.  OtuKjilbdl,  1788,  M.  5292. 


'  Ersk.  3,  8,  55  ;  SUioart  v.  Anderson, 
1749,  M.  6881. 

»  PUcaim  v.  WaUwood,  1702,  M.  6873. 

^  Stevenson  v.  Tweedie,  1649,  1  Br. 
Sup.  422. 

'^  Titles  to  Land  Consolidation  Act, 
1868,  §  61. 

«  Campbdl,  1708,  M.  6877. 

7  Summers  v.  Stmson,  1757,  M.  6882  ; 
Mackintosh  v.  Macqueent  9  July  1829,  7 
Sh.  882. 

8  Edgar  v.  HaUiday,  1624,  1  Br.  Sup. 
17. 

^  EamHton  v.  B<mar,  1677,  M.  6873  ; 
Ferguson  v.  M'Oaehen,  11  March  1829,  7 
Sh.  580. 
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Active  rights 
of  SQ  apparent 
heir. 


tive.^  The  action  may  be  raised  at  any  time.'  The  deeds  required 
must  be  specified.'  But,  unless  in  special  circumstances,  an 
apparent  heir  could  not  maintain  an  action  for  delivery  of  the 
title-deeds  of  the  ancestor's  estate  prior  to  the  alteration  of  the 
law  effected  by  the  Conveyancing  Act,  1874.*  In  the  case  of 
deeds  affecting  particular  estates  of  the  ancestor,  the  defender's 
infeftment  on  an  irredeemable  conveyance  from  the  pursuer's 
ancestor  constitutes  an  exclusive  title  in  virtue  of  which  he  may 
withhold  exhibition  of  the  documents  called  for.^  Infeftment  on  a 
decree  of  adjudication  does  not  constitute  an  exclusive  title  until 
the  legal  has  expired,  and  decree  of  declarator  has  been  pronounced,* 
nor  is  the  heir's  right  to  demand  exhibition  excluded  by  a  trust- 
deed  or  other  limited  title  derived  from  the  ancestor.^ 

190.  (2.)  An  apparent  heir  may  continue  his  ancestor's  posses- 
sion without  a  title,^  and  has  all  the  active  rights  necessary  to 
enable  him  to  maintain  his  possession,  except  that  he  cannot 
remove  tenants  holding  on  leases  from  the  deceased  proprietor,^ 
but  only  those  deriving  right  from  himself.^^  He  has  a  title  to 
challenge  deeds  of  the  ancestor  as  executed  on  deathbed ;  ^  and  it 
would  appear  that  an  heir-at-law  unentered  has  also  a  title  to 
institute  declaratory  actions  ^  as  well  as  reductions  of  conveyances 
adverse  to  his  right  upon  intrinsic  nullities  or  informalities,^  in 
which  respect  he  is  more  favoured  than  an  heir  of  provision,  who 
must  obtain  himself  served  in  the  proper  character  before  he  can 
be  admitted  to  sue  in  that  character.^* 


1  MaxwdL  y.  Masewdi,  1675,  M.  4009 ; 
Bttcha/nava  v.  if.  of  Montrote,  1705,  M. 
4010 ;  Orattford  v.  Crawford,  1714,  M. 
8986  ;  Spark  v.  Barclay,  1715,  M.  8988  ; 
Adair  v.  Adair,  1787,  M.  8992. 

*  Nisbet  V.  Wkitdaw,  1625,  M.  8982  ; 
Maefariane  ▼.  Buchanan,  1779,  M.  8991. 

'  Heron  v.  Heron,  1756,  M.  4019. 

*  SmUk  V.  Jackson,  1871,  10  M.  211. 

^  D.  ofHamiUon  v.  Douglas,  1761,  M. 
8966 ;  CaikoaH  v.  E,  ofGastiUie,  1795,  M. 
8998,  81  May  1825,  1  W.  &  S.  240. 

«  Lidddl  V.  WUaon,  19  Dec.  1855,  18 
D.  274;  Dottglas  v.  Holmes,  19  July 
1854, 16  D.  1116. 

^  Miufariane  v.  Buchanan,  1779,  M. 
8991.  As  to  the  right  of  exhibition  com- 
petent to  an  heir  or  daimant  of  a  title  of 
honour,  see  Lady  if.  L.  Crauford  v. 
OompheO,  2  Sh.  787,  N.E.  615 ;  26  May 
1826,  2  W.  &  S.  440. 

«  Enk.  8, 8,  58  ;  Heron  v.  M'Kie,  1741, 
M.  6289 ;  Ogiloy  ▼.  MM,  1727,  M.  5242. 
But  BeU  expreeooo  the  opinion  that  a  die- 
fK>nee  uader  a  personal  title  might  in 


certain  drcnmstances  be  entitled  to  de- 
mand sequestration  of  the  estate  ;  1  Com. 
7th  ed.  94. 

*  Paton  V.  Mackintosh,  1757,  M.  5273  ; 
Sutherland  v.  Graham,  1757,  M.  5276  ; 
OampbeU  v.  M'Kdlor,  1808,  M.  *'  Remov- 
ing," App.  No.  5  ;  Johnstone  ▼.  Martin, 
3  March  1816,  F.O.;  ScoU  v.  Fisher,  2 
Feb.  1882,  10  Sh.  284.  See,  as  to  using 
diligence  upon  a  decree  obtained  by  the 
defunct,  Mackenzie  v.  OiUanders,  8  Dec 
1858,  16  D.  158. 

^  2  Hunter  on  Landlord  and  Tenant, 
8d.  ed.  p.  3. 

"  Oraham  v.  Oraham,  1779,  M.  8186  ; 
Hailes,  823. 

"  M* Andrew  v.  Reid,  1868,  6  M.  1068, 
and  oases  there  cited. 

^  Rutherford  v.  Nisbel's  Trs.  12  Nov. 
1830,  9  Sh.  8;  (Joehrane  v.  Ramsay 
(MurdJeston),  11  March  1828,  6  Sh.  751. 

^«  Bell,  IV.  §  1688 ;  Edmonston  y.  Bd- 
monston,    1687,    M.   16,089.      But 
Cfraham  ▼.  Oraham,  supra. 
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191.  The  heir  is  also  entitled,  as  we  have  seen,  to  uplift  the  rents   cHAwnt  ▼. 
and  recelYe  the  fruits  of  his  ancestor's  estate  which  he  possesses  Perception  of 
on  apparency.    And  it  would  seem  that  the  husband  of  an  heiress-  ^^^ 
apparent  has  the  right  of  possession  irrespective  of  her  consent, 

and  that,  in  virtue  of  his  right  of  administration,  he  may  bring  an 
action  of  maills  and  duties  against  tenants^  though  he  cannot 
compel  his  wife  to  make  up  a  title.'  The  right  to  the  annual 
income  of  the  estate  is  in  the  strictest  sense  a  vested  interest.' 
The  heir,  or  his  executor  after  his  death,  is  therefore  entitled  to  sue 
for  arrears  of  rent,  and  has  the  capacity  of  granting  discharges  for 
them  upon  receipt  of  payment^  The  apparent  heir  has  also  right 
to  cat  the  wood  on  the  estate ;  but  the  right  itself,  and  the  benefit 
of  any  current  contracts  for  silvtB  caschuB,  are  personal,  and  do  not 
pass  to  his  executors.^ 

192.  (3.)  The  right  of  an  apparent  heir  to  bring  his  ancestor's  A]>i)annt 
estate  to  a  judicial  sale  depends  on  the  provisions  of  the  Scottish  i^tutejadi- 
Statute  (1695,  cap.  24),  and  it  ceases  to  be  competent  after  entry  ^^  ^^ 

by  special  service.^  The  right  is  not  lost  by  intromission  with  the 
estate  in  virtue  of  the  title  of  apparency,^  nor  by  service  as  heir  in 
general  cum  benefido  inverUarii?  or  with  a  specification.®  A  deed 
of  entail  not  made  real  by  infef tment  does  not  bar  a  sale  by  the 
heir  for  the  entailer's  debts ;  ^^  but,  according  to  Professor  Bell,  an 
entail  completed  by  infeftment  cannot  thus  be  defeated  by  the  heir 
at  his  own  hand,^  but  the  creditors  may  take  proceedings  against 
the  estate  at  their  own  instance.^  The  instance  of  the  apparent 
heir  is  preferable  to  that  of  creditors,^  and  the  creditors  cannot 
interfere  to  prevent  the  heir  from  exercising  his  privilege.^^    On  the 


^  Per  Lord  Prendent  Hope  in  Fer- 
yuton  T.  Cowan,  3  June  1819,  reported  in 
aootek>20D.  662,  668. 

'  Ibid,  The  case  is  also  reported  in 
Himie,p.  222. 

s  1  Bdl,  Com.  7^  ed.  94  ;  Enk.  3,  8, 
58  ;  Sjonea'  Law  TractB,  No.  5  (p.  173). 

*  Hamilton  Y.  Samlton,  8  April  1767, 
2  PftL  187,  xeyeraing  M.  5258  ;  StewaH 
Niccimm  ▼.  StnuUm,  1756,  M.  5249  ; 
Zoom  ▼.  Lord  Ba/nff^  1765,  5  Br.  Sup. 
912. 

>  1  BeO,  Com.  95,  citing  Ta^  v. 
VeUidL,  24  June  1796,  Sir  Hay  OampbeH'i 
Seai^Psp. 

•  2BeIl,Com.  7th ed.  241,  dting cases 
noted  imfn.  See  the  Statute  1695, 
QK^  24. 

'  Jffioir  V.  Skwart,  1738,  M.  5247. 

>  BEmr,  fdir,,  1751,  M.  5853,  and 
Qsaee  of  dPIhwaU  r.  KeUon^s  On.,  1742, 


and  Rutherford,  1748,  dted  there,  and  in 
2  BeU*a  Com.  241. 

*  Service  with  specification  was  intro- 
duced by  10  and  11  Yict.,  cap.  47,  §  25. 

^^  MUeheUy,  TorMt,  4  Feb.  1809, F.C. 

^1  2  Bell,  Com.  242. 

"  By  Statute  1681,  cap.  17,  the  Court  of 
Session  is  empowered,  "upon  process  at 
the  instance  of  any  creditor  having  a  real 
right,"  to  value,  sell,  and  divide  the 
proceeds  of  the  sale  of  estates  whereof  the 
heritor  is  notoriously  bankrupt.  But 
creditors  are  not  entitled  like  apparent 
heirs  to  bring  the  estate  to  sale  irre- 
spective of  insolvency,  and  if  the  heir 
declines  to  sell  they  can  only  attach  the 
estate  by  adjudication. 

"  Bdthier'i  Ors.  v.  Hit  Ajppartni  Beir, 
1776,  5  Br.  Sup.  561. 

u  HamOUm's  Crs,f  1749,  M.  13,828. 
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CHAPTER  V. 


Judicial  sale 
does  not  infer 
paMive  title. 


death  of  one  apparent  heir  the  action  may  be  insisted  in  by  the 
next  heir,  if  he  remain  unentered.^ 
EquiYaient  193.  After  service  and  infeftment  it  was  held  that,  in  place  of 

SSr1?Sl«e?  *^®  statutory  procedure,  the  heir  might  bring  an  action  of  valua- 
tion, concluding  that,  on  payment  of  the  value,  he  should  be  free  of 
the  representation.  If,  however,  the  creditors  objected,  they 
might  insist  on  having  the  estate  distributed  under  an  action  of 
ranking  and  sale  at  their  instance.*  Professor  Bell  lays  down  that 
an  apparent  heir  may  dispose  of  the  estate  by  a  voluntary  sale,  if 
he  is  not  interdicted  by  creditors;*  it  would  be  necessary  that  he 
should  complete  his  title  in  order  to  be  able  to  give  a  valid  title  to 
a  purchaser. 

194.  A  process  of  sale  by  an  apparent  heir  does  not  infer  a 
passive  title  ;^  and  in  a  case  where  an  heir  had  renounced  the 
succession  in  the  proceedings  in  a  prior  action  of  constitution 
instituted  against  him,  it  was  held  that  he  had  not  thereby  dis- 
qualified himself  from  instituting  an  action  of  judicial  sale  under 
the  statute.^ 

196.  Possession  on  apparency  renders  the  heir  universally 
wnt^Srs^^*^  liable  for  the  debts  of  his  ancestor,  as  in  the  case  of  possession  on 
an  unlimited  title.^  The  estate  also  is  liable  for  the  ancestor's 
obligations,  and  may  be  adjudged  as  in  JuBreditaie  jacerUe  by  the 
ancestor's  creditors,^  who,  of  course,  have  a  preferential  right  in  a 
question  with  the  creditors  of  the  apparent  heir.®  The  reversionary 
estate,  however,  may  be  attached  for  the  debts  of  the  apparent 
heir,  provided  the  decree  is  obtained  in  his  lifetime  ;®  but  if  the 
heir  died  unentered,  before  decree  of  adjudication  was  obtained, 
the  estate  passed  to  the  next  heir  of  the  person  last  entered,  who 
was  under  no  obligation  to  represent  the  apparent  heir.^®  This 
consequence  of  the  feudal  law  of  succession  was  mitigated  by  the 
provisions  of  the  Scottish  Statute  1695,  cap.  24,  by  which  a  person 
passing  over  an  apparent  heir,  who  was  three  years  in  possession. 


Passive  lia- 


^  Anonymous  case,  reported  by  El- 
cbiee,  ''  Ranking  and  Sale,"  No. 22. 

3  2  Bell,  Com.  7th  ed.  241,  citing  case 
of  Kingsgrange ;  Ersk.  3,  8,  69. 

'  Bell,  Com.,  ut  supra. 

*  Stat.  1695,  c.  24,  2  Bell,  Com.  242. 

s  Smith  V.  Harris,  3  Mar.  1854,  16  D. 
727.  See  the  exposition  of  the  subject  of 
judicial  sale  for  behoof  of  creditors  by 
Prof.  Bell,  in  2  Com.  p.  230  etseq.,  to 
which  frequent  reference  has  already  been 
made. 

<  Stair,  8,  6,  6 ;  Erak.  8,  8,  82  ;  Bell, 
Pr.  §  1919.     On  the  subject  of  the  passive 


liability  of  heirs,  including  the  liability  of 
the  estate  for  the  deeds  of  an  heir  three 
years  in  possession,  see  Chapter  LXIX. 

7  Stat  1540,  cap.  106,  explained  by 
Bell,  1  Com.  749. 

B  Stat  1661,  cap.  24,  explained  by 
Bell,  1  Com.  7th  ed.  765  et  seq. 

»  Stat  1621,  cap.  27,  as  modified  by 
1661,  cap.  24  ;  1  Bell,  Com.  748  and  765. 
10  This  is  a  necessaiy  consequence  of 
the  doctrine  that  the  property  does  not 
vest  in  the  heir  without  a  written  tiUe  ; 
as  to  which  see  the  next  division  of  this 
section. 
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and  entering  as  heir  to  a  remoter  ancestor,  became  liable  for  the     

debts  of  the  apparent  heir  to  the  extent  of  the  value  of  the  estate.^ 

SECTION  11. 

Servick  of  Heers-at-Law  and  Vesting  under  the  Statute. 

196.  Subject  to  the  exceptions  noticed  in  treating  of  apparency,  Penoua  ngjbu 
heritable  estate   possessed  bj  the  ancestor  on  a  personal  title  ^^^.^l^j 
vested  in  the  heir  by  general  service  only,  and  heritable  estate  ^  "**"'*""•*• 
in  which  the  ancestor  died  infeft  vested  in  the  heir  only  by  infefi- 
inent,  which  might  proceed  either  upon  a  special  service  or  upon  a 
precept  or  writ  of  dare  constat  from  the  superior.     Estate  to  which 
the  heir  had  not  obtained  a  vested  right  was  said  to  be  in  hceredilate 
jacenU  of  the  deceased,  and  the  purpose  of  a  service  was  said  to  be 
the  transmission  of  the  estate  from  the  ancestor  to  the  heir,  or  the 
vesting  of  the  succession.^      Since  the  publication  of  the  last 
edition  of  this  work  a  fundamental  change  has  been  made  in  this 
part  of  the  law  of  succession  by  the  (conveyancing  (Scotland)  Act, 
1874,  sections  9,  10,  and  13.     By  section  9  ''  A  personal  right  to 
every  estate  in  land  descendible  to  heirs  shall,  without  service  or 
other  procedure,  vest  or  be  held  to  have  vested  in  the  heir  entitled 
to  succeed  thereto,  by  his  survivance  of  the  person  to  whom  he  is 
entitled  to  succeed,  whether  such  person  shall  have  died  before  or 
after  the  commencement  of  this  Act,  provided  the  heir  shall  be  alive 
at  the  date  of  the  commencement  of  this  Act,  if  such  person  shall 
have  died  before  that  date,  and  such  personal  right  shall,  sub- 
ject to  the  provisions  of  this  Act,  be  of  the  like  nature  and  be 
attended  with  the  like  consequences,  and  be  transmissible  in  the 
same  manner  as  a  personal  right  to  land  under  an  unfeudalised 
conveyance,  according  to  the  existing  law  and  practice."    By  the 
10th  section  a  form  of  pi-ocedure  is  provided  whereby  on  a  petition 
to  the  Sheriff  setting  forth  the  facts  and  deducing  the  right  of  the 
person  applying  for  an  entry  from  that  of  the  person  last  infeft,  a 
decree  may  be  obtained  equivalent  to  a  decree  of  service,  which 
shall  vest  the  applicant  in  the  lands  or  estate  claimed.     By  the 
13th  section  the  right  so  obtained  is  reducible  within  twenty  years 
after  infeftment  on  such  grounds  and  under  such  conditions  as 

'  See  Frot  BeU's  obeeryations  on  this  neoeasary  for  the  pirrpoees  of  thin  treatiBe 

bnach  of  the  Act,  1695,  cap.  24,  in  1  to  enter  upon  the  discussion  of  the  forms 

Com.  708  ;  also  Chapter  LXIX.,  infra,  of  service  aooording  to  the  old  procedure 

*  Stair,  3,  5,  25  et  teq,  ;  4,  8,  5  ;  Ersk.  under  brieves  retourable  to  Chancery,  as 

8,  8,  59  et  teq. ;  Bell,  Pr.  §  1817  et  $eq,  ;  the  subject  is  fully  treated  in  the  works 

Menzies'  Gonvoyandng,  792  et  asg. ;  Shaw's  above  cited. 
Ben,  1 084  0f  »eq.     Ik  has  been  thought  un- 


106  VESTING   OF  THE   HERITABLE  STJOCESSION. 

oBAFTBB  V.    would  be  applicable  to  a  reduction  of  a  proper  decree  of  service. 
The  consideration  of  the  procedure  under  these  clauses  dies  not 
full  within  the  scope  of  this  work. 
Husband  can-         197.  A  married  woman  could  not  be  compelled  by  her  husband 
^fe^°Mrve.    ^^  make  up  a  title  by  service  to  heritable  estate  to  which  she  has 
succeeded,  though  the  effect  of  her  refusal  was  to  deprive  him  of 
the  courtesy  in  the  event  of  his  survivance.* 
Service  as  heir-       198.  The  Completion  of  a  title  by  service  as  heir-at-law  (followed 
defeiudbie  by    ^7  infeftment  in  the  case  of  special  service)  gives  the  heir  an 
birth  of  nearer  indefeasible  title  to  all  estate  included  under  it  which  belonged  to 
the  ancestor  at  the  time  of  his  death,  provided  the  person  serving 
is  really  entitled  to  the  character  of  heir.    An  heir  cannot  be  dis- 
possessed, nor  can  his  title  be  set  aside  in  consequence  of  the 
subsequent  birth  of  an  heir  nearer  in  blood  to  the  ancestor  than 
himself.    In  the  case  of  Grant  v.  Orant's  Trustees^  a  father  suc- 
ceeded and  served  heir  to  his  only  son  (there  being  no  nearer  heir 
in  utero) ;  after  an  interval  of  two  years  a  daughter  was  born  to 
him,  who,  according  to  the  rules  of  heritable  succession,  was  the 
nearest  heir  of  her  brother,  and  might  have  taken  up  the  succession 
had  it  been  open.    The  Court  refused  to  sustain  a  reduction  of  the 
service  at  the  instance  of  the  daughter,  being  of  opinion  that  the 
precedents  relative  to  service  as  heir  of  provision  were  not  applic- 
able to  cases  of  legal  succession.     It  was  admitted  on  all  hands 
that  the  father's  service  would  have  been  bad  if  there  had  been  a 
child  in  utero  when  the  succession  opened ;  and  it  may  be  assumed 
that  in  the  case  in  question  the  father  could  not  have  served  heir 
to  his  son  after  the  birth  of  his  daughter.     But  it  is  evident  that 
under  the  new  principle  of  law  introduced  by  the  Act  of  1874  this 
question  may  arise  under  altered  conditions. 
Definition  of  199.  I.  VESTING  OF  PERSONAL  RIGHTS. — General  scrvice  is  an 

general  service.  ^^^  legitimus,  by  means  of  which  the  character  or  relation  of  heir- 
at-law  is  judicially  established,^  and  the  heritable  estate  of  the 
ancestor,  so  far  as  standing  on  personal  titles,  vested  in  the  person 
of  that  heir.*  With  respect  to  heritable  rights  not  requiring  infeft- 
ment, the  heir's  title  is  completed  by  general  service.  With  re- 
spect to  feudal  estate  in  which  the  ancestor  was  not  infeft,  general 
service  is  equivalent  to  an  assignation  of  the  personal  title,  and 

^  Ferguton  v.  Cowan^  3  June  1819,  relation  to  vesting  by  service  as  heir  of 
Hume,  222  ;  also  Lord  President  Hope's  provision  differs  in  some  important  parti- 
notes,  cited  20  D.  p.  662.  Culars  from  that  of  vesting  in  relation  to 

'  Qrwnt  V.  6hrarU*$  Trs^  2  Dea  1859,  intestacy.     It  Is  considered  in^fira^  Chap- 

22  D.  58.  tor  XXX. 

*  It  will  be  observed  that  we  treat  in  «  Stair,  3,  5,  25  ;  Eisk.  8,  8,  63  ;  BaU, 

this  section  of  service  as  a  means  of  vest-  Pr.  §  1848. 
ing  intestate  snooession  only.    The  law  in 
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enables  the  heir  to  take  iafeftmeut  upon  the  ancestor's  unrecorded   ohaftbb  t. 
conveyance,  or,  where  infeftment  is  not  taken,  to  transmit  the 
personal  right  to  heirs  or  assigneea    A  general  service  is  also  a  title 
to  the  heir  to  reduce  infeftments  prejudicial  to  his  right.^ 

200.  General  service  is  now  obtained  under  the  provisions  of  Procedure  tor 
the  Titles  to  Land  Act,  1868,  le-enactij^g  the  clauses  of  the  Service  ^*tS!Sif  °*" 
of  Heirs  Act,  10  and  11  Vict.,  cap.  47,  by  petition  to  the  Sheriff  of 
the  district  within  which  the  ancestor  died  domiciled,  or  to  the 
Sheriff  of  Chancery,  and  in  all  cases  to  the  latter  where  the  ancestor 
was  not  domiciled  in  Scotland.  The  petition  must  be  published 
within  the  county  of  the  ancestor's  domicile,  or  edictally.  The 
petitioner  must  aver  and  prove  the  death  of  the  ancestor,  the  date 
at  or  about  which  the  death  took  place,  and  the  propinquity  of  the 
petitioner.  Where  the  service  is  unopposed,  evidence  on  these 
points  is  adduced  before  the  Sheriff  ex  parte,  who,  if  satisfied,  pro- 
nounces a  decree  serving  the  petitioner  as  nearest  and  lawful  heir 
in  general  The  petition  and  decree  are  then  transmitted  to  the 
Chancery  record,  an  extract  from  which  constitutes  the  title  of 
service. 

201.  No  person  is  entitled  to  oppose  a  general  service  except  on  objections  to 
the  ground  that  he  himself  is  already  served,  or  is  entitled  to  be  ^d^Stirto**'* 
served  heir  in  the  character  alleged,^  and  in  practice  objections  to  reduce, 
a  service  can  seldom  be  effectually  maintained  except  in  the  form 
of  a  competing  petition.*     In  cases  of  competition   for  service, 
either  of  the  parties,  at  any  time  before  proof  is  begun  in  the  in- 
ferior court,  may  appeal  the  cause  for  the  purpose  of  trial  by  jury 
in  the  Court  of  Session ;  or,  if  the  proof  proceeds  before  the 
Sheriff,  the  cause  may  be  appealed  to  the  Court  of  Session  after 
judgment  in  the  Sheriff  Court.     A  general  service  is  subject  to 
reduction  within  the  period  of  the  vicennial  prescription  of  services 
at  the  instance  of  any  person  claiming  the  character  of  nearest  heir 
in  general.*    In  an  action  of  reduction  of  a  service,  the  primary 
question  is  the  title,  or,  in  other  words,  the  propinquitT/  of  the 
ptirmer  of  the  reduction,^    The  defender  has  the  advjmtage  of  a 


^  iToni  V.  StevenKm,  1746,  M.  16,117 ; 
Cormchad  v.  Oarmichad,  16  Nov.  1810, 
'•C.  Where  there  has  been  a  prior  eer- 
^^j  a  Moond  service  is  inoompetent,  and, 
^  the  necessity  of  the  case,  it  is  not 
'"Pnnd  as  a  title  to  sue  {infra,  §  202). 

^AitckiwnY.  AilelUimi,  7  March  1829, 
781658, 

'  foriet  V.  Hunter,  3  July  1810,  F.O.; 
^n^v.  Ranuay,  1  Sh.  91,  N.K  92  j 
^W.  lb  &  128 ;  Graham  t.  OraMam,  28 
J^w.  I860, 18  D.  125. 


*  Accordingly,  the  issue  in  such  cases 
is,  whether  the  pursuer  is  nearest  and 
lawful  heir  in  general  of  A.  B. ;  WiUox 
V.  FarreO,  18  July  1846,  8  D.  1226 ; 
M'Lean  v.  M'Lean,  28  Feb.  1849,  11  D. 
880. 

*  Accordingly,  the  propinquity  of  the 
puisner  ought  to  be  set  forth  in  the  issues  ; 
MaegtUwray  v.  Souter,  21  Dec  1860,  28 
D.  212. 
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subsisting  judgment  in  his  favour ;  and,  although  he  may  not  be  in 
fact  the  nearest  heir, — although  he  is  not  even  so  near  as  his  com- 
petitor, he  may  successfully  defend  the  action  by  showing  that 
there  is  a  nearer  heir  in  existence  than  the  pursuer  of  the  action 
of  reduction.^ 

202.  A  second  general  service  is  not  competent  until  the  first 
is  reduced.^  It  was  formerly  supposed  that  the  pursuer  of  a 
reduction  of  a  service  must  obtain  himself  served  heir  in  general  to 
give  him  a  title  to  sue.  But  by  the  decision  of  the  House  of  Lords 
in  Cochran  v.  Bavisay?  the  law  was  settled  in  an  opposite  sense.  A 
second  service  may  be  produced  on  the  mere  production  of  a  sub- 
sisting and  ex  fade  valid  prior  service.^  As  a  consequence  of  this 
rule,  it  is  now  held  that  no  written  title  is  required  to  enable  a 
competing  heir  to  pursue  a  reduction  of  a  service.''  As  already 
explained,®  he  must  prove  his  title  in  the  process  of  reduction  if  it  is 
disputed  ;  and  if  he  is  successful  in  reducing  the  subsisting  service, 
he  may  then  obtain  himself  served  heir  for  the  purpose  of  vesting 
the  succession  in  his  person,  and,  if  necessary,  challenging  an 
adverse  title.^ 


^  Such  at  least  has  been  the  under- 
standing of  the  profession,  as  it  is  clearly 
the  logical  result  of  the  form  in  which 
the  issue  is  put  to  the  jury.  According 
to  the  rubric  of  the  report  of  Miller  v. 
M'Donald,  21  June  1885,  17  D.  973,  the 
doctrine  in  question  was  denied  in  that 
case.  The  report  itself  is  very  meagre 
and  scarcely  intelligible. 

^  Cochran  v.  Ramsay  (Murdieston  case), 
11  March  1828,  4  W.  &  S.  128  ;  Young 
V.  Leith,  16  Jan.  1844, 6  D.  370  ;  Macara 
V.  WiUony  16  Feb.  1848,  10  D.  707. 

»  4  W.  &  S.  128. 

*  Young  v.  Leith,  6  D.  370.  But  see 
WiUon  V.  Whicker,  26  June  1852,  14  D. 
919,  where  mutual  reductions  were  sent 
to  trial  together. 

*  Rutherford  v.  Nisbet's  Trs.,  12  Nov. 
1830,  9  Sh.  3  ;  WiUon  v.  QilchrisCs  2V«., 
11  Feb.  1851,  13  D.  686. 

*  WH9on  V.  QilehrisVi  Tn, ,  iupra. 

^  We  extract  from  the  opinion  of  Lord 
President  Inglis  in  the  case  of  The  Officers 
of  State  V.  Alexander  (25  March  1866,  4 
M.  741,  745),  some  instructive  observa- 
tions on  the  theory  of  the  establishment 
of  claims  of  propinquity  : — "  It  is  a  well- 
known  principle  of  the  law  of  heritable 
succession  in  Scotland,  that  a  person  who 
is  entitled  jure  aanguinis  to  take  up  the 
heritable  succession  of  a  person  deceased, 


may  do  so  at  any  time,  provided  he  is  not 
anticipated  by  somebody  else  acquiring 
a  right  in  the  meantime,  and  having  the 
right  fortified  by  prescription.  No  lapse 
of  time  will  prevent  any  person  from 
asserting  his  jus  sanguinis,  and  taking  up 
the  succession  to  a  man  who  died  two  or 
three  hundred  yean  ago.  ...  A  man 
procures  a  brieve  for  serving  himself  heir 
in  special  to  Mb  ancestor,  and  he  fails  in 
establishing  his  propinquity,  and  the  court 
of  service  refuses  to  serve  him.  That  is 
not  res  judicata  ;  he  may  purchase  another 
brieve,  and  a  third  brieve,  and  twenty 
brieves  in  succession,  and  may  fail  in  all 
the  nineteen,  and  succeed  in  the  twentieth. 
In  like  manner,  he  may  obtain  himaelf 
served  upon  what  turns  out  to  be  insuflS- 
cent  evidence,  and  a  competitor  challengeB 
his  service,  and  has  it  reduced.  Still, 
even  although  in  the  process  of  reduction 
additional  evidence  is  led  and  issue  is 
joined  between  the  parties  in  this  Courts 
the  decree  of  reduction  is  not  res  judicata. 
The  claimant  may  still  sue  out  another 
brieve  of  service,  and  try  his  case  again. 
.  .  .  If  both  parties  take  out  brieves, 
and  these  brieves  come  up  as  competing 
brieves  by  advocation,  then  a  full  and 
complete  trial  of  the  case  will  no  doubt 
be  had  between  the  parties,  and  probably 
the  result  of  such  a  decision  as  that  would 
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203.  At  common  law  an  heir  in  general  was  subject  to  a   chattsr  y^ 
universal  lesponsibilit j  for  the  debts  and  obligations  of  his  ancestor  Service  cum 
without  limitation  to  the  value  of  the  succession.^    By  the  ActJj^J*'*" 
1695,  cap.  24,  which  is  founded  on  the  Civil  Law  and  on  equitable 
gronnds,  the  obligation  was  modified  to  the  effect  of  enabling  the 
heir  to  serve  cum  henefieio  inverUarii,  and  thereby  to  limit  his 
responsibility  to  the  value  of  the  estate.     By  this  Act  it  was  pro- 
vided that,  on  following  out  certain  proceedings  directed  to  the 
object  of  ascertaining  the  true  value  of  the  succession,  the  heir's 
responsibility  should  be  limited  to  the  value  of  the  heritage  given 
up  in  the  inventory. 

201.  Under  the  procedure  introduced  by  the  Service  of  Heirs  limitation  of 
Act,  and  incorporated  with  the  Titles  to  Land  Act,  1868,  it  was  specification, 
made  competent  to  apply  for  a  general  service,  the  effect  of  which 
is  to  be  limited  to  lands  or  other  heritages  embraced  in  a  particular 
specification  thereof  annexed  to  the  petition ;  but  this  form  of 
service  is  superseded  by  the  Conveyancing  Act,  1874,  section  12, 
according  to  which  heirs  are  not  liable  in  any  case  beyond  the 
valne  of  the  estate  to  which  they,  succeed. 

206.  IL  Vesting  of  Eeal  Eights. — For  the  purpose  of  vesting  Entry  of  heim 
the  right  to  estate  in  which  the  ancestor  died  infeft,  the  heir  may  writ^c&r*'^ 
either  proceed  by  way  of  special  service,  the  extract  of  which  is  <»»*^- 
now  a  wanant  for  infeftment,*  or  he  may  at  once  obtain  infeftment 
upon  an  entry  from  the  superior  under  a  writ  (formerly  a  precept) 
of  dare  constat.  The  writ  of  dare  constai,  as  it  name  implies,  is 
a  form  of  entry  properly  applicable  to  cases  of  undisputed  succes- 
sion, by  which  the  superior  acknowledges  the  grantee  to  be  the  heir 
entitled  to  succeed  to  the  lands  described  in  the  writ.*  Under  the 
old  forms  the  writ  contained  a  precept  of  sasine  for  infef ting  the 
heir  in  the  lands.  Superiors  were  not  bound  at  common  law  to 
grant  an  entry  by  clare  constat,  but  under  the  Titles  to  Lands  Act, 
1868,  section  101,*  they  are  bound  to  do  so  on  production  of  the 
last  charter,  together  with  a  decree  of  general  or  special  service 
establishing  the  propinquity  of  the  heir.  An  entry  by  dare  constat 
is  invalid  if  granted  by  a  superior  who  is  not  himself  duly  entered ;  ^ 

be  to  eonstitate  a  rta  judicata;  but  I  know 
of  no  other  way  in  which  the  thing  can 
bd  bronght  to  a  6nal  oonolomon  except 
in  that  form."  In  accordance  with  these 
^wa,  it  was  f oand  to  be  incompetent  to 
faring  a  declarator  that  another  person  is 
not  the  heir  of  the  deceased. 

^  1  Bell'a  Com,  7th  ed.  703-4. 

•  10  and  11  Vict.,  cap.  47,  §  21,  as 
modified  by  the  Titles  to  Lands  Acts. 

»  Erak.  8,  8,  71  ;  Bell,  Pr.  §  1817  ei 


$eq, ;  Shaw's  Bell,  p.  1034.  Where  the 
immediate  heir  has  died  without  taking 
up  the  succession,  the  next  heir  ought  to 
enter  by  service  ;  Bell,  Pr.  §  1819 ; 
Menzies,  Convey.  8d  ed.  805.  And  see 
LandaUi  v.  Lamdale^  1752,  M.  14,465  ; 
and  Finlayy.  Morgan,  1770,  M.  14,480. 

«  32  and  38  Vict.,  cap.  116,  §  101. 

»  IHckwn  V.  Syme,  1801,  M.  "Tailzie," 
App,  No.  7. 
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ment  in  the  lifetime  of  the  grantee.^  Writs  of  dare  constat  are 
effectual  during  the  lifetime  of  the  grantee,  notwithstanding  the 
death  of  the  superior,*  but  are  not  assignable  ; '  and  if  the  grantee 
die  uninfeft,  that  is,  without  recording  the  writ  in  the  Register  of 
Sasines,  he  is  held  to  be  unentered,  and  the  estate  does  not  pass  to 
his  heirs.  Entry  by  dare  constai  is  only  a  title  to  the  specific 
estate,^  it  only  implies  passive  representation  to  the  extent  of  the 
value  of  the  estate,^  and  it  is  not  protected  from  challenge  by  the 
vicennial  prescription.* 
Completion  of  206.  Special  service  is  a  judicial  proceeding  for  establishing  the 
spociaf  semce.  right  of  inheritance  in  relation  to  estate  in  which  the  ancestor  died 
infeft.  The  procedure  under  the  Service  of  Heirs  Act  (now  the 
Titles  to  Land  Act,  1868)  is  similar  to  that  required  in  the  case 
of  petitions  for  general  service,  with  this  difference,  that  as  the 
object  is  to  obtain  infeftmeut,  the  lands  or  heritages  must  be 
specified  in  the  petition  and  decree.  Under  the  Titles  to  Land 
Act,  1868,  infeftment  may  be  taken  either  by  recording  the  decree 
itself  (in  which  a  precept  of  sasine  is  not  now  necessary),  or  by 
recording  a  writ  of  dare  constat  from  the  superior,  proceeding  on 
the  narrative  of  the  decree.  The  right  of  property  does  not  vest 
until  infeftment  is  taken.^  The  declaration  in  the  Service  of  Heirs 
Act  (incorporated  in  the  Titles  to  I^and  Act,  1868,  section  46)  to 
the  effect  that  a  decree  of  special  service  should  be  equivalent  to  a 
disposition  and  assignation  from  the  ancestor,  appears  to  have 
been  intended  to  save  the  right  of  the  heir  dying  before  infeft- 
ment.^ But  it  was  held  by  a  unanimous  judgment  of  the  First 
Division  of  the  Court  that  the  decree  is  equivalent  to  a  disposition 
only  for  the  purpose  of  enabling  the  heir  to  obtain  infeftment,  but 
not  to  the  effect  of  vesting  any  right  before  infeftment  is  taken.* 
A  sj)ecial  service  implies  a  general  one  in  the  same  character  and 
to  the  same  lands,  and  will  therefore  be  available  for  completing  a 
title  by  notarial  instrument  in  the  event  of  the  ancestor's  infeft- 
ment proving  defective  or  informal.^® 

^  Stair,  2,  8,  1 ;  Enk.  2,  7,  8 ;  1  BeO,  ing  the  vioennial  prawription  of  rotoan 

Com.  7th  ed.  737.  (1617,  cap.  13)  does  not  ^»ply  to  entries 

>  82  and  88  Yict,  cap.  116,  §  103.  by  dare  conOat, 

'  Precepts  of  dare  ctmsua  are  excepted  '  Ersk.  8,  8,  78  ;  BeU,  Pr.  §§  1884, 

from  the  provisions  of  the  Act  1698,  cap.  847. 

85,  by  which  other  wairants  of  infeftment  *  Per  Lord  CurriehiU  in  MareUyiCt  TVs. 

were  made  transferable.  ▼.  Moreton,  16  D.  1110,  note. 

*  Ersk.  8,  8,  71 ;  Bell,  Pr.f  1828.  *  Moreton's  Trs.  v.   Moreton,  19  July 
»  BeU,  Pr.  §  1028  ;  Farmer  v.  JBlder,  1854,  16  D.  1108. 

1688,  M.  14,008 ;  Ro»d>ery  ▼.  Primrow^t  ^^  At  common  law  a  spedal  service  was 

£er».,  1766,  5  Br.  Sap.  926.     But  see  held  to  import  a  general  one  in  the  same 

Ersk.  8,  8,  71.  character  for  aU  pnrposes. 

*  Ersk.  vX  tupra.     The  Act  establish- 
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207.  Petitioiis  for  special  service  may  be  opposed  bj  competiDg   qhaitib  y. 
claimants,  and  also  by  dispoDees  of  the  ancestor  if  infefb ;  for  a  Defencet  to 
recorded  disposition  is  an  exclusive  title  to  the  subjects.^    Under  ^^*i^titie 
the  old  law  possession  on  a  disposition,  without  procuratory  or  pre-  ^  iwinw- 
cept  of  sasine,  could  not  be  used  to  exclude  a  special  service ; ' 

and  the  disponee  could  only  attack  the  heir's  title  indirectly  by 
bringing  an  action  to  compel  him  to  convey,  called  an  action  of 
constitationy  which  was  followed  by  a  separate  action  (in  modem 
practice  combined  with  the  first  action)  for  adjudication  in  imple- 
ment' A  disponee  would  not  now  be  required  to  oppose  an 
application  for  special  service,  as  he  has  it  in  his  power  instantly 
to  put  his  disposition  on  record,  or  to  expede  a  notarial  instrument 
upon  it  if  it  is  a  general  conveyance,  and  thereby  to  acquire  a 
public  title  exclusive  of  that  of  the  heir-at-law  and  his  assignees. 
Applications  for  special  service  may  be  appealed,  and  decrees 
brought  under  reduction,  in  the  same  manner  as  in  the  case  of 
general  service ;  and  a  subsisting  decree  of  special  service  is  an 
absolute  bar  to  the  granting  of  a  service,  whether  special  or  general, 
to  a  different  individual  in  the  same  character.^  The  impediment 
may,  as  already  seen,  be  removed  by  an  action  of  reduction,  to  the 
successful  prosecution  of  which  the  establishment  of  a  title  prefer- 
able to  all  others  is  a  necessary  condition.^ 

208.  The  entry  of  heirs  by  adjudication  on  a  trust  bond  is  some-  Tenutive  title 
times  resorted  to  as  a  tentative  title  for  the  purpose  of  challenging  {io^"2u«t- 
an  adverse  right  without  incurring  passive  representation.*    It  ^^^ 

need  never  be  resorted  to  where  a  title  can  be  made  up  by  general 
service ;  for  it  was  decided  under  the  old  law  that  genei*al  service 
did  not  infer  passive  representation,  unless  the  estate  passed.^  And 
now  passive  representation  in  virtue  of  a  legal  title  is  in  all  cases 
limited  to  the  value  of  the  estate.  According  to  Professor  Bell,  the  Fom  of  pro- 
heir  grants  a  bond  for  a  sum  above  the  value  of  the  estate.^  On  ''^''"  *^*™*°' 
this  bond  the  creditor  proceeds  to  adjudge  the  estate  in  implement. 


'  His  appeus  from  the  nature  of  the 
hMpnrj  IB  the  old  f onn  of  lemoe,  m  to 
wUch  tee  Bnk.  3,  8,  67  ;  but  the  lervioe 
11  not  excluded  by  a  disposition  to  another 
psrty  on  which  xnf ef  tment  has  not  been 
tsken;  SnUie  ▼.  />.  of  Oordon,  1783,  M. 
14,457  ;  Douglas  v.  />.  o/HamUUm,  1761, 
M.  14,457.  See  Cotton  v.  MaekemU, 
1870,  8  M.  713  and  1049. 
'  Omm  of  SuUie  and  DougUu,  $v/pra, 
»  Enk.  2,  12,  60 ;  1  Bell,  Com.  7th 
ed.7i33. 

*  Coehrwi  v.  Ranuatf,  11  March  1828, 
4  W.  AS.  128. 
»  Supn,  §  201, 


•  BeU,  Pr.  §  1859.  By  Act  of  Sede- 
runt, 28  Feb.  1662,  confirmed  by  Statute 
1695,  cap.  24,  mtromission  on  this  title 
infers  passiYe  representation,  correcting 
the  doctrine  laid  down  in  GUndonvryn  ▼. 
E.  o/NUhtdaU,  1662,  M.  9738  and  9741. 

^  E.  ofFyfe  v.  Duff,  7  March  1828,  6 
Sh.  698,  and  antfaorities  there  cited. 

8  A  deed  in  trust  for  reoonveyanoe  does 
not  afford  a  f^ood  ground  for  the  oomple- 
tlon  of  a  tentative  title,  because  the 
grantor  is  not  theroby  divested  of  his 
radical  title  to  the  estate ;  Dwrdop  v. 
Cochra/ne,  81  March  1824,  2  Sh.  (Ap.  Ca.) 
115.    Would  a  trust  for  sale  be  suffldent? 
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and,  haviDg  completed  his  title,  is  in  a  position  to  reduce  tbe 
adverse  title.  If  the  action  is  snccessfal,  the  bond  and  decree  of 
adjudication  are  conveyed  to  the  heir,  in  whose  person  the  debt  is 
extinguished  confusuyM} 

209.  In  connection  with  the  subject  of  apparency,  the  questions 
that  have  arisen  in  relation  to  the  vesting  of  long  leases,  and  the 
vesting  of  beneficial  interests  under  unexecuted  trust-deeds  in  the 
person  of  the  beneficiary's  heir-at-law,  have  already  been  noticed. 
In  the  former  case  service  does  not  appear  to  be  necessary  to  vest 
the  right ;  in  the  latter  case  it  was  necessary  under  the  common 
law.* 


SECTION  III. 

Vesting  of  Terce  and  Couktest  in  Eight  and  in  Titlk 


TercAYertsby 
snrviTBiiceaiid 
saiTice; 


210.  The  right  to  terce,  like  the  heritable  succession  itself, 
accrues  by  survivance,  but  service  is  necessary  to  vest  an  assignable 
interest.  A  tercer  unserved  has  not  even  the  rights  of  an  apparent 
heir  in  relation  to  her  liferent  interest.  She  may  receive  payment 
of  her  third  of  the  rents,  but  is  unable  to  use  diligence  against 
tenants  or  possessors.*  Without  service  the  right  to  unrecovered 
arrears  does  not  transmit  to  the  widow's  representatives.^  The 
9th  section  of  the  Conveyancing  Act,  1874,  which  vests  without 
service  rights  "  descendible  to  heirs,"  would  appear  not  to  con- 
template the  case  of  the  widow's  right  to  arrears  of  rents  covered  by 
her  terce. 

211.  The  terce  also  accrues  by  the  dissolution  of  the  marriage 
by  divorce  on  the  ground  of  adultery  or  desertion  by  the  husband.^ 
The  right  acquired  by  the  service  of  a  tercer  is  of  the  nature  of  a 
personal  right  to  heritable  estate.  A  real  right  may  be  acquired  by 
the  process  of  kenning,  or  by  a  voluntary  partition,  usually  carried 
out  through  the  medium  of  a  submission. 

Procedure  in  212.   L  ACQUISITION   OF  A  VESTED  EIGHT  BY  SERVICE. — Service 

the  service  of    Qf  ^  torcor  Still  procccds  under  the  ancient  form  of  process,  com- 
mencing with  a  brieve  from  Chancery.    The  brieve  ®  is  in  general 


Or  by  dfyoroe. 


^  Bell,  Pr.,  tif  Mfpm. 

*  iSupm,  §  181. 

'  Erak.  2,  9,  50  ;  Toeman  y.  OUphant, 
1666,  M.  15,843  ;  Ba/rdayy.  ScaUy  1675, 
M.  15,844. 

«  M'Leitk  V.  Renmie,  21  Feb.  1826,  4 
Sh.  485,  N.E.  491.  Ab  to  the  necessity 
of  aervioe  to  vest  the  right,  see  Stair,  2,  6, 
15  ;  Ersk.  2,  9, 55  ;  and  wniTft^  Bankton, 
voL  i.  p.  661. 

>  Sufra^  %  159. 


*  For  the  form  of  the  brieve  and  de- 
tailfl  of  procedure  nnder  it,  rsferenoe  ia 
made  to  Stair,  4,  8,  11  ;  and  1  Joiid. 
Styles,  4th  ed.  p.  325,  and  Stat  1508,  cap. 
94.  The  case  of  Crtuk  y.  Penny,  1891, 
19  B»  339,  furnishes  an  example  of  this 
somewhat  unusual  form  of  proceas.  In 
this  case  it  was  held  that  the  heir  could 
not  daim  a  aist  from  the  Sheriff  on  the 
ground  dther  that  the  validity  of  the 
marriage  wi^  in  question,  or  that  Uke 
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tenns,  and  is  addressed  to  the  Sheriff  of  the  connty  where  the  ohaptib  v. 
lands  Ke,  or  to  the  Sheriff  of  Edinburgh  if  the  lands  are  in  different 
eounties.^  The  procedure  is  regulated  by  the  Statute  1503,  cap. 
94.  The  questions  remitted  to  the  assize  are,  Whether  the  claim- 
ant was  lawfully  married  ?  and  Whether  her  husband  died  last  vest 
and  seised  in  the  fee  of  the  lands  ?  The  widow  presents  a  claim 
affiiming  her  marriage,  and  specifying  the  lands.^  With  refer- 
ence to  the  first  point,  it  is  declared  by  Statute'  that  the  applicant 
is  entitled  to  be  served  if  the  alleged  marriage  was  not  challenged 
in  the  lifetime  of  the  deceased,  and  if  the  applicant  was  habit 
and  repute  his  lawful  wife,  though  the  heir  should  offer  to  prove 
that  she  was  not  lawfully  married.  In  practice  it  is  held  that 
the  assize  are  not  entitled  to  judge  of  this  question;  the  heir 
must  bring  an  action  before  the  Consistorial  Court,  now  the  Court 
of  Session.* 

213.  Upon  the  second  point,  the  jury  must  be  satisfied  that  the  Qawtioiui  m  to 
deceased  proprietor  was  iafeft  in  the  lands  mentioued  in  the  claim,  titfe.      ' 

the  best  evidence  of  which  is  the  production  of  the  sasine  or  regis- 
tered disposition,  or  an  extract  from  the  record.^  It  has  been  seen 
that  a  proprietor  is  not  divested  by  the  execution  of  a  trust  for 
creditois,  or  for  purposes  which  do  not  exhaust  the  estate,  or  by  a 
deed  in  which  his  liferent  is  reserved  together  with  a  power  of 
disposal  of  the  fee,  and  that  his  radical  right  is  sufficient  to 
support  a  claim  of  terce.®  In  such  cases,  accordingly,  the  right  to 
terce  is  founded  not  on  the  infeftment  upon  the  qualified  con- 
veyance, but  on  the  infeftment  which  preceded  it,  and  which  con- 
stitnted  the  grantor's  title.  The  subject  from  which  it  is  claimed 
is  the  value  of  the  heir's  reversionary  interest.^ 

214.  The  judgment  of  the  Sheriff,  interponing  his  authority  to  judgment  and 
the  verdict  upon  the  brieve,  is  the  tercer's  title.     It  is  not  retour-  ^'JSf*  ^^  ^' 
able  to  Chancery,  and  cannot  be  brought  under  review  by  advoca- 
tion after  verdict.®     In  a  reduction  the  pursuer  must  take  an 

issue  upon  the  points  involved  in  his  allegations ;  ^  and  where 
these  relate  to  the  state  of  the  ancestor's  title,  he  must  prove  not 


^ndaw  had  accepted  a  oonventional  pro- 
^ntaoa  leciured  oyer  lands  in  a  foreign 
oocmtiy.  Opinions  were  expressed  to 
the  effiact  tiiat  the  special  rules  as  to 
advocations  and  appeals  in  services  are 
inspplicaUe,  and  that  in  a  process  of 
*cme  of  a  tercer  the  prooeedings  may 
^appealed  to  the  Conrt  of  Session  at  any 
>^e  of  the  canse. 

'  1  and  2  Geo.  iv.,  cap.  88,  §  11. 

'  1  Jnrid.  Styles,  4th  ed.  p.  826. 

'  1603,  cap.  77. 
VOL.  I. 


«  Ersk.  2,  9,  50. 

"  Stair,  4,  8,  11 ;  Erskine  and  Fraser, 
ut  aujpra, 

^  Supra,  §  162. 

7  BeUkier  v.  MoffiU,  1779,  M.  16,868  ; 
BarOeUY.  Buehcman,  21  Feb.  1811,  F.G. 

B  Stair,  4,  8,  17,  and  18.  See  also 
OcUhoaH  V.  Roeheid,  1772,  M.  7668,  and 
M*Neighi  v.  Lockhart,  80  Nov.  1848,  6 
D.  189,  per  Lord  Justice-Clerk  Hope. 

'  PaxUm  ▼.  Padtton^  18  Jane  1840,  2 
D.  1102. 

H 
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GBAiTiB  V.    only  that  the  title  was  infonnal,  but  that  the  defects  were  such  as 

could  not  be  rectified  in  the  ancestor's  lifetime.^ 
Effect  of  ser-  216.  Service  vests  in  the  widow  a  fro  indiviso  nsufructaazy  in- 

Ticeof  ateroer.  ^^^^  ^  ^^^  ^^^  ^^  ^^  extent  of  her  third.2    Service  vests  the 

right  to  arrears,'  which  may  be  recovered  from  the  tenants,  or  from 
the  heir  if  he  has  received  them.^  The  tercer's  rights  commence 
at  the  same  time  as  the  heir's,^  and  her  means  of  enforcing  pay- 
ment by  action  and  diligence  are  the  same,^  except  that,  as  her 
light  is  subordinate  to  that  of  the  heir,  she  has  not  the  power  of 
removing  tenants,  nor  can  she  interfere  with  the  exercise  of  that 
power  on  the  part  of  the  heirJ 

Fonnandap-  216.   IL    ACQUISmON  OF  A  EbAL  BiGHT  BY  KeNNING. — ^After 

piwcM  ofkon*  service  as  a  tercer,  the  widow  is  entitled  to  have  her  pro  indiviao 
"*"»•  usufructuary  interest  divided.®    This  is  accomplished  under  an  old 

form  of  process  called  kenning  to  the  terce,  which  differs  in  its  pro- 
cedure from  an  ordinary  process  of  division.  The  Sheriff,  or  a 
valuator  selected  by  the  parties,  proceeds  to  the  ground,  and  after 
determining  by  lot  whether  the  division  shall  be  commenced  "  by 
the  sun  or  the  shade,"  he  sets  off  the  first  two  acres  for  the  heir, 
and  the  third  for  the  widow,  and  so  on  till  the  whole  terceable 
estate  is  divided.^  Indivisible  subjects,  as  houses,  pasturages,  and 
other  servitudes  and  heritable  debts,  are  not  divided  in  modem 
practice,  but  one-third  of  the  annual  rent  or  value  is  given  to  the 
widow.^^    The  valuation  being  certified  to  the  Court  in  writing,  the 


^  Mote  V.  Fnuer,  1790,  M.  "Teroe," 
App.  No.  1 ;  Campbdl  v.  Brown,  17  Feb. 
1829,  1  Jurist,  83 ;  and  see  ffamOton 
▼.  BosweU^  1716,  M.  8117 ;  affirmed, 
Roberts,  846. 

s  1  Ben,  Com.  7th  ed.  68 ;  Stair  and 
Erskine,  infra, 

*  Stair,  2,  6,  16  ;  Ersk.  2,  9,  66 ; 
M'LeUh  y.  Rennie,  21  Feb.  1826,  4  Sh. 
486,  N.K  491. 

^  Orighion  v.  EamOUm,  1682,  M. 
16,836 ;  Stmji^  y.  Oravfford,  1626,  M. 
16,887  ;  Ea8th(mie8  y.  Hepbwm,  1627,  M. 
16,838,  and  anthorities  in  preceding  note. 

*  Bdfhier  v.  MofaJb,  1777,  M.  16,868  ; 
ScLsUioutes  y.  H^pibwrn^  supra, 

«  Veitch,  1682,  M.  16,087 ;  A  y.  B, 
1682,  M.  16,842 ;  Fea  y.  Tram,  1731, 
M.  16,116. 

7  Barday  y.  SeoU,  1676,  M.  16,844. 

*  Lord  Fraser  (yol.  i.  p.  624  of  original 
edition),  not  without  support  from  pre- 
yions  authorities,  distinguijahes  the  rights 
acquired  by  service  and  kenning  respec- 
tively Mju$  ad  rem  and  jtu  in  re.     But, 


in  substance,  the  widow's  right  is  as  veal 
before  division  as  alter.  She  may  compel 
tenants  to  pay  to  herself,  and  may  per- 
sonaUy  use  unlet  subjects.  Kenning  is, 
in  substance,  merely  a  process  of  division 
of  estate  previously  held  pro  indvnso. 

•  Stair,  2,  6,  14,  and  16 ;  Ersk.  2,  9, 
60.  The  authority  of  these  autiiocs  is  in 
favour  of  a  more  conyenient  mode  of 
division,  e.^.,  by  dividing  the  whole  estate 
into  three  portions,  or  assigning  alternate 
subjects  to  the  heir  and  the  widow.  In 
practice  this  is  done  under  a  submiaaioin 
to  a  person  accustomed  to  yalue  lands. 
The  parties  may  then  execute  a  deed  of 
division ;  but  it  is  understood  tiiiat  tiie 
possession  of  the  widow  upon  the  title  of 
her  service  and  decree  of  division  is  sn£B- 
dent  to  give  her  a  real  security  over  Hie 
rents.  See  Boydy,  HamHUm,  1805,  M. 
16,874. 

w  Bell,  Pr.  §  1602 ;  iTodbmsur,  1628, 
M.  16,888;  Logan  y.  (Mhraitk,  1665, 
M.  16,842, 1  Br.  Sup.  607. 
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Sheriff  isterpones  his  authority,  and  afterweurds  proceeds  to  the    opaptie  v. 
lands  and  gives  personally,  or  by  a  mandatory,  symbolical  posses- 
sion of  the  terce  lands  by  deliTery  of  earth  and  stone  of  the 
groimd.^    The  title  is  completed  by  an  instrument  of  possession, 
which  does  not  enter  the  Begister  of  Sasines.' 

217.  The  powers  of  a  tercer,  served  and  kenned,  are  those  of  a  RisrhtBof  a 
liferenter  by  constitution.    She  has  the  right  of  occupation,  and  to  he? twoe! 
the  powers  of  letting  the  terce  lands  and  removing  tenants.^    She 

ia^  therefore,  under  the  same  obligations  as  an  ordinary  liferenter  ^ 
to  Qfle  the  subject  salva  rei  substantia,  and  to  refrain  from  waste 
or  dilapidation.  During  her  possession  the  terce  lands  cannot  be 
alienated  except  under  reservation  of  her  liferent,  or  upon  such 
terms  as  she  may  agree  to.^ 

218.  III.  Vesting  of  Courtesy. — Courtesy  vests  by  the  hus-  courteay  yeBts 
band's  survivance  of  his  wife,  and  requires  no  service  or  other  ^^  P<>"«»«ion. 
proceeding  either  to  vest  the  usufructuary  interest  or  to  give  an 

active  title.®  It  is  said  to  be  an  extension  or  prolongation  of  the 
husband's  yu«  mariti  and  right  of  administration ;  but  although  the 
nature  of  the  right  is  similar,  if  not  identical,  the  subjects  over 
which  it  extends  are  less  extensive,  for,  as  we  have  already  seen, 
conrtesy  does  not  extend  to  conquest. 

219.  It  has  been  laid  down,^  on  the  authority  of  an  ancient  Bight  to  levy 
decision,  that  the  right  of  courtesy,  like  the  jm  mariti,  only  vests  •*"'®*"  *'^'*^*' 
a  title  to  the  fruits  of  the  estate  after  they  have  been  actually 
received,  and  that  the  right  to  unlevied  rents,  &c.  does  not  trans- 
mit to  executors.    The  case  referred  to,  as  Lord  Fraser  observes, 

was  reaUy  decided  on  the  plea  of  hona  fide  consumption ;  ^  and,  in 
any  view,  the  decision  can  scarcely  be  accepted  as  conclusive  on 
the  question  of  vesting. 

^  Stair  and  Enkine,  lA  supra  ;  Warn-         ^  1  BeU,   Com.  7tb  ed.  58  ;  Boyd  v. 
fkrmf,  1669,  2  Br.  Sup.  440.  ffamUtan,  1805,  M.  15,874. 

*  1  Jorid.  Styles,  4th  ed.  p.  327.  *  Stair,  2,  6,  19  ;  Erak.  2,  9,  52. 

'  £zdL  2,  9,  50  ;  Maxwdl  ▼.  TenamU,  ^  BeU,  Pr.  §  1008  ;  2  Fraser,  2d  ed., 

1680.  li.  15,842.  1124. 

*  Su^^ra,  §  167.  *  M'Auley  r.  WaUan,  1686,  M.  8112  ; 

1  Br.  Sup.  358. 
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CHAPTER  VI. 

ORDER  OF  LEGAL  SUCCESSION  IN  RELATION  TO  THE 

MOVEABLE  ESTATE 


I.  NizT  OF  Ksf  AND  Personal 

RSPRSBENTATl  VE8. 

XL  Lbqitdc    (from    Estate    of 
Father  or  Mother). 


IIL  Jus  BSLICIiB. 

lY.  Husrand's  Interest  in  ths 
Wife's  Sitocebsion. 


What jMrt  of  a       220.  Succession  in  moveables,  or  execntiy,  may  be  defined  to  be 
■raif  wiLle^  the  devolution  by  law  of  the  moveable  or  personal  estate  of  a  person 
becomea  intes-  dying  domiciled  in  Scotland,  and  intestate  :  or  the  devolution  by 
law  of  SO  much  of  his  estate  as  he  was  by  the  law  of  Scotland 
entitled  to  dispose  of  by  wilL*    At  common  law  no  married  person 
was  entitled  to  dispose  of  the  entirety  of  his  or  her  personal  pro- 
perty by  will  or  testamentary  disposition.    The  personal  estate  of 
the  wife  merged  by  marriage  in  that  of  the  husband,  and  the  fiction 
of  a  eammunio  bonarum  was  invented  to  explain  the  right  of  pro- 
perty which  the  husband  thus  acquired  over  the  wife's  personal 
estate.^    But  the  theory  of  eammunio  bonorum,  however  immeaning 
as  applied  to  the  rights  of  the  spouses  inter  vivos,  had  important 
consequences  in  relation  to  their  succession.    Upon  the  dissolution 
of  the  marriage  the  goods  in  communion  were  divided.    The  wife, 
if  she  survived,  and  her  heirs,  if  she  predeceased,  took  the  one-half 
of  the  joint  estate,  limited  to  one-third  in  the  event  of  there  being 
issue  of  the  marriage  surviving  at  the  period  of  division.    The 
husband  or  his  heirs  took  the  other  half,  if  there  were  no  issue  sur- 
viving.   If  there  were  children  of  the  marriage  surviving,  and  the 
division  took  place  upon  the  death  of  the  husband,  the  widow  had 
one-third,  under  the  name  of  fus  relidce;  the  children  another  third, 
under  the  name  of  legitim  (portio  legitimd) ;  the  remaining  third 
part  only  was  subject  to  testamentary  disposition.    If  the  division 
took  place  at  the  death  of  the  wife,  her  share  passed  to  her  legatees, 
or,  in  case  of  inteststcy,  to  the  children  or  next  of  kin.    The  two- 
third  parts  of  the  joint  estate,  which,  in  case  of  there  being  a  family, 
remained  with  the  husband,  were  subject  to  the  children's  l^tim, 
which,  however,  became  payable  only  on  the  father^s  deaths  and 
then  resolved  into  a  claim  to  one-half  of  his  free  succession.     Such 

>  stair,  8,  8 ;  Enk.  8,  9  ;  Bell,  Pr.  §         >  See  1  Fnser,  Pen.  and  Dom.  Rd., 

1 860  et  8fq.  p.  822  et  ieq,  of  Ist  edition. 
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is  a  brief  and  necessarily  imperfect  summary  of  the  law  of  division  ohapctb  vl 
of  the  goods  in  commnnion  prior  to  the  passing  of  the  Moveable 
Succeaaon  Act,  1855.^ 

221.  The  Moveable  Succession  Act,^  by  depriving  the  wife's  Mwt  of  the 
legatees  and  next  of  kin  of  their  claims  to  a  share  of  the  succession  cession  Act 
in  the  case  where  the  wife  predeceases  the  husband,  has  removed 
the  only  solid  support  on  which  the  doctrine  of  camm/imio  fxmorvm 
^f^  rested.  In  the  existing  state  of  the  law  it  will  be  convenient 
to  disregard  this  fiction,  and  to  consider /2M  relictcB  as  a  legal  pro- 
yism  of  the  same  nature  as  terce,  courtesy,  and  l^tim.' 


SECTION  I. 

Next  of  Kik  and  Personal  Bspresentativss. 

222.  I  Succession  accruing  before  25th  Mat  1855. — The^'ofsuc- 
lines  of  succession  in  moveable  estate  at  common  law,  and  themonUw. 
order  of  preference  within  these  lines,  is  the  same  as  in  heritage, 

but  the  principle  of  the  succession  is  that  of  equal  distribution 
amongst  the  nearest  of  kin  or  relatives  nearest  in  degree  to  the 
intestate.  The  children  of  relatives  in  any  degree  are  considered 
more  remote  than  their  parents ;  grandchildren  are  a  degree  further 
removed,  and  so  on>  There  is  no  representation  as  in  heritage ;  * 
and,  from  what  has  been  already  said,  it  follows  that  there  is  no 
right  of  primogeniture,  no  preference  of  males^  and  no  distinction 
of  heritage  and  conquest.  The  heirs  entitled  to  the  moveable  suc- 
cession are  called  next  of  kin. 

223.  In  each  line  of  succession  relatives  of  the  full-blood  ex-  Priority  of  the 
elude  those  of  the  half-blood  consanguinean  and  their  descendants ;  thehaif-Uood! 
but  the  half-blood  of  a  nearer  line  of  succession  excludes  the  full- 
blood  of  a  more  remote  line.®    The  half-blood  uterine  and  the 

maternal  relatives  are  altogether  excluded  from  the  succession. 

224.  The  lines  of  succession  are — (1)  Descendants;  (2)  Col- 
laterals; (3)  Ascendants,  with  the  collaterals  of  the  different 
ascendants  in  their  order.^ 


^  The  roles  of  division  of  the  goods  in 
Goomnmicm  ware  still  further  complicated 
by  the  condition  that  aU  rights  acquired 
by  marriage  became  void  in  the  case  of 
the  mazriage  being  diBSolved  within  a 
jeer  and  day  without  the  birth  of  a 
firing  or  viable  child.  The  test  of  via- 
Ulity,  according  to  the  law  of  Scotland, 
was  that  the  duld  had  been  heard  to  cry, 
and  this  criterion  m  still  applicable  in 
ethv  cases  where  questions  of  vesting 
depend  on  tiie  birth  of  a  viable  child. 


*  18  Vict.,  cap.  23. 

*  Infra,  Sections  II.  and  III. 

*  Ersk.  8,  9,  2 ;  BeU,  Pr.  §§  1860, 
1861. 

>  Ilnd.;  FmAu  v.  QHmowr,  1672, 2  Br. 
Sup.  618. 

^  Ersk.  aupm;  QtnMmL  v.  Otmsmiilf 
1729,  M.  14,877. 

'  This  is  more  fully  explained  in  con- 
nection with  heritable  succession,  ontM, 
Chapter  IV.,  section  L 
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Table  showing 
the  order  of 
succession  at 
common  Uw. 


No  repre- 
sentation in 
moveable  suc- 
cession. 


Principle  of 
collation. 


Succession  to 
wife's  share  of 
goods  in  com- 
munion. 


226.  According  to  the  rules  previously  explained,  the  order  of 
succession  will  be  as  follows : — 

I.  (1)  The  intestate's  children  ;  (2)  his  grandchildren ;  (3)  his 
great-grandchildren,  &c.  &c. 

II.  (1)  The  intestate's  brothers  and  sisters  of  the  fuU-blood; 
(2)  his  nephews  and  nieces  of  the  full-blood,  or  their 
descendants  of  the  nearest  degree;  (3)  the  intestate's 
brothers  and  sisters  of  the  half-blood;  (4)  his  nephews 
and  nieces  of  the  half-blood,  or  their  descendants  of  the 
nearest  degree. 

III.  The  intestate's  father. 

IV.  Collaterals  of  the  intestate's  father,  viz. — (1)  uncles  and 

aunts  of  the  full-blood ;  (2)  first  cousins,  or  their  descen- 
dants of  the  nearest  degree ;  (3)  uncles  and  aunts,  being 
half-brothers  and  half-sisters  consanguinean  of  the  in- 
testate's father ;  (4)  cousins,  being  children  of  the  above, 
or  their  descendants  of  the  nearest  degree. 
y.  The  intestate's  gitindfather. 

YI.  Collaterals  of  the  intestate's  grandfather  of  the  nearest 
degree  as  before,  &c.  &c. 

226.  Bepresentation  being  admitted  in  heritable,  but  not  by  the 
common  law  in  relation  to  moveable  succession,  it  follows  that  an 
heir  in  heritage  succeeding  by  representation  is  not  one  of  the  next 
of  kin.  For  example,  if  a  person  should  die  intestate  leaving 
younger  children,  and  a  grandson  by  an  eldest  son  deceased,  the 
grandson  would  be  the  heir  in  heritage,  but  would  not  be  of  the 
next  of  kin,  and  would  not  be  entitled  to  a  share  of  the  move- 
able succession.^ 

227.  Where  the  heir  in  heritage  is  also  one  of  the  next  of  kin, 
he  may  claim  a  share  of  the  moveable  succession,  but  only  on  con- 
dition of  collating  or  sharing  the  heritage  with  the  other  next  of 
kin.  An  heir  who  is  the  sole  next  of  kin  will  take  both  the  herit- 
able and  the  moveable  succession;  and  heirs-poitioners  who  are 
sole  next  of  kin  will  share  both,  not  on  the  principle  of  collation, 
but  of  equal  right.  The  subject  of  collation  in  its  relations  to  the 
division  of  executry  and  legitim  is  elsewhere  considered.* 

228.  The  succession  to  the  wife's  share  of  the  goods  in  com- 
munion fell,  first,  to  the  children  (of  whatever  marriage),  or  their 
nearest  descendants ;  and  next,  to  the  relatives  in  the  collateral  and 
ascending  lines  in  the  order  of  law.* 


1  M'Oww  Y.  jyrOaw,  1787,  M.  2888 ; 
and  Bee  Anttiruther  ▼.  AmktUher,  20  Jan. 
1886,  14  Sh.  272.  The  Biiggestion  of 
Enkine,  8,  9,  8,  that  an  heai  taking  by 


repreaentation  may  be  entitled  to  ooIlato» 
is  evidently  ecxoneooB. 

«  Infra,  Chapter  VIU. 

'  BeU,  Pr.  §  1580. 
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229.  Where  the  children   of  a  marriage  succeeded  to  their  chapctb  n, 
mother^s  share  of  the  goods  in  communion,  they  were  entitled,  if  of  Title  of  the 
Ml  age,  to  demand  payment  immediately  after  her  death,  other-  ^Ji^'JS!*' 
wise  as  soon  as  they  had  respectively  attained  the  age  of  majority.^ 
The  wife's  children  by  a  previous  marriage  might  demand  imme- 
diate payment,  by  themselves  or  their  guardians.    The  claim  of  the 
wife's  children  or  other  next  of  kin  was  a  debt  in  a  question  with 
the  head  of  the  family  or  his  creditors,  for  which  they  were  entitled 
to  rank  as  personal  creditors  in  bankruptcy.^    The  fund  to  be 
divided  consisted  of  the  husband's  free  estate  as  at  the  date  of  the 
dissolution  of  the  marriage.' 

290.  It  is  believed  that,  in  practice,  the  claim  of  the  wife's  next  Operation  of 
of  km  was  not  often  insisted  in.    Where  there  was  no  family,  and  ciidm  in  for- 
no  marriage-contract  renouncing  the  right,  the  wife  would  naturally  "^  p»otioe. 
leave  her  share  of  the  common  property  to  her  husband  by  wiU. 
If  there  were  a  family,  the  claim  woidd  not  be  made  in  the  father's 
lifetune ;  nor  after  his  death  if  the  father  made  an  equitable  will. 
In  many  cases,  doubtless,  the  wife's  collateral  relatives  were  pre- 
vented from  making  a  claim  through  ignorance  of  the  strange 
theoiy  of  law  which  gave  rise  to  it    In  other  cases  the  claim  was 
inade  so  long  after  the  opening  of  the  succession  as  to  give  rise  to 
qaestions  of  prescription,  of  bar  by  mora,  and  of  liability  to  interest. 
Under  the  present  law  such  claims  can  only  be  made  in  respect  of 
successions  opening  prior  to  the  Moveable  Succession  Act,  1855, 
and  the  questions  arising  under  them  are  no  longer  of  practical 
importance.* 

231.   IL   SnCGESSION  accruing  since  26th  Mat  1855. — ^By  the  Moveable  Suc 

Moveable  Succession  Act,  which  passed  on  the  25th  May  1855,^  ^^^^"  ^*^*- 
the  law  of  intestate  succession  underwent  a  very  important  altera- 
tion.   The  Act  applies  to  all  successions  accruing  after  its  date.^ 
The  Act  itself  will  be  found  in  the  Appendix.     It  may  be  sufficient 
here  to  notice  the  effect  of  its  provisions. 

1  Bnik.  3,  9,  21  ;  BeU,  Pr.  §  1580.  2  Feb.  1864,  2  Macph.  587.     On  the  plea 

'  1  Bell,  Cam.  7ih  ed.  682.  of  bar  by  mora,  Bee  Latoion  v.  Lavfton, 

'   The  wife's   funeral   ezpenBes  have  1777,    M.    "  Legitim,"    App.    No.    1  ; 

been  held  to  be  a  charge  on  the  Bucoeasion  Hardie  v.  Koj^a  Tra,,  supra;  CvUen  v. 

aocnnng  to  her  next  of  kin  ;  AfarahaU  v.  Wemt/ts,  16  Nov.  1838, 1  D.  32  ;  Howden 

PMayt,  1747,    M.    8948  ;   Pindlaif  v.  v.  ff(noden,  20  Jon.    1841,  3  D.  388 ; 

Caidei^t  Exn,,  1747,  M.  5928.  Kennedy  ▼.  BeU,  2  Feb.  1864,  2  Macph. 

*  Seeonthesiibjectgenerally,  IFraser  987;  May  14,  1868,   6  M.   (H.L.)  69. 

595-599;  Hog  v.  Lashley,  15  Dec.  1790  In  Wight  y.  Brotvn,  27  Jan.  1849,  11  D. 

And  7  liay  1792,  8  Pat.  247  ;  SUd^a  459,  it  was  held  that  the  insniance  money 

Tr%,  T.  Cooper^  16  June  1830,  8  Bh.  926 ;  due  on  a  policy  of  insmnuioe  effected  by 

Hoirdit  T.  Kaijfa  Tra.^  12  Feb.  1823,  2  a  husband  on  the  life  of  his  wife  did  not 

Sh.  218,  K.S,  187  ;  Menziea  v.  Living-  faU  within  the  scope  of  the  daim. 

iton»  5  July  1S88»  16  Sh.  1268  ;  SrnUh  v.  >  18  Vict.,  cap.  23. 

^Awiai,  15  Jan.  1857,  19  D.  267  ;  Ken-  •  §  1. 
nedfi  V.  BeB,  17  Dec.  1859,  22  D.  269, 
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oHARiB  Ti.  232.  Section  1  introduces  the  principle  of  representation  into 
Bepnsentation  moveable  succession  in  the  descending  line,  and  also  in  the  principal 
sSlut^*  collateral  branch,  viz.,  brothers  and  sisters  of  the  intestate  and  their 
descendants.^  The  effect  of  this  is,  that  in  these  lines  the  succes- 
sion may  devolve  upon  relatives  in  several  different  degrees.  The 
succession  may,  for  example,  fall  to  be  divided  between  a  son,  a 
grandson  by  a  deceased  child,  and  a  great-grandson  whose  father 
and  grandfather  had  both  predeceased  the  common  ancestor,  this 
common  ancestor  being  either  the  intestate  or  his  brother  or  sister. 
Bepresentation  under  the  Statute  is  not  admitted  among  collaterals 
of  the  ascending  line,  but  only  among  collaterals  of  the  intestata' 
The  next  of  kin  have  right  to  the  office  of  executor  in  preference 
to  persons  taking  under  the  Statute.' 

233.  The  case  contemplated  by  the  1st  section  of  the  Move- 
able Succession  Act  is  the  case  "  Where  any  person  who,  had  he 
survived  the  intestate  would  have  been  among  his  next  of  kin, 
shall  have  predeceased  such  intestate,"  and  the  principle  of  dis- 
tribution under  the  1st  section  is  that  of  division  per  stirpes. 
The  hypothesis  of  the  Statute  then  is,  that  the  number  of  the 
actual  next  of  kin  has  been  diminished  by  death,  and  in  this  case 
the  issue  of  the  deceased  member  of  the  family  are  to  "  have  right 
to  the  share  of  the  moveable  estate  of  the  intestate  to  which  the 
parent,  .  .  .  if  he  had  survived  the  intestate,  would  have  been 
entitled."  But  the  Statute  does  not  contemplate  the  case  of  all  the 
intestate's  children  predeceasing  him,  so  that  the  succession  passes 
to  grandchildren  in  their  own  right ;  or  the  case  of  all  the  intes- 
tate's brothers  and  sisters  predeceasing  him,  so  tliat  the  succession 
passes  to  nephews  and  nieces  in  their  own  right.  In  such  cases  it 
is  plain  enough  that  the  surviving  grandchildren,  or  nephews  and 
nieces,  are  the  intestate's  next  of  kin,  and  that  the  estate  is 
divisible  amongst  them  p^  capita,  and  it  was  so  held,  in  the  case 
of  nephews  and  nieces,  in  a  considered  judgment  of  the  Court.^ 
Extendon  of  234.  Under  section  2,  which  enables  heirs  taking  by  representa- 

c^whereper-  ^^^^  ^  collate  the  heritable  estate  with  the  executry,  the  principle 
eon  taking  by  of  division  per  Stirpes  is  consistently  carried  out  in  the  distribution 
is  also  the  heir,  of  the  common  fund  resulting  from  the  collation  of  these  estates. 
The  Statute  next  proceeds  to  regulate  the  interest  to  be  taken  by 
the  issue  of  the  person  whom  the  heir  represents,  in  the  case  where 
the  heir  declines  to  collate.^  The  principle  adopted  is,  that  the 
issue  of  the  person  ''  represented,"  other  than  the  heir-at-law,  are 
to  be  placed  in  the  same  position  as  they  would  have  occupied  if 

^  Bee  OrmUion  ▼.   Broad,    11    Nov.  *  §  1. 

1862, 1  Maoph.  10.  ^  Sp.  Ca.  Tamer,  1869,  8  IC.  221 

'  OrmUUm  v.  Broad,  fupro.  '  §  2. 
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the  person  represented  had  succeeded  to  the  heritable  estate  and  chaptib  vi. 

collated  its  value  with  the  executry,  and  his  issue  had  inherited 

from  him  the  sum  which  he  received  as  the  difference  between  the 

value  of  his  share  of  the  aggregate  succession  and  the  value  of 

the  heritable  estate.    This  at  least  is  what  appears  to  have  been 

in  the  mind  of  the  f ramer  of  the  singularly  involved  proviso  at  the 

end  of  the  2d  section  of  the  Act.    This  right  of  succession  has  Exclusion  of 

not  been  conceded  to  aU  the  descendants  of  the  person  represented,  5^"  ofd^ 

other  than  the  heir-at-law,  but  only  to  "  brothers  and  sisters  of  ^^  ^^^^ 

the  heir  and  their  descendants  in  their  place."     Where,  there- ci 


fore,  the  person  who  woidd  have  succeeded  if  he  had  survived  the 
intestate  is  represented  by  a  grandson,  his  younger  children  have 
no  right  to  a  share  of  the  moveable  estate,  as  they  are  not  brothers 
and  sisters  of  the  heir,  but  are  brothers  and  sisters  of  the  heir's 
&ther.  This  is  a  case  which  might  actually  happen,  where  the 
brothers  and  sisters  of  the  intestate  and  their  descendants  were  his 
personal  representatives,  and  the  heir  was  the  grandson  of  one  of 
the  brothers. 

235.  Where  an  intestate  is  survived  by  his  father,  and  also  by  Extension  of 
relatives  of  the  principal  collateral  branch,  the  father  has  right  to  ^n*to^iJJ^ 
one-half  of  the  succession  ;^  and  where  the  father  does  not  survive,  tate'a  father, 
but  the  mother  does,  the  latter  has  right  to  one-tlurd  of  the  ^rine'rda- 
succession.^    Failing  brothers  and  sisters  german  or  consanguiuean,  ^^^' 

and  their  descendants,  the  collateral  relatives  uterine  have  right 
to  one-half  of  the  succession.^ 

236.  The  next  section^  takes  away  the  right  of  the  next  of  Abolition  of 
kin,  or  testamentary  representatives  of  a  wife  predeceasing  her^^^^^^jj 
husband,  to  a  share  of  the  goods  in  communion.    Under  the  two  represcnta. 
concluding  sections  the  rule  as  to  marriages  dissolved  within  year 

and  day  is  abolished  ;^  and  executors-nominate  are  deprived  of  all 
right  of  succession  in  their  character  as  sucL^ 

237.  The  abolition  of  the  claims  formerly  competent  to  the  Effect  of  the 
executors  or  next  of  kin  of  married  women,  and  the  distinction  in  ducecTby^UiU 
relation  to  marriages  dissolved  within  year  and  day,  has  simplified  Btatnte. 

the  division  of  the  succession  in  the  case  of  married  persons. 
There  is  now  no  division  except  on  the  death  of  the  husband. 
When  that  event  occurs,  the  succession  is  divisible  into  three 
shaies, — ^Legitim,  Jiis  Belictce,  and  Executry,  Where  the  wife  has 
predeceased,  there  is  no  jus  rdictce,  and  the  l^itim  and  executry 
each  amount  to  a  half  of  the  succession.  Where  the  deceased  leaves 
a  widow  but  no  children  surviving  him,  half  of  the  succession  iajus 
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relietcB  and  half  is  executry.    Where  the  deceased  leaves  neither 
widow  nor  children  surviving  him,  the  whole  succession  is  executry. 

288.  III.  Caduciart  Eight  of  the  Crown. — ^In  moveables,  as 
in  land,  the  Crown  takes  as  vltirMU  heeres  on  the  failure  of  hein 
connected  by  blood  with  the  defunct.^  The  most  frequent  case  is 
that  of  bastardy.  The  property  of  a  bastard  dying  withoat  issue, 
and  intestate,  necessarily  falls  to  the  Crown  for  want  of  collateral 
heirs.^  The  Crown  usually  appoints  a  donatory.  The  liability  of 
the  Crown  or  donatory  for  the  deceased's  debts  is  limited  to  the 
amount  of  the  estate.'  The  Crown  is  not  entitled  to  succeed  as 
conditional  institute  under  a  destination  to  heira^ 

289.  IV.  Vesting  of  Moveable  Succession. — In  virtue  of  the 
Act  4  Geo.  IV.,  cap.  98,  intestate  succession  vests  in  the  personal 
representatives  of  the  deceased  by  survivance  without  confirma- 
tion.^ At  common  law  moveable  succession  did  not  vest  until  the 
next  of  kin  had  obtained  a  title  of  possession  by  confirmation  as 
executors ;  ^  and  therefore,  when  one  of  the  next  of  kin  died  be- 
fore he  had  completed  a  title  by  confirmation,  his  interest  did  not 
pass  to  his  executors,  but  fell  to  be  divided  as  part  of  the  general 
succession  amongst  the  surviving  next  of  kin  at  the  period  of  con- 
firmation. 

240.  The  language  of  the  Act  only  makes  succession  accruing 
to  next  of  kin  transmissible  to  *' representatives ; "  but  this  has 
been  interpreted  to  mean  that  the  right  vests  by  survivance  for  all 
purposes.  The  right  of  next  of  kin  unconfirmed  is  therefore  trans- 
missible to  assignees,^  and  is  subject  to  the  diligence  of  arrestment' 

241.  Since  the  Confirmation  Act  of  4  Geo.  iv.^  came  into  opera- 
tion, the  characters  of  next  of  kin  and  of  personal  representatives 
attach  and  are  irrevocably  fixed  at  the  time  of  the  death  of  the 
predecessor.  Where,  therefore,  an  interest  in  succession  devolves 
at  a  subsequent  period  to  next  of  kin,  or  representatives  (as  it  may, 
either  in  virtue  of  an  express  destination  or  in  consequence  of  a 
lapse),  no  person  can  lay  claim  to  it  in  the  character  of  next  of 

1  See  Eiskine,  3,  10,  pasrim  ;  FinnU      law  without  confirmation,  contrary  to  the 


▼.  Oonmrs,  of  the  Treasury,  80  Nov.  1886, 
16  Sh.  165. 

s  Stair,  4,  12,  1 ;  Ersk.  8,  10,  8 ;  ffal- 
cro  V.  SomervtU,  1626,  M.  1848.  By  6 
Will  ly.,  cap.  22,  bastards  are  enabled  to 
bequeath  their  moveable  estate  by  testa- 
ment, which  formerly  they  were  not  per- 
mitted to  do. 

'  Eidc  8, 10,  4. 

«  Tmrie  v.  Mumie,  81  May  1832, 10 
Sh.697. 

>  4  Geo.  iv.,  cap.  98,  §  1.  Moveable 
snooosrion  by  wilier  deed  vests  at  common 


rule  in  heritable  suooession,  where  the 
right  vesta  only  by  service  as  heir  of  pfo- 
vision ;  Robertson  v.  CfUchrut,  25  Jan. 
1828,  6  Sh.  446. 

*  If  any  one  of  the  next  of  kin  had 
confirmed,  he  was  considered  a  trosiee 
for  the  rest  See  Spalding  v.  Fargukar- 
son,  15  May  1811,  P.O. 

'  Frith  V.  Buchanan,  8  March  1887,  15 
Sh.729. 

8  Mann  v.  Thomas,  9  Feb.  1880,  8  Sh. 
468. 

'  4  Geo.  lY.,  cap.  08,  §  1. 
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kin  or  personal  representative  of  the  predecessor  who  did  not  stand  gbaftie  vl 

in  that  relation  to  him  at  the  time  of  his  death.^    Whether,  in 

the  case  supposed,  the  executors  of  a  personal  representative  dying 

before  the  interest  in  question  becomes  payable  are  entitled  to  a 

share  of  it,  would  depend  on  the  provisions  of  the  will  under  which 

the  destination  was  made  or  the  lapse  occurred, — ^the  question 

being,  At  what  period  of  time  did  the  will  vest  a  transmissible 

interest  in  the  beneficiaries  ? 

242.  Where  a  fimd  which  is  the  subject  of  a  contingent  destina*  At  what  period 
tion  by  will  or  deed  results  to  the  granter^s  heirs  in  mobilibm,  by  interest  yeete 
reason  of  the  failure  of  all  the  legatees  to  whom  it  was  destined  {j^^JJ^^ 
before  the  period  of  distribution,  such  heirs,  although  dying  before  non. 
the  period  of  distribution,  transmit  a  qimsi  vested  interest  to  their 
executors.    It  may  be  that,  in  the  case  supposed,  no  right  vests 
under  (he  testamentary  disposition  until  the  arrival  of  the  period 
of  distribution.    But,  in  the  case  supposed,  the  personal  representa- 
tives do  not  take  as  legatees  under  the  testamentary  disposition ; 
their  right  is  derived  from  the  Statute,  and,  according  to  it^  their 
interest  in  the  succession,  so  far  as  not  excluded  by  will,  vests  by 
sorvivance  and  transmits  to  their  representatives.     Unless  their 
interests  be  transmissible  to  representatives  from  the  moment  of 
the  testator's  death,  it  is  not  easy  to  see  how  a  lapsed  succession 
coold  be  dealt  with,  and  the  analogy  of  gifts  to  heirs  is  decisive  of 
this  question.* 

SECTION  IL 

Lbgitim  (from  Estate  of  Fathee  or  Mother). 

243.  L^tim  is  a  legal  provision  due  to  the  children  from  Definition  of 
the  moveable  succession  of  a  father  or  mother.  The  claim  is  for  ^®8*t^. 
one-third  or  one-half  of  the  free  estate,  according  as  the  legitim  is 
daimed  from  the  succession  of  the  first  deceaser,  or  of  the  survivor 
of  the  spouses.  By  the  common  law  the  father's  estate  only  was 
subject  to  this  claim,  but  in  this  estate  there  was  of  course  included 
what  the  father  had  acquired  ju7'e  inariti  from  his  wife,  if  extant  at 
his  death.  By  the  Married  Women's  Property  Act,  1881  (44  and  45 
Vict.,  cap.  21),  section  7,  it  is  enacted  that,  "  After  the  passing  of 
this  Act  the  children  of  any  woman  who  may  die  domiciled  in  Scot- 
land shall  have  the  same  right  of  legitim  in  regard  to  her  moveable 
estate  which  they  have  according  to  the  law  and  practice  of  Scot* 

^  The  aathoziftieB  on  this  point  are  oon-  Lord  v.  CdMn,  16  July  1866,  8  Macph, 

ndsed  in  GIu^»ter  XLTT.     (Bequests  to  1083,   and   Lord   Watson's   opinioB  m 

Hon  and  Next  of  Kio,  &o.).  Giegory's  ease,  16  R.  (H.L.)  18. 

'  See  the  obeenratUms  on  this  point  in 
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Bnbjects  it  is 
payable. 


land  in  regard  to  the  moveable  estate  of  their  deceased  father, 
subject  always  to  the  same  rules  of  law  in  relation  to  the  character 
and  extent  of  the  said  right,  and  to  the  exclusion,  discharge,  or  satis- 
faction thereof,  as  the  case  may  be."  The  right  to  legitim  vest« 
in  the  surviving  children  of  either  parent  without  confirmation, 
and  is  divisible  among  them  equally.  The  shares  of  predeceasing 
children  lapse.  In  other  words,  there  is  no  right  of  representation 
in  relation  to  legitim.  Without  entering  on  the  discussion  of  the 
question  what  is  the  precise  nature  of  the  right  of  legitim,  the  right 
may  be  described  as  a  provision  to  children  which  is  incapable  of 
being  defeated  by  the  father's  wilL  Rights  of  this  nature  have  a 
known  place  in  jurisprudence,  and  nothing  is  gained  by  seeking  to 
assimilate  legitim  and  ju$  relidce  to  rights  of  succession  which 
depend  on  the  will  of  the  deceased  and  are  postponed  to  all  other 
claims,  or  to  proper  debts,  which  are  a  charge  on  the  '^  whole  head 
of  the  executry,"  including  legitim.  "The  claim  of  a  child  for 
legitim  is  similar,  in  many  respects,  to  that  of  a  child  of  a  marriage 
for  provisions  under  an  antenuptial  contract, — he  is  a  creditor 
among  representatives,  but  in  competing  with  other  creditors  his 
claim  is  postponed."^  The  right  is  so  far  connected  with  the 
subject  of  the  succession  that  its  incidence  is  determined  by  the 
domicile  of  the  father. 

244.  Legitim  is  shared  equally  by  the  children  of  the  same 
parent,  though  by  different  marriages.^  A  posthumous  child  is 
entitled  to  legitim.'  Since  the  passing  of  the  Moveable  Succession 
Act,^  the  amount  of  the  legitim  is  not  liable  to  be  diminished  by 
the  power  of  disposal  formerly  given  to  a  wife  predeceasing  her 
husband.  There  is  no  representation  in  legitim ;  it  is  not  due  to 
grandchildren  in  their  own  right,  but  the  claims  of  surviving  chil- 
dren pass  to  their  executors.^ 

246.  Legitim  is  payable  out  of  the  whole  moveable  estate  of 
which  the  parent  was  possessed  at  the  time  of  his  death,  including 
succession  to  which  he  was  entitled,  policies  of  assurance  current 
at  death,  and  kept  up  by  the  payment  of  premiums,^  mortgages 


^  Per  LordOarriehillin^.  o//>a2AotMi« 
V.  Orokat,  1868,  6  M.  666.  See  the 
subject  discuased  in  Fisher  v.  Dixon,  16 
June  1840,  2  D.  1121 ;  and  the  sub- 
sequent case,  6  July  1841,  3  D.  1181,  6 
April  1843,  2  Bell,  63 ;  see  also  Stair, 
3,  4,  24  ;  Bankton,  8,  8,  40 ;  Ersk.  8,  8, 
15,  and  30  ;  Robertson  ▼.  Kerr,  1742,  M. 
8202 ;  Morton  ▼.  Toung,  11  Feb.  1818, 
F.C. 

>  Cfhapman  ▼.  Oibwn,  1681,  M.  8168 ; 
Mmdmton  ▼.  Samders,  1684,  Sf.  8164. 


»  Jervey  v.  WaU,  1762,  M.  8170. 

<  18  and  19  Vict,  cap.  23,  §  6. 

>  Ersk.  3,  9,  17 ;  1  Fraser,  548 ; 
M'Murray  v.  M*Murray*s  2V«.,  17  July 
1852,  14  D.  1048. 

*  Special  case  Chalmers*  Trs,,  1882,  9 
R.  748.  The  report  states  that  it  was 
the  ''actuarial  yalae"  of  such  policies 
which  entered  into  the  estimation  oC 
legitim. 
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over  lands  in  England,^  and  assignable  debts,  bnt  not  heiiship  qhaptib  tl 
moveables.^  The  117th  section  of  the  Titles  to  Land  Act,  1868 
(extended  to  the  case  of  real  burdens  by  the  Oonveyancing  Act, 
1874,  section  30),  makes  moveable  the  creditor's  right  in  an  ordinary 
heritable  security,  but  the  section  contains  this  proviso:  ''That 
where  l^tim  is  claimed  on  the  death  of  the  creditor,  no  heritable 
security  shall  to  any  extent  be  held  to  be  part  of  the  creditor's 
moveable  estate  in  computing  the  amount  of  the  legitim."  Per- 
sonal bonds  bearing  interest  are,  by  the  Statutes  1641,  cap.  57,  and 
1661,  cap.  32,  declared  to  be  moveable  as  regards  executry  and  the 
rights  of  children,  although  after  the  elapse  of  the  term  of  payment 
they  are  heritable  in  relation  to  questions  between  husband  and 
wife,  and  consequently  are  not  subject  to  jus  rdieke.  Where, 
therefore,  moveable  estate  suffers  a  tripartite  division,  such  bonds, 
if  the  term  of  payment  is  past,  are  excluded  from  the  general 
scheme  of  division,  and  are  separately  divided  in  equal  shares 
between  executry  and  legitim.* 

246.  The  division  of  the  father's  estate  falls  to  be  made  accord-  Computation 
ing  to  its  condition  and  amount  at  the  time  of  his  death,  irrespec-  ^ 
tive  of  any  change  in  the  character  of  the  succession  consequent 
upon  the  acts  of  his  executors  or  trustees.^  The  executors  are  not 
bound  to  submit  to  the  test  of  a  sale,  and  may  pay  the  claimant  of 
l^tim  the  value  of  his  share  of  unrealised  assets  as  valued.^  It 
results  from  the  quality  of  the  right  that  the  executor  cannot  debit 
the  amount  of  legitim  with  a  share  of  losses  resulting  from 
impioper  investments,  or  from  the  default  of  a  factor  or  man  of 
business  employed  to  wind  up  the  executry  estate.*  Where  pay- 
ment is  deferred,  whether  in  consequence  of  the  dependence  of 
1^  proceedings  or  otherwise,  interest  is  due  from  the  date  of  the 

1  MonteUh  t.  M<mteUh'$  Trs.,  1882,  9  caae  the  right  of  the  legatee  is  not  nib- 

B.  082.    Lord  Young  dissented,  but  only  jeot  to  the  daim  of  legitim ;  B,  of  Kintore 

on  the  ground  that  in  his  opinion  the  v.  Lady  KirUare,  1885, 12  R.  1218.    See 

moTeaUe  or  immoTeable  quality  of  the  18  R.  (H.L.)  93. 

estate  ought  to  be  detennined  by  the  law  *  Mvnto  v.  KirhpaPriek,  28  May  1888, 

of  thedomicae.  11  Sh.  682  ;  Fuher  ▼.  Dixtm,  16  June 

'  See,  among  other  cases,  Lett  v.  WU-  1840,  2  D.  1121,  and  sequel,  6  July  1841, 

•om  1808,  Hume,  191 ;  Gaining  y.  Young,  8  D.  1181,  aff.  6  April  1848,  2  Bell,  68  ; 

1808,  Hume,  214  ;  BreadaSwM*s  Tn.  v.  BaRingaH  v.  Robertwn,  1808,  Hume,  214, 

Ihuihtu  of  Buckingham,  26  May  1842,  4  "  GikhritCt  TVc  v.  Gilchrist,  1889,  16 

D.  1269 ;  M'Murray  v.  M'Murray'i  Tn,,  R.  1118. 

17  July  1852,  14  D.  1048.  «  E.  of  Dalhouiie  v.  CroktU,  1868,  6 

'  Stair,  8,  4,  24,  4  par.,  and  8,  9,  22  ;  M.  659.    In  this  case  the  late  Lord  Fred- 

AwUnon  ▼.  Mortkner,  1682,  2  Br.  Sup.  dent  was  of  opinion  that  the  entrusting 

27.     Under  the   Bntail   Acts  an  heir  of  the  agent  with  unlimited  authority 

of  entail  who  has  made  improyements  made  his  acts  ** intromissions"  of   the 

may  "bequeath  '*  to  a  legatee  the  right  executor,  who  on  that  ground  also  was 

to  be  made  creditor  in  a  bond  chaiging  responsible  to  the  person  having  right  to 

thns  on  the  entailed  estate.    In  suoh  a  the  legitim  fund,— p.  670. 
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cBAxmYh  father's  death,  and  payment  cannot  be  resisted,  or  the  rate  of 
interest  restricted,  on  the  ground  of  mora  or  lapse  of  time.^  Where 
trustees  had  carried  on  a  going  business  for  the  benefit  of  the 
general  estate  pursuant  to  the  truster's  directions,  children  after- 
wards electing  to  take  legitim  were  held  not  to  be  entitled  to  trade 
profits  in  excess  of  the  legal  rate  of  interest;^  but  where  a  widow 
had  assented  to  the  employment  of  trust-funds  in  business,  it  was 
held  that  her  claim  resolved  into  a  right  to  a  share  of  its  value 
when  realised,  whether  that  had  been  increased  or  diminished  by 
the  course  of  management  assented  to.^  Policies  of  assurance 
vested  in  the  deceased  are,  for  the  purpose  of  ascertaining  the 
legitim,  to  be  taken  at  their  fair  actuarial  value.^ 
What  debts  247.  The  rule,  that  l^tim  is  payable  out  of  the  free  estate 

dncted  from  necessarily  implies  that  debts  for  which  the  father's  personal  repre- 
ezecQ^f  sentatives  are  liable  fall  to  be  deducted  from  the  aggregate  fund/ 
On  the  other  hand,  legacies  and  claims  constituted  by  deed  mortis 
eavsa,  which  are  truly  legacies  in  whatever  form  they  may  be  ex- 
pressed, are  burdens  upon  the  executiy  only,  or  dead's  part* 
Provisions  to  wives  constituted  by  antenuptial  contract/  and  even 
postnuptial  provisions,  if  reasonable  and  moderate,^  are  chaige- 
able  against  the  general  succession.  But  in  a  case  where  a  widow 
successfully  claimed  her  legal  provisions,  it  was  held  that  a  sum 
which  had  been  paid  to  her  for  aliment  and  mournings  for  the 
period  anterior  to  the  next  legal  term  after  her  husband's  death, 
was  not  to  be  charged  on  the  succession  until  after  the  amount  of 
the  legitim  had  been  ascertained.*  Bonds  of  provision  to  children, 
if  delivered  in  the  lifetime  of  the  father,  or  if  payable  at  a  term 
which  may  arrive  before  the  dissolution  of  the  marriage,  are  held 
to  be  chargeable  against  the  general  succession.^*  With  r^ard  to 
obligatory  provisions  payable  after  the  father's  death,  the  rule 

>  Sime  V.  Balfour,  1804,  M.  '*  Heritable  M.  3945,  a  speoial  ease,  it  was  held  that 

and  Moveable,"  App.  No.  8  ;  Bardie  v.  the  expente  of  a  monmnent,  ordered  by 

Ka/lft  Tr$,y  12  Feb.  1828,  2  Sh.  187.  the  deceased  to  be  erected  to  hinuelf. 

See  also  Lawwn  v.  Lavown,   1777,   M.  was  payable  from  the  dead*8  part,  oon- 

"  Legitim,"  App.    No.   1 ;   Menzies  v.  traiy  to  the  general  rede  that  foneral 

LivingiUm,  6  July  1838,  16  Sh.  1268;  ezpenies    are    chargeable    against    the 

Minto  ▼.  Kirkpatrick,  supra,  general  saooeasion. 

*  M'Mwray  ▼.  M*Murray*t  2W.,  17  ^  Ersk.  8,  0,  22  ;  /oJbuton  v.  Ooekran, 
Jnly  1852,  14  D.  1048.  18  Jan.  1829,  7  Sh.  226. 

*  Ron  y.  Mauon,  8  Feb.  1848,  5  D.  '  Ersk.  8,  9, 16  ;  Lawrie  v.  Bdmomd^t 
488.  TVt.,  1816,  Hmne,  291 ;  and  see  Andmm 

«  Print's  Trs,  v.  HamUcmy  1872,  10  ▼.  Sawr,  2  March  1886, 14  Sh.  689. 

M.  621.  '  Breada£bane*9    Tn.    ▼.    Dueken  of 

"  1  Ben's  Oom.  7th  ed.  678 ;  Qordtm  Buehingham,  26  May  1842,  4  D.  1259. 

▼.  Mddrum,  1628, 1  Br.  Snp.  57 ;  John-  ^^  Stair,   1,   5,  6  ;    Ersk,    8,    9,    82  ; 

«fon  y.  Obdimn,  18  Jan.  1829,  7  Sh.  226.  Murray  v.   Murray,  1678,    M.    2872; 

*  Stair,  8,  8,  89  ;  Ersk.  8,  9,  16,  and  Froier  v.  SitAop,  1688,  K.  8941. 
22.     In  Monerieffe  v.  Monypermy,  1718, 
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appears  to  be  the  same,  but  the  authorities  are  somewhat  conflict-  obarib  tl 
ing.  In  aa  early  case,  a  bond  of  provision  found  in  the  granter's 
repoeitoTies  at  his  death  was  found,  contrary  to  the  opinions  of  the 
institatioDal  writers^  to  affect  the  whole  head  of  his  executry,  and 
not  the  dead's  part  only ;  ^  and  this  view  of  the  law  appears  to 
deriye  support  from  the  judgments  given  in  two  more  recent  case&' 
Provisions  in  favour  of  the  children  constituted  by  antenuptial 
contract,  like  provisions  to  wives,  are  chargeable  against  the  general 
succession.'  But  where  the  marriage-contract  provision  is  given  in 
satisfaction  of  legitim,  the  one  provision  must  be  imputed  'pro  tanto 
in  payment  of  the  other,  which  is  equivalent  to  the  extinction  of 
the  leaser  obligation.^  Funeral  expenses,^  the  widow's  mournings,* 
and  aliment  till  the  next  term  after  her  husband's  death,^  the  ex- 
penses connected  with  the  birth  of  a  posthumous  child,^  and  the 
expenses  of  the  executors,  including  confirmation,  inventory  duty, 
&c,*  are  all  regarded  as  debts  of  the  deceased,  and  are  payable  out 
of  his  general  personal  succession. 

248.  Where  heritable  debts  have  to  be  defrayed  out  of  the  Heriuwe 

^^VA_       Put 

moveable  estate  in  consequence  of  the  exhaustion  of  the  heritable  sonai  boncu 
estate,  they  form  a  charge  against  the  general  succession.  An  ^^^^  "*" 
exception  has  been  admitted  vrith  reference  to  personal  bonds 
bearing  interest,  which  by  Statute  1661,  cap.  32,  are  heritable  as 
regards  the  widow's  claims.  As  the  widow  derives  no  l^enefit  from 
personal  bonds  where  the  husband  is  the  creditor,  since  they  are 
snbject  neither  to  terce  nor  jus  rdicks,  so,  where  the  husband  is  the 
debtor,  they  are  not  allowed  as  a  charge  against  her  legal  pro- 


1  WKa/y  ▼.  Fowler,  1744,  M.  894S. 

'  BreadalbaiM  v.  M.  of  Ckandos,  16 
Aug.  1836,  2  a  &  MOi.  S77,  Sup.  885  ; 
Johntkn  y.  Ooehran,  13  Jan.  1829,  7  Sh. 
227.  See  the  finding  (page  288)  m  to 
Jean  Gocbran'B  proTricion. 

'  Enk.  3,  9,  22 ;  SandUands  v.  8(mdi- 
limdt,  1671,  M.  8941 ;  JHekxm  v.  Young, 
1678,  li.  3944. 

*  In  the  case  of  NMet  v.  Nithet,  7 
Mar.  1726,  Bobertson,  594,  a  father  bound 
Umeelf  by  antenuptial  contraot  to  pay 
eertain  fixed  proyisions  to  his  younger 
doldren  withont  declaring  that  they  were 
to  be  taken  in  aatiBfaction  of  legitim.  The 
Hoan  decided  that  the  provisions  should 
not  oome  off  tiie  whole  ezecntzy,  and  that 
they  were  to  be  imputed  to  legitim.  The 
dadrion  appeaxs  to  be  erroneous  on  both 
poinfeik  On  the  2d,  it  is  oyermled  by  Jf. 
of  Breadalbane  v.  M.  ofOhandoi,  tupra; 


and  its  authority  was  denied  in  Keiih  v. 
KeUh'a  Tn.,  19  D.  1057. 

B  Erak.  8,  9,  22 ;  Moncrieffe  v.  Monjf- 
penny,  1718,  M.  8945  ;  A  v.  B,  1708, 
M.5927. 

«  Ersk.  8,  9,  22 ;  1  BeU's  Com.  7th 
ed.  679 ;  Moneri^e  v.  Monypervny,  eupra; 
CounUsi  of  Catthneu  v.  The  Eaii,  1767, 
M.  431 ;  Skeddon  y.  Qibwn,  1802,  M. 
11,855  ;  BPlntyrt  y.  JU'lrOyr^a  Tn., 
infrct. 

'  Oases  of  Moneruffe  and  OowUeit  of 
CaUhness,  tupra  ;  Palmer  y.  Sinclair,  27 
June  1811,  F.O.  ;  M'Intyre  y.  M'Jniyr^t 
Trt,,  9  July  1865,  3  M.  1074. 

8  Ersk.  1,  6, 41 ;  Kerr  y.  Eattie,  1671, 
M.  5922,  and  2  Br.  Sup.  576 ;  MuirhecuTa 
Relict  v.  ffer  Father'tn-law,  1706,  M. 
6927. 

'  Moncrieffe  y.  Monypenny,  tupra; 
BreadaXban^t  TVi.  y.  Duehett  of  Buck- 
ingham, 28  May  1842,  4  D.  1259. 
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oHAWMBn,  viflions.^    Prior  to  the  term  of  payment  personal  bonds  are  payable 
out  of  the  general  succession,  and  therefore  tend  to  diminish  the 
amount  of  the  legitim  and  the^  relicUe. 
^^•«^***^  248.  Legitim,  being  a  legal  provision,  cannot  be  excluded  or 

legitim  Aind.  diminished  by  the  father's  will  or  testamentary  disposition.  How 
it  may  be  satisfied  or  discharged  by  express  contract  or  equivalent 
provisions  in  the  children's  favour  will  be  considered  hereafter.' 
But  as  the  fund  from  which  l^tim  is  payable  is  simply  the  free 
moveable  succession  accruing  at  the  father's  death,  it  follows  that 
the  legitim  fund  is  diminished  by  bona  fde  alienations  inter  vivos, 
and  by  conversions  of  moveable  estate  iuto  heritable  during  the 
father's  lifetime.'  The  legitim  fund  is  therefore  effectually  dimi- 
nished by  deeds  of  alienation  or  conversion  executed  inter  vivos  and 
in  liege  paustie,  provided  they  are  absolute  and  irrevocable,  and  are 
not  intended  as  a  mere  device  for  diminishing  the  children's  legal 
provisions.  The  operation  of  these  rules  will  be  best  understood 
by  an  examination  of  the  decided  cases  on  the  subject. 

Sitrtnimlffni  ^^'  ^^  *^®  ^^*^®  ^^  LosMey  V.  Hog,*  a  leading  case  in  this 

tionitotoe  branch  of  the  law,  the  father,  for  the  purpose  of  defeating  the 
SbiSdren<^^  legitim,  transferred  to  a  trustee,  shortly  before  his  death,  certain 
claims.  shares  of  the  stock  of  the  Bank  of  Scotland,  upon  trust,  that  the 

proceeds  should  be  laid  out  in  the  purchase  of  land  destined  to  a 
certain  series  of  heirs.  After  his  death  the  question  arose,  whether 
the  purposes  of  the  assignation  were  not  truly  testamentary  ?  The 
Court  of  Session,  on  a  proof,  found  that  the  assignation  was  absolute 
and  irrevocable ;  but  the  House  of  Lords,  taking  a  different  view  of 
the  facts,  directed  that  all  such  shares  standing  in  name  of  the  dis- 
ponee,  ''under  any  agreement  or  understanding  that  he  would 
invest  the  same  in  land  after  the  death  of  the  said  Soger  Hog 
(the  father),  and  also  all  such  shares,  the  dividends  whereof  shall 
appear,  notwithstanding  the  transfer  of  the  same,  to  have  been  after 
such  transfer  ordinarily  received  for  the  account  of,  and  applied  for 
the  use  of,  the  said  Roger  Hog,  ought  to  be  considered  as  subject 
to  the  pursuer's  claim  of  legitim."^  In  the  case  of  Nicolson's 
Assignee  v.  Rvnter^^  the  same  question  arose  with  reference  to  an 
assignation  of  personal  estate  in  favour  of  trustees,  upon  trust,  in 
the  first  place,  for  the  payment  of  the  truster's  debts  and  a  pro- 

1  Stair,   8,   4,   24 ;    Erak.    8,  9,  22  ;  «  LathUy  y.  ffog,  wpra, 

Mackenzie  v.  Eobertton,  1668,  M.  6784  ;  '    4  Pat.    647.     See  the  opinion    d 

Rois  V.  Orahamt  14  Nov.  1816,  F.G.  ;  Lord  Monoreiff  in  a  cognate  case,  Budk- 

J2am«ij/v.  (TbMte,  28  June  1826,  4S1l  110.  anan  y.   Buchanan,  1876,  8  H.  556  at 

"  Infra,  Chapter  VIL  668. 

'  Erak.  8, 9, 16  ;  Black  v.  Black,  1796,  •  NicoUtrn's  Amgnee  v.  HwiUer,  2  Mar. 

Hmne,  290  ;  Hay  v.  Angw,  1796,  Hume,  1841,  8  D.  676. 
281 ;  LaMey  y.  Bog,  1800,  M.  "  Legitim/' 
App.  No.  2  ;  12  July  1804,  4  Pat.  681. 
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vision  to  himself  during  his  life,  and  secondly,  for  payment  of  ohaftsb  yi. 

legacies,  the  residue  to  be  applied  in  the  purchase  of  land  to  be 

entailed  on  certain  heirs.    The  Court  held  the  first  purpose  of  the 

deed  to  be  a  proper  alienation  inter  vivos,  but  were  of  opinion  that 

the  ulterior  purposes  were  testamentary,  and  therefore  ineffectual 

to  exclade  the  claim  of  I^itim. 

251.  In  a  case  where  promissory  notes  were  given  over  in  the  implied  tnuto 
lifetime  of  the  granter  to  a  trustee  for  behoof  of  the  truster's  grand-  dice  oi^he'*' 
children,  and  the  trustee  admitted  on  examination  that  he  was  ^•8'*'™' 
bound  to  redeliver  the  renewal  note  upon  demand,  it  was  held  that 
the  purpose  of  the  deposit  was  testamentary,  and  that  the  fund  was 
subject  to  jus  relictce  and  legitira.^    In  a  subsequent  case,  where  a 
personal  bond  was  taken  payable  to  the  grandsons  of  the  creditor, 
under  reservation  of  his  own  liferent  interest,  and  the  deed  was 
delivered  to  a  trustee  for  their  behoof,  the  claim  of  legitim  was 
disallowed,  in  respect  that  it  was  proved  by  parole  evidence  that 
the  transaction  was  irrevocable.    The  Court  were  of  opinion  that 
the  reservation  of  a  liferent  was  not  conclusive  as  to  the  testa- 
mentary character  of  the  provision.     In  one  view  it  rather  con- 
firmed the  inference  as  to  the  intention  to  vest  the  fee  irrevocably, 
because,  if  the  understanding  were  that  the  fund  was  still  to  be 
under  the  command  of  the  granter,  the  reservation  of  a  liferent  was 
unnecessary.^    In  order  to  constitute  an  irrevocable  trust,  to  take 
effect  after  the  granter's  death,  it  is  of  course  essential  that  the 
deed  or  property  should  be  delivered  to  the  trustee,  and  therefore, 
where  delivery  has  not  been  made  in  the  father's  lifetime,  the  claim 
of  legitim  will  not  be  barred.*    In  cases  where  fiduciary  assigna- 
tions have  been  admitted  as  effectual  to  exclude  the  legitim,  much 
importance  has  been  attached  to  the  fact  of  delivery  as  evidence 
of  intention  to  place  the  fund  out  of  the  control  of  the  granter.* 

252.  The  rule  requiring  that  the  deed  must  be  irrevocable  in  Legitim  not 
order  to  bar  the  claim  of  legitim,  is  plainly  exclusive  of  all  testa-  J|^^^^ 
mentary  writings  and  mortis  caiisa  conveyances,  such  deeds  being  in  mentary  in- 
their  nature  ambulatory  and  revocable.     Indeed  it  is  implied  in  the 
definition  of  legitim,  as  a  legal  provision,  that  it  is  not  defeasible 
by  will,  and  it  is  unnecessary  to  cite  authority  for  the  proposition 


*  MUn^  V.  MUroff,  1803,  Home,  285. 

<  CoUie  V.  Piri^B  Tn^  22  Jan.  1851, 
13  D.  506 ;  and  see  Agnew  ▼.  AffneWf 
1775,  M.  8210. 

'  Oraigie  v.  Craiffie,  1811,  Hume,  288. 
Pnttb^  the  aadi^tion  upon  record  is  not 
eqiuTalent  to  deliTery, — MUlie  v.  Millie^ 
1808,  M.  8215  ;  18  Maich  1807,  5  Pat 
160;  McDonald  v.  WDimald,  1808, 
Home,  288. 

VOL  I, 


^  Black  y.  EUuik,  1795,  Home,  290 ; 
Hay  V.  Angui,  1795,  Hume,  281.  Not- 
withstanding the  critidamB  of  Professor 
More  (Notes,  353)  upon  this  and  the  case 
of  AgneWf  last  cited,  it  must  now  be  held 
as  settled  law  that  an  irrevocable  assigna- 
tion of  persona]  estate  inter  vwos^  although 
qualified  by  the  reservation  of  the  gran- 
ter*s  liferent,  takes  the  subject  ont  of  the 
l^fitim  fund. 

I 
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Quareuio 
deedBM 


inter 


that  legacies  affect  only  the  executry.  We  have  already  seen  that 
the  circumstance  of  the  term  of  payment  being  postponed  until 
after  the  father's  death  is  not  of  itself  sufficient  to  defeat  the  claim  of 
the  grantee  under  an  irrevocable  and  delivered  deed,  though  it  is  a 
circumstance  unfavourable  to  the  daiuL^ 

263.  The  objection  of  deathbed  is  now  taken  away  by  Statute,' 
v^when  eze-  80  far  as  relates  to  alienations  by  "  deeds,  instruments,  or  writings/' 
cuted  tf»  lecto.  ^^^^  -^  j^^  ^^^  questioned  whether  the  Act  of  Parliament  will 

cover  the  case  of  a  gift  made  on  deathbed,  without  the  use  of  writ- 
ing, for  the  purpose  of  defeating  legitim.'  It  is  laid  down  by  the 
institutional  writers,^  and  the  proposition  is  recognised  in  the  ded- 
sidns,  that  gifts  made  or  executed  on  deathbed  are  ineffectual  to 
withdraw  the  subject  from  the  father's  succession,  so  that  the  pro- 
perty shall  not  be  subject  to  l^tim  and  jtis  relictas.  In  many  of 
the  cases  the  deeds  to  which  exception  was  taken  were  manifestly 
testamentary  in  their  conception  and  effect^^  and  in  such  cases  the 
grounds  of  objection  are  so  closely  related  that  it  woidd  be  difiScolt 
to  point  to  one  in  which  the  conveyance  was  held  ineffectual  to  ex- 
clude legitim  upon  no  other  ground  than  that  it  was  executed  within 
sixty  days  of  death.®  Of  the  cases  in  which  effect  was  given  to  the 
objection  of  deathbed^  some  relate  to  simple  assignations  of  move- 
able subjects  and  debtsJ  Others  relate  to  discharges  of  debts  and 
advances.®  Donations  on  deathbed,  by  delivery  of  cash  or  move- 
able effects,  have  uniformly  been  held  insufficient  to  defeat  the 
rights  of  children  claiming  legitim.^  In  the  opinion  of  Baron 
Hume,  as  cited  by  Lord  Eraser,  a  father  would  not  be  entitled  on 
deathbed  to  exclude  his  children  from  legitim  by  converting  his 
estate  from  moveable  to  heritable, — e,g.,  by  changing  bills  or  pro- 
missory notes  into  heritable  bonds.^^    Deeds  of  conversion  of  herit- 


^  See,  in  addition  to  the  caaes  already 
cited  on  this  point,  Thomson  v.  Thin,  1676, 
M.  859S  ;  Orani  v.  Grant,  1679,  M.  8596  ; 
Sorlies  ▼.  Robertaon,  1771,  M.  5947  ; 
Burden  v.  Smith,  Elch.  **  Mutual  Con- 
tract," No.  7  ;  27  April  1788,  1  Or.  St. 
&  Pat.  214  ;  Eog  v.  Lashley,  M.  8198,  7 
May  1792,  8  Pat  247. 

>  84  and  85  Vict,  cap.  81. 

*  ffay  V.  Coutti'  Trt.,  1890, 18  B.  244. 
«  Stair,  8,  4,  24 ;  Bankton,  8,  8,  15 ; 

Ersk.  8,  9,  16. 

^  See,  for  example,  the  case  of  Burden 
V,  Smith,  27  April  1788,  as  reported  by 
Gr.  St.  ft  Pat  214,  and  ffog  t.  Laahley, 
8  Pat  247. 

*  See  an  early  case,  OoodaU  y.  Living- 
iton,  1681,  M.  8176,  where  a  child  claim- 
ing legitim  was  found  to   have  a  iitle, 


without  confirmation,  to  pursue  a  reduc- 
tion of  a  deathbed  deed  granted  in  preju- 
dice of  his  rights. 

7  Stair,  8,  4,  24,  citing  jRtuMoy  ▼. 
Pyrie  ;  Aikman  y.  Boyd,  1679,  M.  8201 ; 
MUroy  ▼.  MUroy,  1808,  Hume,  285  ;  and 
see  Cant  v.  Edgar,  a  case  on  an  assigna- 
tion of  a  right  to  relief,  1628,  M.  8199. 

>  Grant  ▼.  Gunn*s  TVs.,  28  Feb.  1888, 
11  Sh.  484  ;  Allan  ▼.  AOan,  1768,  6  Br. 
Sup.  897,  where  it  was  held  that  a  child 
who  had  discharged  his  legitim  could  not 
be  reponed  on  deathbed. 

>  Brown  y.  Thomson,  1684,  M.  8200 ; 
Milroy  y.  MUroy,  1808,  Hume,  285. 

^  2  Fraser,  2d  ed.,  p.  1008,  dtiBg 
Hume's  MS.  Lectures,  and  Bendenon  v. 
SaughtonkaV,  1683,  M.  8202. 
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able  estate  into  moveable  were  held  reducible  ex  eapite  lecti}  so  qhaptkbti. 
that  in  a  case  of  a  sale  the  price  might  be  successfully  claimed  by 
the  heir-at-law ; '  and  if  we  admit  that  the  interests  of  children 
entitled  to  legitim  are  protected  against  gratuitous  alienations  on 
deathbed,  there  can  be  little  doubt  that  a  conversion  of  moveable 
into  heritable  property  is  open  to  exception  as  a  virtual  conveyance. 

264  It  has  been  said  that  alienations  by  a  father,  made  with  Doctrine  m  to 
the  design  of  defrauding  his  children  of  the  legitim,  are  ineffectual.  ^^d^oTtbe 
Such  a  fraud  could  only  be  inferred  from  the  nature  of  the  transac-  ^^^  ^^^' 
tion,  since  the  purpose  which  the  granter  had  in  view  is  not  in  itself 
cnminal  or  immoral.  A  deed  of  alienation  executed  in  liege  poustie, 
and  conceived  in  such  terms  as  to  give  an  indefeasible  right  to  the 
disponees,  could  not  be  set  aside  merely  because  the  granter  had 
intended  to  take  the  subject  out  of  his  moveable  succession.  An 
eiamination  of  the  authorities  usually  cited  in  support  of  the  doc- 
trine of  alienation  in  defraud  of  legitim  will  show  that  the  propo- 
sition contended  for  is  nothing  more  than  a  statement  in  a  different 
forai  of  the  rule,  according  to  which  testamentary  deeds  simulating 
the  forms  of  absolute  transfers  are  reducible  at  the  instance  of 
children  claiming  legitim.  Such  is  in  substance  the  conclusion  at 
which  Professor  Bell  and  Lord  Fraser  arrived  in  their  examination 
of  this  branch  of  the  subject,  and  to  their  observations  the  reader 
is  referred.^. 

265.  In  closing  this  subject,  it  may  be  observed  that  a  father  Legitim  cannot 
has  not  the  power  of  restricting  the  legitim  of  a  child  to  a  liferent,  moSfi^^'bf  "'^ 
or  limiting  the  destination  of  the  legitim  in  any  way,*  not  even  for  the  father's 
reasonable  cause,  such  as  the  bankruptcy ^'^  incapacity,^  or  mis- 
behaviour ^  of  the  child.    The  power  of  doing  so,  desirable  as  it  is 

in  some  cases,  can  only  be  obtained  by  the  exclusion  of  the  right 
to  l^itim  in  the  father's  antenuptial  contract,  or  by  a  subsequent 
discharge  of  the  claim. 

266.  Legitim  vests  at  common  law  by  survivance  of  the  father.^  VesUng  of  the 

^  Erek.  8,  8,  98  ;    1  Bell,  Com.  7th  <  ChHttie  v.  ChriMiu,  1681,  M.  8197  ;  S^*  ^  '*^^" 

ed.  87.  Robertson  v.  Kerr,  1742,  M.  8202. 

«  GUUtpieY.  OilUipU,  1802,  Hume  145.  »  AOwn  v.  CaOander,  1762,  M.  8208. 

•  2  Fraeer,  2d  ed.    1008  ;  Bell,   Pr.  §  «  Morton  v.  Toung,  11  Feb.  1818,  F.O. 

1584 ;   also  BcusUd  y.   Qa/rd/ner,  1879,  ^  Anderaon  v.    MiUer,   1799,  Home, 

7  B.  189,  where  the  averment  that  a  busi-  282. 

oeflB  was  tranif erred  from  a  father  to  a  ^  Stair,  8,  8,  50 ;  Ersk.   8,  9,   80 ;  1 

Km  m /raiMJeift  of  the  legitim  (claimed  by  Bell,  Com.    7th  ed.    137;    Teaman  v, 

a  daughter)  was  held  insufficient  to  sup-  Feaman,    1686,    M.    8176  ;    JRuBsdl  v. 

port  an  action.  Lord  Moncreiff  observing,  £roum,  1687,  M.  8177  ;  Jervey  v.  WaU, 

— "If  this  only  means  that  the  object  of  1762,  M.  8170  ;  and  cases  cited  in  im- 

the  minntes  of  agreement  was  to  divest  mediate  sequence.    The  right  vests  a  morto 

the  father  of  his  moveable  estate  in  his  although  payment  should  be  postponed 

lifetime  in  order  to  defeat  legitim,  it  is  in  consequence  of  the  father  having  given 

irrelevant,"  a  liferent  of  his  whole  estate  to  his  widow 

by  antenuptial  contract. 
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It  was  suggested  by  more  than  one  high  authority  that  the  right 
must  in  some  way  be  claimed  from  the  executors  in  order  to  its 
constitution,^  but  this  view  is  abandoned.  Accordingly,  where  all 
the  children  of  a  family  of  daughters  except  one  died  in  minority 
and  without  claiming  legitim,  the  survivor  successfully  claimed 
the  whole  legitim  fund,— that  is,  one  share  in  her  own  right,  and  the 
remainder  as  the  representative  of  her  deceased  sisters.^  A  husband 
is  entitled  to  claim  legitim  accruing  to  his  wife  with  her  con- 
currence, if  she  has  no  adverse  interest ;  but  where  she  has  the 
option  of  taking  a  conventional  provision,  as  to  which  her  husband's 
rights  are  excluded,  the  privilege  of  election  has  been  considered 
to  be  personal,  yet  so  that  the  husband  must  be  a  consenting 
party.'  A  claimant  of  legitim  may  confirm  as  an  executor- 
creditor  if  there  be  no  other  executor  of  the  father  confirmed.^  If 
there  is  an  executor  he  may  be  sued  for  legitim  in  his  represen- 
tative character.^ 


SECTION  III. 
Of  Jus  Esuctjs. 


Definition  of 
the  right 


267.  Jus  relictcB  is  a  legal  provision  accruing  to  the  widow  of  a 
person  dying  domiciled  in  Scotland  ^  out  of  his  moveable  or  per- 
sonal succession,  wherever  situated,^  amounting  to  one-third  of 
the  free  succession  where  there  are  children  surviving  the  dis- 
solution of  the  marriage,  and  to  one-half  where  there  are  no 
surviving  children.®  The  right  vests  by  survivance;®  and  it  is 
independent  of  the  husband's  testamentary  provisions,^^  though, 
like  legitim,  it  may  be  renounced  by  contract,  or  satisfied  by 

and  21  ;  1  Bell,  Com.    7th  ed. 


^  Dicta  in  Steward  Tn,  v.  Stewart,  20 
Dec.  1851,  14  D.  298. 

'  M* Murray  v.  M* Murray ,  17  July 
1862,  14  D.  1048.  See  particalariy  Lord 
Ratherfurd's  note. 

«  Maed<mgal  v.  Wilwn,  20  Feb.  1858, 
20  D.  658.  So  found  in  a  case  subee- 
quent  to  the  Married  Women's  Property 
Act,  1881.  The  subject  of  Election  is 
elsewhere  considered. 

*  Ersk.  8,  9,  80 ;  1  Fraser,  546, 

»  GoodaU  V.  Livingston,  1681,  M.  8176. 
In  one  of  the  cases  an  action  brought  to 
recover  legitim  after  the  elapse  of  twenty 
years  from  the  date  of  vesting,  was  held 
not  to  be  barred  by  mora;  Gonriay  v. 
Wriykt,  28  June  1864,  2  M.  1284. 

•  Niibet  V.  NUheCi  Trt.,  24  Feb.  1885, 
18  Sh.  517  ;  supra,  §  248.  On  the  sub- 
ject of  ju$  rdieta  generally,  see  Ersk.  8, 


9,    15, 
678. 

^  Breadalbane  Tn.  v.  Breadalbane,  11 
March  1848,  15  Jur.  389. 

"  Erskine  and  Bell,  ut  supra.  Under 
the  old  law  this  provision  was  not  dne  in 
the  case  of  the  dissolution  of  the  mairiage 
within  a  year  and  day  without  the  biitii 
of  a  living  or  viable  child.  In  saooeosions 
accruing  since  25th  May  1855,  the  date 
of  the  Moveable  Suooeasion  Act  (18  Vict, 
cap.  28),  the  rule  ia  as  stated  in  the  text. 

*  Stair,  8,  8,  50  ;  Ersk.  8,  9,  80  ;  1 
Bell,  Com.  187  ;  M'Aulay  v.  BeU,  1712, 
M.  8848. 

^^  This  is  implied  in  the  definitioa  of 
ju»  rdictcB  as  a  provision  due  ex  lege.  If 
it  were  L'able  to  be  defeated  by  will,  it 
would  not  be  a  legal  provision,  but  strictly 
a  shars  of  intestate  snooession. 


V»«M. 
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equivalent  provisions.     Tbe  effect  of  the  renunciation  or  satis-  chaftir  vi. 
factioii  oijus  rdictae  is  considered  in  a  subsequent  chapter.^ 

25&  It  has  been  pointed  out  that  legitim  and  jus  relictce  are  Sabject  to 
80  far  of  the  nature  of  rights  of  succession  that  they  are  onlj  pay-  tioDs  from  the 
able  out  of  the  free  estate  after  deducting  debts,*  expenses  of  J^^^^"®"* 
administration,^  and  rational  provisions^  for  which  the  deceased 
had  become  bound  by  deed  inter  vivos?    These  charges  being  pro- 
vided for  out  of  the  first  of  the  personal  estate,  the  remainder 
constitutes  the  free  succession,  and  is  subject  to  a  triparite  division 
if  legitini  and  jus  relictce  are  both  due,  or  to  a  bipartite  division  if 
only  one  of  these  rights  has  accrued. 

269.  The  amount  of  the  prospective  succession  is  liable  to  be  iHminution  of 
diminished  by  the  alienation  of  the  husband's  moveable  estate  in  SuabaSd?  ^ 
his  lifetime,  or  by  its  conversion  into  heritage.®    The  wife,  though  f^  »*^ 
vested  by  a  legal  fiction  with  a  common  interest  in  her  husband's 
personal  estate,  has  no  power  to  control  him  in  the  exercise  of  his 
right  of  disposing  of  it.    Deeds  executed  on  deathbed,^  as  well  as 
gratuitous  alienations  which  are  either  undelivered  or  revocable 
by  the  grantee,®  may  be  set  aside  by  the  widow  in  so  far  as  her 
claims  are  thereby  prejudiced  or  their  amount  lessened.    These 
points  have  been  fully  considered  in  treating  of  legitim ;  and  as 
the  rights  of  legitim  and  jus  rdictos  may  now  be  regarded  as  com- 
pletely assimilated,  it  is  unnecessary  to  resume  the  discussion  of 
thesubject.®     In  the  case  of  Muirhead  v.  Lindsay}^  it  was  held 
that  sums  due  under  policies  of  assurance  effected  by  a  husband 
on  his  life  were  subject  to  jus  relictce^ — distinguishing  the  case 

^  Infra,  CUpter  VII.  8210 ;  Lady  Balmain  v.  Qraham^  1721, 

'  That  is,  debts  for  which  the  execatiy  M.  8199  ;  and  caBes  reported  by  Hume^ 

eaUte  is  liable  either  primarily  or  by  ihtcs  "Legitim." 

naaoQ  of  the  insiifficienoy  of  the  heritable  '  Hog  v.  LaMey,  7  May  1792,  8  Pat. 

state,— Enk.  3,  9,  22  ;  RaiJth  v.  Md-  247  ;  MUroy  v.  Miiroy,  1808,  Hume,  285. 

rfrwa,  1628,  1  Br.  Sup.  67  ;  Johnston  v.  «  jfi^wj  v.  MiJlU,  18  Mar.  1807,  5  Pat 

Coekmnt,  18  Jan.  1829,  7  Sh.  226.  160  ;  Hog  v.  Hog  or  Lashley,  as  reverBed, 

'  Moncriefe  v.  Monypenny,  1718,  M.  12  July   1804,   4  Pat.    681 ;  and   cases 

3945 ;  BreadaUkune  Trs.  v.  Buckingkam,  dted  in  Section  IL,  ntpra, 

26  May  1842,  4  D.  1259.  »  The  complete  identity  of  the  prin- 

^  Murray  v.  Murray,  1678,  M.  2872  ;  oiples  which  regulate  the  legal  rights  of 

frater  v.  Biihopj  1688,  M.  8941  ;  M*Kay  the  widow  and  children  wiU  be  better 

▼.  Foider,  1744,  M.  3948 ;  Breadalbane  seen  when  we  come  to  treat  of  the  Satis - 

Trt.  y.  Bvckwgham,  11  Mar.  1848,  15  faction  and  Discharge  of  these  rights. 

Jnr.  389  (cases  on  Bonds  of  Provision).  The  law  of  legitim  may  be  said  to  govern 

SandHandM    ▼.    SamdUamds^    1671,    M.  jv4    relicUe,    although    there    are    some 

3941  ;  Dieleton  ▼.  Toung,  1678,  M.  8944  peculiarities  of  the  former,  arising  from 

(caNs    on   Antenuptial    Contract    Pro-  its  being  a  fund  divisible  among  several 

mns).    Alio  Andenon  v.  Miller,  1799,  objects,  which  have  no  oounteipart  in 

Home,  282.  the  law  of  ju8  rdioUz. 

*  See  tins  more  fully  explained,  ntpra,  ^^  Muirhead  v.  Lvndiay,  6  Dec  1867. 
i  247.  See  Wight  v.   Bnnm,  11  D.    469 ;  see 

*  See  Agnew   v.    Agnew,    1776,   M.  Muirhead  v.  Lindtay,  1867,  6  M.  96. 


relietce. 
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oHAPTBB  n.  from  WigfU  v.  Brown,  where  the  claim  was  at  the  instance  of  the 
wife's  executors.  Lord  Deas  intimated  a  doubt  whether  the  latter 
case  was  well  decided. 

Vesting  oSjus  260.  Jtts  rdictcB  vests  by  survivance,  and  entitles  the  widow  to 
apply  for  confirmation  as  executrix  qua  relict,  if  the  executors- 
nominate  or  next  of  kin  should  fail  to  make  up  a  title.  Reference 
is  made  to  the  observations  on  the  vesting  of  legitim  in  the  pre- 
ceding section  of  this  chapter.^ 


SECTION  IV. 

Husband's  Interest  in  Wife's  Succession  (Jus  Eelicti). 

261.  The  enactment  is  in  these  terms  (44  and  45  Vict.,  cap.  21, 
section  6) :  ''After  the  passing  of  this  Act  the  husband  of  any  woman 
who  may  die  domiciled  in  Scotland  shall  take  by  operation  of  law 
the  same  share  and  interest  in  her  moveable  estate  which  is  taken 
by  a  widow  in  her  deceased  husband's  moveable  estate,  according 
to  the  law  and  practice  of  Scotland,  and  subject  always  to  the  same 
rules  of  law  in  relation  to  the  nature  and  amount  of  such  share 
and  interest,  and  the  exclusion,  discharge,  or  satisfaction  thereof,  as 
the  case  may  be."    There  are  three  decisions  relating  to  this  section. 
In  the  case  of  Paterson  v.  Poe,^  it  was  held  by  the  House  of  Lords, 
afi^ming  the  decision  of  the  Court  of  Session,  that  the  6th  section 
applies  to  marriages  contracted  before  as  well  as  after  the  passing 
of  the  Act.     In  the  next  case,  Fotheringham*8  Trustees,^  the  Lord 
President  luglis  pointed  out  that  the  application  of  the  section  to 
antecedent  maniages  is  necessarily  limited  to  cases  of  estate  from 
which  the  jus  rrvariti  is  excluded,  and  in  which  the  wife  has  an 
immediate  or  eventual  absolute  interest.    In  that  case  all  the  pur- 
poses of  the  wife's  settlement  had  failed,  and  the  husband's  claim 
under  the  Statute  was  sustained.     Attention  was  directed  in  this 
case,  and  also  in  Simons,^  to  the  terms  of  the  section  which  import 
into  the  right  conferred  on  the  husband  the  whole  law  otjus  rdictcB, 
including  the  rules  of  law  in  relation  to  satisfaction  or  discharge  of 
the  provision.    At  the  time  of  printing  this  sheet,  a  case  (BufUi7ie) 
is  depending  before  the  First  Division  on  the  question  whether  a 
husband  who  had  taken  a  liferent  of  his  wife's  estate  could  also 
make  a  claim  under  the  Statute. 

*  Interest  is  doe  on  ju9  rdictm  from  •  PaUnon  v.  Po9,  July  16,  1883,  10  R. 

the  dftte  of  the  husband's  death,  where  (H.L.)  78,  aflSrming  10  R.  856. 

the    estate    is    productively    invested  ;  '  Special    Case  Fotheringham's    2Vt., 

M'IrUyre   v,    M'ln^s    Tn.,   9   July  1889,  16  R.  878. 

1865,  3  M.  1074.  *  Sp.  Oa.  Simona'  Tr.,  1890,  IS  R.  186. 
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CHAPTER  VII. 

EXCLUSION  OF  LEGAL  CLAIMS  BY  WILL  OE 

CONTEACT. 


1.  Satisfaction  and  Disohargs  of 
Leoitul 


3.  Satisfaotion  and  Disghabgb  of 

Jus  BSLICTifi. 

i  Satisfaction  of  Claims  on  the  !  4  Satisfaction     of    Tbrcb    and 

HbRTTAKLIE    EI9TATE    AND    £ZX-  COUBTBST. 

CDTRT. 

262.  This  chapter  is  concerned  with  the  investigation  of  ques- 
tions of  a  higher  order  of  complexity  than  those  which  have  hither- 
to engaged  our  attention.  The  subjects  embiaced  in  it  might  be 
treated  either  in  their  relations  to  intestacy,  or  as  a  branch  of  the 
law  of  testamentary  succession,  according  to  the  point  of  view 
chosen.  But  no  exposition  of  the  law  of  intestate  succession  would 
be  complete  which  did  not  include  in  some  form  a  discussion  of  the 
exclusion  of  the  legal  claims  of  the  defunct's  widow  and  children 
by  will,  contract,  or  antenuptial  deed. 

263.  The  exclusion  of  legal  claims  is  effected  in  two  different  SatiBfaction 
modes^  which  it  is  necessary  carefully  to  distinguish,  and  which  are  S^ingSSSP 
termed  Satisfaction  and  Discharge.    A  legal  claim  is  said  to  be 

satisfied  when  a  testamentary  provision  is  given  in  place  of  it,  the 
renunciation  of  the  legal  claim  being  made  a  condition  of  the  gift. 
In  this  case  the  legatee  has  the  right  of  election  between  the  legal 
claim  and  the  conventional  provision.  A  legal  claim  is  said  to  be 
discharged  when  it  is  excluded  by  the  antenuptial  contract  of  the 
father,  or  is  discharged  by  the  act  of  the  child. 


SECTION  L 

Satisfaction  and  Discharob  of  Lbqitim. 

264.  The  subject  of  legitim  may  be  first  considered,  because  the  importance  of 
rules  which  regulate  the  discharge  and  satisfaction  of  that  interest  Ltufaction^in^ 
are  well  understood  and  ascertained.    A  clear  perception  of  the  relation  to 

.         .         ,      legitim. 

operation  of  the  doctrine  of  satisfaction  of  legitim  will  simplify 
the  exposition  of  the  principle  as  applied  to  jv^  rdictce,  terce, 
courtesy,  executry,  and  inheritance. 

266.  The  right  of  the  individual  member  of  a  family  may  be 
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How  legfitim 
may  be  dis- 
chaisedor 
mtisfied. 


Express  dis- 
chaxvie  where 
the  &her  has 
married  with- 
out a  contract. 


Disohaigeby 
antenuptial 
contract  dis- 
posing of  the 
entire  succes- 
sion. 


extinguished  in  various  ways  :  (1)  It  may  be  expressly  discharged 
by  the  declaration  of  his  parents  in  their  antenuptial  contract,  or  by 
his  own  deed ;  (2)  it  may  be  satisfied  by  acceptance  of  a  testamen- 
tary provision  declared  to  be  given  in  place  of  legitim,  or  by  accept- 
ance of  a  provision  under  a  general  settlement  which  disposes  of 
the  legitim  fund ;  (3)  it  may  be  extinguished  wholly  or  partially 
when  the  claimant,  being  heir-at-law  to  his  father,  succeeds  to  the 
heritable  estate,  in  consequence  of  the  younger  children's  right  to 
require  the  heir  to  collate ;  or  lastly,  (4)  it  may  be  satisfied  or  com- 
pensated by  advances  made  to  the  claimant  by  the  father  in  his 
lifetime,  which  are  imputed  to  account  of  legitim  by  the  operation 
of  the  doctrine  of  coUatio  bonorum  inter  liberos. 

266.  (1.)  With  respect  to  discharges  by  deed ;  in  practice,  express 
discharges  of  l^itim  only  occur  in  marriage-contracts.  Unless  in 
cases  where  the  father  has  married  without  a  contract,  there  is  no 
necessity  for  a  personal  discharge,  as  antenuptial  contracts  invari- 
ably exclude  Ihe  legitim,  and  such  an  exclusion  is  held  to  be  equiva- 
lent to  an  onerous  discharge  of  the  right,  provided  a  sum,  however 
small,  is  given  in  place  of  it.^  The  exclusion  ought  to  be  made 
applicable  in  express  terms  to  the  person  as  well  as  to  the  right. 
The  word  legitim  is  the  most  proper  to  denote  the  right,  though 
"  portion-natural "  and  "  bairn's  part,"  which  €a*e  associated  with  it 
in  the  ordinary  style  of  marriage-contracts,  would  probably  be  held 
sufficiently  expressive  of  the  intention.*  Since  the  decision  in  the 
case  of  KeitKs  Tmstees?  it  may  be  assumed  that  *'  children  of  the 
marriage  "  is  the  expression  most  properly  descriptive  of  the  per- 
sons, where  the  intention  is  to  exclude  the  heir  as  well  as  the 
younger  children.* 

267.  Further,  an  antenuptial  contract  has  the  effect  of  construc- 
tively discharging  the  legitim,  when  by  its  provisions  the  univer- 
sitas  of  the  parents*  moveable  estate  is  settled  upon  the  children  of 
the  marriage  absolutely  or  subject  to  a  power  of  division,  express 
or  implied  \^  or  upon  the  wife  in  liferent  and  the  children  of  the 
megriage  in  fee,®  or  even  upon  the  wife  in  fee-simple ;  for  until 


1  Ersk.  3,  9,  23 ;  Bankton,  vol.  ii.  p. 
808  ;  Bell,  Pr.  §  1587  ;  MaiOand  y.  Mail- 
land,  14  Dec  1843,  6  D.  244. 

^  BreadaUxuM  ^s.  v.  Marchioness  of 
Chandos,  16   Aug.  1836,  2   S.  &  M'L. 
877,  affirming  14  Sh.  309. 

*  Keith's  Trs.  v.  KeUh,  19  D.  1040  ;  see 
also  Madtland  v.  MaiUand,  supra. 

*  It  ifl  a  Berious  mistake,  and  one  that 
has  oooaaioned  great  hardBhip  to  familiee, 
to  ezdude  the  legitim  of  the  younger  chil- 
dren only.    The  effeot  of  this  mistake  is 


to  give  the  heir  an  indefeasible  ri^fc  to 
one-third  of  the  moveable  saooession ;  see 
Panmwre  v.  Crokaty  22  Nov.  1854,  17 
D.  85.,  cited  i^fra^  p.  138. 

B  ffome  V.  Watson,  1757,  5  Br.  Sap. 
880,  overruling  the  principle  laid  down  in 
StiHing  v.  Luke,  1732,  1  Cr.  &  St  215, 
and  Burden  v.  Smithy  1738,  1  O.   Sk 

6  P.  214. 

«  Fisher's  Trs.  v.  FUher,  19  Nov.  1844, 

7  D.  129.  See  Latorie  v.  JBdwmd^s  7Va.« 
Home,  291. 
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marriage  every  man  has  the  uncontrolled  power  of  disposition  of  chaptbb  vn. 
his  whole  fortune,  and  if  he  settle  it  all  upon  his  intended  wife 
by  an  (mfrous  act — ^which  an  antenuptial  provision  to  the  wife  is — 
there  remains  no  free  fund  from  which  legitim  can  be  claimed.^ 
But  it  is  not  enough  to  exclude  the  claim  of  legitim  that  the  father 
in  his  antenuptial  contract  or  settlement  on  marriage  provides  an 
adequate  sum  to  the  children  of  the  marriage  payable  at  his  death. 
However  ample  such  provision  may  be,  it  has  no  higher  effect  than 
that  of  patting  the  child  to  his  election  between  the  conventional 
provision  and  the  claim  of  legitim.*    Accordingly,  where  a  Scots- 
man, by  indenture   or  settlement   on    marriage  in   the   English 
form,  provided  a  sum  of  £6000  to  be  held  by  trustees  in  trust  for 
the  children  of  the  marriage,  but  did  not  declare  the  provision  to 
be  in  satisfaction  of  legal  claims,  an  averment  that  by  the  law  of 
England  this  indenture  ^  operated  as  a  full  discharge  of  all  legal  or 
other  claims  which  the  issue  so  provided  for  could  prefer  against 
the  succession  of  their  parents,  or  in  respect  of  the  death  of  either 
of  them/*  was  held  not  to  be  a  relevant  answer  to  a  claim  of  legitim, 
and  it  was  ordered  that  an  account  be  taken  of  the  free  moveable 
estate,  so  that  the  amount  of  the  l^itim  fund  should  be  ascer- 
tained.'   Legitim,  it  is  scarcely  necessary  to  add,  cannot  be  extin- 
guished or  diminished  by  a  bequest,  mortis  causa  donation,  or  trust 
conveyance  of  the  estate  to  another  child,  or  to  a  stranger.* 

268.  Express  discharge  by  the  child  occurs  in  practice  when  a  Discharge 
parent,  who  has  not  discharged  his  children's  legitim  on  the  occa-  becomes?"* 
sion  of  his  own  marriage,  becomes  a  party  to  the  marriage-co]itract  pjJJX  ^  *^® 
of  one  of  his  children  as  granter  of  a  provision, — ^which  may  either  riage-contoact, 
be  in  the  form  of  a  present  payment  or  of  an  obligation  to  pay, — 
and  declares  that  the  provision  is  to  be  taken  in  satisfaction  of 
l^tim.     The  acceptance  of  the  provision  is  sufficiently  signified  by 
the  child's  subscription  of  the  contract,  which  is  in  effect  a  discharge 
of  the  right  to  l^itim.     As  already  observed,  a  discharge  of  the 
legitim  is  not  to  be  implied,^ — a  rule  which  is  illustrated  by  one 
of  the  points  in  the  Breadalbane  succession  case.     One  of  the 
daughters  of  the  Marquis,  by  her  marriage  settlement  in  the  Eng- 
hsh  form,  had  accepted  a  sura  secured  to  her  "  as  her  portion  or 


'  Per  cwriam  in  Fither*9  Trt.,  tupra, 
A  partial  aetfclement  of  the  conquest  by 
antennpftial  oontract  npon  the  children  of 
tbe  marriage  does  not  of  oonrse  imply  an 
exdosion  of  legitim  as  to  tbe  remainder  ; 
see  NiOa  v.  Nisbet,  1726,  Robertson,  594. 

'  Owes  of  Keith,  Breadalhane,  and  Tre- 
tdffCM ;  Rail  y.  ArbuOinoU,  1892, 19  R. 
687. 

'  Trtvdeyan  v.    Trevd^n,    1878,  11 


M.  516.  See  also  SomervilWa  Tr$,  ▼. 
Dieksan's  Tr$.,  1887,  14  R.  770.  which 
however,  is  reaUy  a  decision  applying  a 
res  judicata, 

*  Lcuhley  v.  Hog,  12  July  1804,  4  Paton, 
581  (5th  point) ;  see  Lord  Eldon's  speech, 
reported  at  great  length,  p.  668. 

•  Stair,  8,  8,  45  ;  Ersk.  8,  9,  28  ;  Clark 
▼.  Burnt,  27  Jan.  1885,  15  Sh.  826,  and 
cases  there  cited ;  BreadalJbane  case,  infra. 
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cHAfTBR  vn.  fortune/'  This  was  maintaiaed  to  be  equivalent  to  a  discharge  of 
the  legitim;  but  it  was  held  by  the  Court  of  Session,  and  the  House 
of  Lords  on  appeal,  that  the  right  to  the  portio  legitima  was  not  dis- 
chai^ed  by  a  form  of  expression  in  which  the  significant  part  of  the 
legal  term  was  wanting.^ 
Omission  to  269.  The  law  of  legitim  in  its  collisions  witli  the  clauses  of  style 

rightf^the^    by   which  conveyancers  have  sought   to  exclude  or  restrict  its 
iieir.  operation,  has  been  productive  of  suiprises,  of  which  the  most 

notable  have  resulted  from  the  omission  on  the  part  of  the  con- 
veyancer to  take  notice  of  the  rights  of  the  heir.  Two  cases  of  this 
description  may  be  cited  as  deserving  of  study.  The  first  is  the 
case  of  Lord  Panmure  v.  CrokcU.^  Lord  Panmure's  father,  in  hia 
antenuptial  contract,  had  made  certain  provisions  for  the  younger 
children  of  the  marriage,  subject  to  the  usual  declaration  that  these 
were  given  in  satisfaction  of  legitim.  By  his  will  he  left  the 
residue  of  his  estate  to  strangers  in  blood.  The  heir,  who  took  no 
benefit  under  the  contract  of  marrii^e,  and  whose  claims  were  not 
iucluded  by  it  in  words,  successfully  claimed  his  legitim,  and 
carried  oflF  one-half  of  the  personal  estate.  If  the  younger  children 
had  been  the  residuary  legatees,  the  heir  could  have  gained  only  a 
formal  advantage  by  this  claim,  because  the  entailed  estates, — or 
rather  the  life  interest  of  the  heir — which  was  of  much  greater 
value  than  the  legitim  fund,  would  have  been  subject  to  collation. 
But  as  the  younger  children  were  not  interested  in  the  residue,  a 
question  of  collation  could  not  arise.  A  similar  result  was  deduced 
in  the  Kintore  case,^  the  facts  being  different  in  this  respect,  that 
Lord  Kintore's  antenuptial  contract,  which  burdened  the  heir  with 
provisions  in  favour  of  the  younger  children,  went  on  to  declai-e, 
"  which  provisions  before  conceived  in  favour  of  the  children  of 
this  marriage  are  hereby  declared  to  be  in  full  satisfaction  to  them  " 
of  legitim  and  executry.  It  was  held  by  the  First  Division,  and 
the  judgment  was  affirmed  on  appeal,  that  the  exclusion  only 
applied  in  terms  and  in  intention  to  the  claims  of  legitim  of  those 
children  in  whose  favour  provisions  were  "  conceived,"  their  Lord- 
ships reserving  their  opinions  on  the  question  whether  it  was 
possible  to  exclude  the  legitim  of  the  heir  without  giving  hinoi  a 
provision  or  benefit  in  exchange.^ 

^  Breadcdbane^s  Tra,  y.  Marchioneu  of  ^  Panmure  v  CrohUt  1854,  17  D.  86. 

Chandos,  14  Sh.  809,  16  Aug.  1836,  2  S.  '  Lady  Kintore  y.  E.  of  KinUtrt,  1884, 

&  M*L.   377,   overruling  the  early  case  11  R.  1013  ;  affd.  12  R.  (H.L.)  98. 

oiNisbet  v.  Niii>et,  1726,  Robertson,  594,  ^  See  Lord  Fraser's  opinion  on  this 

aa  to  which  see  Lord  Goionaay'a  remarks,  point,  11  R.  at  p.  1019,  and  remarks  of 

19  D.  1057.     See  also  as  to  exclusion  of  L.  Pr.  Inglis  at  p.  1029. 
legitim  in  the  father's  lifetime,  SmUk  y. 
Elle%8, 1622,  M.  4777. 
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270.  (2.)  The  exclusion  of  the  right  of  l^tim  by  antenuptial  cHAPTKBvn. 
contract,  or  by  discharge  executed  in  the  lifetime  of  the  father,  is  Exclusion  of 
sometimes  termed  "  forisfamiliation."    In  either  case  it  operates  SSj^^^j^tSc 
m  favour  of  the  other  children  of  the  marriage  whose  right  to  binder  a  wiU. 
legitim  has  not  been  excluded/  in  the  same  way  as  if  the  child  had 
died  during  the  lifetime  of  the  father,  and  therefore  before  the  right 
vested.^    Where,  on  the  other  hand,  the  right  to  a  share  of  legitim 
is  forfeited  in  consequence  of  the  child  electing  to  take  his  pro- 
visions under  a  testamentary  deed  which  disposes  of  the  legitim, 
the  benefit  of  the  share,  which,  if  claimed,  must  have  come  out  of 
the  residuary  estate,  enures  to  the  benefit  of  that  estate.'    The 
principle  of  the  distinction  was  thus  stated  by  the  Lord  President 
McNeill :  *  '•  When  the  father,  by  transaction  in  his  lifetime,  extin- 
guishes the  claim  for  legitim  which  his  child  would,  in  the  event 
of  survivance,  have  been  entitled  to  make  against  the  succession, 
the  efiect  of  that  transaction  is  to  relieve  the  mccession  from  the 
eventual  claim  of  that  child,  just  as  if  the  child  had  died,  or  been 
forisfamihated     That  relief  to  the  succession  is  what  the  father 
acquires  by  the  transaction ;  but  the  succession  so  relieved  becomes, 
on  the  death  of  the  father,  subject  to  the  operation  of  the  law,  and 
most  undergo  the  division  which  the  law  has  appointed  in  regard 
to  the  moveable  estate  and  succession  of  every  man.     Whereas, 
whtn  no  transaction  binding  on  the  child  has  taken  place  during 
the  father's  lifetime,  and  when  by  the  father's  death  the  right  to 
legitim  has  opened  to  and  become  fully  vested  in  the  child,  and 
such  child  agrees  to  take  in  lieu  thereof  a  provision  which  the 
father  had  put  in  his  option, — that  is  a  transaction,  not  with  the 
father,  but  with  the  representatives,  who  in  that  way  satisfy  the 
claim,  and  are  entitled  to  the  benefit  of  the  relief  so  obtained."     If 
the  legitim  of  all  the  children  is  discharged  in  the  lifetime  of  the 
parent,  the  legitim  fund  is  extinguished,  and  the  succession  is  then 
divisible  equally  between  the  widow  and  the  next  of  kin. 

271.  The  doctrine  that  the  acceptance  of  a  provision  under  a  Acceptance  of 
settlement  which  disposes  of  the  testator's  whole  moveable  estate  JJ^^^  total 
operates  in  satisfaction  of  legitim,  is  now  so  well  established,  that  settlement 
it  is  unnecessary  to  refer  circumstantially  to  the  cases.^    A  tottd  ^Mtion!° 


^  Hog  V.  Lathley,  7  May  1792, 3  Faton, 
247,  where  the  legitim  was  discharged 
by  the  chUdien  in  consideration  of  an 
imnMdiate  payment ;  and  Lord  Pammure 
T.  OrokoU^  29  Feb.  1856,  18  D.  708,  where 
it  was  ezdnded  by  antenaptial  contract 
in  ooDskierataon  of  provisions  payable 
after  the  father^s  death. 

'  That  the  right  ta  legitim  Yests  by 
aaihoritatively  fixed  by 


M* Murray  v.  M*Murraift  2V*.,  17  July 
1S52,  14  D.  1048,  and  MaodougaU  v. 
WtUon,  20  Feb.  1858,  20  D.  658. 

»  Fisher'B  Trs.  v.  JHxon,  6  Apr.  1843, 
2  Bell,  63,  Hffg.  2  D.  1121. 

*  18  D.  709. 

'  See  the  foUowing  cases,  among  many 
others,  which  iUostrate  the  principle : — 
Breadalbane  Tn.  v.  DuehesB  of  Buck- 
ingham,  5  Mar.  1840,  2  D.  781 ;  Nicd- 
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CHAPTER  vn.  settlement  is  in  effect  a  disposition  of  the  legitim,  and  the  legatee 
must  therefore  elect  between  his  rights  under  the  settlement  and 
his  legal  claims.  As  to  the  effect  of  the  assertion  of  a  claim  of 
legitim  adversely  to  a  testamentary  instrument  on  the  rights  of 
other  beneficiaries,  reference  is  made  to  the  subsequent  chapter  on 
ELBcnoN.^ 

272.  It  has,  however,  been  represented  by  high  authority  that 
the  acceptance  of  a  legacy  or  special  provision  under  a  partial 


ippointmeiit 
>i  a  universal 


of 

legatee  does 

Sm  OT^^^   settlement  of  moveable  estate  does  not  preclude  the  legatee  from 
reUcUB.  claiming  his  legitim.*    In  the  case  of  White  v.  Fijilay?  where  the 

father  of  a  family  appointed   his   widow   ''sole  executrix  and 
universal  legatee/'  it  was  ruled  by  a  unanimous  judgment  of  the 
Second  Division  that  the  testament,  although  operative  as  a  con- 
veyance of  the  entire  legal  estate  for  the  purposes  of  administration, 
disposed  of  the  beneficial  interest  in  the  dead's  part  alone ;  insomuch 
that  the  children,  after  executing  a  ratification  of  the  testament, 
were  entitled  to  legitim  in  competition  with  the  trustee  on  the 
executrix's  estate.     It  follows,  therefore,  that  where  a  universal 
legacy  of  the  moveable  estate  is  given  to  one  child,  under  burden 
of  provisions  to  the  other  children,  legitim  may  be  claimed  by  the 
general  legatees  in  addition  to  their  provisions.     A  provision  of 
heritage  will  not  be  presumed  to  be  in  satisfaction  of  legitim.* 
Compensation         273.  (3.)  The  right  to  legitim  may  also  be  extinguished  or  com- 
thn^?y™inaiM^  pensated  where  the  other  children  meet  the  claim  by  the  counter 
of  collation,      claim  of  "  coUation,"  directed  either  against  the  heritable  estate  to 
which  the  child  sustaining  the  character  of  heir-at-law  has  suc- 
ceeded, or  against  moveable  funds  advanced  to  the  child  by  the 
Compensation  parent  during   his  lifetime     The  reader   is  reminded   that  the 
between^hdr    principle  of  collation  as  between  heir  and  executor  extends  to  pro- 
and  executor,    perty  to  which  the  heir  has  succeeded  by  a  singular  title,  e,ff.,  an 


8tm*8  Atsig,  v.  Macalister^t  Tr$.,  2  Mar. 
1841,  3  D.  675  ;  Minto  v.  Kirkpatrick,  20 
May  1842,  4  D.  1224  ;  Jack  v.  Marshall^ 
1879,  6  R.  548  ;  Wil^n^s  Trs.  v.  Wilton, 
1  July  1848,  15  Soot.  Jur.  549  ;  CoUi^ 
V.  CoUier,  6  July  1883,  11  Sh.  913,  and 
F.O.  ;  ffenderion  v.  Hendenon,  1782, 
M.  8191. 

^  Chapter  XII. 

'  CoUier  v.  Collier,  ut  tupra,  per  Lord 
Glenlee ;  Howden  v.  Crighton,  infra,  and 
see  remarks  in  note  to  report  of  Collier* $ 
caee  ;  Henderson  v.  Hendenon,  vt  supra, 
deoree. 

*  WhiU  V.  Pifday,  15  Nov.  1861,  24 
D.  38. 

«  Howden  v.  CrighUm,  18  May  1821, 


1  Sh.  18,  N.E.  16 ;  MarihaU  v.  MarAtdTn 
Tr$.,  21  Nov.  1829,  8  Sh.  110.  On  the 
subject  of  the  satisfaction  of  l^tim  by 
testamentary  provisions,  and  by  payments 
after  the  father's  death,  reference  la  also 
made  to  the  casee  of  Rots  v.  Mackenzie,  18 
Nov.  1842,  5  D.  151 ;  Paterton  v.  Man- 
cri^,  15  May  1866,  4  Macph.  707  (aa  to 
Discharge  in  ignorance  of  the  Right) ; 
Stevenson  v.  Hamilton,  7  Dec.  1838»  1  D. 
181,  and  Lovnon  v.  Young,  15  July  1854, 
16  D.  1098  (as  to  Election) ;  Govtrla^  ▼. 
Wright,  23  June  1864,  2  TOacfh,  1284 
(mora  pleaded  as  a  defence  to  the  daim)  ; 
and  IPMurray  v.  M*Jlfurray*$  Tn. ,  14  D. 
1048  (as  to  Homologation  and  Peraonal 
Bar). 
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entailed  estate,  provided  he  is  heir  aliogui  mccesaurus}    That  it  cEAPneBYn. 

operates  practically  in  the  way  of  compensation,  is  evident  from 

the  import  of  the  two   leading    modem    cases,    AnstnUJier    v. 

Ansiruiher,  and  lasher's  Trudees  v.  Fisher,^    In  the  former  case, 

the  heir,  who  succeeded  to  the  estate  in  virtue  of  an  entail  executed 

by  an  ancestor  of  his  father,  could  not  lawfully  convey  the  fee 

to  the  younger  children ;  nevertheless  they  were  held  entitled  to 

impute  the  value  of  his  life  interest  in  the  estate  in  extinction  of 

his  share  of  the  total  succession.      In  the  latter  case,  it  was 

expressly  found  that  the  heir  was  not   bound  to  execute  a  pro 

indiviso  conveyance  of  the  heritable  estate  in  favour  of  the  family ; 

hut  that  it  was  competent  and  sufficient  to  have  the  value  of  the 

estate  ascertained,  with  the  view  of  imputing  it  in  part  payment  of 

the  eldest  son's  share  of  the  total  succession.' 

274.  Eeferring  to  the  next  chapter  for  an  exposition  of  the  law  By  eoiuuio 
of  cdlatio  bonorum  inter  liberas,  it  is  only  necessary  here  to  observe  uij^  *"^ 
that  the  object  of  such  collation  is  to  secure  an  equitable  division 
of  the  legitim  fund    The  principle,  as  stated  by  Erskine,^  is,  that 
all  provisions  given  by  a  father  to  his  children  during  his  lifetime 
aie  imputed  in  satisfaction  of  legitim,  including  not  only  the  tocher 
given  on  his  child's  marriage,  but  sums  of  money  advanced,  though 
without  any  written  acknowledgment  or  obligation  to  account. 
"  Advances,"  says  Professor  Bell,*  "  wiU  be  imputed  to  the  legitim 
in  the  following   circumstances: — if  made  for    the  purpose  of 
setting  the  child  up  in  trade ;  or  for  a  settlement  in  the  world ;  or 
for  a  marriage  portion."     In  conformity  with  this  principle,  it  was 
held,  in  Johnston  v.  Cochran,^  that  a  daughter  who  had  received 
£500  as  a  marris^e  portion  from  her  father,  and  in  Kay  v.  KayJ 
that  a  son  to  whom  advances  had  been  made  to  establish  him  in 
bosiness,  were  bound  to  impute  these  provisions,  with  interest,  in 
satisfaction  of  legitim.     The   exceptions   are, — (1)  advances  in- 
tended as  a  recompense  for  services  rendered ;  ^  (2)  advances  for 


^  Ant^^Uher  V.  Anttrviher,  20  Jan. 
1886, 14  Sh.  272. 

'  AnainUker^s  caae,  gupra;  Piiher*i 
Tn,  V.  Fisher,  6  Dec.  1850, 18  D.  245. 

'  Fukef'B  Trt.  y.  Fi$ker,  decree,  18  IX 
201.  See  the  separate  Chapter  on  Golla- 
tioo  (Chapter  VIII.). 

*  Brtk.  8.  9,  24  and  25. 

'  BeU,  P^.  §  1588.  Ab  advances  made 
hUer  mot  oat  of  the  reyenues  of  heritable 
pmpttty  do  not  tend  to  diminiBh  the 
legitim  fund,  they  do  not  fall  to  be  collated 
(Enik.  tt(  aupra  ;  Ma/rthdU  v.  MarshalVs 
Tn,,  21  Nov.  1829,  8  Sh.  110). 

*  Jokruton  ▼.  Coekrafif  13  Jan.  1829, 


7  Sh.  226  ;  neeNicoUon^a  Tr.  v.  Macalister, 
2  Mar.  1841,  8  D.  675.  See  Cod.  lib.  6, 
tit.  20,  1.  17  and  20  (Pr.  and  §  1) ;  Cod. 
lib.  3,  tit.  28, 1.  29  and  80  (§  2). 

7  Kay  v.  Kay,  12  July  1844,  16  Soot. 
Jur.  550  ;  Campbdl  v.  Anttruther^  16  June 

1887,  F.C.  ;  Duke  of  Bucdeugh  v.  M.  of 
Tweeddale,  1677,  M.  2869. 

^  See  Minto  v.  Kirhpatriek,  28   May 

1888,  11  Sh.  682,  where  it  was  decided 
that  a  Bon  taken  into  partnership  with  his 
father  was  not  bound  to  collate  the  value 
of  the  share  in  the  stock  in  trade  assigned 
to  him ;  also  Ownn  v  Qunn^s  TV.,  28  Feb. 
1638, 11  Sh.  484. 
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cBAPTXR  VII.  maintenance  and  education  in  minority,  or  prior  to  emancipation, 

and  which  are  due  ex  debito  naturali  ;  ^  and  (3)  advances  made  in 

loan,  and  for  which  the  child  was  liable  in  repayment  to  the  father 

and  his  executors.^    In  short,  collation  applies  to  provisions  as 

distinguished  from    payments  under  obediential   obligations,  or 

taking  the  form  of  a  contract. 

Reduction  of  276.  The  right  of  collation  must  not  be  confounded  with  the 

dSSfd  of^  *°  ^*g^^  ^^  ^^®  children  to  reduce  conveyances  to  a  favoured  child  not 

legitim.  completed  by  possession,  as  being  in  defraud  of  legitim.' 


SECTION  II. 


Satisfaction  of  Claims  on  the  Heritable  Estate  and 

exbcutry.* 

Whether  right        276.  Notwithstanding  some  authority  of  a  contrary  tendency,* 
ofmov^^Se     ^^  ^^   vi^ovQ  than  doubtful   whether  the  right  to   undisposed-of 
eucceefiion  can  executiy  can  be  cut  off  by  a  discharge,  or  satisfied  by  a  special 
"^'  provision.    The  passages  in  Stair  and  Erskine  which  have  been 
supposed  to  countenance  the  proposition*  seem  rather  to  imply 
that  the  right  will  subsist,  unless  it  is  either  defeated  by  a  con- 
veyance of  the  dead's  part  to  some  other  person,  or  by  an  express 
renunciation  on  the  part  of  the  child  himself  in  favour  of  the 
other  members  of  the  family.    The  principle  that  an  heir  cannot 
be  excluded  from  the  succession  by  disinherison  has  been  given 
effect  to  in  several  cases  relating  to  heritable  succession;^  and 
although  it  was  held  in  an  old  case  that  a  beneficial  interest  might 


^  Irving  ▼.  Irving^  1694,  4  Br.  Sup. 
144.     See  Stair,  3,  8,  26. 

3  Wehtter  v.  BeUie,  4  June  1859,  21  D. 
915.  See  the  English  cases  on  the 
doctrine  of  advancement,  cited  in  this 
report,  21  D.  921. 

*  Bog  V.  LaMty,  7  May  1792,  8 
Paton,  247 ;  Johnston  v.  Johntton^  28 
June  1841,  Hume,  290 ;  Balmain  v. 
Graham,  1721,  M.  8199. 

^  The  right  of  the  children  to  claim 
from  the  father's  estate  the  share  of  the 
goods  in  eommu/nion  which  might  have 
been  bequeathed  by  their  deceased  mother 
has  been  abolished  by  the  Moveable  Suc- 
cession Act  (18  and  19  Vict.,  cap.  28,  §  6), 
and  it  has  been  thought  unnecessary  to 
treat  separately  of  the  satisfaction  of  this 
claim.  The  law  is  stated  by  Lord  Fraser, 
2d  ed.  p.  1070,  sqq.  The  latest  case 
that  has  ocoorred  is  StneUiir^s  Bxrs,  v. 


Morison  (11  Dec.  1852, 15  D.  212),  where 
a  father  having  settled  £800  upon  his 
daughter  in  liferent,  and  her  children  in 
fee,  adding  that  he  included  her  mothec^s 
share  in  that  sum,  and  the  daughter 
having  repudiated  the  settlement,  it  was 
held  that  the  value  of  the  deceased  wife's 
share  of  ezecutry  must  be  deducted,  in 
accordance  with  the  declaration  in  the 
will.  Letghton  v.  EusseUy  1  Dec  1852, 
15  D.  126,  decided  that  a  liferent  of 
uniyerntaSj  unaccepted,  did  not  bar  the 
claim  of  the  wife's  executors.  See  the 
cases  noted  infra.  Chapter  XLL,  Sec- 
tion IIL 

'  See  2  Fraser,  2d  ed.  p.  1075. 

<  Stair,  8,  8,  54  ;  Ersk.  3,  9,  23. 

'  Blackwood  V.  Dykes,  26  Feb.  1833, 
11  Sh.  448 ;  Sinclair  v.  Tram,  27  Feb. 
1840,  2  D.  694 ;  StoddaH  v.  Tftomjon, 
X784,  Elch,  **  SuocsQBion,'*  No.  1, 


BY  WILL  OR  CONTRACT.  143 

be  given  to  testameatary  executors  by  words  of  nomination,  coupled  cHAFnm  vn. 
with  words  excluding  the  testator's  next  of  kin,^  there  is  no 
authority  for  holding  that  the  interest  of  a  child  in  his  father's 
intestate  succession  can  be  taken  away  by  words  of  mere  exclusion, 
whether  occurring  in  a  marriage-contract  or  a  testament. 

277.  The  case  of  Wilson  v.  Oibson?  and  that  of  Maitland,  are  EBtimateofthe 
direct  authorities  to  the  contrary.  In  the  former  case,  a  fatlier,  IShormttf  *^* 
by  two  testamentary  dispositions  in  favour  of  his  daughters,  gave 

to  each  of  them  a  liferent  interest  in  certain  heritable  property, 
and  the  fee  to  their  children,  and  declared  in  both  cases  that  the 
conveyances  should  be  accepted  "  in  full  satisfaction  of  all  legitim, 
portion-natural,  bairn's  part  of  gear,  executrjfy  or  other  claims  what- 
soever which  she  or  her  heirs  can  ask  or  demand  through  my  death, 
or  the  death  of  my  deceased  wife,  or  in  any  other  manner  of  way ; 
and  that  in  case  recourse  shall  be  had  to  any  of  the  said  claims, 
whether  legal  or  conventional,  the  rights  of  both  liferent  and  fee 
hereby  granted  shall  fall  and  become  null  and  void.'*    He  died  in- 
testate as  to  his  moveable  succession,  leaving  a  widow,  who  was 
separately  provided  for,  her  legal  claims  having  been  discharged. 
The  Court  held  that  the  daughters  were  entitled  to  the  entire  move- 
able succession  in  equal  shares.    This  case  disposes  of  the  theory 
of  satisfaction  as  applied  to  executry.     In  Maitland  v.  Maitland? 
the  interest  of  the  children  of  the  marriage  in  legitim  and  executry 
was  excluded  by  antenuptial  contract ;  and  in  this  case  also,  the 
widow  having  predeceased   her  husband,    the    children    of   the 
marriage  were  held  entitled  to  the  entire  succession.    The  principle 
appUcable  to  such  cases  is,  that  an  heir  or  personal  representative 
can  only  be  excluded  by  giving  the  estate  to  another  person.*    In 
a  later  case  the  distinction  appears  to  be  taken  between  a  receipt 
for  an  advance  before  the  date  of  the  will,  which  was  held  not  to 
bar  a  claim  for  a  legacy,  and  receipts  subsequent  to  the  will  for 
money  paid  to  account  of  the  recipient's  share  of  succession,  the 
latter  being  held  to  be  satisfaction  of  the  legacy.*^ 

278.  It  has,  however,  been  determined  that  a  child  may  re-  Discharge  of 
nounce  his  right  to  executry  to  the  effect  of  devolving  it  upon  his  "utey^operates 
brothers  and  sisters,  in  the  event  of  intestacy.*    But  it   would  "» &▼<>"'  of 

the  brothers 

^  Btidey  v.  Napier,  1739,  M.  6591.  the  parents'  estote ;  it  was  held  that  on  ^^  sisteife. 

'  WiUon  Y,  Gibaont  80  June  1840,  2  the  lapmng  of  another  one-fonrth  share  of 

D.  1236.  the  fond  she  was  entitled  to  an  equal 

'  MaiOand  v.  Maitland,  14  Dec.  1843,  share  of  it. 
6  D.  244.  "  M'Zaren  y.  ff<nrie,  1869,  8  M.  106. 

*  In  Special  Case  Bobertwn,  1869,  7  M.  <  JohMtan  v.  Miller,  26  June  1847,  9 

1114,  ft  lady  entitled  to  one-fourth  of  a  D.  1889  ;  CampMl  ▼.  CampbeU,   1738, 

fund  under  the  marriage-contract  of  her  Elch.  "  Legitim,"  No.  4  ;  M.  8187  and 

ptrents  accepted  it  in  her  own  marriage-  9265  ;  Wright  ▼.  Bums,  27  Jan.  1885, 

omtract  in  fnU  of  aU  her  claims  against  18  Sh.  826. 
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CHAFTEB  Yu.  866111  that  such  a  T6iiunciation  will  not  operat6  in  favour  of  more 
distant  relatives.^  And  such  renunciation  must  in  express  terms 
apply  to  executiy ;  for  a  discharge  of  legitim,  coupled  with  each 
general  words  as  "  all  he  can  ask  or  demand/'  will  not  apply  to 
executry,  which  is  not  a  claim  to  be  demanded,  but  a  right  of 
succession.* 

279.  In  conclusion,  it  is  to  be  observed  that  the  heir's  right  to 
a  share  of  executry  is  held  to  be  satisfied  if  he  accept  the  heritable 
succession,  in  virtue  of  the  doctrine  of  collation,  which  is  elsewhere 
discussed.'  ColUUio  bonorum  inter  liberos  (which  has  relation  to 
gratuitous  advances)  does  not  affect  the  child's  claim  to  executiy ; 
but  the  share  of  executry  accruing  to  a  child  is  of  course  subject 
to  abatement  in  respect  of  proper  debts  incurred  to  the  father, 
including  money  advanced  in  loan  and  entered  in  the  father's  books 
as  a  debt  due  to  his  estate.^ 


Effect  of  colla- 
tion between 
heir  and  exe- 
cutor. 


SECTION  III. 
Satisfaction  and  Discharqe  of  Jus  BsucTifi. 


Limits  of  the 
sabject. 


280.  Jus  relictce,  like  legitim,  may  be  either  discharged  by  agree- 
ment, or  satisfied  by  the  acceptance  of  an  equivalent  provision. 
There  does  not  seem  to  be,  in  relation  to  this  particular  claim,  any 
room  for  the  application  of  the  doctrine  of  satisfaction  by  advances. 
As  the  husband  is  legally  bound  to  maintain  his  wife  during  the  sub- 
sistence of  the  marriage,  the  presumption  is,  that  monies  advanced 
to  her  during  his  lifetime  must  have  been  given  in  fulfilment  of 
the  husband's  obligation  to  support  her,  and  not  as  a  provision  for 
future  maintenance.  Our  remark  does  not  apply  to  funds  settled 
by  way  of  postnuptial  provision.  Such  provisions  are  subject  to 
similar  rules  of  interpretation  with  antenuptial  provisions,  and,  as 
will  be  seen,  are  in  certain  cases  held  to  be  given  in  satisfaction  of 
legal  provisions.^ 
Express  dis-  281.  (1.)  Discharges  of  fus  relidcB  may  be  either  express  or 

rrfJ^by'ante-  i^pl^^^ ;  in  Consideration  of  a  provision,  or  of  the  onerous  obliga- 
nuptiai  con-     tion  implied  in  marriage.    It  does  not  seem  to  be  correct  to  say 

tract. 


^  Erek.  ut  w/pra;  Bankton,  vol.  2,  p. 
882 ;  1  Fraser,  601,  and  cases  there  re- 
ferred to ;  CampbdL  v.  Campbdl^  1788,  M. 
8187,  9265  ;  Elch.  "Legitim,"  No.  4. 

'''  Sinclair  ▼.  Sinclair,  M.  8188 ;  13 
Feb.  1770,  2  Pat.  199 ;  Ander$(m  v. 
Andenon,  1748,  M.  5054  ;  ffephwm  v. 
Hepbwm,  M.  5056;  Elch.  <*Exeoator," 
No.  12  ;  PringU  v.  Pringle,  1741,  Eloh. 


*'  Legitim,"  No.  5  ;  and  oases  in  Morrison, 
voce  "  Genetal  Dischaige,"  p.  5046  eC  mq, 

"  Chapter  VIIL 

«  Wthiter  V.  ReUie,  4  June  1859,  21 
D.  915. 

^  The  fact  that  such  donationa  are  re- 
vocable during  life  does  not  interfere 
with  the  application  of  the  principle  under 
ocmsideration. 
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that/i»  fdidcg  may  be  gratuitously  discharged ;  for  a  discharge  by  oHAwiBvn. 
antenuptial  contract,  although  it  were  granted  without  a  pecuniary 
equivalent — ^which  in  practice  is  never  done — ^is,  in  contemplation 
of  law,  an  onerous  discharge;    and  a  discharge    granted  after 
marri^,  without  adequate  consideration,  is  not  binding.^ 

282.  As  we  had  occasion  to  remark  with  reference  to  legitim,  To  render  dis- 
the  right  intended  to  be  discharged  ought  to  be  described  by  its  taJ%tnSieim 
proper  name,*  but  this  is  not  essential,  and  equivalent  words  in  a  JJ^|^ 
contract  of  marriage  executed  in  a  colony  have  been  sustained  as 
excluding  this  right.'    A  widow  to  whom  an  annuity  had  been 
provided  in  her  antenuptial  settlement  in  the  English  form,  which 
annuity  she  accepted  "  in  lieu  and  full  bar  and  satisfaction  of  the 
dower  or  thirds,  which  at  common  law  or  by  custom  she  can  or 
otherwise  might  claim  from  the  estates  of  her  husband,"  and  also 
"  in  fall  bar  and  satisfaction  of  terce,*'  was  held  not  to  have  dis* 
charged  herfus  rdictoR  under  that  expression,  but  to  be  entitled  to 
daim  it  in  addition  to  the  provisions  settled  upon  her  by  the  con- 
tract.^   It  had  previously  been  held  that  a  general  discharge,  as  of 
"any  aliment  or  other  provision  of  the  law  competent  to  her  as  a 
wife,"^  or  of  ''all  that  she  or  her  next  of  kin  could  claim  in  the 
event  of  her  predecease,®  was  sufficiently  broad  to  comprehend 

283.  Again, /t^  relidce,  equally  with  legitim,  may  be  construe-  Constractiye 
tively  discharged  during  the  subsistence  of  the  marriage,  by  the  f^^^luSce^of 
acceptance  of  a  provision  imder  a  contract  or  settlement,  under  *  proton 

^  ■^  payable  out  of 

which  the  husband  disposes  of  the  fund  which  is  subject  to  the  the  entire 
widow's  claim, — ^that  is,  under  a  settlement  dealing  with  the  totality  ^"^^ 
of  the  moveable  succession  J  ''  When  there  is  no  antenuptial  con- 
tract, and  the  husband  makes  a  voluntary  provision  in  favour  of 
his  widow,  as  in  full  of  her  legal  claims,  she  is  put  to  her  election 
upon  his  predecease ;  and  in  the  event  of  her  death  before  she  has 
had  the  opportunity  of  making  her  choice,  the  right  of  election 
passes  to  her  representatives.  On  the  other  hand,  if  the  wife  has, 
dxuring  the  subsistence  of  the  marriage,  consented  to  accept  the 
provision  in  substitution  for  her  legal  claims,  she  may  retract  her 


'  JlutUer  (JUmghndCB  Tr.)  v.  Diduon, 
5  Sh.  267,  N.B.  248 ;  19  Sept.  1881,  5 
W.  ft  8.  455* 

'  Bnk.  8,  9,  16. 

'  Special  Case  DurratU  Steuof^a  Tn., 
1891, 18  R.  1114. 

*  KeUh's  Tr9.  v.  KeUh,  17  July  1867, 
19  D.  1040.  See  infra^  §  286,  as  to  the 
ertant  to  which /us  rdieta  is  oompatible 
the  aooq[ytanoe  of  teetomeDtary  pro- 


VOL.  I. 


B  MiUer  v.  Broun,  1776,  M.  6456 ;  5 
Br.  Sap.  478  ;  Hailes,  678. 

<  Tod  ▼.  Wemyat,  1770,  11  6461 ;  and 
see  Enk.  ut  wpra,  and  Bankton,  voL  ii. 
p.  886.  The  fonn  of  exprearion  last 
quoted  in  the  text  would  seem  to  be  appli- 
cable in  termmis  only  to  the  wife's  share 
of  the  goods  in  communion,  which,  prior 
to  the  Moveable  Sucoesaion  Act,  she  was 
entitled  to  bequeath. 

'  See  the  oases  as  to  legitim,  tupra. 

K 
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cHAPnBTn.  consent  as  a  donatio  inter  virum  et  uxoremy  bat  her  right  of  revoca 
tion^  being  strictly  personal,  cannot  be  exercised  by  hex  representa- 
tives.*"^  Simple  acceptance  of  a  provision  inter  vivos,  however 
large,  does  not  bar  the  right  to  claim  jus  relietce  out  of  the  husband's 
undisposed  of  estate.*  The  rule  has  been  applied  to  provisions  of 
every  description,  including  simple  money  provisions,'  settlements 
of  conquest,^  annuities,^  and  provisions  of  heritage.^ 
Wb0th€rdif-  284.  In  the  case  of   Thontson  v.  Siwiih^  the  question  was 

^^^  i^om  raised,  but  not  decided,  whether  the  acceptance  of  a  liferent  of  the 
JJ^JgJjJ^®'  husband's  whole  estate  implied  a  discharge  of  jus  relidce.  The 
tiie  hnaband's  question  is  now  determined  in  the  affirmative  by  the  decision  of 
whole  ertate.  ^j^^  ^ouse  of  Lords  in  Edward  v.  Cheyne.^  The  husband  by  his 
will  gave  his  wife  the  life  interest  (through  trustees)  of  his  whole 
estate,  and  in  the  fourth  purpose  he  directed  his  trustees,  after  the 
death  of  the  survivor  of  the  spouses,  "  and  with  her  consent  and 
full  approval  (in  token  of  which  she  has  subscribed  this  deed)/'  to 
apply  a  large  part  of  the  estate  in  payment  of  legacies ;  the  residue 
(by  a  subsequent  clause)  being  devoted  to  religious  and  charitable 
purposes.  It  was  held,  in  a  question  with  the  wife's  representatives 
claiming  terce  and  jus  relictcs  in  her  right,  (1)  that  the  wife's  con- 
sent was  limited  to  the  directions  given  to  the  trustees  with  respect 
to  the  payment  of  legacies  mentioned  in  the  fourth  trust  purpose ; 
but  (2)  that,  even  when  so  limited,  her  consent  was  inconsistent 
with  the  claim  set  up  by  her  representatives ;  because  under  the 
scheme  of  the  will  the  legacies  were  to  be  paid  out  of  the 
universUas  of  the  estate,  and  the  lady  was  not  entitled  after 
accepting  a  liferent  to  withdraw  from  the  operation  of  the  will  one 
moiety  of  the  testator's  estate,  and  to  have  the  legacies  payable  out 
of  the  dead's  part  only.* 

286.  (2.)  The  jus  relictof  will  be  satisfied  by  a  testamentary  pro- 


^  Per  Loid  WnXaon  in  Edward  ▼. 
Ckeifne,  15  March  1888,  16  R.  (H.L,)  81. 

'  Keith**  Trs,  y.  Keith,  tupra,  and 
caaes  noted  below. 

'  ffowden  ▼.  Criehton,  18  Maj  1821, 
1  Sh.  14  ;  see  note  to  Faculty  Report  of 
Collier  y.  CoUier,  6  July  1883 ;  Fra$er 
▼.  Ha/nkine,  17  Dec  1885,  14  Sh.  174 ; 
BPAvlay  v.  Bdi,  1712,  M.  8848. 

^  Tod  ▼.  Wemyu,  1770,  M.  6461 ; 
HaUes,  884. 

'  Bou  ▼.  Mauon,  8  Feb.  1848,  6  D. 
483  ;  Dwrdop  ▼.  OreetiUes*  7V<.,  2  June 
1865,  8  Maq>h.  H.L.  46. 

*  Orots  V.  £<>ye$,  16  Jan.  1801,  Hume, 
484.  It  is  obyiouB  that  eyen  a  uniyenal 
legacy  of  heritage  has  no  effect  upon  the 


rights  of  suooefldon  in  mobUibus  {Urgu- 
kaHy.  Urquhart,  20  Feb.  1861,  13  D. 
742). 

^  Thomson  ▼.  Smith,  8  Deo.  1849,  12 
D.  276.  See  Leighton  ▼.  Ruttdl,  1  Bee. 
1852,  15  D.  126,  and  Baronets  de  Mona^ 
y.  Oswald*a  B^eps,,  17  July  1868,  1  M. 
1147,  where  the  Bame  question  was  raised 
with  reference  to  the  claim  of  the  -wife's 
executors,  and  the  widow's  claim  of 
interim  aliment. 

"  16  R  (H.L.)  83;  affinning  11  R. 
996. 

*  P.  86,  per  Lord  Macnaghten ;  and 
see  cases  cited  in  Lord  Watson's  opinloii^ 
p.  84.  See  also  Oaiihness^  Trs,  v.  CaUk- 
neu,  1877,  4  R.  937. 
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yiAm  in  favour  of  the  wife,  and  declared  to  be  in  satisfaction  of  oBAmyn. 
JUS  rdictm,  either  expressly,  or  by  being  given  as  part  of  a  general  SatiafiMstion  of 
settlemeDt  under  which  the  husband  disposes  of  the  totality  of  his  t^i^^^i^ltary 
moYeable  estate.    And  it  is  immaterial  that  the  wife's  provision  is  pn>Ti«i<mB. 
contained  in  a  separate  writing,  if  such  writing  form  part  of  a  total 
settlement^    The  leading  case  is  KeitKs  Trustees  v.  Keith^  where 
the  distinction  was  taken  between  a  marriage- contract  provision 
and  testamentary  provisions  by  the  husband.    The  former  was 
considered  not  to  be  in  satisfaction  of /ua  relicUe,  because  it  was  not 
given  under  that  condition,  and  the  contract  did  not  dispose  of  the 
husband's  whole  estate;  the  latter  formed  part  of  a  universal  settle- 
ment   The  wife  was  therefore  held  bound  to  elect  between  the 
testamentary  provisions  in  her  favour  and  the  jim  relictce,  increased 
by  her  marriage-contract  provision.* 

286.  Beference  is  made  to  the  chapter  on  Election  with  refer-  isflfoctof  dii- 
ence  to  the  subject  of  the  effect  of  discharge  or  satisfaction  of  the  fiw^?n** 
claim  of /MS  relictcB  on  the  rights  of  other  claimants  of  the  succession.^  Ste    S?  ?* 
The  principle  is,  that  a  discharge  of  the  jtis  relictcs  in  the  husband's  other  claim- 
lifetime  extinguishes  the  right,  so  that  the  moveable  succession  "^ 
comes  to  be  divisible  in  equal  shares  betwixt  the  children  entitled 
to  legitim  and  the  husband's  representatives ;  but  that  the  accept- 
ance of  a  testamentary  provision  in  satisfaction  of  the  jus  relictcB, 
after  the  husband's  death,  operates  in  favour  of  the  representatives 
only* 

SECTION  IV. 

Satisfaction  and  Discharqs  of  Tsrce  and  Coubtebt. 


287.  Terce  and  courtesy,  like  other  legal  claims,  may  be  made 
the  subject  of  discharge  or  satisfaction. 

288.  The  interest  of  either  of  the  spouses  in  the  property  of  the  Howtarce  an 
other  may  be  renounced  simpliciter  by  antenuptial  contract,®  or  m^^^jja.** 
excluded   by  a  deed  of  entail;^  and  even  after  marriage  tbese*®^^^"' 
rights  may  be  discharged  for  an  equivalent  provision,  subject  to 


^  QUtkneu^  Tn.  v.  CaUhneu,  1877,  4 
&  937;  Slewariv.  SUphen,  29  Nov.  1832, 
U  Sh.  139. 

>  SeUh't  Tr9.  ▼.  JTo^,  17  Joly  1867, 
19  D.  1040  ;  see  BewMi  v.  Benne^s  Tn„ 
1  Jidy  1829,  7  Sh.  817 ;  JohnOone  v. 
Cdddrtom^  30  Jane  1843,  6  D.  1297. 

'  In  the  case  of  the  Baroneat  de  Blonay 
r.  Onpald^s  Beps,,  17  July  1863,  1  M. 
1147,  it  was  held  (1)  that  a  widow's  claim 
for  infeerim  aliinent  or  "  aUmony  "  to  the 
fiist  tenn  after  her  hmbaod's  decease  was 


not  excluded  by  anniutiflB  granted  by  the 
husband  inter  vivot ;  but  (2)  that  the  daim 
was  excluded  by  acceptance  of  a  liferent 
of  his  testamentaiy  estate. 

«  Chapter  XII. 

>  FUher  V.  IHscfm,  2  Bell,  68,  78 ;  and 
Oampbdra  Tn,  ▼.  OampbeO,  24  D.  1821  ; 
overruling  Andrewt  v.  Sawer,  14  Sh.  589. 

*  See  ffamiUon  v.  Boaufdl,  8  Feb. 
1720,  Robertson,  846. 

'  Bay  Newton  v.  Hay  Nemton,  1870,  8 
M.  (H.L.)  66,  affirming  6  M.  1066. 
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OHARSBTII. 


Bzdntioii  of 
the  terce  nnder 
Stotnte  1681, 
eap.  10. 


Distinetion  in 

referenoeto 

conrtesy. 


Aoceptanoe  of 
the  special  pro- 
viBlon  is  neces- 
sary to  the 
ozcliiBioii  of 
terce. 


this  qualification^  however,  that  if  the  consideration  in  a  post- 
nuptial contract  is  inadequate,  the  discharge  may  be  revoked^ 
Terce  and  courtesy  are  of  course  liable  to  be  affected  by  the 
diminution  or  conversion  of  the  estate  which  forms  the  subject  of 
these  rights,  but  this  matter,  which  relates  to  the  nature  of  the 
interest,  and  not  to  its  effect  in  competition  with  t^tamentary 
lights,  has  already  been  considered. 

289.  With  reference  to  the  doctrine  of  satisfaction,  it  is  neces- 
sary to  distinguish  between  terce  and  courtesy.  In  the  former 
case,  the  doctrine  is  established  by  the  provision  of  the  Scottish 
Statute  1681,  cap.  10,  which  enacts  "  that  in  time  coming,  where 
there  shall  be  a  particular  provision  granted  by  an  husband  in 
favours  of  his  wife^  either  in  a  contract  of  marriage,  or  some  other 
writ,  before  or  after  the  marriage,  that  the  wife  shall  be  thereby 
secluded  from  a  terce  out  of  any  knds  or  annual-rents  belonging 
to  her  husband,  unless  it  be  expressly  provided  in  the  contract  of 
manis^e,  or  other  writ  containing  the  said  provision,  that  the  wife 
shall  have  right  to  a  terce,  by  and  attour  the  particular  provision 
conceived  in  her  favours." 

290.  In  the  case  of  the  courtesy,  the  right  is  not  excluded  by  a 
conventional  provision,  unless  accepted  subject  to  a  declaration  that 
it  is  in  lieu  of  courtesy.'  It  is  doubtful  whether  the  acceptance 
even  of  a  mortis  causa  provision  forming  part  of  a  universal  con- 
veyance of  the  wife's  heritable  estate  would  deprive  the  husband 
of  his  courtesy,  unless  the  jus  mariti  and  right  of  administration 
were  excluded ;  for  the  right  to  the  courtesy  is  in  a  sense  a  con- 
tinuation of  the  jus  mariti  after  the  death  of  the  wife,  and  not 
strictly  a  right  of  succession ;  ^  and  it  is  not  to  be  presumed  that 
a  proprietrix,  in  disposing  of  her  estate,  means  to  dispose  of  her 
husband's  vested  interest  in  it  However,  it  may  assumed  that  a 
trust  for  immediate  division,  giving  a  portion  of  the  estate  to  the 
husband  in  lieu  of  his  liferent,  would  put  him  to  his  election. 

291.  Although  by  the  terms  of  the  Statute  1681,  cap.  10,  terce 
is  excluded  by  any  provision  granted  by  the  husband,  it  has  been 
held,  as  an  equitable  construction  of  the  enactment  requires,  that 
the  wife's  acceptance  is  necessary  to  an  effectual  exclusion.  Where 
she  has  not  accepted  the  conventional  provision  stante  mairimonio, 
her  right  of  election  at  the  husband's  death  is  indisputable.^    And 


^  Ohapter  XXXVI.  (Marriage  Pro- 
nsions).  See  Mowa^s  Ora.  ▼.  iMuder^ 
1697,  M.  6895. 

3  See  1  BeU'B  Com.  7th  ed.  682; 
Primrote  v.  Crawford,  1771,  M.  "Oour- 
teay/'  App.  No.  1  ;  HafMUon  ▼.  Botwdl, 
8upra. 


*  Ersk.  2,  9,  55 ;  1  BeU's  Com.  701  ed. 
p.  60. 

*  Stair,  2,  6,  17 ;  Oowan  ▼.  Kerr,  16 
Dec.  1880,  9  Sh.  188 ;  Jhuglaa,  Ber&n^ 
and  Co.  v.  OwU,  1788,  M.  11,461. 
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the  infeftment  of  the  wife  in  the  fee  of  a  part  of  the  estate,  without  qhapctbvil 
her  consent,  will  not  deprive  her  of  her  right  of  election.^ 

292.  Whether  terce  is  satisfied  by  a  conventional  provision  Sfttis&cticm  of 
under  a  foreign  settlement,  depends  upon  the  question  whether Yent^SLimo- 
that  provision  is  effectual  and  binding  according  to  the  law  of  the  jJ^JJ^'"]^^ 
country  in  which  it  is  made.    The  acceptance  of  a  sum  of  money  mmt 
as  a  jointure  under  an  English  settlement  has  been  held  sufficient 
to  bar  the  right  of  terce.'    On  the  other  hand,  where  the  con- 
ventional provision  included  the  liferent  of  the  price  of  the  granter^s 
Scottish  estate,  which,  by  the  form  of  the  deed,  was  not  effectually 
conveyed  to  her,  the  Court  found  the  widow  entitled  to  terce,  on 
the  prmciple  that  she  had  not  succeeded  to  the  full  measure  of  the 
conventional  provision  intended  for  her.'    In  a  more  recent  case, 
where  a  wife,  by  a  contract  of  separation  executed  in  America, 
received  from  the  husband  an  annuity  of  £300  per  aimum,  and 
afterwards  received  from  the  Court  of  Chancery  of  South  Carolina 
a  sum  in  name  of  alimony  of  20,000  dollars,  the  terce  was  held  not 
to  be  satisfied  by  the  settlement  of  the  annuity,  as  it  was  evident 
from  the  judicial  proceedings  which  had  since  taken  place  that  the 
previous  arrangement  was  only  temporary.^ 

>  BeUiier  v.  ifqffat,  1779,  M.  15,868.  4681 ;  M.  «  Foreign/'  App.  No.  5  ;  15 

*  CmtnUa  of  8ec^/idd  v.   The  Earl,  8  Dec.  1797,  8  Pftt  621. 

Feb.  181i,  F.C.  «  NitbeU  ▼.   NubeU't  Tr$.,   24  Feb. 

<  JankmUka  v.  Andentmy  1791,  M.  1885,  18  Sh.  617. 
6457;   and  see    Rots  ▼.  A^ionby,   M. 
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OF  COLLATION. 


1.  Bktwun  Hbib  and  Ezboutob. 


2.    COLLATIO     BONOaUM     DITIB 
LiBSBOS. 


SECTION  L 
Collation  bktwbkn  Heib  and  Ezboutob. 


OollattoQ  ap- 
plicable to 
ezeciitnr  and 
tolagit&i. 


293.  The  heir-at-law,  if  entitled  to  succeed  as  one  of  the  next 
of  kin,  or  under  the  Moveable  Succession  Act,  to  a  share  of  the 
executry  estate,  can  only  lay  claim  to  it  upon  condition  of  collating 
(or  communicating)  the  heritable  estate  with  the  other  persooal 
representatives,  who  must  then  collate  the  executry  estate  with 
him.^  The  heir  is  subject  to  the  like  obligation  as  a  condition  of 
claimmg  legitim  in  the  case  where  he  is  one  of  the  children  of  the 
predecessor.^  But  as  he  cannot  collate  the  same  estate  twice,  his 
obligation  is  held  to  be  fulfilled  by  throwing  the  heritage  into  the 
combined  legitim  and  executry  funds  for  the  purpose  of  distribution 
according  to  the  rules  of  personal  succession.  Collation  is  a 
privilege  of  the  heir  which  he  is  not  bound  to  exercise  for  the 
benefit  of  the  personal  representatives ;  but  it  would  seem  that  an 
heir  may  be  compelled  to  collate  by  his  creditors  .where  his  doing 
so  would  increase  the  value  of  the  succession.^ 

294.  Where,  upon  an  agreement  to  share  heritable  and  move- 
ia^ivkimth'  able  succession,  any  conditions  are  interposed  which  the  law  does 
me&t  to       e.  ^^^  prescribe,  this  is  not  held  to  be  collation,  but  a  conventional 

arrangement,  in  which  the  agreement  of  the  parties  is  the  measure 
of  their  rights.  Therefore,  where  the  curator  of  a  lunatic  heir- 
at-law  agreed  with  the  next  of  kin  to  share  the  heritable  and 
moveable  succession,  on  condition  that  his  ward's  share  should  be 
paid  entirely  in  money  (the  object  being  to  avoid  the  objection  of 
alienage),  this  was  held  to  be  a  conventional  arrangement^  and  not 
to  have  the  effect  of  converting  the  ward's  succession  from  heritable 


DiatinctioD  be- 
twaan  oollation 


1  Enk.  8,  9,  8 ;  1  Bell,  Oom.  7th  ed. 
p.  95 ;  Pt.  §  1910. 

*  Law  ▼.  Xaw,  1658,  M.  2865 ;  Murray 
V.  Murray,  1678,  M.  2372 ;  Sindair  ▼. 
5»ne{a»r,  1768,  M.  8188.  Enkine  appeara 
to  have  overiooked  the  heir's  right  to 


legitim.  Collation  of  I^itiin  is  not  men- 
tioned in  the  "  Institute,"  and  indeed  the 
author  expressly  states  that  legitim  be- 
longs to  the  yottnger  children  of  the 
family ;  Ersk.  8,  9,  28. 
*  See  1  Bell,  Oom.  7th  ed.  p.  99. 
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to  moveable.^    And  where  the  eldest  son  of  a  farmer,  in  pursuance  ohaptm  vm. 

of  a  family  aiiangement,  obtained  himself  conjBrmed  executor,  and 

entered  on  the  management  of  the  moveable  estate,  which  was 

almost  entirely  absorbed  in  the  payment  of  debts,  it  was  held  that 

t^e  heir  was  not  liable  to  account  to  his  sister  on  the  footing  that 

he  had  collated.' 

295.  <7tt9  rdictcR  is  not  diminished  by  reason  of  the  heir  claiming  Hek  not  UaUo 
moveable  succession,  since  the  fund  (Uvisible  amongst  children  or  uu  nliot 
representatives  remains  the  same,  whatever  the  number  of  claimants ; 
consequently  the  heir,  even  where  he  is  the  sole  next  of  kin,'  is 

not  liable  to  collate  with  the  relict^ 

296.  The  heir's  right  to  participate  in  the  personal  succession  is  intanuitioiiia 

a  part  of  the  law  of  personal  succession,  and  is  therefore  regulated  ii^^  of  raiia-  ^ 
by  the  local  law  of  the  domicile.  The  correlative  obligation  to  *^"- 
collate  real  estate  is  a  rule  of  the  law  of  personal  succession  in 
Scotland,  and  is  therefore  an  obligation  binding  on  any  heir  who 
lays  claim  to  the  personal  succession  of  a  person  dying  domiciled  in 
Scotland,  irrespective  of  the  situation  of  the  real  estate  which  he 
may  be  required  to  communicata  In  the  application  of  the  rule 
by  which  collation  is  subjected  to  the  operation  of  the  law  of  the 
domicile,  it  has  been  determined,  firsts  that  inasmuch  as  collation 
is  unknown  to  the  law  of  England,  an  heir  who  takes  a  share  of  a 
personal  succession  under  the  English  Statute  of  Distributions,  is 
not  bound  to  communicate  heritable  estate  situate  in  Scotland  which 
he  inherited  from  the  same  ancestor ;  ^  and,  secondly,  that  a  per- 
sonal representative  of  an  intestate  dying  domiciled  in  Scotland  is 
bound  to  collate  or  communicate  real  estate  in  a  colony  to  which 
he  succeeded  as  heir  under  the  local  law  of  that  colony.^ 

297.  The  subjects  of  collation  are,  on  the  one  hand,  the  whole  2^J?^^^*^ 
of  the  free  heritable  succession,  including  heurahip  moveables  ;  ^  and,  lated. 

on  the  other,  the  whole  of  that  part  of  the  free  moveable  succession 
upon  which  the  heir  has  a  claim— that  is,  executry  or  legitim,  or 
both,  as  the  case  may  be.^  In  the  heritable  estate  leases  are,  of 
course,  included ;  ^  and  it  is  of  no  consequence  that  assignees  are 

'  Kenvnedy  ▼.  Keiyned^,  15  Nov.  1848,  but  the  report  iB  very  brief  and  Bomewhat 

6  D.  40.  obscure.    RoherUon  v.  RoberUon,  16  Feb. 

-  MUekdl  y.  M'Miehan,  18  Jan.  1862,  1816,  F.G.,  and  Trotter  v.  TroUer,  5  Sh. 

U  D.  818.  78,  N.E.  72,  which  are  indexed  under 

'  TrvUer  v.  Boehead,  1681,  M.  2876.  the  head  of  Ck>ilation,  are  reaUj  caaes  of 

^  BalnuUn  ▼.  OUttfarqukcbr,  1719,  M.  Election. 

2378  ;    Murray  ▼.   Murray,    1678,   M.  *  Bohertton  ▼.  Maovean,  18  Feb.  1817, 

2a74-6  ;  Trotter  v.  Rockead,  mpra.  F.C. 

'  Bal/our  ▼.  Scott,  1798,  8  Pat.  800,  ^  Pollock  y.  PoOook,  1667,  M.  6402. 

fererang  tiie  judgment  of  the  Court  of  ^  See  this  subject  treated  ivfira,  kunc 

Session  M,  2879.     In  iAiecaaeot  Douglas  tU.    (Mode  of  giving  effect  to  Collation). 

▼.  Domglas,  1768»  6  Br.  3up.  896,  the  true  "  Stewart  v.  M'Naughton,  2  Dec.  1824, 

principle  appean  to  haye  been  foUowed,  3  Sh.  861,  N.E.  260. 
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Tm.  excluded  by  the  terms  of  the  lease,  f or,  as  will  be  seen  hereafter,  the 
obligation  to  collate  may  be  fulfilled  bj  crediting  the  common  fund 
with  the  value  of  the  heritable  property  which  is  to  be  collated.^ 

208.  The  questions  which  arise  in  the  distribution  of  estate 

may  be  classified  as  follows : — (1)  What  heirs  are  subjected  to  the 

law  of  collation ;  (2)  The  mode  of  giving  effect  to  collation ;  and 

(3)  Collation  as  affected  by  Testamentary  Provision,  Contract, 

or  Dischaiga 

PrincipiA  of  299.  I.  What  Hsibs  are  subjectxd  to  the  Law  of  Collation. 

^^^nh^  — '^^  ^^^^^  which  best  illustrates    collation  between  heir  and 

tion  to  lec^  executor  is  that  of  an  eldest  son  and  heir-at-law  claiming  legitim 

and  ttCOCQuTT.  °      ^ 

and  executry  along  with  his  brothers  or  sisters.  In  this  case  the 
heir  may,  as  a  condition  of  his  sharing  in  the  distribution  of  these 
funds,  either  convey  to  himself  and  the  other  children  all  the  real 
estate,  wherever  situated,  which  he  inherited  from  his  father,  or  he 
may  credit  the  family  with  its  value,  and  receive  in  money  the 
difference  between  its  value  and  that  of  the  share  of  the  aggregate 
real  and  personal  estates  to  which  he  is  entitied.  Collateral  heirs, 
whether  of  line  or  of  conquest,  being  of  the  next  of  kin  of  the 
predecessor,  are  entitled  at  common  law  to  collate  to  the  effect  of 
sharing  the  executry ;  ^  and  by  the  Moveable  Succession  Act,'  an 
heir-at-law  succeeding  by  representation,  and  being  within  the 
class  of  persons  entitled  to  share  in  the  distribution  of  the  personal 
estate,  may  collate  to  the  effect  of  receiving  for  himseU,  and  the 
other  issue  of  the  person  represented,  the  share  of  succession  which 
that  person  would  have  taken,  had  he  survived  the  intestate.^ 
An  heir-at-law  who  is  the  sole  surviving  child  of  the  predecessor 
takes  the  legitim  fund  without  collation,  and  if  he  is  also  the  sole 
personal  representative,  he  of  course  takes  the  executry  also,  in  his 
proper  right 
CoUationin-  300.  Heirs  of  provision  cUioqid  mceesswrm  are  subject  to  the 

u^prwo^  law  of  collation.    In  other  words,  an  heir-at-law  who  claims  a 
rn^^V^       share  of  the  personal  succession  must  collate  whatever  he  has 
received  from  the  predecessor  as  a  gift,  whether  by  way  of  testa- 
mentary settlement  or  by  deed  inter  vivos}    Where  the  provision 


1  PUher  y.  Fitiher,  6  Deo.  1860, 18  D. 
246,  dtod  iisfm,  §  801. 

s  Chanedlor  ▼.  Ckcmodlor,  1742»  M. 
2879. 

*  18  Viot,  oap.  28,  §  2. 

*  Infira,  hune  tU.  An  heir>at-lAw,  who 
is  not  also  one  of  the  next  of  kin,  has  no 
right  at  common  law  to  share  in  the  dis- 
tribution of  the  personal  estate ;  M'Oaw 
▼.  M'Caw,  1787,  M.  2388,  overruling 
Ersk.  8,  9,  8. 


"  Mii/rray  v.  Murray^  1678,  M.  2874  ; 
BamU  V.  C^ark,  28  Feb.  1809,  F.O.  ; 
FUher  v.  FUker,  19  Nov.  1844,  7  D.  129 
Sntail  cases  of  Gilmour,  JnafrtiMcr,  and 
BreadaUxmitt  cited  infra*  An  heir  of  pro- 
vision who  is  not  heir  dUoqui  mceessumi, 
cg.t  a  younger  son  of  the  intestate,  is  not 
obliged  to  collate  his  provinon  with  the 
executry  or  legitim,  and  may  wxthoot 
ooUation  take  the  shve  of  personal  snooos 
sion  to  which  his  dharacter  entitles  hin&  ; 
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comes  in  the  shape  of  a  settlement  to  a  parent  or  parents  in  liferent,  chaptib  vm. 

and  the  heir  of  the  marriage  in  fee,  it  is  necessary  to  consider  in 

whom  the  fee  is  vested  in  the  first  instance.    If  the  liferent  is 

merelj  nominal,  the  parent  being  truly  a  fiar,  then  the  person  snc- 

ceeding  under  the  destination  of  the  fee  would  not  be  bound  to 

collate  as  a  condition  of  claiming  a  share  of  the  personal  succession 

of  the  granter ;  but  he  would  be  bound  to  collate  if  he  claimed 

peiBonal  succession  of  the  nominal  liferenter  to  whom  he  succeeds 

as  heir  of  provision,  being  heir  aliaqui  successurus.    And  conversely, 

in  the  case  of  a  proper  settlement  in  liferent  and  fee,  the  heir 

aliogui  suceessurus  is  entitled  to  a  share  in  the  lif  erent^r^s  personal 

succession  without  collating  the  provision,  but  must  collate  as  a 

condition  of  sharing  in  the  personal  succession  of  the  granter.^ 

301.  An  heir  of  entail,  who  is  at  the  same  time  one  of  the  next  CoUationbyaa 
of  kin  and  the  heir  of  line  of  the  person  to  whom  he  serves  heir  of  ^  ^  - 
provision,  if  he  claims  a  share  of  the  moveable  succession,  must 
collate  the  entailed  estate.  It  appears,  from  the  opinions  of  the 
judges  in  the  leading  case  of  Little  OUvumr,^  that  an  heir  of  entail 
would  not  be  required  to  collate  the  value  of  the  entire  estate,  but 
only  the  rents  falling  to  himself  or  the  value  of  his  life  interest : ' 
and  this  view  is  in  accordance  with  the  principle  established  by  the 
later  case  of  Fisher^s  Trustees  v.  Fishery^  that  the  heir  is  only 
bound  to  communicate  the  value  of  the  interest  which  he  actually 
acquires  by  succession.  The  rule  that  entailed  estate  in  the  person 
of  an  heir  aiicqai  successurvs  is  subject  to  collation  was  confirmed 
by  the  House  of  Lords  in  the  case  of  AndrutJier  v.  AnstnUher ;  ^ 
but  the  question  as  to  the  mode  of  giving  efiect  to  it  was  not  raised, 
probably  because  it  was  not  for  the  advantage  of  the  heir  to  collate 
in  any  shape  or  way. 

D.  of  Bucdeugh  ▼.  B,  of  TSoeeddaU,  1677,  to  the  iMdnii,"  the  heir,  being  a  chUd  of 

IL  2869 ;  Bae  Ctuw/ord  v.  Stewart,  1794,  the  muriiige,  was  held  to  have  right  to  a 

M.  2384.     It  may  be  noticed  that  where  share  of  the  conquest  without  coUation  ; 

the  heir-at-law  of  one  person  succeeds  as  Brown  ▼.  Brown,  1680,  M.  2875. 
penona  dengruUa  under  the  settlement  '  OUmour  ▼.  Oilmour,  18  Dec.  1809, 

of  saother,  that  hair  takes  as  a  singular  F.G. 

sncoesBor ;  and  conversely,  if  the  heir-at-  '  See  p.  458-9  of  the  Faculty  Report, 

law  of  A,  who  is  also  one  of  his  next  of  ^  Fisher'a  Trt.  v.  Fuher,  5  Dec.  1850, 

kin,  takes  personal    succession    from   a  13  D.  245. 

■tnmger  under  a  destination  to  "heiis  '^  AnstnUher  v.    AnttnUher,  16  Aug. 

and  executors  of  A,'*  he  b  not  obliged  to  1836,  2  S.  &  M'L.  869,  reported  under 

collate  the  heritaf^e  derived  by  succession  previous  dates  in  12  Sh.  140, 1  S.  &  M*L. 

fTom  A.  463,  and  14  Sh.  272.     See  also  the  cases 

1  Fither  v.  Fitker,  19  Nov.  1844,  7  D.  of  Johnston  v.  Johnston,  28  June  1814, 

129.    It  need  acaroely  be  added  that  the  Hume,  290,  and  M.  of  Breadalbane  v.  M. 

heir  is  not  obliged  to  collate  where  he  ofCfhomdos,  16  Aug.  1836,  2  S.  &  M'L. 

obimB  peisonal  succession  under  a  wiU  or  377,  where  it  was  held  immaterial  (p.  898) 

deed.   Tlras^  where  lands  were  destined  to  that  the  heir  was  not  the  heir  of  line  of 

the  hob  of  a  marriage  *'  and  the  conquest  the  entailer. 
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302.  The  subject  of  collatioa  between  heiis-portioners  and  next 
of  kin  would  appear  not  to  have  been  fully  understood  by  our 
leading  writers.  Erskine  had  evidently  only  considered  the  case  of 
heirs  who  are  daughters  of  the  predecessor,  which  was  the  condition 
in  the  case  of  Rickart,  to  which  he  refers ;  ^  but  it  is  singular  that 
Bell,  writing  in  full  view  of  the  case  of  Balfov/r  v.  ScUt,  should  have 
failed  to  notice  the  distinction,  to  which  we  are  about  to  advert,^ 
depending  on  whether  the  heirs-portioners  are  or  are  not  the  sole 
next  of  kin. 

(1.)  Daughters  of  the  predecessor,  who  are  at  once  the  sole 
heirs-portioners  and  the  sole  next  of  kin,  are  entitled,  each  in  her 
proper  right,  to  an  equal  share  of  the  heritable  as  well  as  the  move- 
able succession ;  and  in  that  case  it  is  a  mere  truism  to  say  that 
collation  does  not  take  place.  Collation,  which  is  a  mode  of  main- 
taining equality  in  the  distribution  of  the  moveable  estate^  can  have 
no  place  where  the  whole  heritable  and  moveable  estates  are  already 
equally  divided  by  the  law  of  the  succession.*  So,  also,  where 
heirs-portioners,  although  not  daughtera  of  the  predecessor,  are  hiB 
sole  next  of  kin,  the  division  is  equal,  and  there  can  be  no  collation. 
Now,  if  in  such  a  case  the  predecessor  should  settle  his  whole  heri- 
table estate  upon  one  of  the  heire-portioners,  e.g,,  upon  the  son  of 
his  eldest  daughter,  to  the  exclusion  of  his  other  grandchildren,  no 
valid  reason  can  be  assigned  for  requiring  the  favoured  heir  to  col- 
late with  the  heirs-portioners  who  are  disinherited  As  regards  the 
portion  which  the  heir  takes  aiioqui  svLccesmrus,  in  virtue  of  the  law 
of  equal  distribution  in  the  female  line,  we  have  already  seen  thai 
collation  is  excluded  by  the  nature  of  the  succession.  As  regards 
the  portion  which  would  have  fallen  ex  lege  to  the  other  heirs-por- 
tioners, collation  is  equally  excluded,  because  the  property  ia 
acquired  by  singular  title  from  the  ancestor,  and  is  therefore  not 
a  proper  subject  of  collation.  This  is  the  point  which  was  decided 
in  the  case  of  Rickart*  and  although  the  authority  of  the  decision 
has  been  questioned,^  it  appears  to  be  unassailable  in  principle. 

303.  (2.)  In  the  case  of  Balfour  v.  Scott  ®  we  have  an  instance  of 
a  succession  devolving  to  heir-portioners  who  were  not  the  sole 
next  of  kin.  Mr.  Scott  of  Scotstarvet,  whose  succession  was  in 
question,  died  survived  by  two  nieces,  daughters  of  his  brother,  his 
heiresses-portioners,  and  by  children  of  his  sister,  who  succeeded 


^  Erak.  8,  9,  8. 

3  1  BeU,  Com.  7th  ed.  p.  99,  notes  4 
and  6. 

'  Enk.  ut  sv^pra  ;  Rickart  v.  Riekari, 
infra. 

«  Rickart  v.  RickaH,  1720,  M.  2S78. 

*  1  BeU,  Com.  7Ui  ed.  p.  98  ;   Oilmour 


V.  OHmowTt  18  Dec.  1809,  per  Ixnd 
Meadowbank,  p.  457  of  Eaoulty  Report. 
Bat  see  Lord  Gottenham's  observations, 
cited  M^ra. 

*  Baybur  v.  SooU  (Sootstorvet  Case), 
1787,  M.  2879. 
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to  his  personal  estate  in  oonjonction  with  their  cousins.  Under 
Mr.  Scott's  settlement  the  eldest  daughter  sacceeded  to  the  heri- 
table  estate  without  division.  In  the  argument  the  case  was  dis- 
tmgoished  from  that  of  Rickart  by  the  circumstance  that,  although 
all  Hie  heirs-portioners  were  next  of  kin,  some  of  the  next  of  kin 
were  not  heirs-portioners.  The  Court  found  that  the  defender, 
Miss  Scott,  was  not  entitled  to  claim  any  part  of  the  executry 
of  her  uncle  without  collating  his  heritable  estate,  to  which  she 
succeeded  as  heir.^  The  judgment  was  reversed  in  the  House 
of  Lords,  but  upon  a  ground  which  does  not  affect  the  principle  of 
the  decision  of  the  Court  of  Session ;  ^  and  the  distinction  there 
taken  between  heirs-portioners  who  aie  and  those  who  are  not  sole 
next  of  kin  was  approved  by  the  House  in  the  important  case  of 
Anstrutk&r  v.  ATistridher?  ^  In  the  case  of  Rickart^"  said  Lord  Anatnuker  ▼. 
Cottenham,  Ch.,  "  the  question  arose  between  two  sisters,  so  that,  as  '^*^"*'**»"* 
to  two-thirds,  the  eldest  sister  was  not  heir-at-law,  but  took  by 
special  destination.  But  in  the  Scotstarvet  case,  in  1787,  the  cir- 
cumstances were  the  same,  except  that  the  sisters  were  not  sole 
next  of  kin ;  and  there  it  was  held  by  the  Court  of  Session  that  the 
eldest  sister,  being  heir  of  entail,  must  collate  with  those  who  were 
next  of  kin,  but  not  heirs-portioners.  The  distinction  between  the 
two  cases  is  obvious ;  the  eldest  sister  was  not  in  competition  with 
heiis-portioners  only,  but  with  others,  next  of  kin,  who  were  not 
80.  This  judgment  was  reversed  in  this  House,  but  merely  upon 
the  ground  that^  the  domicile  having  been  in  England,  the  law  of 
Scotland  did  not  apply."  ^ 

301  Collation  only  arises  as  a  condition  of  the  right  to  claim  Heir  not  bound 
heritable  and  moveable  succession  of  the  same  ancestor.    Where,  wh^^e 
therefore,  moveable  succession  is  claimed  from  the  estate  of  a  per-  **«ffl®^  ^^ 
son  who  died  in  apparency,  the  heir  in  heritage  cannot  be  required  ancestor, 
to  collate  as  a  condition  of  taking  a  share  of  the  moveables,  because 
his  title  as  heir-at-law  is  made  up  by  service  to  a  remoter  ancestor, 
and  so  the  heritable  and  moveable  successions  are  derived  from 
different  sources.^    So  also,  where  an  apparent  heir  died  without 


^  H.  2883. 

'  BaVour  v.  ScoU,  1793,  3  Pat.  800. 
304.  A  portion  of  the  judgment  of  the 
Hooae  of  Lords  is  omitted  in  Morrison's 
Report,  lejiving  the  sense  inoomplete. 

'  AtutnUker  v.  Anstruther,  16  Ang. 
1836, 2  S.  &  M'L.  869. 

«  2  S.  &  M'L.  874.  The  Moveable 
Snooession  Act,  in  the  clause  giving  to 
hein  taking  by  repreeentation  the  right  to 
a  share  of  the  moveable  snocession  (§  2), 
extendi  that  right  to  heirs-portioners^  but 


only  on  condition  of  their  collating  vrith 
the  other  next  of  kin.  This  provision  is 
therefore  in  consonance  with  the  common 
law  as  explained  in  the  text. 

*  SpaJding  v.  Spalding^  1812,  Hume, 
119,  and  Jtustdl  v.  Riusdl,  7  June  1822, 
1  Sh.  N.E.  485,  note,  bothdted  in  1  Bell, 
Com.  7th  ed.  p.  97,  and  by  Lord  Cotten- 
ham in  Anttruther'a  case,  2  Sh.  &  M*L. 
378.  According  to  the  rubric  of  the  case 
of  Otaham  v.  Orahain,  81  May  1884,  12 
Sh.  664,  it  wnu!d  appear  that  the  son  of 
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OHAPTBB  vin.  exercising  his  right  of  collating  the  heritage,  and  the  heritage  was 
taken  up  by  his  son  as  in  hcereditate  jacente  (passing  over  the 
father),  it  was  held  that  the  testamentaiy  representatives  of  the 
apparent  heir  could  not  claim  a  share  of  the  moveables,  as  they 
were  not  in  a  position  to  offer  the  heritaga^  A  younger  brother 
serving  heir  to  his  father  in  consequence  of  his  elder  brother 
having  died  in  apparency,  will  be  bound  to  collate  if  he  takes  a 
share  of  his  father's  moveable  succession.^  It  may  be  proper  to 
notice,  in  conclusion,  the  case  of  collation  between  heirs  and  per- 
sonal representatives  taking  under  a  designative  bequest  to  the 
heirs  of  A.  Under  such  a  designation  of  heirs,  the  heritable  estate 
devolves  to  the  heir-at-law,  the  moveable  to  the  personal  repre- 
sentatives ;  and,  on  the  principles  that  the  succession  is  given  to 
them  as  if  it  was  intestate  succession  of  A,  it  was  determined  that 
the  heir  could  not  claim  a  share  of  the  moveable  succession  except 
on  condition  of  collating  the  heritage.'  According  to  Lord  Men- 
creiff's  opinion  in  the  case  of  Sinclair*  this  is  an  unwarranted 
extension  of  the  principle  of  collation  into  the  r^on  of  testate 
succession,  and  the  question  will  probably  be  reconsidered  on  its 
merits  should  it  again  be  brought  to  a  decision. 

Heipmay  306.   II.   MODK  OF  GIVING    EFFECT    TO    COLLATION. — It  is  nOW 

^rcommunt^'  Settled  that  the  heir  has  the  option  of  retaining  the  estate  and 
c*^  **»8^^®  paying  over  its  value  in  money  to  the  executors  as  part  of  the  fond 
for  division  amongst  all  the  personal  representatives.^  But  he  is 
not  bound  to  settle  on  the  footing  of  a  money  payment.  Collation 
is  described  by  the  institutional  writers  as  a  communication  of  the 
heritable  estate  itself  with  the  other  next  of  kin,  who,  in  their 
turn,  it  is  said,  must  collate  or  communicate  the  executry  with 
him.^  And  in  an  early  case  it  is  expressly  stated  that  "  the  Lords 
admitted  the  heir  to  a  share  with  the  other  bairns,  providing  that 
he  communicate  all  that  he  had  of  the  heritable  estate  by  disposi- 


an  heir-apparent  was  required  to  collate 
with  hifl  father's  executon  ;  but  this  find- 
ing only  occurs  in  an  interlocutor  of  the 
Lord  Ordinary,  which  was  recalled  by  the 
Court. 

^  Newbigging*8  Trs.  v.  Sted*8  2Vs.,  11 
M.  411.  **  The  right  of  an  heir,"  said 
Loid  Ardmillan,  '*  being  one  of  the  next 
of  kin,  is  not  that  of  a  person  primarily 
entitled  to  both  moveable  and  heritable 
estate,  but  it  is  a  primary  right  to  herit- 
age which  he  may  extend  by  collation  so 
as  to  obtain  a  share  of  the  moveables." 

3  Law  V.  Law,  1668,  M.  2366.  Am  to 
collation  between  heirs    and    executors 


taking  under  a  designative  bequest,  aee 
note  at  end  of  this  chapter, 
s  Blair  v.  Blair,  1849, 12  D.  97. 

*  Sindair'a  Trs.  v.  Sindoir,  8  R.  at  p. 
767.  The  point  decided  in  this  caae  was 
that  the  eldest  representative  of  an  heir 
of  entail,  to  whom  a  speoial  legacy  had 
been  left  by  his  father,  waa  not  bound  to 
collate  his  interest  in  the  entailed  estate 
as  a  condition  of  obtaining  a  shate  off  the 
legacy  ;  the  reason  being  that  ooDation 
does  not  arise  where  the  penonal  repire- 
sentatives  take  by  wilL 

"  jPW^s  Tra,  v.  FwAer,  6  Dec.  1850, 
18  D.  246. 

•  Ersk.  8,  9,  8  ;  BeU,  Pr.  §  1910. 
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tion  or  sncceesion,  bj  being  infeft,  and  disponing  to  the  children  oHArmnn. 
an  equal  share  with  himself  of  the  said  heritable  estate,  with  the 
btnden  of  an  eqnal  share  of  the  heritable  debt/'  ^  It  cannot  there- 
fore be  doubted  that  the  heir  sufficiently  discharges  his  obligation 
to  coDate  with  the  executors  by  making  up  a  title  to  the  heritable 
estate  which  he  acquired  from  lus  ancestor  either  as  heir-at-law  or 
by  disposition,  and  executing  a  conveyance  of  it  in  favour  of  him- 
self and  the  other  personal  representatives  pro  indiviso,  in  propor- 
tion to  the  values  of  their  respective  interests.  Where  the  estate 
is  heavily  burdened,  it  may  be  for  the  interest  of  the  heir  to 
convey  in  forma  specifica  rather  than  to  make  a  payment  as  for  an 
estimated  value  which  might  not  be  realised. 

306.  In  many  cases  the  heir  might  be  desirous  of  keeping  the  Ezecuton  an 
estate.  Collation  is  founded  on  equitable  considerations,  and  it^a^money^ 
would  be  against  equity  that  the  executors  should  have  the  power  compoiwatioii. 
of  demanding  a  specific  conveyance  merely  to  compel  the  heir  to 
bay  back  the  family  estate  at  an  exorbitant  price,  or  of  insisting  on 
sharing,  jmo  indiviso,  subjects  which  would  be  better  managed  by  a 
single  proprietor.  It  is  true  that  the  heir  as  a  pro  indiviso  pro- 
prietor would  be  entitled  at  common  law  to  insist  on  a  sale ;  and 
where  heritable  estate  is  actually  vested  pro  indiviso  in  a  plurality 
of  proprietors,  there  is  no  other  mode  of  effecting  a  separation  of 
interests,  because,  in  the  case  supposed,  the  rights  of  all  the  pro- 
prietors are  of  the  same  character.  But  the  object  of  collation  is 
to  throw  the  value  of  what  the  heir  receives  of  heritage  into  the 
shares  drawn  by  the  next  of  kin  of  the  executry,  and  no  injustice 
is  done  to  the  executors  by  obliging  them  to  receive  their  share  of 
the  tmioersitas  of  the  succession  in  money.  These  considerations, 
which  apply  with  peculiar  force  to  the  case  of  an  heir  of  entail 
collating  his  life  interest  in  the  entailed  estate,^  induced  the  Court 
in  the  case  of  Fisher's  Trustees  v.  Fisher  '  to  establish  the  rule  that 
an  heir-at-law  is  entitled  to  receive  his  share  of  the  personal  estate 
on  accounting  to  the  executors  for  the  value  of  his  interest  as  at 
the  date  of  the  opening  of  the  succession.  It  was  accordingly 
found  that  the  executors,  in  a  case  of  collation,  are  not  bound  to 
hold  the  heritable  property  as  pro  indiviso  proprietors,  nor  is  any 
one  of  them  entitled  to  require  that  the  property  shall  be  conveyed 
over  pro  indiviso  with  a  view  to  being  held  in  that  state  until  a 
period  arrived  when,  at  the  termination  of  a  liferent  lease,  its  value 
might  be  expected  to  increase.^    In  that  case  the  vetlue  of  the  heir's 

^  Murray  ▼.  Murray,  1678,  M.  2374.  '  FUher^a  Tra,  ▼.  Pisker,  6  Deo.  1860, 

'  See  Anttrtiiker  v.   AnUrutAer,   16  18  D.  246  ;  tee  268. 

Aug.  1886,  2  a.  ft  M*L.  869 ;  Breadal-  ^  See  the  terms  of  the  judgment,  13 

^OMia  Tra,  v.  MwrqvU  of  Cfhandoa,  2  8.  D.  261. 
ft  M*U  877. 
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oEArmniL  interest  was  left  to  be  ascertained  extrajudicially  in  accordance 
with  the  principles  settled  by  the  interlocutor  of  the  Court     If  the 
parties  should  be  unable  to  agree,  it  may  be  presumed  that  the 
Court  would  remit  to  a  valuator  appointed  by  themselves,  upon  whose 
report  they  would  ascertain  and  fix  the  amount  to  be  paid  to  the 
executors  as  compensation  for  the  value  of  the  heritable  succession. 
307.  In  the  distribution  of  collated  estate  the  mode  of  division 
Rnieofdistri-  will  be  as  foUows : — One*third  of  the  free  executry  estate  (debts 
ooiiatod  rac-^    and  obligatory  provisions  being  deducted),  or  one-half  of  that 
^'•■■**^-  estate,  as  the  case  may  be,  will  be  set  apart  for  payment  of  the  jus 

rdictm.  The  remainder  will  then  be  massed  with  the  free  heritable 
estate,  or  its  value.  Upon  this  common  fund  heritable  debts  will 
form  a  first  charge  if  they  have  not  been  already  allowed  for  in  the 
estimated  value  of  the  collated  heritage.  Legacies  will  rank  next 
in  order.  The  residue  constitutes  the .  divisible  fund,  which  will 
either  be  partly  heritable  and  partly  moveable,  or  wholly  moveable, 
according  as  the  collation  is  carried  out  by  a  conveyance  of  the 
heritage  pro  ivMviso,  or  by  means  of  a  money  payment  by  the  heir 
to  the  personal  representatives.  In  the  case  first  supposed,  the 
pro  indimso  collated  estate  retains  its  character  of  heritage  in  a 
question  as  to  the  succession  of  one  of  the  next  of  kin.  In  a  case 
of  a  succession  accruing  before  the  abolition  of  fees  of  conquest, 
the  succession  was  held  to  belong  to  the  heir  of  line,  but  it  is  not 
clear  from  the  decisions  whether  this  last  result  followed  from  the 
nature  of  the  succession  independently  of  the  nature  of  the  subject 
collated.^  Where  all  the  parties  are  in  the  relation  of  next  of  kin 
to  the  predecessor,  the  division  will  be  in  equal  shares,  whether  the 
succession  consist  of  executry  and  legitim  or  entirely  of  executry. 
Where  some  of  the  parties  take  by  representation,  it  is  necessary 
to  distinguish  between  these  two  cases. 
Ck>mpuuUoii,  308.  Firsty  Where  the  succession  consists  exclusively  of  exe- 
thepereraai**  cutry  J  if  the  heir  be  one  of  the  next  of  kin,  and  the  other  executors, 
are  witiUed  to*  or  any  of  them,  take  by  representation  under  the  Moveable  Succes- 
legitim.  sion  Act,  the  common  succession  is  divisible  per  stirpes.    Where 

the  heir  succeeds  by  representation,  the  division  is  also  per  stirpes, 
such  being  the  effect  of  the  provision  in  the  Moveable  Succession 
Act  under  which  the  heir  in  heritage  taking  by  representation  is 
entitled  to  collate,  to  the  effect  of  claiming  for  himself  alone,  or  in 
conjunction  with  the  other  issue  of  the  person  whom  he  represents, 
the  share  of  moveable  succession  which  might  have  been  claimed 
by  that  person  if  he  had  survived  the  intestate.^  Heirs-portioners 
succeeding  by  representation  take  among  them  the  share  of  the 

1  Napier  v.  Orr,  1868,  6  M.  264  (Whole  >  18  Viot ,  cap.  28,  %  2. 

Court). 
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cofmmon  fimd  wliioh  would  have  accrued  to  the  party  represented.^  cHAiTravin. 

SeeoTuUy,  Where  the  succession  consists  of  executry  and  legitun, 

and  the  heir  is  a  son  of  the  intestate,  one-half  of  the  succession  is 

execatrj,  and  is  divisible  according  to  the  rules  already  explained ; 

the  other  half  is  l^tim,  and  is  divisible  amongst  the  surviving 

chfldren  to  the  exclusion  of  the  issue  of  predeceasing  children.    In 

this  case  it  must  be  observed  that  legacies  are  chargeable  exclusively 

npoD  that  half  of  the  common  fund  which  constitutes  the  executry 

or  dead's  part.     Thirdly,  Where  the  succession  consists  of  executry 

and  l^tim,  and  the  heir  succeeds  by  representation :  in  this  case 

the  principle  of  division  is  entirely  dissimilar  to  that  which  has 

been  described    An  heir  succeeding  by  representation  has  no  right 

to  any  share  of  the  legitim  fund,  but  is  bound  to  collate  the  whole 

heritage  with  the  executry  or  dead's  part    The  l^tim  as  well  as 

the  jus  rdietcB,  if  any,  must  therefore  be  set  apart  out  of  the  free 

moveable  estate  before  the  heritable  estate  is  communicated.    The 

heritable  estate,  or  its  value,  will  then  be  massed  with  the  executry 

or  dead's  part,  and  the  value,  under  deduction  of  debts  and  legacies, 

will  be  shared  by  all  the  personal  representatives,  including  the 

heir,  seewndum  stirpes. 

309.  Where  collation  is  effected  by  communicating  the  value  of  How  the  value 
the  heritable  succession,  the  proper  course  will  be  to  allow  for  debts  estate  ia  to  be 
and  provisions  which  are  chargeable  in  the  first  instance  upon  the  *^™*t«^- 
heritable  estate.  In  the  case  of  Fisher,  already  cited,  it  was  found 
that  in  ascertaining  the  value  of  the  heir's  interest  the  burden  of 
a  liferent  lease  must  be  ascertained  and  deducted  as  a  liferent  held 
by  the  particular  individual  according  to  the  actual  value  of  his 
individual  life.  The  heir  was  also  found  entitled  to  a  deduction  for 
meliorations.  In  that  case  the  widow  of  the  predecessor  had  a  life- 
rent of  the  heritable  estate,  and  the  action  having  been  brought 
after  her  death,  it  was  held  that  the  value  of  the  subjects  must 
be  computed  as  at  the  period  of  her  death,  when  the  succession 
opened.^  Where  collation  takes  place  during  the  subsistence  of 
a  liferent  interest  in  the  heritable  estate,  the  heir  having  only  the 
reversion,  the  proper  mode  of  computation  would  be  to  value  the 
life  interest  as  at  the  death  of  the  predecessor,  to  deduct  its  value 
from  the  gross  value  of  the  estate  as  at  the  same  date ;  the  balance, 
with  interest  from  the  death  of  the  predecessor,  would  then  con- 
stitute the  collatable  fund.     Where  heritable  estate  is  conveyed  in 

^  $2.  Under  this  sectaon  the  brothers  and  moveable,  as  their  predeceaaing  parent, 

and  asters  of  an  heir  who  shaU  not  ool-  had  he  snrviyed  the  intestate,  would  have 

lata,  and  their  descendants  in  th^  place,  taken  on  collation."    This  provision  is 

"have  right  to  a  share  of  the  moveable  discussed  tupro,  Chapter  VI.,  Section  I. 

estate  oqnal  in  amount  to  the  excess  in  (Intestate  Succession  in  Moveables). 
vafaw  over  the  value  of  the  heritage  of  ^  FUher^t  Trs.  v.  Fisher,  18  D.  261. 

sodi  share  of  the  whole  estate,  heritable 
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oH^Fm  vm.  forma  specifiea,  the  debts  and  provisions  affecting  it  are  a  burden 
on  the  common  fund,  and  the  heir  will  be  a  creditor  of  the  pro 
indiviso  proprietors  for  any  debts  or  burdens  which  he  may  have 
discharged  before  the  execution  of  the  conveyance. 

Modiflcatioiu  310.    III.  HOW  AFFECTED  BY   TESTAMENTARY  PBOVISION,  CoN- 

ooiiation^^  TBACT,  OR  DISCHARGE. — The  right  of  collation  and  the  mode  of 
OT^oSiteact!*  distribution  of  the  collated  estate  are  liable  to  be  affected  by  those 
voluntary  arrangements  under  which  legitim  and,  to  a  certain 
extent,  executiy  may  be  satisfied  or  discharged.  It  is  proposed  to 
examine  the  conditions  imder  which  collation  may  be  modified  by 
contract  or  settlement,  and  to  indicate,  as  briefly  as  possible,  the 
special  modes  of  distribution  which  may  result  from  such 
arrangements. 
When  the  311.  (1.)  Where  the  personal  estate  consists  wholly  of  executry. 

oraBkts  S^t  — This  may  happen  either  where  the  personal  representatives  are 
entry  only.  ^ot  children  of  the  predecessor,  or  when,  being  children,  their  right 
to  legitim  is  barred  by  antenuptial  contract  or  discharged  in  the 
parent's  lifetime.^  Executry,  being  within  the  power  of  the  pre- 
decessor up  to  the  last  moment  of  life,  may  be  barred  at  any  time 
by  a  testamentary  instrument  disposing  of  the  estate  in  a  manner 
different  from  the  legal  order  of  succession ;  and  a  declaration  that 
a  l^acy  is  to  be  accepted  in  satisfaction  of  executry  is  equivalent 
to  a  bequest  of  the  legatee's  share  of  executry  to  the  other  personal 
representatives.^  Where  all  the  children  of  a  family  or  other 
personal  representatives  are  debarred  from  executry,  the  exclusion 
is  necessarily  ineffectual,  unless  the  succession  is  otherwise  dis- 
posed of.* 
Rules  appu-  312.  From  these  considerations,   the  following  results  with 

wWetothis  reference  to  collation  may  be  deduced:— 1.  If  l^tim  is  barred, 
the  heir  collates  the  heritage  with  the  executry.  2.  If  the  executry 
is  also  barred,  without  being  given  to  any  one,  the  exclusion  is 
ineffectual,  and  the  result  as  to  collation  is  the  same.  3.  If  some 
of  the  executors  only  are  excluded  from  participation  in  the 
succession,  the  value  of  their  shares  is  to  be  regarded  as  testate 
succession,  and  to  that  extent  the  heir  would  seem  to  be  entitled 
to  share  in  the  executry  without  collation.  4.  If  the  heir  is  ex- 
cluded from  participation,  the  executors  may  decline  to  collate 
with  him. 

^  See  Chapter  VII.  (EzduBioxi  of  Legal  not  take  as  personal  repreaentatiTee,  in 

Claims).  respeot  of  the  ezoluBion  of  the  children, 

3  Claris  V.  Bums,  27  Jan.  1886, 18  Sh.  beoanse  the  character  of  penonal  repre- 

326 ;  Johntton  v.  MtUer,  26  June  1847,  aentative  attachee  by  operation  of  ikw, 

9  D.  1 889.  and  cannot  be  affected  by  any  conyentioinal 

'  MaiUand  ▼.  MaiUand,  14  Dea  1848,  ezdusion  on  the  part  of  a  teetetor. 
6  D.  344.     The  collateral  relativee  could 


case. 
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313.  (2.)  Where  the  personal  estate  to  be  collated  consists  of  ohaftkb  vni. 
l^tim,  or  executry  and  legitim,  and  the  children  have  the  right  when  the 

of  electioa— This  may  happen  where  testamentary  or  postnuptial  ^^Sdea  i^^ 
provisions  are  settled  on  them  in  satisfaction  of  legitint  The  ^  subject  to 
renunciation  of  legitim,  consequent  on  the  acceptance  of  a  con- 
Yentional  provision  in  lieu  of  it,  enures  to  the  benefit  of  the  general 
snccession,^  and  the  right  of  requiring  the  heir  to  collate  the 
heritage  as  a  condition  of  sharing  the  legitim  passes  with  it' 
Where  legitim  is  claimed  by  the  heir-at-law,  the  trustees  or 
residuary  legatees  of  the  predecessor  will  then  be  entitled,  as 
assignees  of  the  legitim  renounced  by  younger  children,  to  require 
the  heir  to  collate,  and  to  take  benefit  by  his  collation.  It  would 
seem  that  an  exception  must  be  admitted  to  the  rule,  that  re- 
nunciation of  legal  provisions  enures  to  the  benefit  of  the  general 
estate,  in  the  case  where  the  party  electing  to  renounce  is  the  heir- 
at-law.  For  the  trustees  could  only  claim  the  legal  provision 
renounced  in  their  favour  on  condition  of  collating  the  heritage ; 
and  this,  in  the  case  supposed,  they  would  not  be  able  to  do. 

314.  This  exhausts  the  consideration  of  the  efPect  of  renuncia-  Effect  of  elec- 
tion where  the  fund  to  be  collated  consists  of  legitim  alone.    Where  c^a<L  ^  ^^^ 
it  embraces  both  legitim  and  executry,  and  one  or  more  of  the 

children  claim  legitim,  while  the  other  or  others  elect  to  take  their 
conventional  provisions  in  lieu  of  legitim,  the  aggregate  heritable  and 
moveable  succession  is  divided ;  one  moiety,  representing  legitim, 
will  be  dealt  with  in  conformity  with  the  preceding  suggestions ; 
the  other  will  be  divided  according  to  the  rules  laid  down  in  the 
first  subdivision  of  this  section.     (III.  1.) 

315.  (3.)  Where  the  fund  consists  of  legitim,  or  executry  and  where  legitim 
l^itim,  and  the  claimants  have  no  right  of  election. — This  happens  "luded  m  to 
where  the  right  to  legitim  subsists  as  to  some  of  the  children,  and  some  of  the 

is  barred  by  antenuptial  contract  or  discharge  inter  vivos  as  to  the 
others.  In  such  a  case  the  shares  of  the  children  whose  legitim  is 
barred  or  discharged  lapse  in  the  same  manner  as  by  death  ;  *  and 
the  benefit  of  the  discharge  enures  to  the  surviving  children  whose 
legitim  is  not  barred  or  discharged.  And  first,  if  all  the  younger 
children  have  discharged  their  right  to  legitim,  the  heir  takes  the 
entire  legitim  fund  without  collation ;  ^  but  if  he  should  also  claim 
executry,  he  would  be  obliged  to  collate  the  heritable  succession 
with  that  part  of  the  moveable  succession  which  falls  to  the  per- 

'  Fitker  v.  DiaBon,  6  April  1848,  2  Bell,  Dixon,  sod  reported  as  an  appendix  to 

®.    See  Chapter  VIL,  Section  I.  (Ez-  that  case,  2  BeU,  87. 

dooon  of  Legal  Claims).  >  Hog  v.  LashUy,  1792,  8  Pat.   247  ; 

*  Raibertmm  t.  M'Veafif  16  Jan.  1813,  Pannwre  v.  Orokat,  infra. 

eited  by  Lord  Cottenham  in  FUher  v.  ^  Panmure  v.   Crohat,  28  Feb.  1826, 

18  D.  708,  and  cases  there  referred  to. 

VOL.  L  L 


162 


OF  COLLATION, 


oBAFTEB  vin.  bodeI  representatives.  Next,  if  some  only  of  the  younger  children 
have  discharged  their  legitim,  the  heritage  will  fall  to  be  collated 
with  the  combined  legitim  and  executry  fund,  whereof  one-half 
will  be  divisible  amongst  the  children  (including  the  heir)  whose 
legitim  is  not  discharged  ;  and  the  other  half  among  the  personal 
representatives  of  the  predecessor,  including  the  heir.  Lastly,  if 
the  heir  have  discharged  his  legitim,  there  is  then  no  place  for  col- 
lation of  legitim ;  but  if  the  heir  wishes  to  share  in  the  distribution 
of  the  executry,  he  must  collate  the  heritage  with  that  part  of  the 
moveable  succession. 

SECTION  II. 

COLLATIO  BONORUM  INTER  LiBKROS. 


Principle  of 
eolUUiobono- 
rum,  or  col- 
lation of 
adyances. 


Doctrine  of  the 
Civil  Law  in 
relation  to  the 
emancipation 
of  chilaren. 


316.  In  the  preceding  chapter  it  was  shown  that  a  discharge  of 
legitim  in  the  father's  lifetime,  in  consideration  of  provisions  settled 
on  the  child  or  advances  made  for  his  behoof,  enures  to  the  benefit 
of  the  other  children  who  have  not  discharged  their  legitim.  The 
application  of  this  principle  to  the  case  of  advances  or  partial 
provisions,  not  given  as  a  full  equivalent  for  the  share  of  legitim 
falling  to  the  donee,  constitutes  the  doctrine  of  collatio  honorum 
inter  liberos.  The  principle  is,  that  the  value  of  such  advances  or 
provisions  is  to  be  added  to  the  legitim  fund,  out  of  which  the 
donee  is  then  to  receive  such  a  sum  as,  when  added  to  the  advances 
already  received,  will  place  him  on  a  footing  of  equality  with  the 
other  children.  The  fund  available  for  division  among  the  children 
entitled  to  legitim  remains  the  same,  whether  the  rights  of  those 
children  who  have  received  provisions  in  anticipation  be  wholly 
extinguished,  as  in  the  cases  of  exclusion  by  antenuptial  contract 
and  express  discharge  inter  vivos,  or  be  only  partially  compensated, 
as  in  the  case  of  advances  which  are  not  expressly  given  in  con- 
sideration of  legitim.  In  the  former  case  the  child  is  held  to  have 
received  a  full  equivalent  for  the  legitim  due  to  him.  In  the  latter 
the  Court  take  cognisance  of  the  value  of  what  has  been  actually 
received,  treating  it  as  a  partial  payment  to  account  of  legitim,  the 
object  being,  as  stated  by  the  institutional  writers,  to  preserve  a 
fair  proportion  between  the  shares  obtained  by  the  children  out  of 
the  moveable  estate  of  their  father,  in  accordance  with  his  pre- 
sumed intention.^ 

317.  The  doctrine  of  collation  amongst  children  claiming  legitim 
appears  to  have  been  borrowed  from  the  provisions  of  the  prsBtorian 
edict,'  which  in  their  origin  were  intended  to  secure  an  equitable 

>  Stair,  3,  8,  46  ;  Ersk.  3,  9,  24  ;  Bell,  >  Authoritiee  cited  in  preceding  note. 
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partition  of  the  succession  between  emancipated  children  and  chapter  vm. 
those  who  had  continued  subject  to  their  father's  patria  potesttu,  but 
were  extended  to  marriage  portions  and  donatianes  propter  nuptias. 
Children  not  emancipated  were  incapacitated  from  acquiring  pro- 
perty of  their  own,  and,  as  their  earnings  during  the  father's  life- 
time tended  to  augment  the  value  of  his  succession,  it  was  provided 
by  the  edict  that  the  emancipated  children  should  collate  their 
private  property  as  a  condition  of  sharing  the  patrimonial  inheri- 
tauca  The  following  summary,  which  is  transcribed  from  Mac- 
keldey's  Manual,^  embraces  all  that  is  necessary  to  be  observed  for 
the  purposes  of  this  treatise  respecting  the  provisions  of  the  later 
Civil  Law  de  collatiane  bonorum. 

318.  Where  descendants  were  called  to  the  succession  of  their  Whsi  saijeeti 
ancestor  they  were  bound  to  collate  ^  or  to  communicate  to  the  mvnicated 
conunon  succession  everything  which  they  had  respectively  acquired  ^^^'^^  ^^*^ 
from  the  ancestor  during  his  life  to  the  extent  to  which  they  had 

been  benefited.^  This  was  done  either  by  direct  conveyance  or  by 
imputing  the  value  of  the  gift.  According  to  the  later  law,  no 
distinction  was  made  between  sui  hceredes  and  emancipated  children, 
nor  between  heirs  testamentary  and  db  intestato.  Among  the 
number  of  things  which  were  subjected  to  collation  the.  more 
important  were  the  dos  and  donatianes  propter  nuptias.^ 

319.  Among  the  things  excepted  from  collation  were — (1)  by  EzceptioiiB 
operation  of  law,  aliment   and   the  expenses  of  education,  the  j^^    *    ^ 
pecuUum  castrense  or  quasi-castrense  which  the  son  received  from 

his  parents;*  also  everything  which  the  descendant  acquired 
upon  the  death  of  the  ancestor  by  legacy,  trust,  or  donatio  mortis 
cawsa ;  ^  the  fruits  and  interest  of  things  subjected  to  collation ;  ^ 


^  Mackeldej,  Manuel  de  Droit  Ronudn, 
ed.  Beving,  Bruxelles,  1846,  p.  836. 

s  UlpUn,  28,  4  (GneiaVs  Syntagma, 
p.  324) ;  Dig.  37.  ^-%  ;  Cod.  6,  20  ;  Nov. 
18,  c  6  ;  Nov.  97,  c  6.  For  the  biblio- 
graphy of  the  subject  see  Mackeldey 
inloe,  eiL 

'  One  who  it  not  the  heir-at-law  is  not 
boimdtooo]]ate,Dig.  37,  7Jr.9.  Gxand- 
children  inheriting  from  a  grandfather 
lie  bound  to  collate  not  only  what  they 
themnlveB  received,  bot  also  that  which 
thfeir  ptedeoeaaing  father  or  mother  ought 
to  have  collated,  even  when  they  are  not 
heus  of  the  latter.  This  results  from 
the  terms  of  the  118th  Novel,  c.  1, 
"Tantam  de  hereditate  morientis  aodpiimt 
partem,  quantam  eorum  parens,  si  viveret, 
habiOBset.''  But  this  rule  suffers  excep- 
tion where  the  grandchild  has  only  been 


instituted  by  the  grandfather  for  his 
legitim ;  Cod.  6,  20,  const.  20.  Ascen- 
dants and  collaterals  of  the  defunct  were 
never  subjected  to  the  law  of  collation. 

*  God,  6,  20,  const.  12,  16,  17,  19,  20, 
pr.  If  the  thing  subjected  to  collation 
has  perished  without  the  fault  of  the  heir, 
he  is  not  bound  to  collate  its  value ;  Dig. 
87,  6,  fr.  2,  §  2  ;  Nov.  97,  o.  6. 

»  Dig.  37,  6,  fr.  1,  §  15 ;  Cod.  6,  20, 
const.  12,  20,  pr.  The  peculium  which 
the  children  acquired,  under  the  ancient 
law  for  the  father,  in  the  later  law  for 
themselves,  was  not  required  to  be 
collated. 

•  Dig.  ibid,,  fr.  1,  §  19 ;  Cod.  ibid,, 
couBt  10,  18,  15. 

^  Provided  that  the  party  liable  in  col- 
lation is  not  in  mora;  Dig.  37,  7,  fr.  5,  §  1. 
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Ezemption 
from  lUbility 
to  collate. 


cording  to 
modem  jnris- 
pradence  of 
Scotland. 


CoUaHohotuh 
rum  in  Scot* 
land  applies 
onl^  to  the 
division  of 
legitim. 


finally,  dAmatwuus  inter  vivos  simplices  (vel  mortis  causa)  which  a 
child  received  from  his  parents,  provided  that  another  child  had 
not  received  a  donation  9uh  causa  {e.g.,  dos  vd  donatio  propter 
nuptias;  for,  in  this  case,  the  simple  donation  must  also  have 
been  collated.^ 

320.  (2.)  Besides,  the  testator  had  the  right  of  exempting  one 
or  more  of  his  descendants  from  the  collation,  provided  that  in  so 
doing  he  did  not  encroach  upon  the  legitim  of  the  others ; '  and, 
conversely,  he  could  order  the  collation  of  provisions  which  were 
not  properly  subject  to  it,  provided  that  he  had  given  them  with- 
out being  bound  to  it  by  the  law,  and  that  the  obligation  to  collate 
had  been  imposed  at  the  time  when  the  donation  was  made.' 

321.  Bules  of  equity  more  or  less  analogous  to  the  doctrine  of 
collation  in  Scotland  have  obtained  a  place  in  the  jurisprudence 
of  other  countries.  According  to  the  law  of  England,  children 
claiming  shares  of  personal  succession  from  their  faUier's  executors 
are  bound  to  communicate  provisions  received  by  way  of  advance- 
ment in  his  lifetime,^  and  an  equitable  rule  of  the  same  nature 
existed  under  the  common  law  of  France.^  It  does  not  appear 
that  in  the  application  of  the  principle  of  collation  to  the  special 
questions  which  arise  under  the  Scottish  law  of  succession  much 
assistance  has  been  derived  from  the  Civil  Law  or  from  foreign 
systems  of  jurisprudence ;  and  indeed,  on  the  last  occasion  when  the 
subject  came  under  the  consideration  of  the  Court  of  Session,  those 
sources  of  authority  were  distinctly  repudiated.  The  reader  is 
referred  to  Lord  Eraser's  treatise  for  an  exposition  of  matters 
deducible  from  the  Civil  and  French  Law  of  collation.* 

322.  The  sole  object  of  collatio  in  the  law  of  Scotland  is  to 
secure  an  equitable  division  of  the  legitim  fund,  irrespective  of  the 
claims  of  other  parties  interested  in  the  distribution  of  the  father's 
estate.  The  right  to  call  for  the  collation  of  advances  pertains, 
therefore,  solely  to  the  claimants  of  legitim,  who  alone  take  benefit 
by  the  collation  of  such  advances.  Accordingly,  children  claiming 
legitim  are  not  bound  to  collate  with  the  father's  residuary  l^atees 
or  trustees ;  ^  and  where  one  of  the  children  of  the  family  becomes 
entitled  to  the  entire  legitim  fund  in  consequence  of  the  rights  of 
the  other  children  having    been    excluded    or    discharged,  the 

^  Cod.  6,  26,  const  20,  §  1.  "  Pothier,  Trait^des  Sncceaaions, chap. 

>  Nov.  18,  c  6.  4,  art  2  (ed.  Dapin,  torn.  7,  p.  192). 

'  God.  6,  20,  const  20,  §  1,  in  fine;      Merlin,  Repertoire,  Art  " Bapport  <  Sue- 


Dig.  6,  2,  Pr.   et  £r.  25 ;  Cod.  8,  28, 
const  35,  §  2. 

«  V^ilUamB*  Exib.  8th  ed.  1507 ;  2 
Peere  Williams,  489,  440;  OUbeH  v. 
Wdkerdl,  2  Sim.  &  St  254  ;  Berry  v. 
MoTM,  1  CI.  H.L.  Ca.  71. 


cession  "  (torn.  z.  p.  247,  §§  15,  16). 

<  2  Fraser,  2d  ed.  p.  1083  et  seq.  ;  and 
see  Surge's  Com.  voL  iv.  pp.  671-712. 

7  KeUh:^  Tr».  v.  KeUk,  17  J'nly  1857, 
19  D.  1040.  See  pp.  1051-1057  ;  Trt- 
velyan  v..  Trevelyan,  1878,  11  M.  516. 
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claimant  cannot  be  required  to  impnte  a  provision  received  in  the  cHAPTKBvm. 

father's  lifetime  to  account  of  the  l^tim.^    So  also,  in  a  question 

with  the  widow,  children  claiming  legitim  are  not  bound  to  collate 

so  as  to  increase  her  share;*  and  similarly,  where  a  widow  is 

entitled  to  provisions  from  her  husband,  by  contract  or  deed,  which 

are  not  declared  to  be  in  satisfaction  of  j%is  relidcg,  these  are  not  to 

be  deducted  from  her  share  of  the  moveable  succession,  but,  in  so 

far  as  unpaid,  they  form  a  charge  upon  the  entire  succession.' 

323.  Since  the  publication  of  the  last  edition,  the  subject  of  Whether 
coBatio  irUer  Uberos  has  come  before  the  Court  in  more  than  one  j^iit  personal 
important  case  on  the  point  whether  the  obligation  to  collate  *® '^^  ^**'^^* 
advances,  and  the  relative  right  to  call  for  its  fulfilment,  are  rela- 
tions of  law  purely  personal  to  the  children  of  the  deceased.   There 
are  at  least  two  forms  of  the  question :  (1)  Where  a  son  or  daughter 
has  received  advances  from  his  father,  and  claims  his  share  of 
legitim,  while  the  other  children  are  content  to  take  the  provisions 
given  to  them  by  the  father's  will,  thus  discharging  their  shares  of 
legitim,  do  the  children,  who  in  the  case  supposed  have  surrendered 
their  legitim  to  the  uses  of  the  will,  retain  the  active  title  or  right 
of  Galling  on  the  dissentient  child  to  collate  the  sums  advanced  by 
his  father,  t.e.,  to  bring  them  into  the  legitim  fund  ?    (2)  Supposing 
the  conditions  so  far  changed  that  the  children  who  have  received 
advances  from  the  father  elect  to  abide   by  his   will,  has  the 
child  who  has  received  no  advance  from  his  father,  and  who  is 
claiming  his  share  of  legitim,  the  right  of  calling  on  his  brothers 
and  sisters  to  collate  their  advances,  or  has  he  this  right  against 
the  father's  executors  or  trustees,  as  the  administrators  of  the  un- 
claimed part  of  the  legitim  fund  ?  *    The  first  of  these  questions 
was  considered  in  Nisbet's  Ti^ustees  v.  Nishet ;  ^  the  second  was  the 
question  in  the  much  debated  case  of  Monteith, 

324.  In  Nisbefs  case,  where  the  subject  in  controversy  was  a 


^  Clark  V.  Bumg,  27  Jan.  1835, 13  Sh. 
S26 ;  M.  of  Breadalhane  v.  M,  ofChandos, 
16  Aug.  1836,  2  S.  &  M*L.  377.  In  this 
esse  one  of  the  family  (a  daughter)  had 
Roeived  the  sam  of  £30,000  on  her  mar- 
riage as  her  **  portion  or  fortune. "  These 
words  were  held  not  to  apply  to  legitim, 
Md  the  legitim  of  the  other  children  of 
tile  family  having  been  discharged,  the 
claimant  tras  held  to  be  entitled  to  the 
entire  l^tim  fmid,  in  addition  to  the 
q)ecial  provision. 

>  Bm  V.  Kdlit,  1627,  M.  2366  ;  B<d- 
mam  v.  GUnfdrquhar,  1719,  M.  2378. 

»  KaJtlC9  Tn.  v.  Keith,  lupra, 

*  In  the  last  edition  this  opinion  was 


hazarded  :  ''Where  the  right  to  a  claim 
of  legitim  devolves  to  the  residuary  legatee 
in  consequence  of  the  claimant  having 
elected  to  take  a  testamentary  provision 
in  lieu  of  it  {Pither  v.  Dixon,  6th  April 
1843,  2  BeU,  63),  it  would  seem  that  the 
legatee,  who  as  assignee  of  a  share  of 
legitim  has  the  right  of  requiring  the 
heir  in  heritage  to  collate  {Itobertson  v. 
M'Vean,  2  Bell's  Appeals,  p.  87),  would 
also  have  the  right  to  compel  collation  of 
advances,  and  woidd  himself  be  liable  to 
collate  advances  received  by  his  cedent." 
«  Nisbet's  Trs.  v.  Nishet,  1868,  6  M. 
667. 
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cgAPTKRvm.  Qxim  of  about  £6000  advanced  to  the  son  for  the  purchase  of  his 
commission  in  the  army  and  steps  of  promotion,  it  does  not  seem 
to  have  been  suggested  that  the  right  to  require  collation  was  in- 
transmissible. Lord  Cowan,  who  delivered  the  leading  opinion, 
considers  very  fully  the  argument  maintained  for  the  son  by  his 
curator  bonis,  and  rejects  it.  After  quoting  from  the  judgment  of 
the  House  of  Lords  in  Fisher  v.  Dixon  the  declaration  that  the  ac- 
ceptance of  a  provision  declared  to  be  in  satisfaction  of  l^tim 
"  operated  in  favour  of  the  general  disponee,"  the  principle  of  which, 
he  says,  is  clear  and  cannot  be  impugned,  he  continues — "  The  child 
who  has  not  lost  right  to  legitim  cannot  be  injured  by  anything 
done  by  the  other  children  in  the  way  of  accepting  the  conventional 
provisions  in  satisfaction  of  legitim  after  the  father's  death ;  but  as 

little  can  he  be  benefited The  general  disponee  in  any 

question  with  respect  to  the  amount  of  it  takes  the  child's  place. 
The  respective  interests  of  the  child  entitled  to  legitim,  and  of  the 
children  whose  claims  have  been  satisfied,  necessarily  fall  to  be 
ascertained  on  the  same  footing  as  if  all  the  children  had,  upon  the 
father's  death,  got  their  respective  interests  fixed  on  principles  of 
proper  accounting."     Lord   Benholme   said,  "The  only  question 
here  is,  whether  the  right  of  the  residuary  legatee  in  the  latter 
case  "  (i.e.,  the  election  to  take  under  the  will)  "  extends  only  to  the 
legitim  itself,  or  embraces  also  the  share  of  the  collated  fund.    In 
principle,  I  think  there  is  no  difference  between  these  two."    The 
opinion  of  Lord  Neaves  is  to  the  same  effect.    The  Lord  Justice- 
Clerk  Patton  was  absent.     The  judgment  expressly  finds  that  the 
advances  must  be  collated  as  a  condition  of  the  claim  of  legitim ; 
and  it  appears  to  the  writer  that  the  ground  of  judgment  to  be 
collected  from  the  opinions  is  that  of  a  transfer  hy  operation  of  law 
of  their  shares  of  legitim  from  the  children  who  elect  to  abide  by 
the  will  to  the  executors  or  residuary  legatees  of  the  will,  carrying 
with  it  the  attendant  right  to  have  the  legitim  fund  enlarged  by 
the  contributions  of  the  child  or  children  to  whom  advances  were 
made  by  the  father. 

325.  Now,  this  principle,  if  consistently  carried  out,  would,  in 
the  second  case  supposed,  enable  the  child  who  claimed  legitim, 
but  had  not  received  advances,  to  call  upon  the  executors  or 
residuary  legatees  to  bring  into  the  legitim  fund  the  advances  to 
the  other  children,  which  ex  hypothesi  are  payments  to  account  of 
legitim,  and  ought  to  pass  by  operation  of  law  as  legitim  to  the 
testamentary  representatives  of  the  father.  But  this  cannot  in  the 
meantime  be  affirmed  to  be  law,  because  on  this  second  question 
the  same  Court,  differently  constituted,  threw  over  the  doctrine  of 
legal  transfer  or  assignation,  and  determined  that  the  daughters 


Case  of  advan 
ces  to  a  child 
who  accepts 
testamentary 
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who  had  elected  to  abide  by  the  will  could  not  be  required  to  chaftbb  vm. 

collate  their  marriage  provisions  either  directly  or  by  putting  the 

obligation  upon  the  trustees  of  the  will,  to  whom  the  benefit  of  the 

unclaimed  shares  of  legitim  resulted.     The  opinion  of  Lord  Mon- 

creiff^  is  very  important  and  instructive,  and   his   criticism   on 

fuHuT  V.  Dixon,  and  Lord  Cottenham's  judgment — which,  he  says, 

trenched  somewhat  on  the  impressions  of  our  older  lawyers  as  to 

the  absolute  integrity  and  segregation  of  what  is  called  the  legitim 

fund— lead,  by  very  cogent  reasoning,  to  the  result  that  the  sphere 

of  collation  is  confined  to  the  adjustment  of  accounts  between  those 

children  who  are  claiming  adversely  to  the  vrilL     The  point  is  also 

concisely  put  by  Lord  Eutherfurd  Clark  at  the  end  of  his  opinion : 

"  When  a  child  accepts  conventional  provisions,  he  discharges  his 

claim  to  legitim.    He  does  not  assign  it.     He  merely  withdraws 

the  restraint  which  as  a  child  he  possessed  over  the  testamentary 

power  of  his  father." 

326.  The  cases  of  Nisbet  and  Monteith  do  not  stand  very  well 
together;  to  say  the  least,  they  leave  the  law  in  a  position  of 
unstable  equilibrium,  in  which  the  disinherited  son  of  the  future 
will  have  need  of  the  best  legal  advice  to  assure  himself  as  to  his 
rights  in  relation  to  l^tim. 

327.  Other  questions  which  have  arisen  in  the  application  of  What  dcBcrip- 
the  law  of  collation  have  relation  to  the  description  of  advances  v^/pi!ovi- 
and  provisions  which  fall  within  its  scope.     The  general  rule  is,  ^^^'ted^^h* 
that  all  sums  actually  advanced  by  the  father  to  the  child,  or  on  the  other  chU- 
his  behalf,  must  be  collated,  though  no  written  acknowledgment 

had  been  taken.^  The  nature  and  amount  of  the  advances  may  be 
the  subject  of  proof  by  such  evidence  as  is  usually  admitted  in 
actions  of  accounting  ;*  or,  in  default  of  other  evidence,  payment 
may  be  proved  by  the  oath  of  the  party.*  "  Advances,"  says  Pro- 
fessor Bell,  "  will  be  imputed  to  the  legitim  in  the  following  cir- 
cumstances,— if  made  for  the  purpose  of  setting  the  child  up  in 
trade,  or  for  a  settlement  in  the  world,  or  for  a  marriage  portion."  ® 
In  conformity  with  this  principle,  it  was  held  in  Johnston  v. 
Cochran^  that  a  daughter,  who  had  received  £500  as  a  marriage 
portion  from  her  father,  and  in  Kay  v.  Kay  ^  that  a  son  to  whom 

^  MonteUh'i  Tn.  v.  Monteith,  1882,  9  Rusaell  v.  Brawn,  1687,  M.  8177 ;  Man- 

B.  982,  at  p.  990.  teitJCs  Tn.,  supra. 

*  Enk.  8,  9,  24.  '  Kay  v.  Kay,  12  July  1844,  16  Jur. 
'  See  Lord  IyoT7*B  opinion  in  Webster  550.     See  also  Campbdl  v.  AnstnUher, 

▼.  SeUie,  4  June  1859,  21  D.  915-24.  16  June  1837,  F.O.  ;  D.  ofBucdeugh  v. 

^  Etsk.  ut  supra,  E,  of  Tweeddale,  1677,  M.  2369  ;  Douglas 

'  Bdl'i  Pir.  §  1588.  v.  Douglas,  1876,   4  R.   105  ;    Nisbet's 

*  Johnsttm  y.  XJochran,  13  Jan.  1829,  case,   supra ;    Wdsk  v.    Wdsh,   1878,  5 
7  Sh.  226 ;  and  lee  Nicdstm's  Tr,   v.  R.  542. 

MacdiMer,  2  Mardi  1841,  3  D.   675 ; 
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cHAPTBBvnL  advancBS  had  been  made  to  establish  him  in  business,  were  bound 
to  impute  these  provisions,  with  interest^  in  satisfaction  of  legitim. 
Money  advanced  to  a  son  to  assist  him  in  circumstances  of 
pecuniary  embarrassment  was  held  to  be  an  advancement,  and  to 
be  subject  to  collation ;  but  it  was  thought  doubtful  whether  an 
annuity  of  £15  a  year,  settled  upon  the  son's  wife,  fell  within  the 
same  category.^    Provisions  to  children  by  bond  or  deed  are  clearly 
of  the  same  nature  as  marriage  portions,  and  must  be  collated.^ 
iVovisioiis  by         328.  With  regard  to  unpaid  provisions  constituted  by  ante- 
Sntroct^      nuptial  contract,  and  not  declared  to  be  in  satisfaction  of  legitim, 
it  is  not  possible  to  state  with  confidence  the  actual  result  of  the 
authorities.     Two  principles,  apparently  inconsistent,  but  capable 
of  being  reconciled,  are  deducible  from  the  decisions  ;^rs^,  marriage- 
contract  provisions  are  debts,  though   postponed  to  the  debts  of 
onerous  creditors,  and,  if  not  paid  in  the  lifetime  of  the  father, 
form  a  charge  against  the  whole  succession ; '  secondly,  such  pro- 
visions, if  paid  in  the  father's  lifetime  (the  time  of  payment  being 
immaterial  to  the  question,  whether  paid  in  his  lifetime  or  after 
his  death),  are  advances  which  the  grantee  may  be  required  to 
collate.*     In  a  question,  therefore,  with  the  father's  trustees  or 
executors,  provisions  not  declared  to  be  in  satisfaction  of  legitim 
are  payable  out  of  the  first  of  the  estate,  and  the  claim  to  legitim 
remains  entire ;  but  in  a  question  with  the  other  children  claiming 
legitim  they  must   be  collated.     The   result  is,  if  we  correctly 
estimate  the  bearing  of  the  authorities,  that  provisions  inter  vivos, 
not  declared  to  be  in  satisfaction  of  legitim,  go  to  increase  the 
legitim  fund,  and  are  divisible  amongst  all  the  children  who  have 
claims  upon  that  fund. 

329.  Collation  does  not  extend  to  testamentary  or  deathbed^ 

^  Skinner  v.  Skinnery  1775,  M.  8172.  that  her  claim  extends  over   one-third 

'  Stair,  3,  8,  45  ;  Bankton,  vol.  2,  p.  part  of  the  free  moveable  estate  of  her 

881  ;    Ersk.    3,   9,   24.     Interlocator  in  said  father,  and  that  it  is  not  to  be  re- 

Henderson  v.  Hendenon^  cited  by  Lord  duced   in  amount  by  imputing  thereto 

Gorehouse,    14    Sh.    596.     The  case    is  any  part  of  the  sums  provided  to  her  by 

reported  of  date  1782,  M.  8191.  her  said  father  in   her  contract  of  mar- 

'  Stair,  1,  5,  6  ;  Ersk.  8,  9,  22  ;  Mur-  riage,  and  which  swna,  in  to  far  at  not  yet 

ray  v.  Murray,  1678,  M.  2372  ;  Prater  talUfied,  mutt  form  a  deduction  from  the 

V.  Bithop,    1638,   M.    3941  :  M'JCay  v.  trutt-fundt  in  medio,"— 2  S.  &  M*L.  385. 

Fender,   1744,   M.    3948.     And    this    is  ^  Nitbet  v.  Nitbet,  1726 ;  Kobertson, 

understood  to  be  the  import  of  the  final  594-600,  which,  so  far  as  it  afl&rms  this 

decision  in  the  case  of  the  M.  of  Breadal-  proposition,  is  not  affected  by  the  Lcrd 

lane  v.  M.  of  Chandot,  16  Aug.  1836,  2  President's  observation's  in  Keith* t  case ; 

S.  &  M'L.  377.    The  interlocutor  of  the  cases  already  cited  upon  bonds  of  provi- 

Oourt,  which  was  affirmed  on  appeal,  bears  sion  and  marriage  portions.     The  point 

that,  "in  respect  the  said  Marchioness  appears  to  have  been  assumed  inKeitk't 

of  GhandoB  is  the  only  younger  child  of  Trt.  v.  Keith,  19  D.  1040,  1051,  1057, 

the  late  Marquis  of  Breadalbane  who  has  and  in  Monteith*t  case,  9  R.  982. 

not  renounced  the  right  of  legitim,  find  ^  A  father  cannot  relieve    his    child 
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provisions,  for  these  are  chargeable  against  the  execntiy  or  dead's  cbaftemtul 
part,  and  do  not  tend  to  diminish  the  legitim  fund ;  nor  to  funds  ^  g^oeni, 
given  by  the  father  in  his  lifetime  as  a  donation  in  addition  to  in  lou,  or 
l^tim,^  or  with  the  equivalent  explanation  that  the  grantee  is  not  SJjJj^^  JJJJ 
to  collate,*  or  that  he  should  have  an  equal  proportion  of  his  goods  "^^^^J^  ** 
at  his  death,'  or  should  be  considered  a  bairn  in  the  housa^    Some 
other  exceptions  have  been  recognised  by  the  decisions,  which  may 
be  reduced  to  the  following  heads: — (1)  advances  intended  as  a 
recompense  for  services  rendered  ;^  (2)  advances  for  maintenance 
and  education  in  minority  or  prior  to  emancipation,  and  which  are 
due  exdebUo  naturali;^  and  (3)  advances  made  in  loan,  and  for 
which  the  grantee  was  liable  in  repayment  to  the  father  and  his 
executors.^    In  short,  collation  applies  to  provisions  as  distinguished 
from  payments  under  obediential  obligations,  or  which  are  made 
on  the  footing  of  contract. 


from  tlie  obligati(m  to  coUate  by  a  deed 
ezeeated  on  deathbed, — CfrarU  v.  dhmn's 
Tn.,  28  Feb.  1833,  11  Sh.  484.  Death- 
M  conveyances  f aU  within  the  deeorip- 
tion  of  deeds  which  may  be  reduced  in  so 
&r  as  prejudicial  to  legitim,  as  to  which 
Bee  Hog  y.  LaMey,  7  May  1792,  3  Pat 
247,  and  other  cases  cited  tuprti,  §  254. 

'  Advances  charged  upon  the  father's 
heritable  property,  or  provided  out  of  its 
revennet,  do  not  tend  to  diminish  the 
legitim  fnnd,  and  accordingly  do  not  fall 
to  be  collated,— Ersk.  3,  9.  25  ;  D.  of 
Butdeugh  v.  E.  of  Tweeddale,  1677,  M. 
2369;  McarthaU  v.  MarskalTs  Tn.,  21 
Nov.  1829,  8  SL  110. 

*  Per  curiam  in  Grant  v.  Qvmn^»  TrB.^ 
flipro. 

'  Corwn  V.  Carttm,  1631,  M.  2367. 

♦  Begw,Lapraik,  1737,  M.  2379,  Elch. 
toee  ^  Foriifamiliation,"  No.  1,  and  notes ; 
Sptmet  V.  Steventony  1766,  M.  8178. 
*'Bnt,"  observes  Erskine,  '<the  father's 
dedaration  in  the  bond  of  provision,  that 
the  child  is  to  continue  in  his  family,  and 
consequently  to  be  entitled  to  a  share  of 
the  legitim,  seems  to  be  bnt  a  slight  evi- 
denoe  of  his  purpose  that  the  child  is  not 


to  collate,  for  collation  is  admitted  only 
among  those  who  are  entitled  to  legitim," 
—8,  9,  26. 

"  Minio  V.  KirkptOrieh,  23  May  1838, 
11  Sh.  632,  where  it  was  held  that  a  son, 
taken  into  partnership  with  his  ftither, 
was  not  bound  to  collate  the  value  of  the 
share  in  the  stock  in  trade  assigned  to 
him. 

•  Irving  v.  Irving,  1694,  4  Br.  Sop. 
144  ;  Stair,  3,  8,  26  ;  Ersk.  3,  9,  24, 
infin.  ;  Bell,  Pr.  §  1688  ;  1  Fraser,  675. 
Under  the  same  principle  fall  these  in* 
considerable  presents  which  are  given 
rather  as  tokens  of  affection  than  as  sub- 
stantial contributions  towards  the  main- 
tenance or  upbringing  of  the  child,  as  to 
which  see  Lord  Ivory's  observation  in 
Webster  v.  ReUie,  21  D.  926,  second 
paragraph. 

'  WebUer  v.  MeUie,  4  June  1859,  21  D. 
915.  Here  the  payment  was  held  to  be 
a  loan,  because  the  father  had  ranked  for 
the  amount  in  bankruptcy,  and  entered 
the  dividend,  with  accruing  interest,  ss  a 
debt  due  by  the  son  in  his  books.  See 
also  Orant  v.  Ounn*8  Tr$,,  28  Eeb.  1833, 
11  Sh.  484. 
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LAW  OF  DEATHBED. 


1.  Incapacity,  how  arising. 

2.  Deeds  liable  to  challenge  at 

Common  Law. 


3.  Title  to  challenge  ex  capite 

LECTL 

4.  Exclusion  op  the  Heir's  Title, 

AND  Effect  of  Revocation. 


Law  of  death-         330.  By  the  common  law  of  Scotland,  a  person  labouring  under 
cony^ances!"^  mortal  disease  was  held  not  to  have  the  capacity  of  executing 
deeds  of  importance  in  relation  to  his  estate  and  succession.    A 
testator  might  indeed  at  any  period  of  our  history  have  executed 
a  testament  or  disposition  of  moveables  upon  deathbed;  but  in 
those  earlier  times,  when  the  law  of  deathbed  originated,  the  pro- 
perty which  might  be  the  subject  of  bequest  would  be  of  very 
inconsiderable  value  in  comparison  with  the  landed  estate.    There 
was  the  less  reason  for  extending  the  law  of  deathbed  to  dis- 
positions of  moveable  property,  because  such  dispositions,  when 
granted  nioHis  causa,  would  only  affect  the  dead's  part,  and  would 
not  diminish  the  legal  portions  of  the  wife  and  children.    The 
state  of  legal  incapacity  resulting  from  mortal  sickness  applied  to 
all  deeds  prejudicial  to  the  succession  of  the  heir-at-law  or  of  pro- 
vision, to  the  interest  of  the  granter's  children  in  the  legitim  fund,^ 
and  to  the  widow's  rights,  whether  in  relation  to  terce  *  or  to  jus 
rdictoe?    By  the  Act  34  and  35  Vict.,  cap.  81,  on  the  preamble  that 
it  is  expedient  to  abolish  all  challenges  and  reductions  in  Scotland 
ex  capite  lecti,  it  is  enacted  "  That  no  deed,  instrument,  or  writing 
made  by  any  person  who  shall  die  after  the  passing  of  this  Act 
shall  be  liable  to  challenge  or  reduction  ex  capite  lecti"    Thus  the 


1  Stair,  3,  4,  29 ;  Erak.  8,  9,  16.  The 
cases  illustrative  of  the  doctrine  that 
alienations  i/nUr  vivos,  tending  to  diminish 
the  legitim  fund,  are  reducible  ex  capite 
lecti  are  noticed  supra,  §  254,  in  con- 
nection with  the  subject  of  legitim.  It 
is,  however,  in  its  relations  to  heritable 
property  that  the  law  of  deathbed  is  of 
chief  importance,  and  to  this  application 
of  the  law  our  observations  will  be  mainly 
confined.  Reductions  at  the  instance  of 
the  widow  or  younger  children  are  neces- 
sarily governed  by  the  same  rules  as 
challenges  at  the  instance  of  the  heir. 


'  It  is  undoubted  that  terce  and 
courtesy  are  within  the  principle  of  the 
law  of  deathbed  :  but  except  the  bare 
statement  of  the  institutional  writeiB, 
that  deathbed  deeds  do  not  prejudice  the 
rights  of  the  relict  and  children,  we  have 
not  been  able  to  find  any  authority  for 
the  doctrine.  The  case  cited  by  Mr. 
Fraser  (i.  618  of  the  original  edition 
appears  to  have  relation  to  personal  piro- 
perty. 

s  Stair,  3,  4,  29 ;  Ersk.  3,  9,  16. 
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kw  of  deathbed,  which  makes  such  a  notable  figure  in  the  reports  chaptibix 
of  the  preceding  eentury,  has  itself  been  stricken  with  mortal  sick- 
ness. It  exists  only  as  conferring  a  right  of  action  on  the  heirs  of 
testators  who  died  before  16th  August  1871,  and  it  is  not  likely 
that  any  such  action  will  ever  be  brought.  It  has,  however,  been 
thought  proper  to  retain  the  chapter  relating  to  this  subject, 
because  of  its  possible  bearing  on  questions  as  to  past  successions,^ 
and  also  because  there  is  no  other  complete  account  of  the  develop- 
ment of  this  ancient  restriction  of  the  testamentary  power,  a 
restriction  which  the  writer  conceives  to  be  e&sentially  sound,  and 
which  may  yet  in  some  more  convenient  form  be  revived. 

331.  At  common  law  a  father  had  the  capacity  of  appointing  AppointmenU 
tutors  to  his  chUdren  by  testament  or  mortis  causa  deed  upon  death-  ®' *"**"* 
bed ;  *  but  the  power  of  appointing  tutors  with  limited  responsi- 
bility, conferred  by  the  Statute  1696,  cap.  8,  must,  in  terms  of  the 

Statute,  be  exercised  in  liege  poustie  ;  and  the  power  of  appointing 
curators  to  children,  which  was  first  given  by  this  Statute,  is 
subject  to  the  like  condition  as  to  the  father's  capacity.  It  is 
not  clear  that  the  recent  Act  of  Parliament  takes  effect  on  the 
appointment  of  tutors  and  curators.  The  Statute  1696  makes  it  a 
condition  of  the  power  of  appointing  tutors  and  curators  that  the 
father  shall  be  of  disponing  power,  and  such  an  appointment,  if 
made  on  deathbed,  may  be  treated  as  a  nullity.  But  as  the  Act 
of  1871  only  cuts  off  the  right  of  reduction  ex  capite  lectin  it  may 
be  held  to  apply  only  to  deeds  and  writings  which  are  capable  of 
ratification  by  the  heir,  and  which  at  all  events  are  valid  and 
effectual  if  unchallenged.^  It  has  also  been  doubted  whether  the 
Act  of  1871  applies  to  gifts  in  fraud  of  legitim  which  are  made 
by  delivery  of  money  or  securities,  as  to  which  reference  is  made 
to  the  observations  of  the  writer  in  the  case  of  ffay  v.  Coutts' 
Trustees.^ 

332.  The  questions  for  consideration   are — (1)  How  the  in- Division  of  the 
capacity  resulting  from  deathbed  arises ;  (2)  as  to  the  deeds  liable  ^^^^^ 

to  chaUenge  ew  capite  lecti;  (3)  as  to  the  title  to  challenge  deeds 
executed  upon  deathbed ;  and  (4)  how  the  operation  of  the  law  of 
deathbed  may  be  excluded.  In  this  division  of  the  subject  we 
follow  substantially  the  order  of  arrangement  of  Professor  Bell, 
to  whose  luminous  and  accurate,  though  no  longer  exhaustive  dis- 
cussion of  the  subject,  the  writer  is  largely  indebted.* 

^  In  the  case  of  Thain  v.  Thain,  which  >  Ersk.   1,  7,   2  ;  Fraser  on  "Parent 

eune  into  Conrt  twenty  years  after  the  and  Child,"  2d  ed.  p.  176,  and  authorities 

paaung  of  the  deathbed   repeal  Act,  a  there  cited. 

proof  was  taken  on  the  question  whether  '  See  Oreig  v.  Ordg^  1872,  11  Macph. 

the  testator  was  labouring  under  mortal  20. 

diBease,  and  legal  questions  were  raised  ^  1890,  18  R.  245. 

which  opened  the  whole  law  of  this  subject.  ^  1  BeU's  Com.  7th  ed.  80-94. 
See  the  Sepori  in  18  B.  1196, 
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SECTION  I. 


How  THE  Incapacity  resulting  from  Deathbed  arises. 

Theory  of  the  333.  Viewed  in  relation  to  his  incapacity  to  dispose,  a  person 
reSSm  to  in^  ^^  h^s  Ordinary  state  of  health,  and  not  a  minor  nor  subject  to  any 
^3ti^*'^  legal  incapacity,  is  said  to  be  in  "  legitima  potestate  "  or  in  "  liege 
mort2f  illness.  povMie^*  because  he  has  the  full  and  uncontrolled  power  of  disposal 
of  his  property.  The  restraint  on  this  power  begins  with  the  com- 
mencement of  his  mortal  disease.  The  decay  of  the  vital  powers 
is  usually  accompanied  with  a  certain  infirmity  of  the  will,  render- 
ing the  moribund  person  more  or  less  accessible  to  the  importuni- 
ties of  interested  attendants ;  and  this  facility  or  liability  to  imposi- 
tion was,  by  the  ancient  law  of  Scotland,  converted  into  a  l^al 
presumption,  according  to  which  all  deeds  executed  during  the 
granter's  last  illness  were  reducible  in  so  far  as  prejudicial  to  the 
rights  of  the  heir.  At  common  law  the  presumption  of  incapacity 
in  relation  to  deathbed  deeds  (that  is,  deeds  executed  while  the 
granter  was  ill  of  the  disease  of  which  he  died)  could  only  be 
redargued  by  the  counter  presumption  of  convalescence  arising  from 
the  granter  having  been  at  kirk  or  market  after  the  execution  of 
the  deed.  But  by  the  Statute  1696,  cap.  4,  the  survivance  of  the 
granter  during  the  space  of  sixty  days  "  is  a  sufficient  exception  to 
exclude  the  reason  of  deathbed."  The  statutory  exception  appears 
to  proceed  on  the  supposition  that  the  infirmity  of  the  will,  which 
is  associated  with  the  final  decay  of  the  physical  powers,  is  not  to 
be  presumed  to  have  commenced  at  a  period  more  remote  than  the 
limit  which  the  Statute  assigns.  Incapacity  at  a  period  more 
remote  than  sixty  days  may  be  proved ;  but  the  presumption  will 
be  in  favour  of  the  party  interested  in  maintaining  the  settlement 
as  having  been  executed  in  liege  poustie, 

334.  Three  topics  of  inquiry  are  thus  presented,  namely,  (1)  as 
to  the  evidence  of  mortal  disease  which  is  requisite  to  raise  up  the 
presumption  ;  and  (2  and  3)  as  to  the  two  counter  presumptions  to 
which  we  have  referred. 
Evidence  in  336.  I.  Proof  OF  MORTAL  DISEASE. — In  Order  successf  ully  to 

plea  ofd^th-*  challenge  a  deed  ex  capite  lecti,  it  must  be  averred  and  proved  not 
^*  only  that  the  deed  was  executed  within  sixty  days  of  death,  but 

also  that  at  the  time  of  its  execution  the  granter  was  ill  of  the 
disease  which  caused  his  death.^  This  is  to  be  established  by  the 
evidence  of  medical  practitioners  or  other  persons  to  the  satisfac- 
tion of  the  Court  or  a  jury.^    It  is  not  necessary  to  prove  the  con- 

^  Ersk.  8,  8,  96  ;  1  Bell,  Com.  7ih  ed.  >  In  Cogan  v.  Lyovi,  18  Maroh  1834, 

p.  82.  12  Sh.  569,  the  Court  admitted  thetetti- 
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tinnitj  of  the  disease  during  the  whole  period  subsequent  to  the  chapter  n. 
execution  of  a  deed ;  for,  says  Erskine,^  "  if  the  two  extremes  be 
proved,  of  sickness  going  before  and  of  death  following,  the  rest  is 
infeired ; "  but  evidence  of  the  continuing  of  the  original  disease 
ia  often  the  best  proof  of  its  identity  with  that  which  was  the 
immediate  cause  of  death.^ 

336.  Although  labouring  under  sickness  at  the  time  of  making  Exception 
the  deed,  this  is  not  held  to  be  his  mortal  disease  if  the  granter  "^^^Sa  from 
ahonld  perish  by  an  accident :   nor  will  the  original  disease  be  "cddent  or 
r^aided  as  mortal,  if  the  actual  cause  of  death  is  a  new  disease  diaeose. 
unconnected  with  that  which  existed  at  the  execution  of  the  deed.' 

But  where  the  disease  which  is  the  immediate  cause  of  death, 
though  distinguishable  from  the  original  disease,  is  either  a  second- 
ary or  ulterior  form  of  the  malady,  or  induced  by  it,  it  will  be  held 
to  be  a  continuance  of  the  same  malady.  ''  If,"  says  Professor  Bell, 
"the  diseases  are  convertible,  or  found  in  close  connection  and  rela- 
tion with  each  other,  or  where  the  last  disease  is  an  ordinary  con- 
sequence of  the  first,  it  will  be  sufficient  to  make  out  a  case  of 
deathbed."* 

337.  Reduction  ex  capite  lecti  is  not  confined  to  cases  of  disease  pieftofdeaih- 
which  physicians  call  mortal ;   nor  is  it  implied  in  the  name  of  tocasM o?***^ 
deathbed  that  the  illness  should  be  such  as  actually  to  confine  the  »cute  disease, 
patient  to  his  bed,^  or  to  his  chamber,^  or  to  interrupt  business  J 

It  is  sufficient  that  the  maker  of  the  deed  is  at  the  time  in  that 
state  of  infirm  health  which,  especially  when  occurrii^  in  a  person 
of  advanced  age,  may  be  regarded  as  the  precursor  of  final  decay, 


many  of  medical  men  as  to  the  natare  of 
the  diaeaK  and  the  caose  of  death,  al- 
though their  opimonB  were  rested  solely 
on  the  facta  stated  by  unprofessional  per- 
sona, ndghbonra  and  aoqnaintancee  of  the 


^  Ersldne,  u<  supra. 

'  Aa  deeds  granted  on  deathbed  are 
not  null,  but  are  only  reducible  at  the  in- 
stance of  the  heir,  a  decree  of  reduction 
proceeding  upon  evidence,  and  granted 
«nua  eofftdta^  may  be  a  necessary  part  of 
the  heir^s  title  ;  and  for  this  reaaon  the 
Court  are  in  uae  to  grant  proof  and  to 
adviae  anch  cases  exparU^  if  requested  by 
the  pursuer.  See  the  last  reported  caae 
on  this  point,  Baton  v.  Ecaon^  18  July 
1868,  1  M.  1163. 

*  PaUrwyn**  Tn,  ▼.  JohntUm,  24  June 
1816,  1  Mur.  71,  and  cases  in  Hume,  voce 
"Deathbed,"  particularly    ThctMon    v. 


Thonuon,  1801,  p.  142,  and  Oray  v. 
Oray's  TVs.,  1813,  p.  144  ;  Maehay  ▼. 
DavUUon,  6  Sh.  867,  25  March  1831,  5 
W.  &  S.  210,  where  the  granter  died 
from  diaeaae  reaulting  from  dram- 
drinking. 

*•  Bell's  Com.  7th  ed.,  p.  83  ;  HiddU- 
8tone  V.  GMie,  12  April  1819,  2  Mur. 
115,  120;   Weir  v.  Knox,  1791,  Hume, 

186  ;  Brock  v ,  25  May  1813,  Hume, 

137;  Bladt  v.  Brown,  21  Nov.  1816, 
Hume,  154. 

B  Shaw  V.  Gray,  1624,  M.  8208. 

<  Boberttan  v.  FUming,  1622,  M.  3290; 
Blaek  v.  Blaeh,  1787,  M.  3302. 

^  But  confinement  contrary  to  the  usual 
custom  of  the  granter  is  an  indication  of 
illness,  and  may  go  far  to  establish  the 
existence  of  mortal  diaeaae  where  the 
party  waa  withdrawn  from  the  observa- 
tion of  neutral  witneaaea. 
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CHAPTER  nL  and  that  the  infirmity  lesolts  in  death.'  A  suigical  or  organic 
malady  or  accident  causing  death  is  regarded  as  a  mortal  disease.' 
statotory  pro-  338.  II.  SuuviYANCE  FOR  SiXTY  DATS. — At  common  law,  if  the 
S^wdMcence  g^anter  of  a  deed  was  affected  by  mortal  disease  at  the  time  of  its 
tromsurm-  execution,  and  convalescence  was  not  proved,  the  deed  was  held  to 
period  of  sixty  have  been  executed  on  deathbed,  irrespective  of  the  period  of  sor- 
^^  vivance.'     Attendance  at  kirk  or  market  unsupported  was  con- 

clusive evidence,  but  not  the  only  competent  evidence,  of  convales- 
cence. On  a  consideration  of  the  inexpediency  of  that  state  of  the 
law,  it  was  enacted  by  the  Scottish  legislature,^  *"  That  it  shall  be 
a  sufficient  exception  to  exclude  the  reason  of  deathbed,  as  to  all 
bonds,  dispositions,  contracts,  or  other  rights,  that  shall  be  hereafter 
made  and  granted  by  any  person  after  the  contracting  of  sickness, 
that  the  person  live  for  the  space  of  threescoi^  days  after  the 
making  and  granting  of  the  said  deeds,  albeit,  during  that  time, 
they  did  not  go  to  kirk  and  mercat ;  but  prejudice  sdways^  as  of 
before,  to  quarrel  and  reduce  the  said  rights  and  deeds,  if  it  shall 
be  alleged  and  proven  that  the  person  was  so  affected  by  the 
sickness,  the  time  of  the  doing  of  the  said  deeds,  that  he  was  not 
of  sound  judgment  and  understanding." 
Compuuuon  339.  The  presumption  of  convalescence,  or  rather  of  strength 

tion^deaiS*  ^^  ^^^  Sufficient  to  resist  importunity,  is  established  by  the  elapse 
^d-  .  of  the  statutory  period  of  sixty  days,  the  period  of  survivance  being 

determined  according  to  the  ordinary  rule  of  computation  of  civil 
time.  The  date  of  execution,  being  punctum  temporis,  is  excluded 
from  the  computation,  and  the  date  of  death  is  i^ckoned  among 
the  days  of  survivance  according  to  the  maxim.  Dies  incepiuspro 
completo  habetur.  Accordingly,  where  a  settlement  was  executed  on 
22d  February  1791,  about  eight  P.M.,  and  the  granter  survived  fifty- 
nine  days  and  two  hours,  and  died  on  the  22d  April  between  ten 
and  eleven  p.m.,  being  the  fifty-niuth  day  after  the  execution  of  the 
deed,  it  was  held  by  the  House  of  Lords  that  the  statutory  period 
of  survivance  was  not  completed.^    Lord  Thurlow  observed,®  "  The 

1  PHmrou  v.  Primrou,  1756,  M.  8300  ;  '  See   Chrdan  v.    Gordon,   1696,   M. 

Jlobertton  v.  M*Caig,  1  Bee.  1828,  2  Sh.  8299,  where  the  Court  were  aaked  to  re- 

544,  N.E.  474 ;  Tomiwn  v.  Tomimm,  14  dace  a  deed  ex  eafnte  leeti  although  the 

Dec  1889,  2  D.  239.    Compare  the  cases  granter  had  survived  three  yean.    Tbis 

of  Spein  and  Oray,  Hume,  144,  and  IMie  appears  to  have  been  the  last  case  onder 

V.   LUlie,  Hume,    153.     *' A  man  may  the  old  law. 

grow  weaker  and  weaker,  and  die  without  ^  Stat.  1696,  cap.  4. 

any  formed  disease  at  all,   and  yet  his  '  Mereer  v.  Ogilvie,  1793,  M.  8336 ;  1 

settlements   may  be    reduced   ex  eapite  Dec  1796, 3  Pat.  434  ;  overrolmg  diahtm 

lecti," — Per  Lord  Braxfield,  in  Crawford  of  the  Lord  President  Dnndas  in  Orftm- 

▼.  Kincaid,  1782,  HaUes,  907.  ford  v.  Kincaid,  1782,  Hailes,  907,  and 

3  Dun  V.  Dun,  1668,  M.  8291,  a  case  cited  in  3  Pat.  438. 

of  a  broken  leg,  afterwards  amputated  ;  '  3  Pat,  442. 
StfiUUm  V.  Drunmond,  1694,  M.  3297,  a 
case  of  a  sore  leg  occasioned  by  accident. 
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terminus  a  quo  mentioned  in  the  Act  is  descriptive  of  a  period  of  chaptir  ii. 
time,  and  synonymous  with  the  date  or  day  of  the  deed,  which  is 
indivigible,  and  sixty  days  after  is  descriptive  of  another  and  sub- 
sequent period,  which  begins  when  the  first  period  is  completed. 
The  day  of  making  the  deed  must  therefore  be  excluded ;  so  the 
maker  only  lived  fifty-nine  days  of  the  period  required.  Had  he 
seen  the  morning  of  the  sixtieth  or  subsequent  day,  it  would  have 
been  sufficient ;  the  rule  of  law  above  mentioned  (dies  inceptus  pro 
wmifddo  habetur)  then  applying,  and  making  it  unnecessary  and 
improper  to  reckon  by  hours,  or  to  inquire  if  the  last  day  was 
completed."  Conversely,  a  deed  was  sustained  when  the  date  of 
execution  was  23d  May  1799,  at  two  p.m.,  and  the  grantor  survived 
fifty-nine  days  and  twenty-three  hours,  and  died  on  22d  July  at 
one  P.M.,  being  the  sixtieth  day  after  the  day  of  execution} 

340.  A  deed  is  therefore  safe  from  challenge  ex  capite  Ucti  if  Result  of  the 
the  grantor  has  survived  the  hour  of  midnight  which  separates  the  JSSion  of" 
fifly-ninth  from  the  sixtieth  day  after  the  execution  of  the  deed.  **™®- 

It  is  not  always  possible  to  determine  with  precision  the  moment 
of  the  cessation  of  vital  action ;  and  the  validity  of  a  settlement 
may  come  to  depend  on  the  question  whether  the  testator  is  proved 
to  have  been  inanimate  at  the  moment  of  the  commencement  of 
the  sixtieth  day.  In  such  cases  the  general  presumption  of  life 
seems  to  be  applicable.  On  principle,  it  appears  that  the  hour  of 
midnight  must  be  determined  according  to  the  civil  or  mean  solar 
time  of  the  meridian  of  the  place,  although,  for  convenience,  it  is 
customary  in  this  country  to  reckon  time  according  to  the  meridian 
of  Greenwich,  and  in  other  European  countries  according  to  the 
mean  time  of  the  principal  national  observatory. 

341.  In  the  case  of  a  probative  deed,  the  testing  clause  affords  Evidence  id 
prima  facie  evidence  of  the  date  of  execution ;  *  but  it  is  competent,  dS!te*or  *°  ^^* 
in  a  reduction,  to  prove  the  true  date  by  extrinsic  evidence.'*    An  ^<>°- 
untested  holograph  deed  did  not  prove  its  own  date,  and  if  the 
date  cannot  be  instructed  by  extrinsic  evidence,  the  deed  will  be 
presumed  to  have  been  executed  on  deathbed.^    But  an  exception 

'  Milekdl  ▼.  WaUon,  3  Feb.  1804,  M.  take  benefit  by  the  deed  ;  Merry  v.  ffaurie, 

" Darthbed,"  App.  No.  4.  1806,  M.  "Writ."  App.  No.  8, 6  Pat.  101, 

'See  Dickson  on  Evidence,  §§  714,  as  to  which  see  Mr.  Dickson's  observationB 

715,  and  cases  there  dted  ;  also  Oibton  in  loe.  eit. 
▼.  Pott,  2  March  1813,  Hnme,  150.  *  Owmingham  y.  Rammyj  cited  in  note 

•  AmoU  V.  Oatrdcn,  1780,  M.  12,285  ;  to  Haddmoay  v.  Inglu,  1678,  8  Br.  Sup. 

if^  v.  Rou,  1667,  M.  12,279 ;  TeaU  v.  200  ;    MaUland  v.   MaUlandy   16   May 

7mU*  Tr.,  6  Jnly  1838,  11   Sh.   915;  1815,  F.G.  ;  Stair,  8,  4,  29;  Ersk.  3,  8, 

OMtpfteS  ▼.  Fisher,  7  July  1888,  16  Sh.  96.     Per  Lord  Moncreiff  in   Wadddl  v. 

1279.    But  where  the  deed  haa  been  mis-  WadddTe  Trs,,  16  May  1845,  7  D.  605  ; 

dated,  for  the  pnrpoae  of  evading  the  law  SuUie  v.  Boss,  8  Feb.  1838,  16  Sh.  429, 

of  deathbed,  it  has  been  held  that  persons  Macf.  Rep.  189  ;  FairhUme  v.  Fctirholme's 

who  are  accessory  to  the  fraud  cannot  Trs.,  16  Dec.  1856,  19  D.  178. 
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oHAFTiB  IX.  most  be  admitted  in  the  case  of  death  resulting  from  accident  or 
external  violence,  or  even,  as  it  should  seem,  in  the  case  of  in- 
stantaneous death  from  natural  causes,  where  there  were  no  pre- 
monitory symptoms;  for  in  these  cases,  as  there  is  no  apparent 
pre-existing  disease,  there  is  no  room  for  the  application  of  the  law 
of  deathbed. 

Kirk  OTiMPket  342.   HI.   CONVALBSOENCK — GomO  TO   B^IRK  OB  MaBKEF.— We 

proof,  but  not 

the  only  proof,  have  already  seen  that  actual  convalescence  obviates  all  objection 
^^^  ^'  on  the  score  of  deathbed,  insomuch  that,  although  the  granter 
should  die  within  sixty  days  after  the  date  of  execution,  but  of  a 
new  disease,  the  deed  will  be  held  good.  But  convalescence 
followed  by  a  relapse  of  the  same  disease  will  not  save  a  deed  from 
reduction  ex  eapite  Ucti,  unless  the  fact  of  convalescence  is  estab- 
lished in  the  manner  required  by  our  ancient  law — that  is,  by  proof 
of  the  person  having  been  at  kirk  or  market  unsupported  after  the 
execution  of  the  deed.  Presence  at  kirk  or  market  unsupported  is, 
in  fact,  a  l^al  criterion  of  convalescence  in  the  degree  required 
to  support  a  deed  previously  executed ;  as  it  is  presumed  that  a 
person  who  has  strength  sufficient  to  enable  him  to  go  about  his 
ordinary  avocations  has  also  the  capacity  to  settle  his  affairs,  and, 
if  necessary,  to  cancel  or  revoke  any  gift  which  may  have  been 
improperly  obtained  from  him  while  under  the  influence  of  disease. 
The  principles  of  the  law  or  custom  in  relation  to  kirk  and  market 
are  declared  in  an  Act  of  Sederunt  of  date  29th  February  1692,  the 
text  of  which  will  be  found  in  the  subjoined  note.^ 


'  Act  anent  penons  going  to  chnrbh 
and  meroate  after  granting  of  dispodtionB ; 
29  Feb.  1692.  ''The  Loixk  of  (Tounoil 
and  Session  taking  to  their  serious  con- 
sideration that  the  exoeUent  Uw  of  death- 
bed seooring  men's  inheritances  from 
being  alienate  at  that  time,  may  happen 
to  be  frustrate  and  evacnate  if  their  com- 
ing to  church  or  mercate  be  not  done  in 
such  a  solemn  manner  as  may  give  some 
evidence  of  their  oonyalescence,  without 
supportation  or  straining  of  nature  ;  and 
seeing  some  may  think  it  suflBcient  if 
parties,  after  subscribing  such  dispositions, 
come  to  the  church  at  any  time,  and  make 
a  turn  or  two  therein,  though  there  were 
no  congregation  at  the  time ;  and  like- 
wise, if  they  make  any  merchandise 
privily  in  a  shop  or  crame,  or  come  to  the 
mercat-pUce  when  there  is  no  public 
mercate ;  and  all  thin  performed  before 
their  own  pickt  out  witnesses,  brought 
along  by  the  party  in  whose  favours  the 
disposition  is  made,  that  the  state  Mid 


condition  of  Us  health  or  sickness  may  be 
as  little  under  the  view  and  consideration 
of  other  indifferent  persons  as  can  be; 
the  occasion  of  which  mistake  might  have 
been  that  formerly  there  were  publick 
prayers  morning  and  evening  in  the 
church  in  many  places,  to  whidi  those 
who  apprehended  any  oontroversie  migfat 
arise  upon  the  vaUdity  of  their  dispositions 
were  accustomed  to  come  at  the  time  of 
prayer :  And  some  thought  they  might 
come  to  the  church  though  there  were  no 
publick  meeting  thereat,  since  these  pub- 
lick  prayers  were  not  accustomed,  and  to 
take  instruments  of  their  appearing  there  : 
For  remede  whereof,  the  Lords  dedaie 
they  will  not  sustain  any  such  psrties 
going  to  church  and  mercate^  where  it  is 
proven  that  he  was  sick  before  hie  sub- 
scriving  of  the  disposition  quaireiUed,  as 
done  in  Ueto,  unless  it  be  perfoimed  in 
the  daytime,  and  when  people  sie  gathered 
together  in  the  church  or  churchyard  lor 
any  publick  mestiag,  dviU  or  ecdesias* 
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343.  The  first  point  to  be  noticed  in  the  construction  of  the  Act  cgHApriB  g. 
of  Sederunt  is  the  inferential  declaration,  that  the  object  of  coming  object  and 
to  kirk  or  market  is  to  afford  evidence  of  convalescenca    By  this  rouln^reUtion 
it  is  not  meant  that  the  person  shall  be  restored  to  his  ordinary  to  Wrk  and 
health,  but  merely  that  he  is  so  far  recovered  as  to  give  attendance 
at  kirk  or  market  in  the  manner  required  by  the  Act ;  and  the 
legal  presumption  resulting  from  such  attendance  cannot  be  over- 
come by  proof  that  the  person  was  at  the  time  suffering  from  the 
disease  of  which  he  died.    In  the  case  of  diseases  attended  with 
mental  incapacity,  as  acute  fevers,  some  forms  of  paralysis,  and  the 
like  (termed  vfuyrlms  sorUitnis),  going  to  kirk  or  market  would  not 
prove  capacity  for  making  a  will.     It  would  be  an  answer  to  the 
objection  of  deathbed,  but  would  still  leave  the  disposition  exposed 
to  challenge  on  the  ground  of  incapacity,  or  facility  and  circum- 
vention.^ 

341,  The  Act  of  Sederunt  speaks  of  attendance  at  "  church  and  Attendance 
mercate,"  but  attendance  at  either,  with  the  precautions  there  pre-  or  armarke\ 
scribed,  is  held  to  be  sufficient.*  Jhe'stotntof^^ 

346.  Next,  it  is  required  that  the  grantor  shall  appear  "  without  Attendance 
snpportation  or  straining  of  nature."    The  degree  of  support  is  a  ™^ji^  + 
question  of  fact ;  and  it  is  unnecessary  to  enter  on  an  examination  porution  or 
of  the  decisions  upon  such  questions.    It  may,  however,  be  observed  n^ure?^  ^ 
that  very  slight  indications  of  weakness  will  be  sufficient  to  invali- 
date an  appearance  at  kirk  and  market  when  made  for  the  purpose 
of  supporting  a  particular  deed ;  whereas,  if  the  evidence  relates  to 
the  ordinary  attendance  of  the  deceased  at  church,  or  the  resort  to 
a  public  market  for  purposes  of  business,  it  will  not  invalidate  the 
evidence  that  the  person  has  received  such  aid  as  he  or  she  would 
receive  on  ordinary  occasions.    A  lady,  in  walking  to  church,  takes 
the  arm  of  a  member  of  her  family ;  the  jury  would  be  directed  to 
consider,  on  the  whole  evidence,  whether  the  arm  was  offered  for 
the  purpose  of  affording  necessary  support.^     "  The  rule,"  says 
Professor  Bell,*  "  is,  that  the  granter  shall  be  seen  in  the  same  con- 

tkk,  or  idien  people  are  gathered  together  ^  Balmervno^a  Cra.   v.   Lady    Cowpevy 

in  the  mercat-plaoe,  for  pablick  mercate  :  1671,  M.  3305,  8292  ;  Ragg  v.  Forhea^ 

And  fnriher  Heclarftw,  whenever  inatm-  1726,  M.  3314. 

mento  are  taken  for  the  end  forsaid,  that  '  See  the  deoimons  on  this  point  in  the 

the  nid  instrument  do  expresaely  bear.  Dictionary,  pp.  3303-3818  ;  also  Young  v. 

That  it  was  taken  in  the  audience  and  8coU^  1777,  5  Br.  Sup.  423  ;  Angua  v. 

view  of  the  people  gathered  together  at  Monylates,  1793,  Hume,  137  ;  Harvie  v. 

iloraaid,  otherways  the  Lords  wUl  have  Reaton^   1799,  Hume,    139  ;    Cowan  y. 

DO  regard  to  the  said  instrument."  Cowan,  20  Feb.  1817|  Hume,  142  ;  Smyth, 

^Crow/ordv.  ^HeAai,  1711,  M.  3812;  2  July  1812,   Hume,  148;  OrmUton  ▼. 

Lord   V.   Kirhwood,    1763,    M.    3815  ;  Qreig,  17  May  1821, 1  Sh.  N.E.  14,  note. 

Fai^Mey  v.  Fatehney,  1776,  M.  3316,  5  *  1  Bell,  Com.  7th  ed.  p.  85 ;  and  see 

Br.  Sup.   422  ;    1   Bell,  Com.   7th  ed.  Stair,  3,  4,  28  ;  Ersk.  8,  8,  96. 
p.  85. 
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Attendance 
must  be  public. 
Reason  of  this 
rule. 


What  is  held 
to  constitute 
attendance  at 
market. 


dition,  in  so  far  as  regards  aid  from  others,  as  while  in  good  health ; 
and  the  rule  in  this  respect  is  tightened  or  relaxed,  as  the  act  of 
going  to  kirk  or  market  is  done  in  the  ordinary  course  of  business 
or  for  the  mere  purpose  of  giving  effect  to  the  deed." 

346.  The  Act  of  Sederunt  requires  that  the  appearance  shall  be 
public,  in  church  or  market,  while  the  people  are  assembled ;  and 
any  instrument  taken  on  the  occasion  (and  therefore  any  proof 
offered)  must  show  that  the  appearance  was  made  ''  in  the  audience 
and  view  of  the  people  gathered  together."  The  purpose  of  requir- 
ing the  grantor's  presence  on  occasions  so  public  is  that  his  state 
of  health  or  sickness  may  be  under  the  view  and  consideration  of 
"  indifferent  persons/'  instead  of  being  confined  to  "  picked  out 
witnesses/'  brought  by  the  party  in  whose  favour  the  disposition  is 
made.^  Where  attendance  is  given  at  church  or  market  for  the 
purpose  of  validating  a  deed  executed  in  lecto  cegrUiidiniSy  it  is  not 
necessary  that  the  grantor  should  either  attend  the  service  of  the 
church,  or  make  bargains  in  the  market;^  but  if  he  do  either,  he 
must  be  careful  not  to  betray  symptoms  of  weakness,  as  by  leaving 
the  place  of  worship  before  the  service  is  over,  or  taking  the 
assistance  of  a  companion  in  making  a  purchase.  Attendance  at  a 
meeting  of  heritors  in  the  church,  or  at  a  funeral  in  the  church- 
yard, is  within  the  terms  of  the  Act.  Whether  attending  service 
at  a  Dissenting  place  of  worship  is  sufficient  to  satisfy  the  law  has 
not  been  expressly  determined  ;  though  in  the  case  of  LivififfsUme 
V.  Ooodal^  it  was  observed  from  the  Bench  that  the  maker  of  the 
deed,  "  being  a  Quaker,  was  not  obliged  to  go  to  church  to  ratify  his 
deed."  It  is  suggested  that  attendance  by  a  Dissenter  at  his  proper 
place  of  worship  for  the  purpose  of  Divine  Service  should  be 
received  as  equivalent  to  attendance  at  church ;  but  attendance  at 
a  secular  meeting  in  a  chapel  would  clearly  not  be  sufficient. 

347.  It  is  not  clearly  settled  what  shall  be  held  a  market  in  the 
sense  of  the  rule  of  law.  The  Act  of  Sederunt  seems  to  intimate 
that  any  shop  or  warehouse  where  goods  are  publicly  sold  had 
been  considered  a  market  for  the  purpose  of  satisfying  the  rule : 
and  at  the  present  time,  when  markets  have  in  many  towns  been 
entirely  supplanted  by  retail  shops,  it  may  safely  be  asserted  that 
appearance  in  any  of  the  principal  thoroughfares  of  business  in  a 
city  or  town  for  the  purpose  of  business  would  be  received  as 
proof  of  convalescence.  The  decisions  so  far  support  this  view  of 
the  law.    Thus,  the  Gross  of  Edinburgh  was  held  to  be  a  market- 


^  Preamble  to  Act  of  Sedenint,  dted 
supra. 

>  TaUzetywrv,  TaSlaeour,  1787,  M.  8817, 
where  it  was  held  that  walking  tfarongh 


the  market-place,  while  market  was  held, 
to  the  honae  of  a  friend,  was  siiffident. 
'  IMngtUm  y.  Goodal,  1683,  BL  8321. 
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place  ;^  aod  appearance  in  the  market-place  of  Dumfries,  though  qhaptmbu. 
not  on  the  regular  market-day,  was  held  sufficient.'  And  the 
traBBacting  business  in  the  Commercial  Bank  of  Aberdeen,  situated 
in  one  of  the  principal  streets  of  the  city,  and  making  purchases  in 
two  shops  in  the  vicinity,  were  held  equivalent  to  attendance  at 
market.^  Attendance  unsupported  at  an  election  *  or  racing 
meeting,^  or  at  any  similar  concourse  of  people,  is  sufficient 
evidence  of  convalescence. 


SECTION  II. 


Of  the  Deeds  liable  to  challenge  ex  gapite  LEcn. 

34&  I.  GRATunous  Dispositions  and  Provisions. — The  gene-  objection  of 
ml  rale  is,  that  no  deed  granted  or-  act  done  spontaneously  on  pJS^'^toii^ 
deathbed,  to  the  prejudice  of  the  heir,  will  be  sustained  if  challenged  ^»  Sh^hdr 
by  the  heir,  or  by  those  in  his  right.*    The  rule  excludes  deeds  Testamentary ' 
which  the  party  was  under  an  obligation  to  grant;   and  deeds  "P*^"®*^ 
which,  although  disposing  of  the  succession,  are  not  prejudicial  to 
the  interests  of  the  heir ;  as,  for  example,  where  the  reduction  of 
the  deathbed  deed  would  have  the  efifect  of  opening  the  succession 
to  a  beneficiary  under  a  prior  deed.     It  is  immaterial  whether  the 
right  to  be  vindicated  was  vested  in  the  person  of  the  ancestor  or 
ID  trustees  for  his  behoof,  provided  it  is  heritable  as  to  succession. 
The  law  of  deathbed  is  in  an  especial  manner  directed  against 
testamentary  disx>ositions.     It  is  not  enough  that  a  settlement 
execated  on  deathbed  should  be  supported  by  rational  considera- 
tions.   In  order  that  the  deed  may  be  within  the  exception,  it 
must  be  in  fulfilment  of  an  antecedent  obligation  which  might  be 
made  efiectual  by  adjudication."^ 

349.  When  a  widow  has  by  law  a  right  of  terce  out  of  an  estate,  Deed«  of  provi- 
a  conventional  provision  in  her  favour  by  her  husband,  as  pro-  of°^dowJand 
prietor  of  that  estate,  is  effectual  to  the  extent  of  such  terce.    The  younger  chii- 

*^  dren. 


^  Eari  of  Ro9d>ery  v.  Primrote^  1736, 
M.  3322 ;  Elch.  **  Deathbed,"  No.  8. 

'  MVrueken  ▼.  Pearwm,  14  Sept.  1821, 
2  Uar.  551. 

»  JBat«  V.  Rail,  27  Not.  1818,  F.O. 

*  Lady  SeoUton  v.  Drummond,  1694, 
113822. 

'  Laird  v.  Kirhwood,  1768,  M.  8815. 
On  Uie  other  hand,  in  a  comparatiyely 
recent  cMe,  attendanoe  at  a  ooirnty  meet- 
ing, and  at  »  meeiing  of  road  trnsteeB, 
were  not  admittod  as  eqoiTalents  to  mar- 
ket;  MoiOandy.  MaiOand,  16  May  1815, 


F.G.  Such  meetings,  however,  are  dis- 
tingnishable  from  racing  meetings  and  the 
like,  to  which  the  public  at  large  are 
accustomed  to  resort. 

<  1  Bell,  Com.  7th  ed.  p.  88. 

^  See  the  case  of  Jack  v.  Jachy  20  May 
1857,  19  D.  747,  on  the  question  whether 
a  disponee,  under  a  deed  purporting  to  be 
onerous,  may  found  upon  l^e  conveyance 
in  his  favour  to  the  effect  of  mam^inwg 
it  as  a  security  or  satisfaction  of  a  prior 
debt 
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OHAFTBB  IX.  reosoii  is,  that  to  that  extent  the  provision  is  not  prejudicial  to  the 
heir.^  But  where  the  right  to  terce  is  excluded  by  the  entail  or 
deed  of  provision  r^ulating  the  succession  to  the  estate,  which  it 
may  be  where  the  clause  of  exclusion  is  a  condition  of  the  grant,' 
any  conventional  provision  which  an  heir  in  possession  may  grant 
to  his  widow  under  the  powers  of  the  entail  is  obviously  a  gratuitons 
alienation  to  the  prejudice  of  the  heir,  and  is  liable  to  reduction 
ex  capUe  lecti?  Provisions  to  widows  and  children  granted  on 
deathbed  are,  moreover,  effectual  when  within  the  amount  which 
the  granter  was  bound  to  provide  by  his  contract  of  marriage;^ 
otherwise  they  are  incapable  of  being  enforced  against  the  heritable 
estate.^  With  reference  to  the  rights  of  the  heir,  it  is  immaterial 
whether  such  provisions  are  contained  in  testamentary  settlements 
or  are  constituted  by  bond  of  provision  or  deed  irUer  vivos.  But  it 
would  seem  that  a  provision  by  deed  irUer  vivos  is  effectual  when 
executed  in  li^e  pousiie,  though  it  should  not  be  delivered  luitil 
the  granter  is  on  deathbed.®  The  heir  is  entitled  to  relief  against 
an  indirect  alteration  of  the  succession  upon  deathbed,  e,g.,  where 
a  charter,  containing  a  new  destination,  is  obtained  from  the 
superior,  or  where  estate  is  purchased  in  liege  poustie,  and  the 
purchaser  obtains  a  title  on  deathbed  containing  a  destination  in 
favour  of  a  younger  son.^ 
Deeds  indi-  360.  Bonds  sccludiug  cxccutors  cannot  be  assigned  upon  death- 

S^*h^e^!Sie°^  bed  to  the  prejudice  of  the  heir.*    Legacies  and  provisions  granted 
guccession.       ^^  i^iq  are  not  only  incapable^of  being  made  to  affect  the  heritable 
estate,  but  the  heir  may  prevent  the  executor  frpm  paying  them, 
in  so  far  as  such  payments  may  tend  to  reduce  the  fund  for  pay- 
ment of  moveable  debts  to  the  prejudice  of  his  right  of  relief .• 
361.  II.  Onerous  Dispositions. — ^The  principle  in  such  cases 

1  Stair,  8,  4,  89  ;  £nk.  3,  8,  99  ;  Sehaw  «  1  BeU,   Com.  7th  ed.  p.   89,  citing 

V.  Caldertoood,  1688,  M.  3196  ;  Strachan  Skornoood's  Children  v.  Shorwood,  1669, 

▼.  Baldwin,  1736,  M.  3227 ;  Bay  New-  1  Br.  Sup.  597. 

Um*»  case,  tn/ra,  per  curiam,  ^  Lindsay  v.  JAndiay,  2  Dec.   1819, 

>  Oibion  v.  JReid  {Ho9daw\  1794,  M.  Hume,  156. 

15,869.  ^  M*Kay  v.  Robertwn,  1725,  M.  3224 ; 

*  Hay  Newton  y.  Bay  Newton,  18  July  Murray  v.   Borthwick's  Tr9,,  1797,  M. 
1867,  5  M.  1056 ;  affd.  May  9,  1870,  8  3237. 

M.  (H.L.)  67.     The  proposition  stated  »  Shaw  v.  Gray,  1624.  M.  8208.    The 

in  the  text  is,  of  course,  equaUy  applicable  plea  of  deathbed  was  stated  in  the  case 

to  children's  provisions,   and  it  was  so  of  Ewen  ▼.  Ewent  Trz, — a  redaction  of  a 

applied  in  the  case.  settlement  of  personalty, — but  the  de- 

*  EdmtmtUme  v.  EdmonOone,  1706,  M.  cision  does  not  seem  to  have  been  rested 
8219.  on  that  ground  :  see  the  reports  in  2  Sh. 

B  Biyyaek  v.   Foreman't  Tr$.,  4  June  612,  N.E.  522,  1  W.  &  a  595,  6  SL 

1729,  7  Sh.  704  ;  Rtdddi  v.  Richardvm,  479,  and  17  Nov.  1880,  4  W.  &  S.  846. 

1687,  M.  3212 ;  Fovlii  v.  jPouZtf,  1721,  See  also  EaH  of  Leven  ▼.  Montgowury, 

M.8228  ;  LesUe  ▼.  Ledie,  1747,  M.  3229  ;  1683,    M.    3217,  and  Oowie  v.  Brown, 

Logan  v.  OampbeU,  1757,  M.  3230.  1707,  M.  8220, 
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is,  that  the  heir  may  have  the  deed  set  aside  on  condition  of  ohaptib  ix. 
refaoding  the  consideration  money.^    If  the  price  had  been  in-  Heir's  right  of 
vested  in  heritable  securities,  and  the  transaction  is  a  fair  one,  the  Si^Sfonwii 
hdr  loses  nothing,  and  he  may,  if  he  pleases,  hold  the  purchaser  reminding  the 
to  his  bargain.     If  the  price  is  extant  in  the  form  of  money  or  money, 
personal  estate,  the  heir  will  have  relief  against  the  executors ; 
bat  the  right  of  relief  would  not,  as  we  think,  extend  to  any  part 
of  the  price  which  had  been  consumed  by  the  ancestor  in  the 
course  of  his  ordinary  expenditure ;  for  that  is  not  an  alienation 
to  the  prejudice  of  the  heir,  but  a  deterioration  of  the  subject. 

362b  It  may  be  suggested  for  consideration  whether  the  right  Whether  heir 
of  the  heir  to  reduce  a  sale  of  land  in  respect  of  deathbed  is  absolute,  provennfiSr- 
or  is  confined  to  cases  where  he  is  in  a  position  to  prove  lesion  SIJJJj^h^* 
or  fraud.     On  this  subject^  the  dicta  of  Erskine*  and  Bell*  are 
onsatis&ctory,  and  their  distinctions  unsubstantial.    But  neither 
of  these  eminent  writers  asserts  that  the   heir  has  an  absolute 
right  to  challenge  a  sale  for  a  fair  price ;  and  the  existence  of  such 
a  right  has  not,  so  far  as  we  are  aware,  ever  been  affirmed  by  a 
decision  of  the  Court.    We  therefore  feel  warranted  in  stating  the 
law  to  be,  that  a  purchaser  can  only  be  dispossessed  where  the  heir 
is  able  to  show  imfaimess  in  the  transaction.^    With  regard  to  the 
terms  on  which  reduction  is  granted,  Professor  Bell  ^  distinguishes 
the  following  cases :   (1)  If  the  ancestor  has  died  with  the  price 
unpaid,  a  bond  granted  for  it,  or  bills  in  his  repositories,  the  heir 
will  have  his  challenge  on  discharging  the  price  or  cancelling  the 
bond  or  bills ;  (2)  If  the  purchaser  has  been  favoured  to  the  heir's 
prejudice,  reduction  is  competent  on  restitution  of  what  has  been 
paid ;  (3)  Where  the  purchaser  has  granted  bond  or  bill  to  younger 
children,  this  is  an  indication  of  mala  fides  sufficient  to  support  a 
reduction ;    but  the  heir  must  repay  to  the  purchaser  the  sum 
disbursed,  or  relieve  him  of  the  obligations  granted  to  the  younger 
children;*  (4)  Where  the  price  has  been  paid  to  the  ancestor,  the 
heir,  as  his  representative,  must  indemnify  the  purchaser  as  a  con- 
dition of  the  decree  of  reduction,  and  seek  his  remedy  against  his 
ancestor's  executors  or  grantees^ 

363.  The  creation  of  burdens  or  securities  is  a  virtual  aliena-  security  trans- 
tion,  but  the  heir  can  always  disburden  the  estate  of  a  security  by  J^*^rem5y  ^a 
pajring  the  debt ;  and,  as  a  reduction  would  only  be  granted  on  acpBinst  the 


executors. 


'  ErriE.  3,  8,  97 ;  1  BeU'sGom.  7th  ed.  bed,"  App.  No.  5,  6  Pat.  578  ;  Richard- 

V-  87.  «m  a/nd  Riddd  v.  Sinclair,  1685,  M.  3210. 

*  Enk.  8,  8,  97.  ^  Bell's  Com.  ut  tupra. 

*  1  Boll's  Com.  7th  ed.  p.  88.  *  Richardton  and  Riddd  v.  Sinclair, 
^  See,  on  tiie  sabject  of  reduction  of  tupra. 

nJei,  the  CMesof  CHlberi,  1608,  M.  3290 ;  '  OiUcapU  v.  OiUetpie,  18  June  1802, 


OampbeO  v.  Rankin,  J,%06,  M.   ''Death-       Hume,  145. 
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OHAFTSB  IX. 


lieases  how  far 
reducible  ex 
capite  lecH, 


Discharges  of 
heritable  secu- 
rities not  re- 
ducible. 


similar  terms,  it  does  not  appear  that  the  element  of  deathbed 
makes  any  difference  in  questions  between  heirs  and  heritable 
creditors.  The  true  remedy  is  by  an  action  against  the  executor 
for  repayment  of  the  loan  as  heritage  converted  contrary  to  the 
law  of  deathbed.  In  the  case  of  heritable  bonds  granted  in  lecto  in 
security  of  prior  debts,  it  has  been  held  that  the  heir  has  no  action 
against  the  heritable  creditor.^ 

354.  Leases  exceeding  the  ordinary  term  of  duration  are  re- 
ducible ex  capite  ledi?  but  where  granted  in  the  exercise  of  a  due 
course  of  administration  they  are  not  reducibla*  Where  a 
grassum  is  taken  on  deathbed  it  is  challengeable,  according  to  Pro- 
fessor Bell,  in  so  far  as  the  money  is  given  to  executors  to  the  pre- 
judice of  the  heir ;  but  it  is  apprehended  that  an  action  could  not 
be  maintained  against  the  tenant  to  the  effect  of  compelling  him, 
without  restitution  of  the  grassum,  to  pay  the  full  rent.^  A  sale  of 
growing  timber  has  been  sustained  as  an  act  of  ordinary  adminstra- 
tion  in  a  question  with  the  purchaser.^ 

366.  In  a  question  between  heir  and  executor,  the  assignation 
of  an  heritable  debt  by  the  ancestor  on  deathbed  is  the  same  in 
principle  as  a  sale  of  land ;  but  the  rule  does  not  extend  to  the 
extinction  of  securities  by  discharge  ;  for,  according  to  the  judgment 
in  an  early  case,  "  though  one  be  restrained  from*  conveying  an 
heritable  debt  on  deathbed  in  prejudice  of  his  heir,  he  may  take 
payment  thereof  on  deathbed,  and  so  dissolve  the  obligation  he 
could  not  transmit  on  deathbed."  ^ 


SECTION  III. 
Title  to  challenge  ex  capite  lectl 


to  title. 


Titieofthe 
heir-at-law. 


Qenerai  rule  as  366.  The  rule  is,  that  the  title  to  pursue  a  reduction  belongs  to 
the  heir  who,  but  for  the  deathbed  deed,  would  be  entitled  to  make 
up  a  title  to  the  subjects  as  heir-at-law  or  of  provision. 

367.  The  heir-at-law,  whether  of  line  or  of  conquest,  is  entitled 
to  challenge  a  deathbed  deed  unless  his  title  is  excluded  by  an 
antecedent  disposition.^    And  where  the  nearest  apparent  heir  dies 

7  The  teat  of  the  title  to  chaUenge  is 
the  possibility  oE  the  heir  suoceeding  to 
the  estate  if  the  deed  in  question  were  re- 
duced. Thns,  in  Qranl  v.  Grants  Tn., 
2  Dec.  1859,  22  D.  58,  where  a  father 
had  made  up  a  titie  as  heir-at-law  to  his 
son,  and  ratified  his  disposition  to  a  third 
party,  it  was  held  that  a  daughter,  after* 
wards  bom,  had  no  title  to  challange  hsr 
brother's  dbpositioit 


1  Shaw  V.  Gray,  1624,  M.  3208  ;  Pol- 
look  V.  FairhoLm,  1632,  M.  3209  ;  DarUng 
v.  Bay,  1709,  M.  3222. 

a  ChrUtiaon  v.  Kerr,  1738,  M.  8226 ; 
Bogle  V.  Bogle,  1759,  M.  8235. 

'  SempU  V.  Sem^  1  June  1818,  F.C. 

*'  1  BeU,  Com.  7th  ed.  p.  89. 

B  Maxwell  ▼.  Corrie,  1724,  M.  8329. 

*  Miee  v.  Watmm,  1712,  M.  16,980  ; 
Brown  v.  Thaouon^  1684,  M.  8200. 
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withoat  making  up  a  title,  the  right  of  challenge  passes  to  the  next  chawmk  ix. 
heir,^  even  though  the  heir  dying  in  apparency  is  aliogui  aucces- 
mms,  and  has  no  interest  to  challenge.^  Thus,  where  a  truster  left 
his  whole  estate  in  the  first  plac6  to  his  eldest  son,  and  failing  him 
by  death  in  minority,  appointed  it  to  be  distributed  among  various 
legatees,  and  the  institute  took  benefit  under  the  trust  and  died  in 
minority,  the  truster's  nephew  and  the  next  heir  was  held  entitled  to 
reduce  the  settlement  ex  capUe  ledi  ;  but  the  judges  were  of  opinion 
that,  if  the  intestate  had  attained  majority,  his  approbation  of  the 
settlement  would  have  barred  reduction  at  the  instance  of  a  remoter 
heir.'  But  in  special  circumstances,  where  a  settlement  for  dis- 
tribution was  expressly  ratified  by  the  eldest  son  and  apparent  heir 
of  the  truster,  the  next  heir  was  held  to  be  barred  from  reducing 
the  settlement  ex  capUe  Ucti} 

368.  The  heir  of  provision,  whether  by  tailzie,  marriage-con- Title  of  the 
tract,  or  destination  in  the  investiture,^  whether  nominated  by  the  ^i^^^ 
maker  of  the  deathbed  deed,^  or  by  a  remoter  ancestor,  is  entitled 
to  pursue  for  reduction  on  this  ground,  and  that  even  where  the 
person  favoured  by  the  deathbed  deed  is  the  heir  of  line;^  the 
principle  being,  that  the  order  of  succession,  as  settled  by  law  or 
deed  previous  to  deathbed,  is  not  to  be  altered  on  importunity 
during  that  period  of  weakness^  An  heir  of  provision  is  not 
required  to  complete  a  title  by  infeftment  to  qualify  himself  to 
institute  a  reduction.^  The  heir-substitute  under  an  imperfect 
entail  or  deed  of  simple  destination  has  therefore  a  good  title  to 
challenge  an  alteration  of  the  succession  by  deed  executed  on  death- 
bed, whether  made  by  the  institute  under  the  destination  or  by  a 
prior  substitute.^  And  it  is  no  objection  to  his  title  to  reduce,  that 
the  granter  of  the  deathbed  deed  was  expressly  authorised  to  alter 
the  destination,  for  the  ground  of  reduction  is  not  the  want  of  power, 

^  Cfuig  ▼.  MaUmen  of  Olatgow,  1789,  proTimon  under  a  previons  deed  of  the 

M.  3199.  deceased,  and  the  title  of  the  latter  to  sae 

*  Kennedy  v.    Arbwthn43€y    1722,    M.  as  an  heir  of  provision  was  admitted  to 
3198.  be  incontestable^  the  only  question  being 

'  Irvine  v,   TaU,   3  June   1808,   M.  as  to  the  effect  produced  by  an  express 

"Deathbed,"  App.  No.  6;  Medderwiek  revocation  of  the  prior  deed. 

V.  Camjpbell,  1740,  Elchies,  "Deathbed,"  ?  i  Bell,  Ck)m.  7th ed.  p.  92. 

No.  13.  ^  Porteffidd  v.  Cant,  tupra;  Marquis 

*  LeUk  V.  Leiik,  6  Jnne  1848,  10  D.  of  ClydeidaU  y.  Barl  of  Dundonaldy  1726, 
1137.  M.  3180. 

'  Hepburn  v.  Hepburn^  1668,  M.  8177;  *  Cogan  v.  Lytyn,  4  Dec.  1830,  4  W.  & 

PmierfddY.  Ca/fU,  1672,  M.  8179  ;  Hmoie  3.  391 ;  ibid.,  28  Jan.  1882, 10  Sb.  267. 

▼.  Merry,  M.  **Writ,'*  App.  No.  8,17  In  the  first  case  the  porsuer  failed  because 

Match  1806,  5  Pat.  101,  and  cases  dted  he  had  erroneonsly  described  himself  as 

m/fu.  heir  of  proviuon  to  the  settlor  when  he 

'  See  Cnx^ord  v.    CouUe,  14  March  should  have  been  designed  heir  of  provi- 

1806,  5  P^  78,  where  the  contention  lay  sion  to  the  institate,  by  whom  the  snooes- 

between  the  heir-at-law  and  the  heir  of  sion  was  altered  on  deathbed. 
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oHAfWB  IX.  but  the  presumed  want  of  capacity  or  of  firmness  on  the  part  of 
the  granter  of  the  deed.^  A  prior  effectual  alteration  of  the  settle- 
ment may  be  pleaded  by  the  disponee  under  the  deathbed  deed  to 
exclude  the  title  of  the  heir  of  the  subsisting  settlement.^ 

369.  No  case  has  been  found  in  which  it  was  held  that  a  person 
claiming  as  institute,  or  immediate  disponee  of  the  defunct  under  a 
prior  settlement,  would  not  have  a  title  to  reduce  a  subsequent 
deed  of  settlement  executed  on  deathbed  to  his  prejudice;  and 
though  there  is  a  general  understanding  that  the  remedy  is  confined 
to  proper  heirs  of  provision,  the  case  of  Merry  v.  Hotcie  is  a  direct 
authority  in  favour  of  the  title  of  a  disponee.'  In  one  case  it  was 
observed  that  the  right  of  challenge  in  respect  of  deathbed  only 
belongs  to  heirs  whose  titles  fall  to  be  completed  by  service;^  a 
definition  which  would  include  an  heir  who  is  a  first  taker,  but 
who,  in  respect  of  his  not  being  named  in  the  deed,  but  merely 
designed  as  heir,  requires  a  service  to  establish  his  relationship. 
Legatees  and  beneficiaries  under  trust-settlements  of  heritable 
estate  have  been  held  to  have  no  claim  to  the  character  of  heirs  of 
provision  in  a  question  of  title  to  reduce.^  Claimants  under 
marriage-contracts  are  in  the  same  position;  but,  as  they  are 
creditors  in  a  question  with  heirs,  they  have  a  remedy  by  action 
against  the  heir  in  his  representative  character.^ 

360.  It  is  said  by  Professor  Bell,  on  the  authority  of  an  early 
.  apparent  heir.  ^^^^^^  ^-^^^  ^j^^  privilege  of  reduction  ex  capite  lecti  is  competent  to 

an  heir-at-law  possessing  on  apparency.^  It  has  been  doubted 
whether  this  privilege  can  be  exercised  by  an  heir  of  provision  who 
has  not  made  up  a  title.^  There  does  not  appear  to  be  any  solid 
distinction  between  the  two  cases.  As  a  matter  of  fact,  it  i& 
believed  that  where  the  fact  of  deathbed  was  notorious,  the  heir  not 
infrequently  made  up  his  title  by  service  or  entry  with  the  superior, 

^  PatHton  ▼.   Dimn'f  Trs.,   9  March      and  the  first  taker  after  him  an  hdr  of 
1866,  4  M.  555,  6  M.  (H.L.)  147  ;  and 
see  M'Mwen  v,  PaUiton,  27  March  1865, 
8  M.  779. 

'  Duke  of  HamiUon  v.  Douglas^  27 
March  1779,  2  Pat.  449. 

»  Howie  V.  Merry,  1801,  M.  "  Writ," 
App.  No.  8  ;  17  March  1806,  5  Pat  101. 
The  pursuer,  who  successfully  maintained 
his  title  to  set  aside  the  deed,  was  one  of 
two  joint  disponees  under  a  previous 
settlement  of  the  same  person.  But  see 
£rsk«  o,  8,  98. 

^  ShoAD  V.  CampbeUy  vnfra^  per  Lord 
Medwyn.  It  need  scarcely  be  obeerred 
that  in  the  case  of  a  disposition  to  the 
gprantee  himself,  and  other  persons  named 
in  succesmon,  the  grantee  is  the  institute, 


Title  of  an 


provision.  Such  an  heir  would  have  a 
clear  title  to  reduce  a  deed  of  alteration. 
The  observations  in  the  text  apply  to  the 
case  of  direct  dispositions  to  heirs,  reserv- 
ing the  granter's  liferent. 

^  Shaw  V.  Campbeirs  Exrs.,  2  March 
1847,  9  D.  782;  and  see  Jforisofi  v. 
Moriton,  12  Feb.  1808,  Hume,  147. 

*  McuDweU  V.  NeiUon,  1722,  M.  3194 ; 
Campbell  v.  Campbell,  1788,  M.  3195. 

'^  1  Bell,  Com.  7th  ed.  p.  92,  dtug 
Oraham  v.  Oraham,  1779,  M.  3186. 

"  Compare  Graham  v.  Oraham,  tupfu, 
where  the  heir-at-law  was  also  hear  of  in- 
vestiture, with  Sdmomton  v.  Edmoruton, 
1687,  M.  16»089. 
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without  taking  the  trouble  to  cut  down  the  deathbed  deed.     In  a  qhaptibix. 

case  where  this  was  done  by  an  heir  who  was  also  a  trustee  under 

the  deathbed  deed,  it  was  held  that  his  act  was  neither  fraudulent 

nor  inconsistent  with  his  duty  as  a  trustee.^    Where  a  written 

title  is  necessary,  a  general  service  not  followed  by  an  entry  from 

the  superior  has  been  considered  insufficient.' 

361.  During  the  lifetime  of  the  heir,  and  within  the  period  of  2^*21^^* 
prescription,  his  right  of  challenge  may  be  made  available  to  his  by  creditors, 
creditors  either  by  adjudication  or  by  direct  action  libelling  on  their 

right  as  creditors.  "  This,"  says  Professor  Bell,  "  seems  to  rest  on 
the  ground  that  the  creditors  may  competently  have  a  declarator 
tliat  their  debts  should  have  free  course  to  attach  the  estate 
nnobstracted  by  the  deathbed  deed."  '  The  husband  of  an  heiress  other  tiUes. 
cannot  institute  a  reduction  ex  capite  ledi  in  her  name  without  her 
consent.^  The  donatory  of  the  Crown  has  a  title  to  insist  in  an 
action  of  reduction  on  this  ground.^  The  rigl)t  of  an  heir  duly 
entered  passes  to  his  representatives,^  but  that  of  an  apparent  heir 
of  course  dies  with  him,  if  it  is  not  made  effectual  in  his  lifetime. 

362.  An  heir  may  elect  to  ratify  a  deathbed  deed,  and  having  Ratification  by 
done  so,  he  has  exercised  his  option,  and  there  is  no  longer  any  ther  effectual^ 
right  of  challenge  capable  of  being  attached  by  creditors  or  trans-  j^-^i^'J^to* 
mitted  to  heirs.^    This,  of  course,  is  stated  on  the  assumption  that 

the  ratification  has  been  made  in  good  faith  ;  for  if  the  heir  should 
gratuitously  ratify  a  deed  to  his  prejudice  while  in  a  state  of  in- 
solvency, his  creditors  may  have  the  transaction  set  aside  under  the 
powers  of  the  Statute  1621,  cap.  18 ;  or,  if  the  person  favoured 
by  the  deathbed  deed  be  a  creditor  of  the  heir,  and  the  effect  of  the 
ratification  is  to  constitute  a  preference  in  his  favour,  reduction 
will  be  competent  under  the  Act  1696,  cap.  5,  or  at  common  law. 
Batification  may  either  be  by  express  deed  or  by  tacit  homologa- 
tion.8  In  the  former  case,  the  construction  of  the  deed  is  fur  the 
Court,*  in  the  latter  the  question  is  one  of  evidence,  which  may  be 
left  to  a  jury.*    Mere  lapse  of  time,  even  to  the  extent  of  seventeen 

^  TkainY.  2%atn,  1S91,  18R.  1196.  Steveruon  v.  ffamtlUm,  7  Dec  1888,  1 

>  1  BeU,  Com.  7th  ed.  p.  92.  D.  181. 

'  Com.  ut  wpra;  Enk.  2,  12,  6,  and  *  Brock  ▼.  Cochrane,  2  Feb.  1809,  F.O. 

3,  3,   100;    Balmerino*i  Cn.   v.   Lady  <  See  Smithy,  Shiddt,  18  Feb.  1880, 

Ccvper,  1669,  M.  3203.  8  Sh.  558. 

*  Qrtenkia  ▼.  JtOm,  15  Feb.  1826,  4  ?  LeUh  v.  Leith,  6  June  1848,  10  D. 

Sh.  N.E.  478  ;  AUkem  y.  Orr,  1802,  M.  1137. 

16,140.     The  priTilegii,  therefore,  does  "  Under  the  Act  1621,  cap.   18,  the 

not  fall  under  the  jus  mariti,  but  U  testator'^  creditors  wiU  alao  have  a  remedy 

mlogooB  to  the  caee  of  ekscting  between  against  deeds  prejudicial  to  their  just 

Icgil  and  conventional  proyisions,  where  rights;  Lindtay*8  C7r<.,  1714,  M.  3204. 

the  wife  18  held  to  have  a  personal  right  *  HMhard$on  v.  Riehard$onf  8  March 

of  choioe,  preferable  to  that  of  her  hus-  1848,  10  D.  872 ;  Mwrray  v.  Jfurroy't 

UoJ  or  his  creditors  ;  see  Lovmn  v.  Tn.,  21  Jan.  1826,  4  Sh.  874,  K.E.  877. 
Towg,  15  July  1854,  16  D.  1098  ;  and 
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cHiJTMt  VL  jeaiB}  or,  as  in  another  case,  twenty  years,*  is  not  conclusive  on 
the  question  of  homologation.  A  deed  executed  on  deathbed  may 
be  ratified  at  the  time,  but  the  signature  of  the  heir  as  witness  does 
not  import  approbation  of  the  contents.'  Homologation  will  not 
easily  be  inferred  where  the  heir  was  ignorant  of  his  legal  rights, 
and  any  unfair  practice  or  dissimulation  on  the  part  of  those 
interested  in  obtaining  a  ratification  of  a  deathbed  deed  will  usually 
be  fatal  to  the  transaction.*  A  deed  of  ratification  executed  on 
deathbed  was  held  not  to  be  challeugable  on  that  ground.^  As  the 
efiTect  of  reducing  a  deed  of  settlement  ex  capite  lecti  is  to  defeat  the 
intention  of  the  testator  in  all  cases  where  actual  incapacity  is  not 
proved,  the  law  of  approbate  and  reprobate  is  applicable.  The 
heir  is  held  to  repudiate  the  settlement  if  he  brings  it  under  leduc- 
tion  on  this  head,  and  consequently  he  is  barred  from  claiming  any 
interest  in  the  moveable  estate  under  its  provisions.^ 

SECTION  IV. 

Exclusion  of  the  Heib's  Title  and  effect  of  Revocation. 

Privilege  of  re-  363.  (1.)  It  has  been  seen  that  a  settlement  executed  on  death- 
be  wnounced^*  bed  may  Ije  ratified  or  homologated  by  the  heir  after  the  ancestor's 
to  ^liM^'  ^^^^-^  It  ^^  li^^^  settled  by  a  series  of  judicial  decisions  that 
the  privilege  of  reduction  on  the  head  of  deathbed  cannot  be 
renounced  in  the  ancestor's  lifetime.^  **  The  heir/'  says  Mr.  Erskine, 
"  can  by  no  antecedent  general  writing  renounce  his  right  of  reduc- 
tion, and  thereby  give  validity  to  all  dispositions  that  may  be  after- 
wards granted  in  lecto  to  his  hurt ;  for  few  heirs,  for  fear  of  being 
disinherited,  would  dare  refuse  to  sign  such  renunciations."^  But, 
in  the  opinion  of  the  same  author,  and  of  Mr.  Bell,  the  heir's  assent 
to  a  particular  deed,  if  fairly  obtained,  bars  his  right  of  challenge 
in  the  event  of  the  granter  dying  within  the  sixty  days ;  ^  and  in 

1  Brodie  v.  BrodU,  6  July  1827,  5  Sh.  «  I/mdon  v.  L(md(mt  1811,  1  Sandfoid 

835.  on  Heritable  Suooeesioix,  p.  145 ;  La/dMi 

'  Oard/ner  v.  Gardner,  3  Dec.  1880,  9  E.  and  M,  Ker  ▼.  Duke  of  BtxtlMrgk*s 

Sh.  138.   On  the  pomt  of  iona/cfe  posses-  TVs.,  28  Not.  1815,  Home,  25  ;  5  Hay 

sion  see  Moir  ▼.  Mudie,  16  June  1826,  4  .1819,  1  Bligh,  1. 

Sh.  725,  N.E.  731.  ?  Supra,  §  357. 

>  Ersk.  8,  8,  48 ;  BaUas  v.  PauL,  1704,  »  It^it  v.  ffamUtan,  1733,  M.  8327, 

M.  5677.  Eloh.  *'  Deathbed,"  No.  1 ;  lUid  v.  Camp- 

*  See  Murray  v.  Murray's  Trt.,  21  bell,  1728,  M.  8327;   Trvirig  v.  Irving, 

Jan.  1826,  4  Sh.  374,  N.E.  377.  1744,  M.  8332 ;  Murray  y.  Murray's  Trs^ 

^  CUugh  V.  Ledie,  1744,  M.  8182.  The  21  Jan.  1826,  4  Sh.  374,  N.E.  877. 

effect  of  this  decision  is  misapprehended  *  Enk.  8,  8,  99. 

by  BeU,  1  Oom.  7th  ed.  p.   93.    The  ^^  Enk.  ui  tupra;  1  Bell,  Com.  7th 

report  states  that  '^the  Lords  mnwiiliiftd  ed.  pp.  90-91. 
from  the  redootioQ." 
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the  absence  of  any  adverse  authority,  their  opinions  would  probably  cgAwiR  g, 
be  held  to  fix  the  law.^ 

S64.  (2.)  Dispositions  granted  in  the  exercise  of  a  power  of  dis-  Deeds  in  the 
posal  given  by  a  proprietor  to  a  person  who  is  not  the  absolute  pro*  ^wen  of  dU- 
prietor  of  the  estate  are  not  subject  to  the  operation  of  the  law  of  5S3bi^*«*^ 
deathbed.  The  law  of  deathbed  contemplates  the  protection  of  the  eapiu  Ueti, 
heir  of  the  granter  against  deeds  granted  to  his  prejudice ;  but,  in 
the  case  supposed,  the  granter  is  not  the  proprietor,  and  his  heir 
would  take  nothing  by  the  reduction  of  the  deathbed  deed.  Where, 
therefore,  estate  is  given  to  one  person  in  liferent  and  to  another 
in  fee,  subject  to  a  power  of  disposal  on  the  part  of  the  liferenter, 
the  exercise  of  that  power  is  not  challeDgeable  ex  capite  lecti.^ 
And  if  a  piopriet-or  convey  his  estate  to  his  son  in  his  lifetime, 
reserving  his  own  liferent,  together  with  a  power  to  burden  or  dis- 
pose,' or  settle  his  estate  in  strict  entail,  reserving  only  a  liferent 
and  power  to  burden,^  the  exercise  of  such  reserved  powers,  by  . 
granting  provisions  to  younger  children,  is  not  liable  to  challenge 
under  the  law  of  deathbed.  The  distinction  is  obvious  between 
such  cases  and  the  attempted  reservation  of  a  power  to  dispose 
diam  in  articulo  mortis  by  a  person  who  retains  the  fee  of  Iiis 
estates,  or  such  powers  as  the  law  holds  to  be  equivalent  to  a  fee. 
It  is  an  inflexible  rule  that  a  proprietor  cannot,  by  direct  reserva- 
tion of  a  power,  obtain  the  capacity  of  disposing  of  his  estate  on 
deathbed.  This  rule  applies  even  to  the  case  of  a  proprietor  who 
has  divested  himself  of  some  of  the  powers  of  a  fiar  by  executing 
and  recording  a  deed  of  entail  of  his  estates ;  and  in  such  a  case, 
where  the  entailer  was  constituted  the  institute  or  disponee  under 
the  deed  of  entail,  and  subsequently  on  deathbed  granted  to  his 
widow  and  younger  children  certain  provisions,  being  in  the  exer- 
cise of  the  powers  of  the  entail,  those  provisions  were  held  to  be 
reducible  at  the  instance  of  the  heir  of  entail.' 

366.  (3.)  The  revocation  of  a  voluntary  settlement  is  not  chal-  Deeds  of  ravo- 
lengeable  under  the  law  of  deathbed «    The  reason  is,  that  a  mere  SicibieTeflSit 

Un  the  caM  of  Murray  v.  Mwrray,  »  PringU  v.  PrinrjU,  29  Jan.  1767,  2  ^'*^*'  ™^«- 

lupra,  the  Court  reduced  a  ratification  of  Pat  180,  reversing  M.  3287. 

a  deathbed  deed  under  which  the  heir  was  *  Forbes  v.   ForheB,  29  Jan.   1756,  2 

to  KoeiTe  £400  in  place  of  £10,000 ;  but  Fat  8,  reversing  M.  3281  ;  cited,  along 

the  judgment  was  rested  on  the  unfair-  with  the  case  of  PringU^  by  the  Lord 

nen  of  the  transaction,  and  the  pursuer's  President  in  Morris  v.  Tennant. 

ignoraiice  of  his  legal  rights  at  the  time  ^  Hay  NewUm  v.  Hay  Newton,  18  July 

of  entering  into  it      See  on  this  point  1867,  5  Macph.  1056 ;  affirmed  9  May 

Murray  v.  KMiKh,  29  Mar.  1739,  1  Cr.  1870,  8  M.  (H.L.)  67. 

St  &  Pat  245.  «  Ersk.  8,  8,  98  ;  CwUs  v.  Crawford, 

*  Somervdl  v.   Geddie,  1743,   Elchies,  14  March  1806,  5   Pat  73 ;  Mudie  v. 

"Deathbed,"  No.   16  ;  Morris  v.  Ten-  Moir,  1  3iarch  1824,  2  Sh.  (Ap.  Ca.),  9 ; 

WMt,  7  June  1868,  15  D.  716  ;  6  July  Whitelaw  v.  Lang,  cited  in  a  note   to 

1855, 18  D.  (Ap.  Gb.),  42 ;  27  Jnr.  546.  Mudit^s  case,  p.  18 ;  MiUar  v.  Marsh, 

infra. 
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oHAPTiB  g.  revocation  in  it&  direct  operation  ^  is  not  prejudicial  to  the  rights  of 
an  heir,  whether  of  line  or  of  provision,  while  in  some  cases  it  may 
operate  in  his  favour,  hj  displacing  the  deed  or  deeds  which 
excluded  him  from  the  succession.  The  rule  is  illustrated  by  the 
case  of  Miller  v.  Marsh,*  where  an  entailer  was  held  entitled  by  a 
deed  executed  on  deathbed  to  convert  a  tailzied  succession  into  a 
simple  destination,  by  merely  revoking  the  restraining  clauses  of 
the  deed  of  entail.  The  effect  of  this  proceeding  was  to  raise  the 
interest  of  the  institute  to  a  fee-simple  estate,  and  to  reduce  that  of 
the  heirs-substitute  from  a  vested  interest  to  a  mere  expectancy ; 
yet,  as  the  object  was  accomplished  by  revocation,  the  heir  was  held 
to  have  no  title  to  reduce.  In  this  case  the  revocation  was  made 
under  a  reserved  power ;  but  it  would  seem  that  when  a  deed  is  in 
its  nature  revocable,  the  non-reservation  of  a  power  to  revoke 
would  not  affect  the  granter's  right  of  revocation  upon  deathbed. 
Effect  of  revo-  3^6.  (4.)  A  deed  of  alteration,  or  codicil  to  a  settlement,  if  it  is 
Sn«f  with  new  ^'^J^^i^  more  than  a  simple  revocation,  total  or  partial,  of  the  pro- 
eetuement.  visions  of  the  Settlement,  is  to  the  extent  of  the  alteration  a  new 
disposition.  By  the  law  of  deathbed,  the  dispositions  contained  in 
a  deed  of  alteration  or  new  settlement  are  liable  to  reduction  at  the 
instance  of  the  heir  of  provision  of  the  previous  settlement  in  liege 
poustie  ;  or,  if  there  be  no  heir  of  provision,  then  at  the  instance  of 
the  heir-at-law.  But  here  it  is  necessary  to  distinguish  the  case  of 
a  settlement  in  favour  of  heirs  of  provision  not  alioqui  succesmrus 
from  that  of  a  disposition  to  the  heir  at-law.  For,  by  an  extension 
of  the  rule  already  noticed  in  relation  to  deeds  executed  under 
powers,  the  doctrine  has  been  recognised  that,  in  the  case  of  a 
settlement  in  favour  of  a  stranger,  the  reservation  of  a  power  to 
alter  or  revoke  on  deathbed  is  effectual  as  a  condition  of  the  grant ; 
so  that  its  exercise  cannot  be  challenged  by  the  disponee  or  heir  of 
provision.'    And  it  would  seem  that  such  reserved  powers  may  be 

^  That  it  may  be  indirectly  prejudicial  Crawford  v.    OouiU : — *'  It  is  adnutted 

to  the  iotereeta  of  the  heir  of  line  is  that  if  a  valid  liege  poustie  deed  eadsted 

sufficiently  obvious,  e,g,,  where  under  the  at  the  death  of  the  granter,  the  deathbed 

revoked  deed  he  is  entitled  to  the  sucoes-  deed  woald  also  be  good.     It  is  to  be 

sion,  and  the  effect  of  the  deed  of  revoca-  observed,  however,  that  this  liege  poutUe 

tion  is  to  revive  a  previously  executed  deed  must  be  in  favour  of  a  stranger,  and 

deed  in  favour  of  a  stranger.     The  case  not  in  favour  of  the  heir  alioqui  eueeea- 

of  Millar  v.  Marth,  infra,  is  an  example  sums.     A  deed  in  lus  favour  would  be 

of  a  deed  of  revocation  operating  indirectly  held  to  be  an  evasion  of  the  law,  and  not 

to  the  prejudice  of  the  heir  of  provision.  effectual.     This  u  obvious  in  principle ; 

'  Millar  v.  Marth,  15  D.  823  ;  22  May  the  stranger  disponee  is  bound  to  hold 

1855,  2  Macq.  284.  good  any  power  reserved  against  him  ;  if 

'  Ersk.  8,  8,  98  ;  1  Bell,  Godl  7th  ed.  such  power  be  duly  executed,  he  cannot 

p.  90  ;  Livingstone  v.  Memies,  1705,  M.  complain  '*  (5  Pat  95).     See  Lord  Presi- 

8261.     In  addition  to  these  authorities,  dent  Campbell's   opinion    to    the  same 

we  cite  the  observations  on  this  point  in  effect,  retorted  5  Pat  74-75. 
Lord  Eldon's  instructive   judgment   in' 


oiMii,  1758,  M.  3285 ;  per  Lord  Jiutioe.  21  Feb.  1812, 5  Pai.  569.    Hen  tlia 

Gleik  Hope  in  Shaw  v.  CampbdTs  Exn.,  doe  wm  dixected  to  be  hdd  in  tmit  for 

9  D.  787.    But  a  general  power  of  alter-  tocb  penons  aa  the  tmster  ahoold  appoint ; 

tag  the  snoceanon  given  to  a  disponee  and  the  appointment,  having  been  made 

does  not  imply  that  the  alteration  may  be  on  deathbed,  waa  held  ineflectoaL     Er- 

nude  upon  deathbed  ;  PaUittm  ▼.  DuniCt  tkime  ▼.  Enkine*9  Trt^  8  Dec.  1840,  18 

Ttu,  9  Kar.  1866,  4  Macph.  555.    Lord  D.  228.     In  thia  case  the  porpoeea  rdat- 

Jmtace-Clerk  Inglia  was  of  opinion  that  ing  to  the  disposal  of  the  traster^s  hen* 

nidi  a  power  might  have  been  effectually  table  estate  were  recalled  by  a  oodicil 

given  by  means  of  a  condition, — i.^.,  by  executed  in  Uege  pautUe,  thus  letting  in 

providing  that  the  substitution  contained  the  heir's  resulting  interest ;  and  a  subse- 

in  the  original  settlement  should  not  take  quent  oodicil,  directing  a  distribution  of 

effect  if  the  institute  conveyed  the  estate  the  heritage,  was  reduced  on  the  head  of 

m  lecto.    But,  qwere,  would  not  this  let  deathbed. 

In  the  institute's  heir-at-law  !  *  Pmnycooh    v.    Thammm,   1687,    M. 

'  Hefbum  v.  Htj^ra,  1663,  M.  8177  ;  8248 ;  Bimie9  v.  Laird  of  Polmais,  1678, 

I>9rid9on  V.  Davidton,  1687,  M.  8255  ;  M.  3242,  8  Br.  Sup.  325. 
Bertram  v.  Vere,  1706,  M.  8258.     In  2>.  "  Clyne  v.  Clyne'a  Tr<.,  12  May  1887, 

of  Bamiltoa  v.  Dou^xUy  2  Pat   449,  a  15  Sh.  911  ;  18  Mar.  1889,  M*L.  ft  Rob. 

cluQenge  at  the  instanre  of  an  heir  of  pro-  72.    It  will  be  observed  that  the  objec- 

vinon  under  a  prior  deed  was  held  incom-  tion  to  trusts  for  uses  and  purposes  to  be 

petcnt,  in  reqiect  that  the  deed  challenged  afterwards  declared,  only  arises  in  the 

^VM  granted  in  pursuance  of  a  reserved  event  of  the  subsequent  explanatory  deed 

power.  or  will  being  liable  to  objection  on  the 


THE  LAW  OF  DKATBBKD.  189 

eiercised  upon  deathbed  though  the  words  ctiam  ta  artinJU  warn  its 
are  not  used,  provided  there  is  no  limitatioii  of  time  expteaaed  in 
the  power.^  But  in  the  case  of  a  settlement  in  faTonr  of  an  luir- 
(A4aw,  88  his  right  is  not  derived  from  the  disposidon  in  his  favonr, 
neither  is  it  controlled  by  the  conditions  of  the  settlement.  The 
most  positive  reservation  of  a  power  to  burden  or  dispone  ctiam  in 
artieuh  mortis  in  a  disposition  to  the  heir,  is  whoDv  inopentiTe 
as  regards  the  heir's  right  of  challenge,  and  is  of  no  effect  in  vali- 
dating  any  subsequent  deathbed  deed«^ 

367.  Nor  is  it  possible  to  give  validity  by  anticipation  to  a  deed 
to  be  executed  in  articvlo  mortis  by  conveying  the  estate  to  trustees 
in  liege  poustie,  leaving  the  purposes  to  be  dedaied  in  the  deathbed 
d^d.  A  conveyance  for  purposes  undeclared  is  tmly  a  resulting 
trust  for  the  heir-at-law ;  and  such  a  settlement  is  in  legal  effect 
precisely  the  same  as  one  in  favour  of  the  heir*at-Iaw,  with  a  re- 
served power  of  alteration.'  The  same  principle  governs  the  deci- 
sions of  those  cases  in  which  it  has  been  unsuccessfully  attempted 
to  retain  the  power  of  disposal  on  deathbed  by  executing  a  deed 
blank  in  the  name  of  the  disponee,  and  filling  it  up  upon  deathbed.^ 
The  principle  of  resulting  trust  requires  that  the  name  of  the  heir- 
at-law  should  be  read  into  the  blank  And  where  in  a  trust-settle- 
ment in  favour  of  a  stranger,  with  reserved  powers  of  alteration,  the 
tmst  lapses  through  the  predecease  of  the  beneficiary,  a  resulting 
interest  accrues  to  the  heir-at-law,  which  cannot  be  defeated  by 
deed  or  codicil  executed  upon  deathbed.^ 

^  Enk.  Iff  tupra ;  Buchanan  v.  Bvek-  '  WauAope  ▼.  Ladies  E,  and  M,  Eer^ 


190 


THE   LAW   OF  DEATHBED. 


OHARIR  ZX« 


368.  (5.)  We  now  see  that  it  is  possible  to  give  validity  by 
anticipation  to  a  deathbed  deed  of  appointment,  and  that  this  may 
be  accomplished  by  executing  a  settlement  in  liege  poustU,  con- 


Effect  of  re- 
■erved  power 
to  revoke, 

d^'^S****'"'^  *  taining  a  power  to  appoint  at  any  time,  with  a  destination-over  to 
over,  in  case  of  beneficiaries  other  than  the  heir  in  default  of  appointment  Such 
werc^Tof  the  bcueficiaries,  not  being  proper  heirs  of  provision,  would  not  have 
power.  a  title  to  reduce  a  deed  of  alteration  subsequently  executed.    But 

their  interest  might  be  pleaded  by  the  deathbed  disponee  as  being 
a  preferable  right  to  that  of  the  heir-at-law,  and  therefore  sufficient 
to  exclude  him.    The  effect  of  this  is  best  seen  in  examples.    In 
the  case  of  Ker  v.  Lady  Essex  Ker*s  TrusUes}  a  testatrix,  by  deed 
executed  in  liege  patistie,  conveyed  her  heritable  estate  to  trustees, 
with  directions  to  sell  and  to  pay  legacies,  &c.,  and  finally  to  pay 
over  the  residue  to  such  persons  as  she  would  direct  by  any  writing 
under  her  hand,  and  in  default  of  such  writing,  to  pay  over  the 
residue  to  her  next  of  kin,  according  to  the  law  of  England ;  and 
she  thereafter,  upon  deathbed,  executed  a  memorandum  of  direc- 
tions to  trustees  disposing  of  the  residue  of  her  said  estate.     On  a 
challenge  of  this  instrument  at  the  instance  of  the  heir-at-law,  it 
was  held  that,  as  the  reduction  of  the  memorandum  of  directions 
ex  capite  lecti  would  occasion  the  default  in  the  event  of  which 
the  property  was  to  go  to  the  next  of  kin,  the  heir  was  barred,  by 
want  of  interest,  from  maintaining  the  challenge.^    If  the  reduction 
would  not  benefit  the  heir,  but  would  only  have  the  effect  of  setting 
up  a  different  deed  in  favour  of  parties  other  than  the  heir,  then 
the  heir  has  neither  title  nor  intei'est  to  insist  in  the  challenga' 
Effect  of  clause        369.  (6.)  The  unconditional  revocation  in  express  words  of  a 
coDditiona?on  previously  executed   testamentary  disposition  has  the  effect  of 
"rovin'^iff*^^'  reviving  the  right  of  the  heir,  and  with  it  the  power  of  challenging 
tuai.  deeds  executed  on  deathbed  to  his  prejudice.*    And  where  such  a 


(^und  of  deathbed.  Where  both  deeds 
have  been  executed  in  liege  pouMtiCt  they 
wiU  be  construed  as  one  settlement ; 
WiUoek  V.  Auehtaiony,  3  Pat  659; 
Brack  V.  Hogg,  6  Sb.  118. 

1  Ker  V.  Lady  Essex  Ker's  TV*.,  1  Oct 
1831,  5  W.  &  S.  718.  The  case  is  pre- 
viously reported  in  8  Sh.  680,  N.E.  867  ; 
7  Sh.  454 ;  and  8  Sh.  694. 

'  The  rule  has  been  applied  even  in 
cases  where  the  first  executed  settlement 
did  not  expressly  contemplate  and  pro- 
vide for  the  case  of  the  failure  of  a  sub- 
sequent attempt  to  alter  its  provisions. 
See  the  cases  of  D.  of  Jtoaimrghe  v. 
Wauehope  and  Steuxtrt  v.  Neilaonj  imfra  ; 
B.  of  Stmthmore  v.   Siraikmore^s  Tn,^ 


23  Mar.  1831,  5  W.  &  S.  170,  affirming 
8  Sh.  580. 

s  Barstow  v.  Black  and  On.,  1868. 
6M.147.  The  case  of  WfMiev.M'Bride 
goes  somewhat  beyond  the  reason  of  this 
rule,  for  it  was  there  held  sufficient  to 
bar  the  heir's  title,  that  the  prior  instru- 
ment (although  not  excluding  him)  cut 
down  his  interest  to  a  liferent,  18  & 
228.  Compare  Gray  v.  Gray,  1872, 10 
M.  854. 

*  1  Bell's  Com.,  7th  ed.  p.  91 ;  Find- 
lay  v.  Birkmire,  1779,  M,  8188  ;  ^ewart 
V.  Neilion,  8  Feb.  1860,  22  D.  646; 
Erskine  v.  Erskin€*9  TVs..  3  I>ecU  1850, 
18  D.  228, 
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leTOcation  is  combined  with  a  new  disposition  of  the  estate,  bat 
the  revocation  is  not  expressly  made  conditional  on  the  sub- 
sistence of  the  new  disposition,^  the  same  effect  follows, — the  revo- 
cation is  effectual ;  and  the  heir,  being  no  longer  excluded  by  a 
subsisting  disposition,  is  entitled  to  avail  himself  of  his  right  of 
challenge  ex  capiU  Ucti  to  cut  down  the  new  disposition.'  This 
result  has  been  held  to  follow  even  where  there  is  substantial 
identity  between  the  provisions  of  the  revoked  and  the  revoking 
8ettlement&'  But  where  the  revocation,  whether  in  the  same  or 
in  a  separate  deed,  is  expressed  to  be  conditional,  and  the  pre- 
viously executed  disposition  is  declared  to  be  effectual  in  the  event 
of  the  new  disposition  proving  ineffectual,  the  heir  will  be  debarred 
of  ius  challenge.^ 

'370.  It  has  been  seen  that  in  certain  cases  the  interest  of  the  Effector  new 
grantee  nnder  a  disposition  executed  in  liege  poustie  is  sufficient  to  wben^ri- 
bar  the  heir's  right  of  challenge,  such  disposition  not  being  expressly  JJ^tien^nTta^ 
Tevoked  by  a  subsequently  executed  will  or  disposition.    It  may  not  ezpieedy 
DOW  be  added  that  the  implied  revocation  of  a  disposition  made  in  ^ 
Ikgeptmsiie,  which  results  from  the  execution  of  a  subsequent  in- 
consistent disposition  on  deathbed,  does  not  operate  in  favour  of 
the  heir.    Implied  revocation,  which  arises  from  the  necessity  of 
leconciling  the   provisions    of  two  inconsistent   dispositions,  is 
admitted  only  when  the  subsequent  disposition  is  effectual,  and  not 
where  it  is  liable  to  the  objection  of  deathbed.    Where,  therefore,  a 
testator  leaves  the  revocation  of  a  previously  executed  settlement  to 
be  effected  by  legal  implication,  he  is  considered  to  have  virtually 
declared  that  the  subsistence  of  the  second  disposition  shall  be  a  con- 
dition of  the  revocation  of  the  first.     In  such  a  case,  it  is  obvious 
that  the  heir  cannot  qualify  an  interest  to  set  aside  the  deathbed  dis- 
position.*   When  the  heir  is  himself  a  beneficiary  under  the  liege  where  heir  is 
foustie  disposition,  it  might  be  supposed  that  his  title  to  reduce  was  S^ary.  °* 
not  excluded  by  it,  but  was  rather  confirmed.     But  here  the  law  of 


^  Crawford  v.  OoutU,  1795,  M.  14,958, 
« Kvened  by  Lords  Soealyn,  Thnrlow, 
and  EUoD,  14  Much  1806,  5  Pat.  73 ; 
BatOey  t.  Small,  2¥eh.  1815,  F.G. ;  Moir 
T.  Mudie,  2  March  1820,  F.C.,  1  March 
1824, 2  Sh.  App.  Ca.  9. 

'  The  later  cases  of  Leith  ▼.  Leith,  10 
Jane  1863,  1  M.  940,  and  Cameron  ▼. 
WuCt  Tn.,  S  Feb.  1864,  2  M.  584, 
niae  the  interesting  qnestion.  Whether 
the  heir  can  found  npon  a  revocation  of 
in  heritable  provision  for  the  pnipose  of 
dttllengizig  a  new  settlement  of  the 
otete,  if  tiie  effect  of  a  simple  revocation 
voold  be  to  make  the  subject  of  th«  pro- 


vision fall  into  residne  ?  Upon  principle 
it  would  seem  that  the  interest  of  the 
residuary  legatees  is  8u£Bcient,  in  such  a 
case,  to  exclude  the  heir. 

'  Anderionv,  Fleming,  17  May  1838,  11 
Sh.  612. 

^  Lawrie  v.  Latorie**  Tr$.,  22  Jan. 
1880,  8  Sh.  379  ;  per  Lord  Eldon  m  Craw- 
ford V.  CouUs,  5  Pat.  96 ;  1  BeU's  Com. 
7th  ed.  p.  91. 

■  Ker  v.  Lady  Eaex  Ker*a  Tr».,  tupra  ; 
Rowan  v.  Alexander,  1775,  5  Br.  Sup.  423, 
Hailes,  659  ;  Duke  of  Boxhurgh  v.  Wau- 
chope,  13  Dec.  1816,  F.G.,  25  May  1820, 
6  Pat.  548. 
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oBAmR  iz.  approbate  and  reprobate  interposes  its  regulating  function  for  the 

protection  of  the  ultimate  intention  of  the  testator,  and  declares 

that  the  deathbed  disposition,  though  reducible  as  a  conveyance,  is 

effectual  as  a  will.    If,  therefore,  the  heir  insists  for  reduction  of 

the  deathbed  conveyance,  he  shall  have  his  decree,  but  only  on  the 

condition  of  surrendering  to  the  uses  of  the  will  the  provisions  in 

his  favour  which  are  contained  in  the  liege  poustie  disposition.^ 

Canoeiiation  371.  (7.)  The  cancellation  or  physical  destruction  of  a  deed  of 

Spilw^revoca-  provision  executed  in  liege  poudie,  is  equivalent  to  express  revo- 

to^d  *^hSlf  *^°  cation  in  relation  to  the  rights  of  the  heir,  because  a  deed  which  w 

non-existent  cannot  be  held  to  create  an  interest  adverse  to  the 

heir's  title  to  reduce  a  subsequent  deathbed  deed.     But  in  a  case 

where  the  prior  deed  had  been  cancelled  without  the  granter's 

authority,  and  its  provisions  were  so  far  similar  to  those  of  the 

subsequent  deathbed  deed  that  the  two  instruments  were  capable  of 

standing  together,  the  Court  admitted  the  cancelled  instrument  in 

support  of  the  other,  and  the  House  of  Lords  afBrmed  the  decision.' 

CanceUationof        872.  The  cancellation  or  destruction  of  a  deed  of  revocation  is 

de^°of  rov^  understood  to  have  the  effect  of  reviving  the  instrument  which 

tion  revives      the  cancelled  deed  purports  to  revoke.     In  this  respect  the  effect 

Di'evioiisiv  exe~ 

cnted  settle,     of  Cancellation  differs  materially  from  that  of  a  written  revocation, 
ment.  rpj^^  ^^^^^  ^j  j^^^  ^  JErskine '  is  an  authority  for  the  proposition, 

that  where  a  settlement  of  heritable  estate  has  been  effectually 
revoked,  even  by  a  testamentary  deed,  a  second  deed  of  revocation, 
revoking  the  first,  will  not,  if  executed  on  deathbed,  have  the  effect 
of  reviving  the  settlement,  so  as  to  rear  up  a  title  preferable  to 
that  of  the  heir-at-law.  Apparently  the  settlement  is  held  as 
executed  of  the  date  of  the  deathbed  deed  by  which  it  is  revived,  as 
a  memorandum  incorporated  by  reference  in  a  will  is  held  to  be 
inserted  in,  and  to  hear  the  date  and  attestation  of  the  incorporat- 
ing instrument.  '•  A  deathbed  deed,"  it  was  observed, "  can  operate 
no  effectual  conveyance  of  heritable  property,  or  exclude  the  heir- 
at-law,  unless  he  stands  already  effectually  excluded  by  an  existing 
settlement.  The  testator  revoking  his  revocation,  with  the  view  of 
reviving  an  extinguished  deed,  cannot  make  it  operative  to  the 
prejudice  of  the  heir  who  had  been  excluded  by  the  extinguished 
deed."  *  But  by  the  physical  destruction  or  cancellation  animo  et 
facto  of  a  deed  or  revocation,  everything  thereby  revoked  will  be  as 
effectuallv  revived  as  if  the  revocation  had  never  been  executed. 

^  Black  V.   WaUon,  0  Feb.  1841,  8  D.  ^  Ker  v.  Er$kine,  16  Jan.  1851,  IS  D. 

622.  492. 

^  Mure  v.  Mure,  1  June  1813,  F.C.  ;  *  13  D.  405,  per  Lord  Prandent  B^^le. 
9  Jnne  1818,  6  Pat.  890. 
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lie  deed  of  revocation  being  in  the  case  supposed  undelivered,  can 
only  become  operative  by  being  found  in  the  maker's  repositories 
&t  his  death.  If  it  has  bj  the  will  of  the  maker  ceased  to  exist 
^  the  form  of  a  perfect  and  authenticated  deed,  it  is  of  no  more 
Bfficacj  than  a  draft,  nor  can  it  be  held  to  offer  any  impediment  to 
^  reception  of  the  deeds  which  it  purports  to  revoke  as  of  their 

>  See  Howden  v.  Bawdm,  8  July  1815,  F.C. 
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378.  The  general  rule  in  relation  to  the  distinction  of  Heritable 
and  Moveable  Succession  is  that  which  is  pointed  out  by  the  I^al 
character  or  quality  of  the  estate :  heritable  estate  descends  to  the 
heir ;  moveable  estate  to  the  executors.  Estate  may,  however,  in 
certain  circumstances,  descend  to  the  heir,  or  to  the  executors,  in 
a  character  different  from  that  which  naturally  belongs  to  it.  The 
topics  to  be  treated  under  this  chapter  may  be  divided  as  follows : 
firfA^  succession  in  relation  to  corporeal  subjects ;  second,  succession 
in  incorporeal  rights ;  third,  conversion  under  uncompleted  contracts 
of  sale ;  and  fourth,  rights  of  heirs  and  executors  in  relation  to 
termly  payments  at  common  law  and  under  the  Apportionment 
Acts. 


Rales  B8  to 
aDnezatioDS 
to  heritable 
estate,  and 
severance. 


SECTION  I. 

Corporeal  Subjects,  whether  Hertfable  or  Moveable. 

374.  In  relation  to  corporeal  subjects,  the  distinction  of  heri- 
table and  moveable  in  the  law  of  Scotland  corresponds  substantially 
with  the  distinction  of  moveable  and  immoveable  of  the  Civil  Law 
and  of  general  jurisprudence.  With  respect  to  what  are  included 
under  the  comprehensive  term  of  "fixtures,"  two  general  rules 
have  been  established — (1)  Whatever  is  fixed  to  the  freehold  of 
land  becomes  part  of  the  freehold  or  the  inheritance  ;  (2)  What- 
ever once  becomes  part  of  the  inheritance  cannot  be  severed  by  a 
limited  owner,  whether  he  be  owner  for  life  or  for  years,  without 
the  commission  of  that  which  in  the  law  of  England  is  called 
waste,  and  which,  according  to  the  law  of  England  and  Scotland,  is 
an  offence  which  can  be  restrained.  (3)  To  the  first  rule  there  is 
no  exception,  but  to  the  second  rule,  as  to  the  irremoveability  of 
things  fixed  to  the  inheritance,  an  exception  has  been  established 
in  favour  of  the  fixtures  which  have  been  attached  to  the  inheri- 
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tance  for  the  purposes  of  trade,  and  perhaps  in  a  minor  degree  for   chaptbb  x. 
tiie  purpose  of  agriculture.^     (4)  To  the  complete  elucidation  of 
this  snbject  it  is  necessary  to  introduce  an  additional  proposition, 
which  is,  that  where  the  question  whether  fixtures  are  included 
arises  under  a  sale,  contract,  or  testamentary  writing,  the  primary 
question  is,  whether  according  to  the  agreement  of  parties,  or,  as 
the  case  may  be,  in  the  intention  of  the  testator,  the  fixtures  were 
indnded  in  the  grant.    In   this  question  the   fact  of  physical 
annexation  is  an  element  which  may  or  may  not  be  conclusive, 
according  to  the  conditions  of  the  case.    Thus  in  Tod!8  Trustees  v. 
Fifday}  a  husband  by  contract  of  marriage  made  a  gift  to  his 
wife  of  the  household  furniture  (followed  by  an  enumeration  of 
things) ''  and  other  plenishing  and  effects,  including  heirship  move- 
ables, carriage  and  carriage  horses,  and  other  effects  now  belonging  or 
that  may  be  hereafter  acquired  by  him,  in  so  far  as  the  same  may 
fonn  part  of,  or  be  situated,  or  used  at,  in,  or  in  any  way  connected 
with  his  ordinary  or  principal  residence  and  establishment."     In  the 
garden  and  ground  pertaining  to  the  granter's  country  residence  he 
had  erected  (1)  a  conservatory  and  greenhouses;  (2)  extensive  wire 
fences  of  an  ornamental  character ;   and  (3)  an  observatory,  con- 
taining a  telescope  and  fitted  with  a  revolving  dome.     It  was  held 
that  none  of  those  things  passed,  because  the  clause  in  the  contract 
was  an  assignation  of  a  limited  character  and  for  a  limited  purpose, 
and  "  related  solely  to  effects  intended  for  domestic  use  and  enjoy- 
ment, whether  in   the   way    of   utility  or  of   ornament,"  their 
character  as  heritable  and  moveable  being  inmiaterial.    But  again, 
in  Cochrane  v.  SteveTison,  where  the  question  was  what  was  included 
in  a  contract  of  sale  of  a  country  house,  it  was  held  that  pictures 
fitted  as  panels  into  the  wainscot  of  a  dining-room,  and  capable  of 
being  removed  without  injury  to  the  immoveable  subject,  were  not 
claimable  by  the  purchaser,  the  case   being  treated  as  a  mixed 
qaestion  of  fact  and  of  intention  to  convey.^ 

376.  Betuming  to  the  main  question,  the  question  of  the  right  Rules  apply 
to  fixtures  has  b^n  simplified  by  the  decision  of  the  House  of  ^  ^JSTm  to 
Lords  in  Brand! s  case,  and  the  observations  of  Lords  Cairns  and  property  in 
Selbome  will  hereafter  be  referred  to  as  establishing  a  clear  ground 
of  judgment  applicable  to  such  cases.     It  had  been  established  by 
the  older  case  of  Fisher  v.  Dixon^  that  in  a  question  between  the 
heirs  and  executors  of  a  proprietor,  moveables  annexed  to  the  soil, 

^  Abridged  from  Lord  Cftims'  speech  '  Cochrane  y.  Stevenson,  1891,  18  lU 

m  Bntndkt  Tn,  v.  Bramd,  8  K.  (H.L.)  at  1208,  where  also  the  viewi  of  the  writer 

p.  20.    See,   amongst  the  older  cases,  on  this  snbject  are  more  fully  developed. 

Hidap  T.  Hidop^  18  Jan.  1811,  F.G.  ;  Nishet  v.  Mitehdi-Inne$,  1880,  7  R.  675  ; 

Ni9m  V.  PUcaim,  1823,  2  Sh.  ^70,  N.E.  M*KnigJU  v.  Irving,  1805,  Hume,  412. 
289.  4  Fisher  v.  Dixon,  1845,  6  BeU's  App. 

«  2Wi  Trs,  ▼.  Pinlay,  1872,   10  M,  286, 
422,  see  p.  420. 
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oHAPgME  X.  such  as  the  pumping  engmes  and  railways  of  a  coal  mine,  became 
heritable  by  annexation.  In  Brandos  case  this  principle  was  shown 
to  be  applicable  to  the  determination  of  the  rights  of  the  heirs  and 
executors  of  a  mineral  tenant  by  whom  the  machinery  and  fixtures 
had  been  annexed  to  the  estate,  and  it  was  pointed  out  that  ao 
long  as  the  estate  of  the  tenant  under  the  lease  continued,  there 
was  no  more  reason  for  regarding  his  interest  in  the  fixtures  as 
separate  from  his  interest  in  the  soil  than  if  he  were  owner  in  fee- 
simpla  Kor  does  it  make  any  difference  that,  as  against  the 
landlord,  who  is  the  owner  in  fee-simple  subject  to  the  lease,  the 
lessee,  who  has  during  the  term  placed  upon  the  subject  fixtures 
severable  without  damage  to  the  landlord,  has  the  same  right  of 
severing  and  removing  those  fixtures  which  an  owner  in  fee-simple 
during  his  lifetime  would  have  had.^ 
What  amonnts  876.  For  the  purposcs  of  a  work  on  the  law  of  succession,  it  is 
anne»tioii.  ^^7  necessary  to  consider  the  decisions  on  this  subject  which  bear 
on  the  question  of  what  constitutes  physical  annexation,  observing 
that,  if  the  moveable  be  affixed  to  the  heritable  subject  so  that  it 
cannot  be  severed  without  injury  to  the  subject,  it  is  to  be  con- 
sidered as  annexed  without  reference  to  intention ;  but  that  if  the 
moveable  can  be  severed  without  injury  to  the  heritable  subject, 
we  are  at  liberty  to  consider  whether  it  was  affixed  or  annexed 
animo  et  facto,  or  was  only  attached  for  the  purpose  of  retaining 
the  moveable  in  the  place  assigned  to  it  as  part  of  the  moveable 
equipment  of  the  house  or  ^building  in  which  it  was  used.  Lord 
Moncreiff  has  distinguished  the  cases  where  the  heir  may  claim 
the  imperfectly  annexed  subject,  as  thus :  "  Where  a  certain 
amount  of  fixture  coincides  with  any  of  the  following  elements — 
(1)  Where  the  article  is  essential  or  material  to  the  enjoyment  of 
the  fruits  or  the  use  of  the  heritable  subject ;  (2)  If  there  be  a 
special  adaptation  in  the  construction  of  the  article  to  the  uses  or 
improvement  of  the  heritable  property  to  which  it  is  attached 
which  it  would  not  possess  if  placed  elsewhere;  or  (3)  express 
decl8u*ation  by  the  owner  of  an  intention  that  the  article  should  be 
annexed  to  the  real  estate.' 
Things  which  377.  The  cases  of  the  fruits  and  produce  of  lands,  and  buQdings 
OT^immov^ibie  ^^^  artificial  constructions  upon  lands,  do  not  in  general  present  any 
9ua  natura.  difficulty,  except  in  questions  between  landlord  and  tenant,  which 
belong  to  Lord  Cairns'  second  general  rule,  and  the  exception  to  it. 
In  consequence  of  the  decision  in  Brand's  case,  such  cases  have 
been  omitted  as  being  more  likely  to  mislead  than  to  £kssist  in  the 

1  Per  Loid  Selbome,  S  R.  (H.L.)  28.  >  DouaU  v.  Miln,  1874,  1  B.    1180, 

See  opinion  of  Lord  Pr.  Inglis  in  WaU  y,       1182.     See  the  English  oue,  D^Btfncomi 
Reid,  1890,  17  B.  619.  y.  Gregory,  L.R.  8  Equity  882. 
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solution  of  questions  between  heirs  and  executors.    In  relation  to   chaftbb  x. 
the  products  of  heritable  property,  the  general  rule  is,  that  trees 
and  natural  fruits,  before  separation  from  the  soil,  are  regarded  as 
pertinents  of  the  estate,  and  are  therefore  heritable.     But  in  rela- 
tion to  the  produce  of  agriculture  the  rule  is  different     Industrial 
froits,  which  are  the  joint  product  of  the  natural  powers  of  the  soil 
and  of  the  skill  and  capital  of  the  agriculturist,  are  r^arded  as 
manofactures,  and  are  moveable  as  to  succession.^    Growing  crops 
therefore  belong  to  the  executor  of  the  tenant,  and  not  to  the  heir.* 
Trees,  although  the  product  of  industrial  cultivation,  are  deemed 
partes  soli,  and  descend  to  the  heir,  because,  from  the  lengthened 
period  requisite  for  the  growth  of  plantations,  they  are  regarded  as 
meliorations  made  for  the  benefit  of  the  estate.'    Trees  of  course 
become  moveable  when  cut  down  and  severed  from  the  heritable 
estate ;  and  where  a  proprietor,  entitled  to  cut  timber,  had  sold  a 
growing  plantation,  but  died  before  the  whole  was  cut  down,  it  was 
held  that  the  price  of  the  part  cut  down  belonged  to  his  executors.^ 
And  it  would  seem  that  shrubs  and  other  perennial  plants  growing 
in  a  nursery  ground  for  sale  are  to  be  regarded  as  moveable  in  a 
question  between  heir  and  executor,  in  respect  of  their  being  a 
subject  of  commerce.^    Subjects  which  9x^  partes  soli,  as  stones  and 
minerals,  become  moveable  by  severance.*    With  regard  to  subjects 
not  attached  to  the  soil,  they  fall  universally  to  the  executor, 
irrespective  of  the  consideration  whether  they  are  held  by  the 
title  of  possession,  or,  as  in  the  case  of  ships,  by  a  written  title. 
Building  materials  collected  for  the  purpose  of  being  incorporated  Effect  of  aocM- 
with  an  heritable  subject  would  appear  not  to  become  heritable  until  OTeenhouses, 
the  materials  have  become  physically  annexed.^    A  subject  which  JJ%^t2re7' 
is  moveable  sua  ruUwra  may   become  heritable   destinatiane,  a 
principle  which  is  illustrated  by  the  case  of  Malloch  v.  WLean} 
where  money  set  apart  to  complete  a  house  according  to  plans 
approved  by  the  deceased  owner  was  held  to  be  heritable  in  a 
question  as  to  legitim.®    Where  the  establishment  and  stock  in 

1  Stair,  2,  1,  2  ;  Erak.  2,  2,  4  ;  2  BeU's  be  weU  founded.     See  2  BeU's  Com.  p. 

Gooi.  7th  ed.  p.  2,  and  caeee  there  dted  8 ;  Lkm  ▼.  WaUoa^  Hume,  191 ;  YTott  v. 

in  note  (4).  iZncK,  17  R.  519. 

*  VAi.  "  Lady  Mary  Bruce  v.  Erskine,  1707, 
'  Enk.  vt  ttcpro.  M.  14,092  ;  Stewart  v.  StewaH,  1761,  M. 

*  SUwart  V.  8tev>aH"$  Bxrt.,  1761,  M.       5436 ;  PtrnL  ▼.  CuMertwn,  8  July  1840, 
5486.  2  D.  1286 ;  Anderwn  v.  Pwrd,  16  July 

*  See  Btgbie  v.  Bvyd,  15  Dec.  1887,       1844,  6  D.  1815. 

16  Sh.   2a2 ;  Owrdtm  v.   Ow-dan,  1806,  ^  StewaH  v.  W<U8<m*i  HotpUal,  7  Jan. 

Home,  188.    Dunghills,  in  qnestionB  be-  1862,  24  D.  256. 

tween  landlord  and  tenant,  are  moveable,  "  Malloch  v.  McLean,  29  Jan.  1867,  5 

and  the  anggestion  of  Profeaeor  BeU,  that  M.  885. 

ttuj  aboold  be  regarded  as  heritable  in  *  In  Hidop  v.  Jlidop,  18  Jan.  1811, 

relation  to  ■nooenion,  does  not  appear  to  F.G.,  a  large  telescope,  eoUdly  fixed  in  a 
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Moveable  lab- 
iects  rendered 
heritable  by 
deetinatioii. 


Heirship 
moYeabtee. 


trade  of  a  going  business  is  sold  as  a  going  concern,  and  tlie  price 
of  the  moveable  stock  is  thus  enhanced  by  its  association  with  the 
sale  of  the  heritable  subjects,  the  executors  are  not  entitled  in  the 
division  of  the  price  to  an  allowance  in  name  of  goodwill.^ 

378.  By  express  destination  a  moveable  subject  may  be  rendered 
heritable  in  a  question  of  succession.  Thus,  jewels,  arms,  and 
pictures,'  or  even  books  and  furniture,'  may  be  included  in  an 
entail,  or  made  the  subject  of  an  heritable  destination.  And 
although  such  subjects  are  not  protected  from  the  diligence  of 
creditors  by  force  of  the  statute  concerning  tailzies,^  it  may  reason- 
ably be  maintained  that  such  destinations  would  be  binding  inter 
Jutredes  where  the  subject  was  of  the  nature  of  an  heirloom,  or 
where,  from  its  situation  and  use,  it  admitted  of  being  made  an 
accessory  to  the  heritable  estate.  By  tacit  and  implied  destina- 
tion, materials  deposited  for  the  purposes  of  a  structure  in  the 
course  of  erection,  or  pertaining  to  a  building  accidentally  thrown 
down,  are  heritable  in  relation  to  succession  \^  but  this  principle  is 
not  extended  to  the  determination  of  questions  of  contract,^  nor,  as 
it  should  seem,  to  questions  in  relation  to  the  use  of  diligence.^ 

379.  Heirship  moveables  are  heritable  by  an  implied  destina- 
tion, resulting  from  the  rule  of  law  that  the  heir  is  entitled  to  the 
best  of  certain  kinds  of  moveable  goods  belonging  to  his  pre- 
decessor.^ It  would  appear  that  articles  falling  within  the  proper 
designation  of  heirlooms — e.^.,  a  silver  cup  presented  to  a  deceased 
proprietor — ^may  pass  as  heirship  moveables  when  such  are  specially 
destined  to  the  heir."  But  where  such  subjects  were  disponed  to  a 
person  other  than  the  heir,  they  were  held  not  to  have  retained 
their  heritable  chrracter  in  a  question  as  to  the  succession  of  the 


bnUdixig  erected  to  contain  it,  was  held  to 
be  subject  to  poinding,  apparently  on  the 
principle  that,  although  physicaUy  at- 
tached to  the  building,  it  was  not  by  its 
nature  or  uses  identified  with  the  local 
situation  in  which  it  happened  to  be 
placed.  But  in  the  case  of  ArhwrigJU  v. 
BiUinge,  8  Dec.  1819,  F.O.,  the  security 
of  an  heritable  bond  was  held  to  cover  not 
only  the  bnUding  and  steam-engine,  but 
also  the  machinery  used  for  the  purposes 
of  the  trade.  This  decision  was  not  con- 
mdered  satisfactory  at  the  time ;  and  its 
authority  has  been  impeached  by  Professor 
Bell  (1  Com.  7th  ed.  p.  789).  See  observa- 
tions in  Niven  v.  i'itoaim,  2  Sh.  270, 
N.E.  289. 

^  Lord  Kinnear's  opinion  in  BdTi  Tr. 
T.  BeO,  1884,  12  B.  86. 


>  BaOUc  v.  OfUfU,  21  Kay  1869,  21 
D.  888. 

»  VeitchY.  Yowig,  1808.  M.  "Servioe 
and  Confirmation,"  App.  No.  4. 

«  Oases  of  VeUch  and  BaUlie,  tupn. 
But  see  contra  the  case  of  JTtfuuor,  dted 
Chapter  XXVL,  Section  L 

B  Ersk.  2,  2,  14  ;  2  BeU's  Com.  7th 
ed.  p.  2. 

*  StetoaH  v.  IFcUson**  HotfiUd,  24  D. 
266. 

7  Pofhei  V.  Drumimand^  1772,  6  Br. 
Sop.  688. 

^  See  the  list  of  heirship  moveaUfls  in 
Hope's  Minor  Practioks,  ed.  1784,  638; 
Darg  v.  Dcargy  28  Dca  180S,  F.O. ;  and 
cases  in  Mor.  Dia  vooe  "  Heinhip  Move- 
ables." 

*  LeUk  V.  LeUk,  supra. 


THE  BXBOUTORS  DISTIMOUI8HBD.  199 

disponee;^  and  in  the  same  case  a  cabinet  of  coins  and  books 
rdating  thereto  were  held  not  to  be  heirship,  as  not  haying  anj 
special  interest  in  relation  to  the  person  from  whom  thej  descended. 


SECTION  IL 

Incorporeal  Rights. 

380.  Incorporeal  rights,  like  things  corporeal,  are  heritable  or  inoorponai 
moyeable  in  respect  of  their  nature,  or  of  their  connection  with  SSS?iSen"* 
8ome  other  subject  of  which  they  form  an  integral  part.  All  real  J^y^  ^ 
rights  to  land,  whether  proprietary  or  in  security,  whether  absolute 
or  limited  to  a  term  of  years  or  for  life,  are  at  common  law  treated 
as  mmdbilia  in  relation  to  title  and  diligence,  and  are  heritable  as 
regards  the  succession  of  the  proprietor  or  creditor.  By  the  Titles  Titles  to  Und 
to  Land  Act,  1868,  heritable  securities  were  to  certain  effects  made  ^°^'  ^®^ 
moyeable  as  to  succession.  Section  117  begins : — *'  From  and  after 
the  commencement  of  this  Act  no  heritable  security  granted  or 
obtained  either  before  or  after  that  date  shall,  in  whateyer  terms 
the  same  may  be  conceiyed,  except  in  the  cases  hereinafter  pro- 
vided, be  heritable  as  regards  the  succession  of  the  creditor  in  such 
security,  and  the  same,  except  as  hereinafter  proyided,  shall  be 
moveable  as  regards  the  succession  of  such  creditor,  and  shall 
belong  after  the  death  of  such  creditor  to  his  executors  or  repre- 
sentatiyes  in  mobilihus,  in  the  same  msmner  and  to  the  same  extent 
and  effect  as  such  security  would,  under  the  law  and  practice  now 
in  force,  have  belonged  to  the  heirs  of  such  creditor:  Proyided 
always,  that  where  any  heritable  security  is  or  shall  be  conceived 
expressly  in  fayour  of  such  creditor,  and  his  heirs  or  assignees  or 
successors,  excluding  executors,  the  same  shall  be  heritable  as 
regards  the  succession  of  such  creditor,  and  shall  after  the  death  of 
such  creditor  belong  to  his  heirs  in  the  same  manner  and  to  the 
same  extent  and  effect  as  is  the  case  under  the  existing  law  and 
practice  in  regard  to  heritable  securities."  Then  follow  provisions 
applicable  to  the  constitution,  transmission,  and  extinction  of 
heritable  securities  which  it  is  desired  to  put  under  a  destination 
to  heirs  excluding  executors ;  and  the  section  concludes  by  ex- 
cepting from  the  operation  of  the  general  enactment  the  claims  of 
the  public  revenue  and  the  rights  of  husband,  wife,  and  children, 
which  haye  already  been  considered,  in  these  terms: — ^"And 
farther,  provided  that  all  heritable  securities  shall  continue,  and 
shall  be  heritable  quoad  Jiscum,  and  as  regards  all  rights  of  courtesy 
and  terce  competent  to  the  husband  or  wife  of  any  such  creditor, 

I  Leith  ▼.  LeUk,  19  June  1S63  ;  1  Maoph.  949. 
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oRARiB  X.  and  that  no  heritable  security,  whether  granted  before  or  after 
marriage,  shall  to  any  extent  pertain  to  the  husband /z^r^  marUi, 
where  the  same  is  or  shall  be  conceived  in  favour  of  the  wife,  or  to 
the  witefwre  relictcB,  where  the  same  is  or  shall  be  conceived  in 
favour  of  the  husband,  unless  the  husband  or  relict  has  or  shall 
have  right  and  interest  therein  otherwise :  Declaring,  nevertheless, 
that  this  provision  shall  in  no  way  prejudice  the  rights  and  interests 
of  wife  or  husband,  or  of  the  creditors  of  either,  in  or  to  the  by-gone 
interest  and  annual  rents  due  under  any  such  heritable  secoritj, 
and  in  bonis  of  the  husband  or  wife  respectively  prior  to  his  or 
her  death ;  and  further  provided,  that  where  legitim  is  claimed  on 
the  death  of  the  creditor  no  heritable  security  shall  to  any  extent 
be  held  to  be  part  of  the  creditor's  moveable  estate  in  computmg 
the  amount  of  the  legitiuL"  There  is  an  exception,  depending  on 
the  interpretation  clause,  of  "  securities  by  way  of  ground-annual, 
whether  redeemable  or  irredeemable,"  and  "absolute  dispositions 
qualified  by  back  bonds  or  letters."  The  case  of  Stroyan  v. 
Murray}  in  which  it  was  held  that  the  creditor's  right  in  an 
assignation  of  a  leasehold  estate,  qualified  by  a  back-letter,  fell  to 
executors  (if  well  decided),  seems  to  mark  a  flaw  in  the  Statute, 
the  principle  of  which  is  to  treat  "  floating  "  securities  as  heritable 
property. 
Question  as  to  381.  By  the  30th  section  of  the  Conveyancing  Act,  1874^  the 
unde/the^CoD-  general  object  of  which  is  to  assimilate  the  tenure  of  the  creditor 
ilJiT^^"*^  ^^'  ^^  *  ^^®^  burden  to  that  of  an  heritable  creditor,  it  is  incidentally 
provided  that  '*  the  forms  referred  to,  as  well  as  the  provisions  and 
enactments  contained  in  section  117  of  the  said  Act,  shall  be  taken 
to  apply,  as  nearly  as  may  be,  to  real  burdens  upon  land"  If  this 
was  intended  to  make  real  burdens  moveable  as  to  succession,  and 
it  is  not  doubted  that  such  is  its  general  effect,  the  proviso  deserved 
a  more  careful  consideration  than  it  has  received  from  those 
members  of  the  Legislature  who  are  responsible  for  its  inclusion  in 
this  section.  The  exception  of  "  securities  by  way  of  ground- 
annual,  whether  redeemable  or  irredeemable,"  is  repeated ;  but  it 
seems  to  have  been  forgotten  that  in  feu-charters,  as  well  as  dis- 
positions subject  to  a  ground-annual,  it  is  customary  to  constitute 
certain  conditions  and  obligations,  prescribed  for  the  benefit  of  the 
community  of  feuars  or  disponees,  real  burdens  on  the  estate.  It 
may  be  that  this  is  not  good  conveyancing,  and  that  the  efficacy 
of  such  clauses  really  depends  on  the  fact  or  inference  that  they 
are  conditions  of  the  grant.  But  the  point  ought  not  to  have  been 
treated  as  it  is  by  making  all  real  burdens  descendible  to  personal 
representatives,  because  it  is  plain  enough  that  in  the  cases  referred 

^  atroywn  V.  Murray,  1890, 17  R.  1170  ;  Loid  Rntherfnrd  Clerk  ^{-«nii>H 
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to  the  heir  maj  have  an  inteiest,  and  the  peisonal  repiesentatiyeB    cHitpm  x. 

can  have  no  interest  in  the  enforcement  of  the  burden.  

382.  Betuming  to  the  117th  section  of  the  Act  of  1868,  it 


foUows  of  course  that  where  fanuly  provisions  were  before  the  ^J^ 
passing  of  the  Act  secured  on  land,  those  members  of  the  family 
who  died  before  the  commencement  of  the  Act  transmitted  an 
heritable  interest  to  their  heirs^  and  those  who  died  after  the  Act 
transmitted  a  moveable  interest.^  Again,  where  a  testator  disposes 
of  his  heritable  and  moveable  estates  by  separate  instruments  or 
clauses,  heritable  securities  &11  under  the  latter  cat^ory.'  It  is 
true  that  the  effect  of  the  Statute  is  to  create  a  species  of  property 
m  generis,  which  is  moveable  to  certain  effects  only ;  but  its 
words  are  sufficiently  comprehensive  to  support  the  decisions  cited, 
because  the  Act  of  Parliament  prescribes  two  things : — (1)  that 
such  securities  shall  be  moveable  as  regards  the  succession  of  the 
creditor;  and  (2)  that  they  shall  belong  after  his  death  to  his 
executors,  i.e.,  in  case  of  intestacy.  As  regards  title,  the  section 
contains  internal  evidence  that  no  alteration  was  intended  to  be 
made  with  reference  to  the  transmission  of  the  real  security. 
Accordingly  such  securities  are  transferable  inter  vivos  by  dis- 
position, and  after  death  (if  subject  to  a  destination)  by  the  service 
of  the  heir-substitute  qiUi  heir  of  provision.' 

383.  As  the  Act  of  Parliament  declares  that  heritable  securities  Rights  of  hus- 
"  shall  continue  and  shall  be  heritable  "  as  regards  courtesy  and  ^**'JJ^ 
terce,^  &c.,  it  follows  by  plain  induction  that  if  one  of  the  personal 
representatives  in  whom  a  share  of  the  heritable  debt  has  vested 
I  dies,  the  interest  of  the  borrowed  money  will  be  subject  to  terce, 
and  the  capital  will  not  be  subject  to  fus  relictce  or  legitim.  But 
here  a  distinction  is  taken.  If  the  bond  be  vested  in  trustees  for 
a  beneficiary  (A)  who  dies,  that  beneficiary's  executor  (B)  is  not  a 
creditor  in  the  bond,  but  a  beneficiary  whose  interest  in  the  trust 
is  a  jus  crediii  of  the  ordinary  description,  and  wholly  moveable. 
Hence,  on  the  death  of  B,  his  share  of  the  secured  debts  would 
seem  to  be  subject  to  jtis  relictce  and  legitim,  and  it  has  been  so 
decided.* 

381.  Titles  of  honour  and  heritable  offices  also  descend  to  the  Q^ner  secu- 
heir.    The  character  of  a  right  as  heritable  or  moveable  does  not  J^**^!^^'** 
depend  on  the  nature  of  the  title  or  possession  had  by  the  ancestor. 
Accordingly,  heritable  rights  to  land,  although  not  made  real,  e.g,, 
heritable  bonds  on  which  infeftment  had  not  been  taken,  were  at 

• 

^  Cimningham  v.  Chinninffham,  1SS9,  *  Hare  {ex  parte),  1889,   17  B«  105; 

17  R.  218.  Omrt  of  seven  judges. 

*  Sp.   G*.   Chahrie,  1880,   8   R.  34  ;  ^  Hodffe  y.  Hodge,  1879,  7  B.  269. 

Br^hei  Tn.  r.  Conmu,  1890, 18  R.  299.  '  QiUiifan  v.  Omigan,  1891, 18  R.  887. 
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cBAFTiB  z.  common  law  heritable  in  relation  to  succession.^  But  if  the  con- 
nection  of  the  right  with  land  is  conditional,  the  right  remains 
moveable  in  the  meantime ;  and  therefore,  where  an  heritable  bond 
contained  a  warrant  for  infeftment  failing  payment  at  the  term,  the 
right,  which  bj  the  infeftment  would  have  become  heritable,  was 
held  to  remain  moveable  until  the  term  of  payment*  Where  an 
heritable  security  is  constituted  in  favour  of  a  body  of  creditors, 
the  character  of  the  security  as  heritable  or  moveable  would  appear 
to  depend  on  considerations  similar  to  those  which  determine  the 
quality  of  an  interest  in  a  trust-estate  of  heritable  property.' 
Where  the  lands  are  conveyed  to  the  creditors  by  name,  either 
directly  or  through  the  intervention  of  a  trustee,  for  security  of  the 
payment  of  their  debts,  and  the  creditors  or  the  trustee  are  infeft, 
the  debt  would  seem  to  be  in  the  same  position  as  a  debt  secured 
by  bond  and  disposition  in  security.^  But  where  the  lands  are 
conveyed  to  the  trustee  for  the  purpose  of  sale,  and  the  right  of  the 
creditors  is  merely  a  right  to  a  share  of  the  proceeds  of  the  sale, 
their  interest  in  the  estate  is  wholly  moveable,  and  is  subject  to 
the  claims  of  the  wife  or  husband  and  children.^ 
Annnities  and  386.  Bights  having  tractua  futuri  temparis  are  heritable  as  to 
SrSJL^ttlun  s'lccession.  These  are  defined  by  Erskine  as  being  "  rights  of  sach 
tempons,  a  nature  that  they  cannot  be  at  once  paid  or  fulfilled  by  the  debtor, 
but  continue  for  a  number  of  years,  and  carry  a  yearly  profit  to  the 
creditor  while  they  subsist,  without  relation  to  any  capital  sum  or 
stock,  eg.,  a  yearly  annuity  or  pension  for  a  certain  term  of  years."* 
In  Hill  V.  Hill  ^  this  definition  was  approved  by  the  Court,  and  the 
right  under  a  will  to  the  interest  of  a  fund  for  a  definite  period  was 
held  to  be  moveable  in  a  question  between  the  heir  and  the  executor 
of  the  annuitant  instituted,  because  it  had  relation  to  a  specific 
capital  stock  of  which  it  was  the  income.  To  this  class  of  rights 
belong  annuities,  and,  according  to  Stair,  tacks  and  reversions.  A 
debt  is  not  considered  as  having  a  tract  of  future  time  merely 
because  the  term  of  payment  is  postponed,  although  interest  in  the 
meanwhile  is  periodically  payable,  nor  because  it  is  payable  by 
instalments.  In  such  cases  the  character  of  the  succession  is  de- 
termined by  the  nature  of  the  subject.^ 

'  Enk.  2,  2,  5  ;  2  Beirs  Com.  7tb  ed.  5  D.  1085  ;  iPEwen  y.  Tkomion,  1798, 

p.  4 ;    2    BeU'B  Coin.    6th  ed.    p.    4 ;  M.  5596. 

Menziei  v.  Memies,  1738,  M.  5519.  •  Enk.  2,  2,  6  ;  SUir,  2, 1,4  ;  2BeU'8 

3  Fitker  v.  Pringle,  1718,  M.  5516.  Com.  p.  4  ;  see  Earl  ofDaUumtUi.  OH- 

*  This  subject  is  treated  in  Chapter  mour,  1789,  M.  15,915. 

XI.  (Constmotiye  Conversion).  ^  ffm  y.  ffill,  1872,  11  M.  247 ;  ws 

.    *  Cave*$  Cr».  v.  Murray,  1786,  Elch.  observations  on  the  definition  cl  Bell, 

"Heritable  and  Moveable,"  No.  4;  as  2  Com.  4. 

corrected  in  Smitk  v.  Smith,  1787,  Elch.  *  Prater  v.  Bowie,  Hume,  210  ;  Eoffg 

Mi  eufra,  Nob  6  ;  2  BeU*s  Com.  p.  6u  v«   Orieve,    1S07,  Home,  1S9 ;  case  of 

•  Hawking  v.  BauddnB,  28  May  1S48,  Can^btU  there  dted. 
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S86.  Debts  originatmg  in  an  obligation  to  pay  money,  or  which 


on  other  grounds  are  in  their  own  nature  personal  or  moveable,  Debu  bow 
may  become  heritable  by  a  collateral  security  being  given  for  them,  ^uSenO^. 
though  not  completed  into  a  real  right.^  Thus  personal  bonds  tabU  Mcaiity. 
containing  an  assignation  to  an  heritable  subject  in  further  security 
are  heritable.*  And  a  family  provision,  when  declared  to  be  a 
real  burden  on  the  grantor's  heritable  estate,  will  transmit  to  the 
heir  and  not  to  the  executor  of  the  legatee,  if  the  latter  have  sur- 
riyed  the  period  of  vesting.'  The  assignation  of  a  lease  in  security 
of  a  debt  previously  constituted  does  not  work  a  conversion  from 
moveable  to  heritable  in  a  question  of  succession,^  though  it  has 
been  held  that  a  debt  so  secured  would  not  be  attachable  by  arrest- 
ment^ Again,  a  testamentary  provision,  moveable  in  its  constitu- 
tion, does  not  become  heritable  in  consequence  of  the  truster 
having  in  his  settlement  granted  heritable  security  in  respect  of 
it*  And  although  an  accessory  heritable  security  converts  a 
moTeable  into  an  heritable  debt,  yet  an  accessory  moveable  security 
does  not  change  the  nature  of  an  heritable  debt.  So  a  personal  bond 
of  corroboration  does  not  alter  the  nature  of  a  debt  heritably  secured.^ 

387.  The  quality  of  personal  bonds  bearing  interest,  in  relation  MoTMbU 
to  the  creditor's  succession,  is  regulated  by  Statute.    By  our  ancient  J^torocSSrion 
law,  personal  bonds  bearing  a  clause  of  annual-rent  were  held  to  be  Sf^^* 
gmri  fetcda,  as  having  by  their  yearly  produce  something  of  the 
character  of  permanent  rights.     But,  inasmuch  as  the  obligation 
of  annual-rent  was  held  to  be  conditional  on  the  not  payment  of  the 
bond  at  the  appointed  time,  such  bonds  were  considered  moveable 
for  the  period  anterior  to  the  term  of  payment,^  and  th(U  even 
where  interest  was  stipulated  from  the  date  of  the  bond,  but  was 
not  made  payable  until  the  arrival  of  a  future  term.^    It  would 
appear  that  such  bonds  were  regarded  as  heritable  from  the  com- 
mencement, where  interest  was  by  express  stipulation  made  pay- 
able before  the  term  of  payment  of  the  principal.^^    By  Statute 


Statute. 


1  2  Bdl'8  CkMn.  7th  ed.  p.  5 ;  Stair, 
2, 1,  8  ;  Bnk.  2,  2, 12. 

'  AtufT**  Tr$.  V.  Fnuer,  1749,  M. 
6491 ;  and  tee  the  oaae  of  Mauie*t  Tn. 
T.  Mame,  1816,  Hume,  198,  as  to  the 
effect  of  an  infeffcment  in  the  debtor's 
entafled  eaUte,  but  to  the  effect  only  of 
fignhig  the  landa  for  payment  of  the 
debt 

'  Napier  t.  Orr,  18  Xov.  1864,  8 
Maq|»h.  57. 

*  Jhmcan  t.  JZm,  16  Feb.  1810,  F.C. 

•  WiMimm  T.  JP Donald,  1794,  M.  781 ; 
and  aee,  aa  to  the  qneation  of  diligenoe, 


SnUih'i  Trt.  v.  Oranl,  27  Jane  1862,  24 
D.  1142. 

•  MeOdam^i  Tn.  v.  Mr$.  MeiJdam't 
Tn.,  2  Dec  1862,  16  D.  169. 

7  Enk.  2,  2,  16  ;  Duke  of  JIamUUm  r. 
EaH  of  Selkirk,  1740,  M.  6664, 1  Or.  St. 
&  P.  271 ;  Craw  v.  Earl  of  KeUie,  and 
other  caaee  dted  in  M.  pp.  6660-6662. 

>  See  Erak.  2,  2,  9  and  10 ;  Smith  ▼. 
Andenon,  and  other  oaaea  in  M.  pp. 
6608-6606. 

*  Porteous  t.  Veileh,  1627,  M  6468 ; 
ffughiony.  ffughton,  22  Nov.  1822,  F.C. 

^  Sea  Common  Agent  in  Ranking  of 
ParUm  t.  Rawuof,  28  June  1826,  F.C. 
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CHAFTBB  X.  1641,  csp.  57,  Tevived  by  1661,  cap.  32,  in  order  to  enlarge  the 
provisions  for  younger  children,  such  bonds  are  declared  to  descend 
to  children  and  next  of  kin ;  but  in  other  respects  their  character 
is  regulated  by  the  common  law ;  and  they  are  therefore  heritable, 
after  the  term  of  payment,  in  relation  to  the  rights  of  husband  and 
wife,  and  questions  of  forfeiture.^  By  Statute  1661,  cap.  51,  debts 
due  on  personal  bonds  may  be  attached  either  by  arrestment  or 
adjudication  during  the  lifetime  of  the  debtor ;  but  after  his  death 
heritable  diligence  is  alone  competent  A  cautionary  obligation, 
which  in  its  nature  is  moveable,  is  held  to  be  rendered  heritable, 
quoad  the  jus  rdictce  of  the  creditor's  widow,  by  the  intervention  of 
a  bond  of  corroboration  bearing  a  clause  of  interest.^ 
Bonds  seoind-  388.  The  principle  that  subjects  moveable  in  their  nature  may 
ing  executors.  \^  rendered  heritable  by  destination,  is  exemplified  in  the  case  of 
bonds  taken  to  the  creditor  and  his  heirs,  **  secluding  executors." 
Such  bonds  not  only  descend  to  the  inmiediate  heir  of  the  creditor 
in  virtue  of  the  express  destination  in  his  favour,  but,  upon  the 
death  of  the  heir,  they  transmit  as  heritage  to  the  person  repre- 
senting him,  whether  as  heir-at-law  or  as  general  disponea' 
Mo?eabie  389.  We  have  already  noticed  the  chief  peculiarities  in  the 

JigTJT'^      classification  of  incorporeal  rights  as  heritable  or  moveable.    These 
Actionii :  Pro-  for  the  most  part  depend  on  the  efiect  due  to  the  nature  of  the 

ceeds  of  sAie. 

Copyrights.  Security,  and  to  its  duration.  Subject  to  the  exceptions  which 
have  been  already  pointed  out,  it  may  be  asserted,  generally,  that 
all  incorporeal  rights  not  secured  over  landed  estate,  or  connected 
with  it,  are  moveable,  and  descend  to  executors.  Rights  of  action 
of  every  description,  excepting  real  actions,  are  moveable  rights  in 
this  sense.^    Beneficiary  interests  in  landed  estate  are  heritable  or 


^  See  Erak.  ut  9upra  ;  and  the  case  of 
DownU  V.  Downie*8  TVs.,  14  July  1866,  4 
Maq>h.  1067,  where  a  mortgage  granted 
by  Parliamentary  Commiasionen  in  favour 
of  A,  jB.,  hiB  executors,  administratorB, 
and  aanignis  wa«  held  equivalent  to  a 
moveable  bond.  Exception  was  taken  by 
Lord  President  M*Neill  to  the  statement 
of  the  doctrine  in  relation  to  moveable 
bonds  in  the  institutional  writers;  and 
the  law  was  laid  down  to  be,  that  such 
bonds  are  moveable  by  force  of  the 
Statute,  and  that  the  rights  of  widows 
and  the  fisk  are  excepted  from  the  opera- 
.tion  of  the  Statute. 

*  Ron  V.  Cfraham,  14  Nov.  1816,  F.C. 
The  distinction  which  prevails  in  relation 
.  to  such  bonds  in  reference  to  rights  accru- 
ing before  and  alter  the  term  of  payment, 
ia  well  illustrated  by  the  case  of  Oray  v. 


Walker,  11  March  1859,  21  D.  709. 
Observe,  that  the  heritable  character  of 
personal  bonds,  quoad  the  widow's  rights 
is  not  extinguished  by  an  action  for 
payment  at  the  instance  of  the  creditor ; 
Munro  v.  Munro,  1736,  Elchiea,  "Herit- 
able and  Moveable,"  No.  2. 

*  Ersk.  2,  2,  12  ;  Statute  1661,  cap. 
82 ;  Kennedy  v.  Kennedy,  1747,  M.  6499; 
and  see  Rose  v.  Ro$e,  4  July  1809,  F.C, 
for  a  fuller  exposition  of  this  subject  A 
bond  destined  to  the  heir,  without  mention 
of  executors,  loses  its  heritable  cfaarscter 
as  soon  as  the  destinatioQ  has  taken  effeet ; 
Kennedy  v.  Kennedy,  eupra.  This  de- 
scription of  security  is  regulated  by  the 
117th  section  of  the  TiUes  Act,  1868. 

«  SeeM'Mickady,QueenAerry'$SxrL, 
14  Jan.  1829,  7  Sh.  248,  as  to  a  claim  of 
damages  by  a  tenant  against  his  landlord. 
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tboveable  according  as  the  estate  of  the  beneficiaiy  comsistB  in  the 
light  to  a  specific  conveyance  of  the  subject  or  to  a  share  of  the 
proceeds  of  it  when  sold.^  An  exception  to  this  principle — ^no 
longer  of  practical  consequence^  was  admitted  under  the  name  at 
sniTogate,  viz.,  that  the  sale  or  realisation  oi  a  wife's  heritable 
estate  had  not  the  effect  of  extending  the  jus  mariii  to  the  proceeds 
of  the  sale,  unless  on  proof  of  the  wife's  intention  to  make  a  gift  of 
the  estate  or  its  proceeds  to  the  husband.'  It  was  long  considend 
a  doubtful  question  whether  copyrights  and  patent  rights  were  not 
heritable,  in  respect  of  their  duration.  As  regards  patent  rights — 
including  in  that  cat^ory  license  duties  and  sums  recovered  from 
infringers,  as  well  as  the  value  of  the  patent  right  itself — ^the  point 
is  now  settled  by  the  case  of  the  AdvoeaU-Oeneral  v.  Otwald*  where 
it  was  held  that  the  right  of  a  patent  invention  was  personal  pro- 
perty; that  l^acy  duty  attached  to  it ;  and  that  such  duty  was 
chargeable  upon  the  whole  profits  of  the  invention  in  whatev^ 
manner  accruing.  This  decision  rules  the  analogous  questions  in 
relation  to  the  copyright  of  books,  pictures,  and  engravings^ 

390.  The  distinction  in  the  law  of  succession  betwixt  corporeal  Ib*^**^^ 
and  incorporeal  rights  is  nowhere  more  conspicuous  than  in  the  tie*  or 
instance  of  real  property  forming  part  of  a  partnership  estate.  The  '^^^ 
right  of  a  partner  in  the  estate  of  a  mercantile  company  is  purely 
incorporeal ;  and  the  interest  which  a  deceased  partner  transmits 
to  his  representatives  is  of  the  same  nature.  That  right  is  one  and 
indivisible ;  and,  having  regard  to  the  nature  of  the  property  which 
nsnally  forms  the  bulk  of  the  assets  of  trading  societies,  it  is  held 
to  be  personal  As  a  consequence  of  the  rule  that  the  partner's 
interest  in  the  estate  is  personal,  it  follows  that  heritable  estate, 
vested  in  trustees  for  the  benefit  of  a  mercantile  company,  is  by  its 
destination  excepted  from  the  rules  of  heritable  succession.  The 
legal  estate  remains  vested  in  the  trustees'  of  the  firm ;  and  the 
right  of  the  deceased  partner,  which  is  merely  a  right  to  demand  a 
share  of  its  value  as  part  of  the  assets  of  the  company,  is  a  per- 
sonal r^ht  descending  to  his  executors.^    Again,  where  property 


'  Hie  i^yplicatum  of  thia  simple  prin- 
cqde  to  the  ocnietniction  of  cIatims  in  inut- 
dupootioni  and  Bettlements  oonsfeitateB  a 
Kpmte  and  Teiy  important  doctrine  in 
tbe  law  of  oonstmction,  which,  for  oon- 
▼auenoe,  ia  treated  in  a  separate  dhapter. 
See  Chapter  XI.  (GonstroctiTe  Conver- 

'  Niabei  T.  Benme,  1818,  Hmne,  221 ; 
Bmm  T.  Apie,  18  D.,  at  917  ;  Spmce 
▼.  PaUmm't  Tn.,  1S78,  1  B.  46.  As  to 
tlie  effect  of  calling  up  a  heritable  aeoiirity 


which  le  sabject  to  teroe,  aee  Stair,  2,  6, 
17 ;  Enk.  2,  9,  48. 

'  AdvoeaU-Oenend  v.  Oswald^  20  Hay 
1848,  10  D.  969,  and  Excheqner  casea. 

«  Roe  V.  NeUon,  1742,  M.  716  ;  Tawng 
V,  CampbeU,  1790,  M.  5495 ;  and  caees 
of  Gone  t.  ConCt  Sime  y.  Balfour,  and 
Murray  v.  Murray,  m  M.  ''Heritable 
and  Moveable,"  App.  Noe.  2,  8,  and  4  ; 
also  Skne  y.  Kit^iairkk,  22  July  1811, 
5  Pat.  525. 
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vested  in  the  pereon  of  a  partner  of  a  mercantile  company  is  proved 
to  be  truly  an  estate  in  trust  for  the  company,  the  beneficiary  interest 
is  assets  of  the  company ;  and  the  share  or  interest  of  a  deceased 
partner  therein  belongs  to  his  executors.^  The  succession  is  not 
held  to  be  altered  by  a  declaration  in  the  contract  of  copartneiy 
that  on  the  death  of  a  partner  his  share  shall  belong  to  his  heir ; 
for  in  such  cases  the  word  heir  is  construed  secwndum  m/Jbjtetam 
materiam,  and  means  executors,  or  heirs  in  mdnlUms? 

391.  Shares  or  stock  of  public  companies  are  in  the  same  posi- 
tion, with  regard  to  succession,  as  interests  in  private  partnerships.' 
And  even  where  by  the  charter  of  erection  of  a  bank  or  other  public 
company  the  stock  is  declared  not  to  be  subject  to  arrestment  or 
other  personal  diligence,  the  nature  of  the  estate  in  relation  to  suc- 
cession is  held  to  remain  unchanged.^  Government  stock,  although 
generally  classed  with  the  stock  of  private  companies  as  an  invest- 
ment, is  obviously  of  a  different  nature  in  its  legal  rektiona 
Strictly  speaking,  a  fundholder  is  simply  an  annuitant ;  for,  by  the 
terms  of  the  Government  loans,  he  has  no  right  to  demand  pay- 
ment of  the  principal,  and  can  only  convert  his  right  into  money 
by  a  sale  in  the  stock  market.  The  Statutes  constituting  the  public 
debt  declare  that  the  annuitants  shall  be  possessed  thereof  as  of 
personal  estate.^  Bank  of  England  stock  is  personal,  in  respect  of 
the  law  of  the  countiy  in  which  the  concern  is  locally  situated.* 


SECTION  III. 

Conversion  undbb  an  uncomplibted  Contract  op  Sale. 


Contracts  in-  892.  We  proceed  to  the  consideration  of  the  rights  of  heirs  and 

*^™P*J^  ^y  ,  executors  under  contracts  in  relation  to  heritable  property  involv- 

Agency  and      ins  a  Conversion  of  the  estate  from  heritable  to  moveable,  in  which 

the  completion  of  the  contract  has  been  interrupted  by  the  death 

of  one  of  the  contracting  parties.^     It  is  necessary  to  premise, 


^  MifUo  ▼.  Kirhpairich,  28  May  1823, 
11  Sh.  682. 

>  IrvvM  V.  Irvine,  16  July  1851,  18  D. 
18Q7. 

'  2  BeU'i  Com.  7th  ed.  pp.  8,  4 

«  1  BeU'i  Com.  7th  ed.  p.  101  ;  DdL- 
rymjple  ▼.  ffalkeU,  1785,  M.  5478. 

'  25  Qeo.  III.,  oap.  82,  §  7,  and  sab- 
sequent  Acts  ;  and  see  Boff  ▼.  Mog^  1791, 
M.  5479. 

*  In  the  case  of  Downis  ▼.  DowiUe's 
Tra.,  14  July  1866,  4  Maoph.  1067,  the 
general  prinoiple  was  recognised  that,  in 


relation  to  the  rights  of  sacoeasocs,  f oragn 
seoorities,  forming  part  of  the  estate  of  s 
domiciled  Scotsman,  are  to  be  regarded 
as  heritable  or  moyeable,  according  to  the 
lex  loci  rei  iitce.  See  also  Murray  ▼.  Barl 
of  Both£s,  80  June  1886,  14  Sh.  1049 ; 
Newlandt  v.  Chalmert*  Tr9.,  22  Nov. 
1882,  11  Sh.  65. 

'  With  reference  to  the  mode  of  try* 
ing  questions  of  this  kind,  it  would  sppesr 
that  the  holder  of  a  fund,  the  quality  of 
which  is  exposed  to  doubt,  is  not  entitled 
to  make  it  the  subject  of  an  action  of 
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that  in  the  case  of  oonversion  under  a  contract  entered  into  by  a   chafctb  ju 
oommusioner  or  trustee  duly  authorised,  the  consequences  are  the 
same  in  relation  to  succession  as  if  the  contract  had  been  by  the 
deceased  in  his  own  name.    Thus,  where  an  agent  duly  authorised 
inyests  the  money  of  his  client  in  heritable  securities,  the  creditor's 
i^t  in  the  bonds  ia  heritable,  and  transmits  to  his  heir-at-law.^ 
But  the  investment  of  funds  by  a  trustee,  tutor,  or  factor  on  heri- 
table security  has  not  the  effect  of  converting  moveable  estate  into 
heritable  in  a  question  as  to  the  succession  of  the  ward  or  bene- 
ficiary, because  the  quality  of  the  beneficiary's  estate  in  the  trust 
cannot  be  changed  by  the  administrative  acts  of  the  trustee.    The 
estate  in  the  person  of  the  trustee  is,  of  course,  heritable,  although 
heritable  security  was  only  chosen  as  a  safe  investment ;  but  the 
jus  crediti  imder  the  trust  remains  moveable.'     Heritable  property 
purchased  by  an  agent  on  behalf  of  a  client  resident  abroad,  without 
special  instructions,  was  held  to  be  moveable  as  to  succession.' 
And  on  this  principle  the  right  to  payment  of  a  personal  debt  was 
held  to  belong  to  the  executor  of  the  creditor,  although  the  debtor, 
for  the  security  of  his  creditor,  had  taken  a  disposition  of  property 
which  he  had  purchased  in  the  creditor's  name,  because  it  was  not 
proved  that  the  deceased  considered  the  disposition  a  security  for 
the  debt* 

393.   The  most  simple  case  of  constructive  conversion  under  Heir  u  bound 
uncompleted  contracts  is  that  of  a  sale  of  heritable  estate,  ^here  ^.fl^^'O,. 
one  or  both  of  the  parties  to  the  contract  dies  before  the  disposi-  |J*™*Jh  <- 
tion  is  executed.     In  such  a  case  the  heir  is  bound  to  complete  the  entitled  to  the 
sale  by  executing  a  disposition  in  favour  of  the  purchaser  or  his  ^^^ 
heir,  but  the  price  is  moveable ;  it  is  payable  in  case  of  death  by 
the  purchaser's  executor,  and  belongs  in  case  of  death  to  the  seller's 
executor.     The  rule  is  illustrated  in  the  three  following  cases  : — 
JnEeron  v.  Espie^  the  question  was  as  to  the  price  of  heritable 
snbjects  taken  by  a  railway  company  under  their   compulsory 
powers.    The  price  was  ascertained  by  arbitration,  and  a  disposi- 
tion was  prepared  and  revised  by  the  agent  of  the  proprietor ;  but 
while  the  disposition  was  unsigned  the  proprietor  died.     It  was 


molti|Jq>oiTiifting  imleai  competing  daima 
bftTe  been  intimated  to  him ;  Oreat  North 
tfSeolkMd  Ry.  Co.  ▼.  Oa'M,,  8  July  1863, 
1  Macpb.  1058. 

1  Davidmm  v.  Kyde,  1797,  M.  5597 ; 
161ila7l798, 4  Pat  63 ;  Trotter  ▼.  TrUter, 
5  Bee.  1826,  5  Sh.  72  ;  10  June  1829,  3 
W.  A  a  407. 

'  Sou  T.  Ron,  1793,  M.  5545;  Graham 
T.  Sari  of  ffopetoun^  1798,  M,  5539 ; 


Moncri^  v.  ift^n,  16  July  1856,  18  D. 
1286. 

s  M'MUlan  v.  Af*Miaan'8  Bvn.,  28 
Nov.  1814,  3  Sh.  308,  N.E.  217. 

*  Marshall  ▼.  LyaU,  18  Feb.  1859,  21 
D.  514. 

'  Heron  v.  Eepie,  3  Jnne  1856,  18  D. 
917  ;  Chiedy  ▼.  Chiedy,  1704,  M.  5531 ; 
M'lntoth  ▼.  Primrou,  1685,  M.  5087 ; 
Cttrr/e  v.  Shortreid,  1818,  Hume,  200. 
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cHAFCTB  X.  held,  disregarding  all  supposed  indications  of  intention,  that  the  price 
belonged  to  the  seller's  personal  representatives.  In  the  case  of 
Bossborough's  Trustees  the  question  was  as  to  the  rights  of  the  credi- 
tor's widow  in  relation  to  heritable  bonds  called  up  but  not  paid. 
In  one  case  the  creditor  had  served  the  usual  intimation  and  requi- 
sition for  payment,  but  no  further  steps  were  taken.  In  another, 
after  the  expiry  of  the  period  for  payment  under  the  requisition,  the 
subjects  were  advertised  for  sale,  but  had  not  been  sold  or  exposed 
for  sale.  In  a  third,  the  subjects  had  been  brought  to  sale,  bat 
had  not  found  a  purchaser.  In  the  fourth  case,  the  subjects  had  been 
exposed  for  sale  and  were  actually  sold,  but  the  purchaser  bemg 
unable  to  pay  the  price,  the  contract  of  sale  remained  unfulfilled, 
and  the  purchaser  obtained  no  title  to  the  subjects.  It  was  held 
that  the  widow  was  entitled  to  terce,  and  that,  "  though  the  hus- 
band has  actually  sold  his  heritable  estate,  and  the  purchaser  be 
ready  to  fulfil  his  contract  and  to  pay  the  price,  yet,  if  the  purchaser 
be  not  infeft  during  the  husband's  lifetime,  the  right  of  terce  will 
not  be  excluded.^  Lastly,  in  the  case  of  Samsay  v.  Samsay,  a  pur- 
chaser of  heritable  property  became  bound  iu  July  to  pay  the  price 
of  the  subjects  in  September,  but  died  in  August,  while  the  contract 
was  unfulfilled.  The  estate  was  re-sold  at  a  large  profit  after  the 
death  of  the  first  purchaser.  It  was  held  (without  calling  for  a 
reply  on  the  legal  question)  that  the  heir  was  entitled  to  the  price 
obtained  on  the  second  sale,  but  that  the  executor  was  liable  to  pay 
the  price  (without  deduction  of  debt  heritably  secured)  in  fulfil- 
ment of  the  ancestor's  obligation  under  the  first  contract  of  sale.^ 
Sale  by  AD  394.  The  case  of  Emdie  v.  Oroai  established  an  exception  for 

apparent  hdr.  ^^  ^^^^j^  ^f  lands  sold  by  an  apparent  heir  who  dies  without  making 
up  a  title  and  conveying  the  property.  In  this  case  the  price  was 
found  to  be  a  surrogatimi  for  the  lands,  and  to  belong  to  the  heir 
next  in  succession,  who  had  made  up  a  title  by  passing  over  the 
apparent  heir.'  That  exception  of  course  disappears  under  the 
existing  law,  by  which  heritable  estate  vests  in  the  heir  without 
service.  Where  a  truster  destined  the  whole  free  proceeds  of  his 
unentailed  lands  to  one  person,  and  his  moveable  estate  to  another, 
the  price  of  lands  sold  under  an  uncompleted  contract  in  lus 

^  Ro8»barQttgh*8   Trs.  ▼.   Bonborough^  *  Emdie  v.  Oroai^  25  Feb.  1817,  Home, 

1888,  16  R.  167,  161.  197  :  "The  Court  wero  of  opinion  tbil 

'  Ramwy  v.  JRamaay,  1887, 15  B.  26  ;  the  prioe  of  lands  which  have  been  aold 

•ee  MaenioU  ▼.  Macnicci,  June  16,  1814,  la  a  moveable  fond,  bat  only  when  tbey 

F.C. ;  Ron  v.  Clayton,  1826,  2  W.  &  S.  have  been  aold  by  the  owner,  which  an 

40,  affg.  8  S.  271.    The  snbjeot  of  the  apparent  heir  ia  not ;  that,  in  the  lattec 

liability  of  exeoatora  for  the  prioe  of  lands  ease,  the  prioeoomea  in plaoeof  the  landit 

sold  but  not  conveyed  is  considered  in  and  that  the  Act  1696  doea  not  affsot  the 

Chapter  LXXIL  (Order  of  Liability  of  interest  of  after  heirs." 
the  Keal  and  Personal  Estates). 
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lifetime  was  held  to  pass  under  the  first-mentioned  destination.^  chaptbr  x. 
A  mere  contract  to  give  security  is  not  sufficient  to  impress  an 
heritable  character  as  to  succession  upon  a  personal  debt  Where 
an  heritable  bond  is  granted,  or  where  the  creditor  has  adjudged  in 
BecDnty,  the  debt  becomes  heritable,  though  infeftment  may  not 
have  followed  it ;  but  should  the  creditor  die  before  the  bond  is 
delivered,  or  before  the  decree  of  adjudication  is  pronounced,  the 
debt  retains  its  moveable  quality.* 

395.  The  rights  of  heirs  and  executors  in  relation  to  money  due  Proc«ed8  of 
under  heritable  securities  (of  which  an  example  has  just  been^bie'eiuteby 
given)  are  governed  by  the  same  principles  which  regulate  the  ^'jj*^.***'***' 
Boocession  to  the  price  of  land.    But  in  this  case  a  distinction  is 
recognised  between  the  security  and  the  personal  contract.    The 
resolution  of  the  creditor  to  recover  payment  of  an  heritable  debt 

is  not  equivalent  to  conversion ; '  but  there  is  a  series  of  decisions 
to  the  effect  that  the  use  of  personal  diligence,  by  giving  a  charge 
on  the  registered  bond,  renders  the  fund  moveable.^  A  charge, 
followed  by  adjudication,  has  the  effect  of  reconverting  the  fund 
into  heritable  estate  in  respect  of  the  new  security  acquired  by 
real  diligence.*  In  any  case,  if  the  estate  be  actually  converted 
at  the  instance  of  the  creditor,  as  by  a  sale  under  a  power  in  the 
bond,  the  right  to  the  price  becomes  moveable,  notwithstanding  that 
the  subject  was  not  transferred  to  the  purchaser  in  the  creditor's 
lifetime.®  And  where  an  heritable  estate,  burdened  with  debts, 
is  sold  by  the  proprietor,  with  the  consent  of  the  heritable  creditors, 
the  debts  of  creditors  who  have  consented  to  the  sale  are  mobilised 
hj  the  completion  of  the  contract  of  sale,  so  that  if  a  creditor  dies 
while  the  price  is  unpaid  and  the  conveyance  unexecuted,^  his 
personal  representatives  are  entitled  to  the  money. 

396.  The  decisions  in  relation  to  sales  at  the  instance  of  the  Distmction 
debtor  point  to  the  conclusion  that  the  quality  of  the  creditor's  ^^^^^^y^j^^ 

debtor. 
^  BrtadalhaneB  Tn,    ▼.  Pringle,   19      5577  (Eilkemn's  Report),  for  the  opiniona 

Jan.  1854, 16  D.  859.  expresaed  on  thk  point  in  a  speciftl  case. 

'  Ebk.  2,  2,  14  ;  2  BeU's  Com.  7th  ed.  Adiatinction  is  takenin  the  caae  of  bonda 

p.  5 ;  Cameffie  v.    Carnegie,  1700,  M.  aeduding  executora,  which  are  held  to 

5537,  and    aee    Wedderbum*i    Cr$,    ▼.  remain  heritable    dettinatione   notwith- 

M'Keagie,  1742,  Elchiea,  '*  Anrestment,"  atanding  the  nae  of  peraonal  diligence; 

Na  21.  BanTuUgiie  v.  Bonnar,  1683,  M.  5581  ; 

»  Monro  t.  Monro,  1785,  M.  11,857 ;  Gray  ▼.  ParUon,  1705.  M.  5581. 

RooBb&rovgh'M  Tn.,  tupra.  The  registration  "  RM  v.   Campbdl,  1728,  M.  5588  ; 

of  abend  for  execution  doea  not  operate  Dou^t  ▼.  Dickson^  1751,  M.  5577. 

a  oonTendon  into  moveable  eatate ;  Yea-  ^  Wilion  v.  WtUorif  29  Nov.  1808,  F.C. 

man  v.  Teaman,  1687,  M.  5484,  5581.  ^  See  Smith  v.  Smith,  1787,  M.  5584, 

^  Donaldson  v.  Donaldwn,  1624,  M.  Elchiea,    <*  Heritable    and    Moveable," 

5571 ;  Mcntgomery  v.  Stewart,  1666,  M.  No.  6.     In  this  case  the  purchaser  waa 

5684 ;  Seaion  v.  Seaton,  1672,  M.  5572 ;  infeft,  though  the  price  remained  unpaid, 
and  lee  DauglaM  v.  Diek$an,  1751,  M. 

VOL.  I.  O 


210 


RIGHTS  OF  THE  HEIR  AKD 


CHAFTBB  X. 


Qiuility  of  811C- 
cMsioD  not 
ohinged  by 
colUtioii. 


estate  is  not  affected  by  any  proceediDg  on  the  part  of  the  debtor 
short  of  actual  payment  The  transference  of  the  debtor's  rever- 
sionary interest  in  the  estate  by  a  voluntary  sale  leaves  the  security 
title  unimpaired  ;  and  until  the  creditor  shall  have  accepted  pay- 
ment and  discharged  the  debt,  he  cannot  be  held  to  have  abandoned 
his  real  right,  or  changed  the  quality  of  his  succession.  Even  in 
the  case  of  a  judicial  sale,  the  debts  secured  on  the  estate  continue 
to  be  heritable  until  payment  of  the  price ;  and,  conversely,  the 
production  of  a  claim  of  personal  debt  in  a  ranking  and  sale  has 
not  the  effect  of  making  the  debt  heritable.^  It  has  been  held  that 
the  seller's  reversionary  interest  in  estates  sold  for  the  payment  of 
debts  is  heritable  in  relation  to  diligence  ^  and  succession ;'  on  the 
last  point  the  subject  may  require  reconsideration,  in  consequence 
of  the  decision  in  the  case  as  to  compulsory  sale  {Heron  v.  Espi£), 
Where  a  purchaser  at  a  judicial  sale  has  consigned  the  price  in 
bank,  in  terms  of  the  Statute,  it  would  seem,  on  the  authority  of 
the  above-mentioned  case  of  Garland,  that,  as  regards  the  interests 
of  the  heritable  creditors  and  their  successors,  their  securities  are 
to  be  held  as  converted  into  personal  estate  for  all  purposes.^ 

397.  In  the  case  of  Napier  v.  Orr  it  was  held  by  the  whole 
Court  that  the  collation  by  one  who  was  heir  and  next  of  kin  of  his 
heritable  interest  in  a  succession  which  vested  in  his  lifetime,  but 
was  not  payable  until  after  his  death,  had  not  the  effect  of  chang- 
ing the  quality  of  the  succession  from  heritable  to  moveable  in  a 
question  between  the  heirs  and  executors  of  the  other  next  of  kin. 
The  effect  would  be  obviously  different  if  the  collation  were  made 
in  the  form  of  a  money  payment,^  instead  of  an  actual  transfer  of 
the  lands  to  the  next  of  kin. 


SECTION  IV. 
Apportionment  of  Eents  and  Tkrmly  Payments. 


Arrears  of  rent       398.   While  the  right  of  the  proprietor  of  heritable   estate 

moveaWeat      Dccessarily  Comprehends  the  jus  crediti  or  prospective  interest  in 

common  law.    the  rents  and  profits  of  the  estate,  the  accruing  payments  or  profits^ 

after  they  have  actually  vested  in  the  proprietor,  are  regarded  as 

having  lost  their  connection  with  the  land,  and  are  therefore 


1  19  and  20  Vict,  cap.  79,  §  102,  re- 
enacting  the  provisiona  of  the  Statute  of 
Geo.  in.  ffendenon  v.  Stewart,  1796, 
M.  5584. 

a  Oardiner  v.  Spalding,  1779,  M.  780. 

»  Garland  v.  Stewart,  12  Nov.  1841,  4 
D.  1. 


^  The  doctrine  here  stated  has  been 
recognlBod  in  relation  to  actions  for  ^he 
redemption  of  wadsets.  See  Erak.  2,  2, 
16 ;  StormorUh  v.  Robertmn,  24  Maj 
1814,  F.C. 

•  Napier  ▼.  Orr,  24  Jan.  1868,  e  M. 
264. 
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moveable.    On  this  principle,  arrears  of  feu-duty,  rent,  or  interest    chapter  x. 

due  to  a  deceased  proprietor  are  part  of  his  executry  estate.^ 

With  respect  to  fruits  and  growing  crops  unreaped,  and  rents  cur- 

reot  at  the  date  of  the  proprietor's  death,  certain  distinctions  have 

been  recognised  which,  though  arbitrary  in  their  result,  depend 

OD  the  consideration  whether  the  ancestor  had  a  vested  right  in 

the  subject. 

399.  The  law  in  relation  to  the  distribution  of  fruits  and  termly  Cnrront  pay- 
pajinents  involves  two  distinct  cases,  which  are  considered  sepa-  dUUnguidied. 
lately.    The  first  case  relates  to  the  right  of  the  executor  in  com- 
petition with  the  heir-at-law  or  heritable  disponee  of  a  fee-simple 
proprietor,  and,  prior  to  the  passing  of  the  Apportionment  Act, 
1870  (Ist  August  1870),  was  regulated  wholly  by  the  common  law, 
and  is  now  regulated  by  the  Apportionment  Act,  1870,  in  all  cases 
to  which  the  conditions  of  that  Statute  can  be  applied.    The  second 
case  relates  to  the  right  of  the  representatives  of  a  person  having 
ODly  a  limited  interest  in  real  or  personal  property  in  competition 
with  the  person  succeeding  to  the  reversion.     In  this  class  of  cases 
the  profits  of  the  current  period  of  possession  (if  derived  from 
t2rmly  payments)  are  divisible  under  the  provisions  of  the  Appor- 
tionment Acts.    If  not  payable  at  termly  periods,  they  are  regulated 
by  the  common  law ;  and  it  does  not  appear  that  the  rule  of  distri- 
bation  depends  in  any  degree  on  the  quality  of  the  estate,  as 
heritable  or  moveable. 

400.  I.  Eights  of  the  Executoes  of  Fee-Simple  Proprietors  Subjectn  in  the 
AT  Common  Law. — Where  the  subject  is  in  the  natural  occupation  pluon^nhe 
of  the  proprietor — as  a  mansion-house,  pleasure-grounds,  or  shoot-  proprietor, 
ings — the  usufructuary  interest  coincides  with  the  actual  posses- 
sion, and  vests  de  die  in  diem.    The  proprietor  has  had  the  full 
benefit  of  the  subject  to  the  period  of  his  death,  and  the  heir  is 
entitled  to  continue  the  possession  from  that  period.    No  right, 
therefore,  accrues  to  the  executor.    An  annuity  or  other  usufruc- 
tuary interest,  if  conditioned  to  be  paid  or  enjoyed  daily  and  con- 
tinually, vests  de  die  in  diem,  and  the  executors  are  entitled  to 
claim  the  profits  to  the  date  of  the  ancestor's  death.^    Erskine  lays 
down  that,  in  a  question  between  liferenter  and  fiar,  the  duration 
of  the  usufructuary  interest  in  fishings,  collieries,  salt-works,  mills, 
and  such  other  subjects,  the  profits  whereof  arise  from  continual 

^  Kdrie  ▼.  NiecUon,  1671,  M.  544 S ;  apportionment  of  interest  and  dividends 

Lord  Elibank  r.  M^Kemic,  1711,  M.  5462 ;  receivable  by  trustees    between  benefi- 

Comp&eS  T.  CamjMl,  1743,  M.  5247  ;  claries  entitled  respectively  to  the    in- 

MarUm  t.  Affneto,  1755,  M.  5467.  come  and  the  reversion  of    the  tm-t- 

*  Ersk.  2,  9,  M ;  BeU's  Pr.  §  1498 ;  estate ;    Wood  v.   Memies,  1871,   9  M. 

and  case  of  JMhoune  there  cited,  M.  775;  Cameron* t  Factory,  Cameron^  1873, 

15,915.     The  principle  is  applied  to  the  1  R.  21. 
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daily  labour,  is  not  governed  bj  any  legal  terms,  but  is  determin- 
able at  the  actual  date  of  the  liferenter's  decease.^  This  principle 
of  division  is  equally  applicable  to  the  determination  of  questions 
between  the  heirs  and  executors  of  a  fee-simple  proprietor  when 
the  income  of  the  estate  is  not  received  in  the  shape  of  termlj 
payments.  In  a  modern  English  case,  it  was  held  that  royalties, 
payable  under  mining  leases,  did  not  fall  within  the  scope  of  the 
Apportionment  Act  as  termly  payments,  but  vested  in  the  proprie- 
tor, according  to  the  extent  of  the  workings,  up  to  the  time  of  his 
death.* 

401.  Bents  and  interests  of  heritable  estate  which  was  fee- 
f^omfee-8imp&  8™ple  estate  in  the  person  of  the  ancestor  were  at  common  law 
esuto.  not  subject  to  apportionment,  but  were  payable  to  the  executor 

only  in  so  far  as  vested  and  unpaid  at  the  ancestor's  death.    Here 
it  is  necessary  to  distinguish  between  the  vesting  of  the  rents  of 
arable  farms  and  the  interest  of  heritable  debts,  on  the  one  band, 
and  the  rents  of  grass  farms  and  houses  on  the  other. 
Rents  of  arable       402.  Subject  tg  the  exception  to  be  immediately  noticed  in  the 
case  of  grass  farms,  the  rents  of  lands  vest  half-yearly  and  termly, 
beginning  at  the  first  legal  term  after  the  date  of  entry ;  and  pay- 
ment is  due  at  the  same  time  as  the  right  vests.    The  customary 
period  of  entry  being  at  the  separation  of  the  crop  (which  cannot 
be  held  to  be  completed  until  Martinmas),  the  first  half-year's  rent 
accordingly  vests,  and,  in  the  absence  of  special  stipulations,  is 
payable  at  Whitsunday,  the  second  at  Martinmas  next  ensuing. 
These  terms  of  payment,  which  are  called  the  legal  terms,  are 
independent  of  the  entry,  which  is  always  special,  the  entry  to 
houses  and  pasture  being  at  Whitsunday,  sometimes  preceding, 
sometimes  following,  the  entry  to  the  arable  land.    Hence  execu- 
tors had  no  right  to  the  rents  which  became  payable  at  l^al  terms 
subsequent  to  the  death  of  the  proprietor, — because  they  did  not 
vest  in  the  ancestor's  lifetime.'     But  the  payment  of  rent  was 
usually  postponed  until  the  next  ensuing  term,  and  these  rents, 
vested  but  not  payable,  belonged  to  the  executor.    Bents  payable 


fanns. 


\  Ersk.  ut  supra, 

*  SL  Aubynr.St,  Auhifn^  1  Drew,  ft  Sm. 
611,  80  L.  J.  Ch.  917.  The  writer  has 
difficulty  in  following  the  reasoning  which 
induced  the  Court  in  Weir  ▼.  Durham 
(1870,  8  M.  7'25)  to  tr«at  royalties  or 
**  lordships,"  payable  under  a  lease  of 
minerals,  on  the  same  principles  as  agri- 
cultural  rents.  Such  is  the  language  of 
the  late  Lord  President,  explaining  the 
case  in  BannaiintiS  Tr,  v.  Cuw^\ngKamty 
10  M.  at  p.  3S4.     But  whatever  may  be 


the  value  of  the  decision,  there  can  be 
little  doubt  that  under  the  ApportioB- 
ment  Act,  1870,  royaltiea  are  apportkm- 
able;  and  the  decision  of  ^e  Flnt 
Division  of  the  Court  as  to  ahoolisg 
rents,  in  Lord  QUitgow^s  TVs.  ▼.  CZanb, 
seems  directly  in  point  (1889,  16  B.  54&, 
549),  the  drcomstanoe  that  the  caae  was 
one  between  seller  and  poichaaer  being 
immaterial  in  the  construction  of  that 
Statute. 
>  Bell's  Pr.  §  1499;  2  Om.  p.  8. 
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in  grain  or  produce  of  land,  if  payable  at  tennly  periods^  are    chaptbb  x.. 
goyenied  by  the  same  rule  as  money  rents.^ 

403.  Interest  accruin<;  under  heritable  bonds  at  the  le<;al  terms  interest  of 
of  Whitsnnday  and  Martinmas  is  as  rent  due  at  those  terms.    The  debts, 
executor  at  common  law  was  only  entitled  to  arrears  payable  at 
terms  preceding  the  ancestor's  death.    If  conventional  terms  are 
prescribed  by  the  bond  or  document  of  debt,  the  right  of  the 
executor  depends  on  -the  agreement.*    Family  provisions,  as  well 
as  debts  charged  on  heritable  estate,  and  feu-duties,  followed  this 
rule  whenever  the  payment  was  due  at  termly  periods,  and  the 
interest  of  the  payee  did  not  terminate  with  his  death.'    Bents  Effect  of  pay- 
payable,  by  anticipation,  or  forehand  rents,  are  in    a   different  piSoih^"**^ 
podtioD.    The  right  in  this  case  necessarily  vests  at  the  term  o{ 
payment,  and  arrears,  of  such  rents,  if  payable  in  the  cmcestor's 
lifetime,  belong  to  his  executor.* 

401.  In  the  case  of  grass  farms  the  rule  is  different  from  that  Rents  of  gnaa 
applicable  to  arable  farms.    The  period  of  entry  is  at  or  preceding  ^"^ 
Whitsunday.     The  first  half-year's  rent  is  held  to  vest  at  Whit- 
sunday, being  the  term  of  entry  next  ensuing  the  date  of  the  actual 
entry ;  the  second  vests  at  Martinmas.     But  it  is  customary  to 
postpone  payment  of  the  rent  to  the  terms  immediately  following 
these  periods  respectively.    Where,  therefore,   a  proprietor  died 
between  Whitsunday  and  Martinmas,  his  executors  had  right  to 
the  rent  due  at  Whitsunday  and  payable  at  Martinmaa ;  where  he         ' 
aorvived  the  term  of  Martinmas,  they  had  right  to  the  second  half 
of  the  year's  rent  which  became  due  at  Martinmas  and  was  pay- 
able at  the  following  Whitsunday.^    House  rents  foUowad  the  Rents  of  ariwii 

sal^jects. 
^  Ersk.  2,  9,  66  ;  BaiUie  v.  CtUhberi,      oooTention,  and  the  oiae  would  be  the 

I6S4,  M.  15,900.  same  in  a  forehand  payment  of  rents  of 

*  Kinmnmond  ▼.  Roekead^  1789,  M.  lands,  for  there  it  no  inttanee  of  w?iat  i$ 
^415,  Elcfa.  "  Heritable  and  Moveable,"  both  due  and  exigiUe  not  going  to  exe- 
Na  10;  Lord  Doer  v.  Lord  JfamiUon,  cutort  ;"  Lord  Kilkerran  in  Murray 
1740,  Elch.  "Heritable  and  Moveable,"  Kiwnyndviond  v.  Cathcart,  1739,  M.  15, 
NoL  11,  5  Br.  Sop.  695.  906. 

»  2  BeU's  Com.  7th  ed.  p.  8.  »  Prinfie  v.  Pringle,  1741,  M.  6419  ; 

*  M.  of  Queentherry  ▼.  Montgomery,  TurnbuU  v.  Kerr,  1760,  M.  5430  ;  John- 
18  Feb.  1814,  F.C.,  and  cases  dted.  tton  v.  M,  of  Annandale,  1727,  M. 
"The  meanij^  of  the  coomion  maxim  15,913;  Ettioty,  Elliot,  1792,  M.  15,917; 
that  the  legal  and  not  the  conventional  Campbell  v.  Campbell,  18  Jcdy  1849,  11 
tsRBs  are  the  mie  between  heir  and  D.  1427.  The  statement  made  in  this 
aecotor  k  no  other  than  this,  that  the  case,  that  the  rents  due  at  Whitsnnday 
postponing  the  legal  term  by  the  oonven-  and  Martinmas,  and  payable  at  Martin- 
tioii  of  partiea,  whieh  generaUy  is  the  mas  and  the  following  Whitsnnday,  were 
ease  of  tenant's  rents,  does  not  deprive  "  conventionally  "  postponed,  appears  to 
the  ezecator  of  the  benefit  of  the  legal  be  inaccurate,  the  fact  being  that  these 
tenn.  Bat  if,  by  the  convention  of  are  the  customary  periods  of  payment, 
parties,  annoal  vents,  for  example,  be  The  law  is  correctly  laid  down  by  Lord 
made  payaUe  before  the  legal  term,  the  Fullerton,  p.  1454. 

esecBton  will  have  the  benefit  of  that 


214  RIGHTS   OF   THE   HEIR  AND 

cHAfTEB  X.  same  rule  as  the  rents  of  grazing  farms;  the  rents  were  payable  half- 
yearly  at  the  terms  subsequent  to  the  date  of  entry,  but  the  right 
of  the  proprietor  to  each  half-yearly  payment  vested  at  the  term 
preceding  and  transmitted  to  his  executors,  who  were  accordingly 
entitled  to  uplift  the  rents  accruing  at  the  term  next  ensuing  the 
ancestor's  death.^ 
Effector  con.  405.  Bents  of  land,  when  conventionally  postponed,  are  in  the 

ponoment  oT*^  Same  situation  as  arrears  in  relation  to  the  rights  of  executors. 
the  terra  of  Rents  postponed  are  held  as  being  vested  in  the  proprietor  at  the 
legal  terms,  although  payment  cannot  be  demanded  until  the 
arrival  of  the  terms  stipulated.  In  all  cases,  therefore,  such  rents, 
if  vested  prior  to  the  ancestor's  death,  are  part  of  the  executry 
estate.* 

406.  Where,  in  a  grass  farm,  the  whole  rent  is  made  payable 
at  Martinmas  ensuing  the  term  of  entry,  if  the  proprietor  dies 
before  Martinmas,  his  executor  is  only  entitled  to  the  half  of  the 
rent  which  vested  ex  lege  at  the  preceding]:  Whitsunday.     If  the 
proprietor  survive  the  term  of  Martinmas,  the  executor  is  entitled 
to  the  whole.* 
Distinction  i>e.        407.  We  have  already  seen  that  growing  crops  are  regarded  as 
and*nitM5i      moveable  property,  and  therefore,  on  the  death  of  an  heritable 
gn«8,  where     proprietor  who  was  in  the  occupation  of  his  own  estate,  these 
unlet  ibrm  part  of  his  executry  estate.*    But  the  executors  have  no 

right  to  the  use  of  the  natural  grass  during  the  remainder  of  the 
term  current  at  the  proprietor's  death,  this  being  a  fruit  which 
requires  no  yearly  seed  or  industry.*  Hay  of  the  second  crop 
from  grass  seeds  grown  with  wheat  crops  has  been  held  heritable 
in  a  question  of  succession.^ 
EflTectofad-  408.  In  all  cases  of  termly  payment  an  adjudication  before  the 

iJ^ind^in  Sm- ^®8*^^  ^^^^"^  ^^^^^  Carry  the  right  which  vests  at  that  term.  An 
petition  with  arrestment  after  a  term  will  carry  the  rent  due  at  that  term,  and 
an  adjudger  after  an  arrestment  will  be  postponed  to  the  arrester 
in  relation  to  the  termly  payment  in  question.  But  a  distinction 
has  been  recognised  between  interest  payable  on  an  heritable  bond 
and  interest  falling  due  under  an  adjudication.  In  the  former  case 
an  adjudication  of  the  bond  and  debt  is  held  to  carry  the  principal 
subject  and  future  interests,  but  not  the  arrears ;  in  the  latter  the 

1  Binny  ▼.  Binny,  28  Jan.  1820,  F.C. ;  *  Supra,  §  869. 

King  v.  Jaffray,  24  Jan.  182S,  6  Sh.  422.  *  Erek.  2,  9,  65. 

a  Camegy  v.  Camegy't  Cr$,,  1668,  M.  •  Wight  v.  In^i»,  1796,  M.  5446  ;  M, 

15,887  ;  Innei  v.    JDuH  of  Gordon,   13  of  VweeddaU  ▼.  Somner,  19  Nov.  1816, 

Nor.  1822,  2  8h.  S,  N.E.  2  ;   TroUer  v.  F.C.  ;   Keith  v.   Logie'9  HeirM,   3  Dec. 

Cimningham,  26  Nov.  1889,  2  D.  140.  1825,  4  Sh.   267,   N.E.   272  ;    and  lee 

'  PetUy  V.   Mackenzie,   1805,  Hume,  Gordon  v.  Gordon,  1806,  Hume,  188. 
186;    Campbell  v.    Campbell,   1745,   M. 
15,908. 
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adjudication  of  the  debt  and  diligence  carries  the  adjudication  with  chaptkr  x. 
the  whole  accumulated  sum  and  interest,  including  arrears.  This 
distinction  was  established  on  the  view  that  an  adjudication  was 
equivalent  to  a  sale  under  reversion ;  and  although  the  case  of 
Coehratie  v.  Ba^le  ^  appears  to  have  discountenanced  that  doctrine, 
and  reduced  adjudication  to  the  category  of  a  pledge,  the  rule 
that  the  diligence  incorporates  interest  with  the  principal  .is  well 
established  in  practice,  and  cannot  be  considered  to  have  been 
shaken  by  that  decision.^ 

409.  II.  Apportionment  Act,  1870. — It  is  only  necessary  to 
quote  the  2d  and  3d  sections,  which  are — section  2,  "  From  and 
after  the  passing  of  this  Act  all  rents,  annuities,  dividends,  and 
other  periodical  payments  in  the  nature  of  income  (whether 
reserved  or  made  payable  under  an  iostrument  in  writing  or 
otherwise)  shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable  in  respect  of 
time  accordingly."  Section  3 :  "  The  apportioned  part  of  any  such 
rent,  annuity,  dividend,  or  other  payment  shall  be  payable  or 
recoverable  in  the  case  of  a  continuing  rent,  annuity,  or  other  such 
payment  when  the  entire  portion  of  which  such  apportioned  part 
shall  form  part  shall  become  due  and  payable,  and  not  before,  and 
in  the  case  of  a  rent,  annuity,  or  other  such  payment  determined 
by  re-entry,  death,  or  otherwise,  when  the  next  entire  portion  of 
the  same  would  have  been  payable  if  the  same  had  not  so  deter- 
mined, and  not  before."  Section  4  provides  in  substance  that  the 
rent  shall  be  received  by  the  heir,  who  shall  account  to  the  executor 
for  his  apportioned  part  thereof. 

410.  Very  few  questions  have  been  raised  under  this  Act ; 
indeed  there  seems  to  be  no  room  for  any  question  excepting  this, 
— ^Which  is  the  termly  payment  that  is  subject  to  apportionment  ? 
On  this  question,  the  decisions  which  have  been  given  in  parallel 
cases  arising  under  the  Apportionment  Act,  1S34,  would  seem  to 
be  very  much  in  point.  The  principle  of  construction  being  that 
the  Act  gives  to  executors  a  right  which  they  could  not  otherwise 
claim,  it  is  only  necessary  to  find  out  which  is  the  last  termly 
payment  that  could  be  claimed  by  the  executors  according  to  the 
rules  of  the  common  law;  then  the  payment  immediately  following 
this  is  the  payment  to  be  apportioned.  Such  was  the  method 
followed  in  the  entail  case  of  Campbell  under  the  earlier  Act  of 
Parliament;^  and  it  is  the  principle  which  was  applied  by  the 

1  Bogle  V.  Cochrane,  25  M»roh  1850,  7  "  Adjudicfttion,'*  20  ;  Baikie  ▼.  Sindair, 

Bell,  65.  1786,   M.  5545;    Ryder  v.    Rou'  Crs., 

*  See  2  Ben*8  Com.  7th  ed.  p.  9  ;  Ram-  1704,  M.  5549. 

«ry  T.  BTX>mdie,  1738,  K.  5538  ;  Elchies,  >  11  D.  1427. 
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CHAPTER  X« 


Law  ante- 
cedent to  the 
Apportion- 
ment Act. 


Object  of  the 
Apportion- 
ment Act. 


Lord  President  Inglis,  in  a  case  of  forehand  rents,  to  the  construc- 
tion of  the  Act  of  1870.  The  case  referred  to  is  tliat  of  Lord 
Herries,  where  the  Lord  President  quotes  the  passage  above  cited 
from  Kilkerran  to  prove  that  the  forehand  payment,  which  wa9 
made  shortly  before  the  death  of  the  proprietor,  vested  wholly  in 
the  executor,  and  thence  deduces  the  inference  that  the  payment 
made  at  the  next  ensuing  term  is  apportionable  under  the  Statute 
of  1870.1 

411.  IlL  Division  uxdkr  the  Apportionment  Act,  1834.— We 
have  to  consider  the  right  of  the  executor  of  a  person  whose 
interest  terminates  at  his  death  (as  a  liferenter,  heir  of  entail,  or 
annuitant),  in  competition  with  the  reversioner  or  successor.  It 
lias  generally  been  assumed  that  the  Apportionment  Act  of  1870 
supersedes  the  Act  of  1834,  because,  according  to  its  terms,  the  Act 
of  1870  is  perfectly  general  in  its  operation.  But  as  the  principle 
of  apportionment  is  the  same  under  the  two  Statutes,  the  writer 
has  retained  the  greater  part  of  what  appeared  in  the  earlier 
edition  regarding  the  construction  of  the  Act  of  1834,  conceiving 
that  decisions  on  questions  arising  under  it  may  be  of  use  as  a  guide 
to  the  construction  of  the  later  Statute. 

412.  The  rules  by  which  the  interest  of  the  executor  of  a  life- 
renter  is  discriminated  in  a  question  with  the  fiar,  as  laid  down  by 
Erskine,*  are  identical  with  those  which  have  been  explained  in 
treating  of  the  rights  of  heirs  and  executors  of  a  fiar.  In  the  case 
of  annuities,  whether  secured  on  heritage  or  constituted  by  personal 
bond  payable  at  the  usual  termly  periods,  the  executor  had  right  to 
the  arrears  of  interest  vested  and  unpaid.  Bents  of  heritable  estate 
were  understood  to  vest  in  accordance  with  the  rules  formerly 
explained,  and  the  executor  was  entitled  to  the  outstanding  arrears.' 
In  all  cases  to  which  the  Apportionment  Act  was  inapplicable,  the 
rights  of  the  executors  of  a  liferenter,  or  other  person  whose  interest 
is  determined  by  his  death,  were  regulated  by  the  common  law,  on 
the  principles  which  have  been  explained  in  the  first  subdivision 
of  this  section. 

413.  The  rights  of  the  executors  of  deceased  persons  whose 
interest  is  determined  by  their  death,  was  extended  by  the  second 
section  of  the  Apportionment  Act,  1834,^  a  statute  which  appears 
to  have  been  framed  with  exclusive  reference  to  the  law  of  England, 
but  which  was  found,  in  the  case  of  Bridges  v.  Fordyce,^  to  extend 
to  Scotland.    Although  the  statute  does  contain  expressions  which 

^  Lord  Jferria  v.  Maxwdl,  1873,  11      ed.  p.  8 ;  BaiUie  v.  CtOAbeH,  1684,  M. 
M.  896.  15,900. 

>  Enk.  2,  9,  64-66.  «  4  and  5  WUI.  iv.,  cap.  22,  §  2. 

*  Enk.  2,  9,  66 ;  2  BeU'«  Com.  /th  '  Bridges  v.  Pordyee^  7  March  1814,  6 

D.  968 ;  23  Feb.  1847,  6  Bdl,  1. 
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bave  exclasive  reference  to  the  law  of  England,  yet  its  general  pro-  chaptbb  x^ 
yisioQB,  with  which  we  are  immediately  concerned,  are  neither  un- 
intelligible nor  inappropriate  to  the  relations  of  heir  and  executor 
under  our  own  legal  system.  The  primary  question  for  considera* 
tion  is  the  extent  of  the  application  of  the  Act  Two  propositions, 
one  of  them  of  considerable  importance,  have  been  settled,  not 
wilhoat  some  conflict  of  opinion  and  authority. 

411  In  the  first  place,  it  is  a  settled  point  that  the  Statute  Ar^  not  appU- 
does  not  apply  to  the  regulation  of  the  interests  of  the  heirs  and  simple 
executors  of  a  proprietor  in  fee-simple.    This  becomes  apparent  on 
a  careful  consideration  of  the  somewhat  involved  phraseology  of 
the: 2d  section  of  the  Statute,  which  is  as  follows: — ^"'And  be  it 
further  enacted.  That  from  and  after  the  passing  of  this  Act  all 
rents  service,  reserved  on  any  lease  by  a  tenant  in  fee,  or  for  any 
life  interest,  or  by  any  lease  granted  under  any  power  (and  which 
leases  shall  have  been  granted  after  the  passing  of  this  Act),  and 
all  rents  charge,  and  other  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  all  other  payments  of  every  description  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  madepayalle  or 
coming  due  at  Jixed  periods  under  any  instrument  that  shall  be 
executed  after  the  passing  of  this  Act,  or  (being  a  will  or  testa- 
mentary instrument)  that  shall  come  into  operation  after  the  passing 
of  this  Act,  shall  be  apportioned  so  and  vi  such  manner  that  on 
ike  death  of  any  person  interested  in  any  such  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  or  other  payments  as 
aforesaid,  or  in  the  estate,  fund,  office,  or  benefice  from  or  in  respect 
of  which  the  same  shall  be  issuing  or  derived,  or  on  the  determina- 
tion by  any  other  means  whatsoever  of  the  interest  of  any  such  person, 
-—he  or  she,  and  his  or  her  executors,  administraiors,  or  assigns,  shall 
U  erUUled  to  a  proportion  of  such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions,  and  other  payments  according  to  the 
ihne  which  shall  have  elapsed  from  the  commencement  m'  last  period 
of  payment  thereof  respectively  (as  the  case  may  be),  including  the 
day  of  the  death  of  such  person,  or  of  the  determination  of  his  or 
her  interest,  all  just  allowances  and  deductions  in  respect  of  charges 
on  such  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  other  payments  being  made ;  and  that  every  such  person,  his 
or  her  executors,  administrators,  and  assigns,  shall  have  such  and 
the  same  remedies  at  law  and  in  equity  for  recovering  such 
apportioned  parts  of  the  said  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments,  when  the  entire  portion 
of  which  such  apportioned  parts  shall  form  part  shall  become  due 
and  payable,  and  not  before,  as  he,  she,  or  they  would  have  had  for 
recovering  and  obtaining  such  entire  rents,  annuities,  pensions. 
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cHAPTiR  z.  dividends,  moduses,  compositions,  and  other  payments,  if  entitled 
thereto,  but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease 
or  demise,  and  the  lands,  tenements,  and  hereditaments  comprised 
therein,  shall  not  be  resorted  to  for  such  apportioned  parts  speci- 
fically as  aforesaid,  but  the  entire  rents  of  which  such  portions  shall 
form  a  part  shall  be  received  and  recovered  by  the  person  or  persons 
who,  if  this  Act  had  not  passed,  would  have  been  entitled  to  such 
entire  rents ;  and  such  portions  shall  be  recoverable  from  such  person 
or  persons.by  the  parties  entitled  to  the  same  under  this  Act,  in  any 
action  or  suit  at  law  or  in  equity."  ^ 
Apportion-  415.  Rejecting  the  redundant  phraseology,  the  substance  of  the 

Sledi'S^f*"  provisfon  may  be  expressed  as  follows : — ^All  rents,  annuities, and 
^tenwt^^?*  other  payments  due  at  fixed  periods  under  any  instrument  that 
tanDined  hj  shall  come  into  operation  after  the  passing  of  the  Act,  shall  be 
apportioned  so  that  on  the  determination  by  death  or  otherwise 
of  the  interest  of  the  person  entitled  thereto,  he  or  his  executors 
shall  be  entitled  to  a  proportion  of  the  payment  due  in  respect  of 
the  current  termly  period  corresponding  to  the  time  which  shall 
elapse  from  the  date  of  the  last  termly  payment,  such  proportion 
to  be  recovered  by  the  executor  from  the  person  entitled  to  the 
reversion.  The  apportionment  contemplated  by  the  Act  only  arises 
therefore  upon  the  death  of  a  person  whose  death  causes  the  deter- 
mination of  his  interest,  i.^.,  whose  interest  is  not  transmissible  to 
his  heirs.  Tiiis  was  held  to  be  the  correct  reading  of  the  Act  in 
Browne  v.  Amyott^  where  Vice-Chancellor  Wigram  decided  that 
the  Statute  did  not  apply  to  the  case  of  a  tenant  in  fee  (t.e.,  pro- 
prietor in  fee-simple),  or  provide  for  the  apportionment  of  rent 
between  the  real  and  personal  representatives  of  such  person  whose 
interest  is  not  terminated  at  his  death.  The  words  "  determina* 
tion  by  any  other  means,"  occurring  in  the  immediate  context,  were 
held  to  limit  the  meaning  of  the  word  "  death  "  in  such  a  manner 
as  that  it  must  be  understood  in  the  sense  of  a  death  occasioning 
the  determination  of  the  interest.*    Accordingly,  in  Lock  v.  Dt 

^  The  Act  oonsists  of  tbren  Bectioii«.  tion  that  there  shall  be  no  apportionment, 

£e  3tion  1 ,  which  is  explanatory  of  the  pro-  or  language  bo  expressed  in  the  terms  of  the 

visions  of  the  English  Statute  11  Geo.  i.,  gift  that  apportionment  is  cleariy  imprs- 

cap.  19,  does  not  apply  to  Scotland  (see  sible  consistently  with  it.     Inference  from 

Bridget  v.  Pordycti  supra)  ;    sect.  2  is  the  whole  tenor  and  context  of  the  xnSL  Si 

quoted  in  the  text ;  sect.  3  enacts,  "That  not  sufficient — Tyrdl  ▼.  CUirk^  2  Drew, 

the  proviidon  herein  contained  shall  not  86. 

apply  to  any  case  in  which  it  shall  be  '  Bravme  v.  AmyoU,  S  Hare,  178. 

expressly  stipulated  that  no  apportion-  *  Beer  v.  Beer,  12   C.   B.  60.    /«  re 

ment  shall  take  p!ace,  or  to  annual  sums  CIuIow'b  Ettatet,  3  Kay  &  J.  689.     In 

tnsde  payable  in  policies  of  as^nranoe  of  the  former  case  Mr.  Justice  Maule  oh> 

any  description."    The  words  "  expressly  served,  '*  The  whole  scope  and  object  of 

stipulated,"  as  applied  to  a  wiU,  have  been  the  4  and  5  Will,  iv.,  cap.  22,  seems  quite 

held  to  require  either  an  express  direc-  beside  any  dealing  or  interference  with 
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BuTgh}  it  waa  held  that  where  real  estate  is  conveyed  or  settled  so    cHAprm  x, 

that  the  first  taker  has  an  estate  for  life,  the  Act  will  apply.    These 

decisions  are  impliedly  confirmed  by  that  of  the  House  of  Lords  in 

BaiUie  v.  Lockhart,^  where  it  was  determined  that  the   Statute 

applied  to  the  apportionment  of  rents  between  the  heir  and  the 

persoDal  representatives  consequent  on  the  death  of  an  heir  of 

entail,  the  argument  on  the  other  side  proceeding  on  an  attempt  to 

assimilate  the  position  of  an  heir  of  entail  to  that  of  a  proprietor  of 

a  fee-simple  estate.     Commenting  on  this  case,  the  Lord  President 

Inglia  observed  that  the  question  there  put  was,  "Whether  the 

deceased  had  2lJus  disponendi  ?    If  he  had  not,  then  his  interest  in 

the  estate  terminated  with  his  death ;  if  he  had,  it  did  not.     On 

that  conclusive  test  the  judgment  of  the  House  of  Lords  proceeded, 

which  was,  that  the  executor  of  the  heir  of  entail  was  entitled  to 

the  benefit  of  the  Statute,  because  he  had  only  a  life  interest,  and 

could  not  dispose  of  it."  * 

416.  The  Act  appears  to  be  applicable  to  the  apportionment  of  Application  of 
termly  payments  due  upon  investments  or  other  personal  e«^a^«,  limited  in- 
between  the  liferenter's  executor  and  the  fiar  or  person  entitled  to  Jj^*^£i£j'' 
the  reversionary  interest.  Thus,  where  a  testator,  after  directing 
a  faod  to  be  formed  by  the  investing  the  rents  of  his  estate  in  the 
purchase  of  bank  annuities,  charged  it  with  payment  of  £150 
a  year  to  his  wife  during  her  life,  it  was  held  by  Shadwell,  V.-C, 
that,  though  the  £150  was  not  a  continuing  payment,  the  executors 
of  the  wife — she  having  outlived  the  testator — were  entitled  under 
the  Statute  to  a  proportionate  part  of  the  £150  a  year  for  the 
interval  between  her  death  and  the  last  preceding  yearly  day  of 
payment*  Dividends  declared  by  joint  stock  companies,  subject 
to  the  Companies  Clauses  Consolidation  Act,  are  held  not  to  fall 
within  the  scope  of  the  Act,  as  not  being  due  at  fixed  periods ;  ^ 
but  where  the  deed  of  settlement  of  a  joint  stock  company  directed 
that  the  profits  should  be  divided  half-yearly,  each  dividend  to  be 
paid  in  two  specified  months,  it  was  held  that  such  dividends  were 
apportionable  under  the  Act  with  reference  to  the  days  on  which 
they  were  made  payable.*    The  Act  does  not  apply  to  royalties 

the  ngbts  of  the  tenant  in  fee,  m  between  prieton  ;   and  accordingly  legacy  duty  is 

hhnand  the  pencnal  representative  of  hia  not  exacted  by  the  Board  of  Inland  Re- 

aaoeator.      That  strack  ine  as  the  proper  venue  in  such  cases  on  the  proportion  of 

view  whem  I  first  read  the  Statute,  and  I  the  current  rent  corresponding  to   the 

am  confirmed  in  that  impression  by  the  period   preceding  the  death  of  the  pru' 

decision  of  Sir  James  V^igram,  V.-C,  in  prietor. 

Brfjwne  v.  Jmyott,  of  the  soundneos  of  '  Bannatine^t   Trs,    v.    Cunninghame, 

which  I  cannot  entertafai  a  doubt."  1872,  10  M.  825. 

*  20  L.J.  Oh.  384.  *  Carter  v.    Taggaii,    16    Sim.   447  ; 

'  BaSUt  T.  LoekhaH,  23  April  1855,  2  Wardroper  v.  Cuffitld,  83  L.  J.  Ch.  605. 

Maoq.  258.    These  decisions  have  been  "  Williams  on  Executors,  8th  ed.  839. 

scquiefced  in,  as  settling  the  non-appli«  '  Re  MaxweXCs  Trutttf  1  Hem.  &  M. 

cability  of  the  Statute  to  fee-simple  pro-  610. 
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CHAFTIB  X. 


Import  of  thu 
eimnios  "by 
otbor  meant  '* 


Import  of  the 
ezprMrion 
"  payable 
nndw  any  in- 
atroment." 


payable -on  minerals  at  so  much  per  ton,  or  to  payments  to  be 
made  at  uncertain  periods.^ 

417.  It  will  be  observed  that  the  Statute  refers  to  the  determi- 
nation of  the  interest  by  death  or  "  by  any  other  means  what- 
soever." What  are  the  '*  other  means/'  besides  death,  which  maj 
terminate  an  interest,  on  the  determination  of  which  the  apportion- 
ment is  to  take  place?  This  question  does  not  appear  to  have 
been  resolved  by  any  authority,  although  there  is  one  decision, 
which  shows  what  does  not  fall  within  this  part  of  the  Statute.  A 
person  was  hired  by  deed  to  undertake  "  the  offices  of  auditor  and 
superintending  manager  of  the  estate  of  another  person,  at  a  salary. 
of  £1800,  payable  half-yearly  on  the  7th  July  and  7th  January  in 
every  year."  The  employer  revoked  the  appointment  in  the 
the  middle  of  a  current  year.  It  was  held  that  the  manager  could 
not  recover  under  the  Statute  a  proportionate  part  of  the  salary  in 
respect  of  that  portion  of  the  year  during  which  he  held  the  offices. 
The  Court  were  of  opinion  that  the  Statute  applied  only  to  cases 
where  payment  for  the  whole  year  mu^  be  made  to  some  person^ 
and  did  not  include  a  payment  under  contract  between  employer 
and  employed  for  services  where  payment  entirely  ceased  upon  the 
determination  of  the  claimant's  right  to  receive  it.'  The  words 
"  by  any  other  means  "  may  possibly  have  relation  to  the  case  of 
the  death  of  an  assignee  of  a  life  interest  during  the  lifetime  of  the 
cedent  on  whose  life  it  is  dependent.  They,  have  been  held 
applicable  to  the  case  of  the  expiration  of  a  term  of  years  during 
which  trustees  wore  directed  to  accimiulate  rents  for  payments  of 
debtSy  &C.,  with  remainder  to  a  liferenter.' 

418.  Further,  it  will  be  observed,  the  Act  speaks  of  rents 
*'  reserved  by  any  lease,"  *  and  again  of  annuities,  &c.  payable 
under  any  "  instrument  that  shall  be  executed  after  the  passing 
of  this  Act,  or  (being  a  will  or  testamentary  instrument)  that  shall 
come  into  operation  after  the  passing  of  this  Act."  In  consequence 
of  these  words,  it  was  long  considered  a  subject  of  doubt  whether 
the  "  instrument "  referred  to  was  the  lease,  bond,  &c.  under  which 
the  money  was  payable,  or  the  deed  of  settlement  creating  the 

^  St  Aubyn  t.  St  ^vftyn,  Drew,  k  Sm. 
611 ;  80  L.  J.  Ch.  917. 
>  Lowndes  v.  Lord  Stanford,  IS  Q.B. 


425,  21  L.J.  Q.B.  871.  And  it  wouU 
appear  that  the  Act  does  not  apply  to  the 
tenmnation  of  a  leaae  by  the  act  of  the 
proprietor,  under  a  power  to  that  effect ; 
Oldenhaw  ▼.  HcU,  12  Ad.  &  K  590. 

*  St  A^Utyn  v.  St  Aub^  1  Drew. &Sm. 
611. 

*  The  Act  does  not  apply  to  leaMe 
depending   for   their   eetabliahment   on 


entries  in  the  rental-book  of  the  eetatew 
**  The  tenuB  of  the  Statute  in  referenoe 
to  this  matter  are  such  as  to  apply  to 
any  lyBteni  of  jurisprudence,  and  have  a 
general,  or  what  may  be  caUed  a  oosmo- 
politan,  meaning.  No  one  can  doubt  the 
meaning  of  the  words  '  execution  of  a 
written  instrument.*  An  entiy  in  a 
rental-book  is  not  an  instrument ;"  Rrf 
DalAoune  v.  Orokat,  1868,  6  M.  tBi, 
per  Lord  President  Inglis. 
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limited  interest  at  the  determination  of  which  the  money  was  to  chaptoe  x, 
be  apportioned.  The  result  of  the  cases,  as  stated  by  Mr.  Justice 
WilUams,^  is  that  the  Act  applies  where  either  the  lease  or  the 
settlement  is  subsequent  in  date  to  the  Statute.  It  was  ruled  in 
Knight  v.  B&ugMon*  that  the  words  of  the  section  apply  to  all 
cases  where  the  instrument  creating  the  life  interest  was  executed 
after  the  passing  of  the  Act ;  while,  in  other  cases,  the  Court  has 
applied  the  Act  to  the  apportionment  of  rents  due  under  leases 
wMch  were  granted  after  the  passing  of  the  Act,  under  powers  in 
settlements  executed  before  the  passing  of  the  Act.'  The  decisions 
of  the  Court  of  Session  with  reference  to  apportionment  of  rents 
between  heirs  of  entail  and  executors  are  entirely  favourable  to 
latter  construction.^ 

419.  The  chief  difficulties  in  the  application  of  the  provisions  of 
the  Apportionment  Act  to  Scotland  have  arisen  from  the  arbitraiy 
distinctions  established  by  the  common  law  in  relation  to  the  vest- 
ing of  rents  of  different  descriptions  of  property.  The  decisions  of 
the  Court  of  Session  in  the  two  cases  of  Campbell  v.  Campbell  and 
Blaikie  v.  FarquJiarson  (decided  at  the  same  time)  appear  to  pro* 
ceed  upon  different  principles,  and  are  in  other  respects  unsatisfac* 
tory.  The  case  of  Campbell^  had  reference  to  the  rents  of  a  grass 
hrm,  where  the  proprietor  died  in  the  interval  between  Whitsunday 
aud  Martinmas,  and  where,  therefore,  his  executors,  were  entitled  at 
common  law  to  the  rent  which  vested  at  Whitsunday,  and  was 
payable  at  Martinmas.  It  would  naturally  be  supposed  that  this 
was  the  rent  which  fell  to  be  apportioned  under  the  Statute, 
because  it  was  the  rent  "  payable  or  coming  due "  for  the  term 
current  at  the  death  of  the  proprietor.  The  Court,  however,  con- 
sidering that  the  object  of  the  Statute  was  to  enlarge  the  rights  of 
the  executors,  or  younger  children  of  landed  proprietors,  found 
them  entitled  to  the  whole  of  that  term's  rent,  together  with  a 
proportional  part  of  the  rent  due  at  the  ensuing  term  of  Martinmas, 
and  payable  six  months  thereafter.  In  the  case  of  Blaikie  v. 
Farguhar$on^  the  rents  were  postponed  for  half  a  year ;  and,  as 
we  understand  the  case,  the  rent  which  was  held  to  be  subject  to 
apportionment  was  the  postponed  rent  applicable  to  the  termly 
period  during  the  currency  of  which  the  death  took  place.    This 

>  Wnikms  on  Execaton,  8th  ed.  889,        Marhhy,  4  My.  k  Cr.  484  ;    Catllep  ▼. 

*  Knight  y.  Bwghton,  12  Beav.  312  ;       Arnold,  1  Jobns.  &  H.  651. 

Mid   lee    Miehdl    y.    MicheU,   4  Be*y.  *  BaUlie  ▼.  LochhaH,  tujmt;  Campbell 

549 ;    Wardroper   y.    Cu^dd,   83  L.J.  y.  Campbd!,  18  July  1849, 11  D.  1427  ; 

Cli.  605.  Blaikie  y.  Farquhanon,  18  Jnlj  1849, 

*  fUmner  y.  Whiitleg,  Jobna.   585  ;  11  D.  1456. 

Lode  y.  De  BurgK  20   L.  J.   Gh.  884.  ^  CampbeU  y.  CampheU,  tupra. 

The  Act  does  not  apply  to  rents  payable  *  Blaikie  t.  Farquhanon,  11  D.  1496. 

on  yecfoal  leases  from  year  to  year.     In  re 
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decision  appears  to  be  correct  in  principle.  In  Paul  v.  Atutruiher^ 
the  personal  representative  of  a  deceased  heir  of  entail  was  held 
bound  to  allow  a  deduction  out  of  the  share  of  the  rents  accruing 
to  bim  under  the  Apportionment  Act,  on  account  of  an  annuity, 
payable  in  advance,  to  the  widow  of  the  heir  of  entail  represented^ 
and  commencing  at  the  period  of  his  death.^ 

>  Pawl  T.  An$irutiker,  15  Feb.  1864,  2  of  an  Muraitj,  pAjaUa  to  tlie  widow  of  % 

M.  (H.L.)  1,  sffirming  1  H.  14.  former  proprietor  at  half -jeariyteniiiitaiDd 

'  In  tlie  nme  case,  it  waa  held  that  one-half  of  wbidi  bad  been  paid  by  ad- 
tbe  deoeaaed  heir  ■  peraonal  repretentative  vanoe  ahortlj  before  the  dale  of  the  de- 
had  no  right  to  repayment  of  a  proportion  oaaie. 
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CHAPTER  XL 

CONSTKUCTIVE  CONVERSION  OF  HERITABLE  OR 

MOVEABLE  ESTATE 


1.   OomrSRSIOSf   IN   RELATION  TO  THE 

Succession  of  the  Beneficiary. 
2.  Effect  of  a  Direction  to  cox- 
vert  ON  A  Destination  to  the 
Truster's  Heirs. 


3.  Reconversion  and  Election  to 

TAKE  in  forma  8PECIFICA. 

4  Properties  of  the  Converted 

Estate. 


SECTION  L 


Conversion  in  relation  to  the  Succession  of  the  BENEnciARY. 

420.  I.  Conversion  of  the  BENEnciARY  Interest  from  Heri- 
table TO  Moveable. — ^The  principle  of  the  constructive  conversion 
of  heritable  into  moveable  estate  may  be  put  in  a  very  simple 
form.  If  a  truster,  expressly  or  by  implication,  directs  his  trustees 
to  sell  his  heritable  estate,  and  to  pay  or  divide  the  proceeds  in  any 
manner,  the  right  of  a  beneficiary  under  the  trust,  being  a  right 
to  a  payment  in  money,  is  moveable  estate  in  his  person.  This 
quality  of  the  beneficiary  interest,  being  impressed  on  it  by  the 
will  or  act  of  the  truster,  is  independent  of  the  action  of  his 
trustees,  and  therefore  the  beneficiary  estate,  or  share  of  residue 
pertaining  to  a  beneficiary,  will  descend  as  moveable  estate  to  his 
testamentary  or  legal  representatives,  notwithstanding  that  the 
trust  for  sale  has  not  in  fact  been  executed.  This  is  the  funda- 
mental rule,  and  a  second  rule  has  been  deduced  from  it,  which  is, 
that  if  it  is  left  to  the  discretion  of  the  trustees  to  sell  or  not  to 
sell,  or  if  the  direction  to  sell  be  conditional  on  an  event,  then  the 
quality  of  the  beneficiary^s  estate  will  depend  on  the  exercise  of 
the  discretion  or  the  occurrence  of  the  event 

421.  Constructive  conversion  has  been  recognised  as  a  doctrine 
or  principle  of  the  law  of  Scotland  ever  since  the  introduction  of 
wills  in  the  form  of  trust-deeds  containing  powers  of  sale ;  it  is  a 
particular  case  of  the  principle  of  trust  administration,  qiLod  fieri 
debet  irtfectuvt  valet  But  the  law  on  this  subject  has  been  largely 
developed  within  a  period  so  recent  as  the  last  twenty  or  thirty 
years,  and  for  practical  purposes  it  is  unnecessary  to  consider  the 
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decisions  antecedent  to  Slackbum'8  Trustees  in  the  Scottish  Court 
of  Exchequer  and  Buchanan  v.  Angus  in  the  House  of  Lords.^ 
One  other  preliminary  observation  may  be  usef uL  The  reveuiie 
cases  which  figure  in  the  Reports  of  the  first  half  of  the  present 
century  depend  on  the  provisions  of  the  Act  of  Parliament  impos- 
ing a  duty  on  legacies  and  residue,  and  according  to  that  Act' 
legacy  duty  is  payable  on  real  or  heritable  estate  directed  to  be 
sold,  as  if  it  were  moveabla  In  order  to  avoid  the  operation  of 
this  Act,  testators  were  advised  not  to  use  words  of  express 
direction  or  trust  even  when  it  was  intended  that  the  estate  should 
be  sold  and  the  proceeds  divided.  But  in  this  class  of  cases  the 
Scottish  Court  of  Exchequer  leaned  strongly  towards  conversion; 
a  power  was  held  to  be  equivalent  to  a  direction  wherever  it 
appeared  to  the  Court  that,  in  the  ordinary  and  due  course  of 
administration,  lands  ought  to  be  sold  or  heritable  bonds  called  np 
for  the  purposes  of  distribution ;  and  in  such  cases  l^acy  duty 
was  held  to  attach.  In  the  later  cases  on  constructive  conversion, 
the  Court  has  in  general  declined  to  regard  the  revenue  cases  as 
of  equal  authority  to  those  in  which  a  question  of  succession  was 
directly  raised;'  but  the  Exchequer  cases  cannot  be  altogether 
neglected,  because  the  definition  of  constructive  conversion  which 
was  given  by  Lord  Fullerton  in  one  of  these  cases  was  adopted  by 
the  House  of  Lords  in  the  leading  case  of  Buchanan  v.  Angtis,^sxiii 
may  be  said  to  be  the  foundation  of  the  second  of  the  rules  above 
given.* 

422.  The  cases  on  this  subject  are  very  numerous,  and  it  can- 
not be  said  that  the  law  has  even  yet  advanced  to  the  stationaiy 
stage,  the  chief  outstanding  difficulty  being  to  find  a  criterion  for 
determining  what  amounts  to  an  implied  direction  to  sell,  or  trust 


^  Among  the  older  ceeee  on  oonTenton, 
ae  affecting  the  right  of  a  benefioiaiy, 
reference  is  made  to  Durie  v.  CouUs,  1791, 
M.  4624  ;  Orienon  v.  Itanuay^  1780,  M. 
759,  Bailee,  S56 ;  WU$(m  y.  SmaH,  81 
Hay  1809,  F.C.  ;  Samay  v.  White, 
1833,  11  S.  786  ;  Pearmm  or  Gardner  r, 
OgUvie,  1857,  20  D.  105.  The  estate 
was  held  not  to  be  converted  under  a 
power  of  sale  in  Patrick  v.  NiehU,  1888, 
1  D.  207  ;  Straehan  v.  Movfbray,  1813,  5 
D.  688 ;  Speirs  ▼.  Spein,  1850,  18  D. 
81  ;  Grindlay  v.  Orindlay't  Tre,,  1858, 
16  D.  27  ;  and  Qray'e  7V«.  ▼.  SoberUon^ 
.1868,  1  M.  963. 

'  48  Geo.  HI.,  cap.  149,  Sch.  Part  8, 
and  see  55  Geo.  in.,  cap.  184,  Sch. 
Parts. 


*  22  D.  1339,  per  Ld.  J.-C.  Ingtis ; 
22  D.  981,  per  Ld.  Pr.  Colonsay. 

«  4  Maoq.  374. 

*  Hie  revenoe  cases  in  order  of  date 
are,  Adv^-Gea,  y.  ITtSuMisow,  1840,  Se. 
Ezoh.  Rep.,  and  in  H.L.  1843,  2  BeO, 
89;  Adv.'Geti,  v.  Blaekhurni  Tr»., 
1847,  8a  Ezch.  Bep.  ;  Adv. -Gen.  ▼. 
Smith,  14  D.  585,  and  Sc  Ezch.  Repi, 
and  in  H.L.  1854, 1  BCaoq.  760 ;  Adv(k- 
Gen.  y.  Hamilton,  1856,  18  D.  686; 
Weir  y.  Adv.Gen,,  1866,  8  K.  1007. 
To  these  may  be  added  two  imporfeunt 
English  cases,  AtL-Gen.  y.  MaingU$t  6 
Mee.  ft  WeL  120 ;  AtL-Gen.  v.  Simcox, 
1  W.  H.  ft  G.  749. 


HERITABLE  OR   MOVEABLE   ESTATE.  225 

for  sale,  as  distiDguished  from  a  power.^  In  the  cases  which  come  chaptbr  xi. 
before  the  Courts  the  truster  generally  begins  by  giving  his  trus- 
tees a  power  of  sale,  which  is  sometimes  stated  to  be  as  ample  as 
the  testator  himself  possessed ;  and  more  rarely  is  qualified  by  a 
reference  to  the  necessity  of  the  case,  or  is  safeguarded  by  being 
made  dependent  on  the  wish  or  consent  of  the  residuary  legatees. 

423.  Now  (1.)  where  the  estate  conveyed  is  a  substantial  land  ConverHion  in 
estate,  an  ordinary  power  of  sale  does  not  operate  a  conversion  uuded^wute*. 
from  heritable  into  moveable.     So  much  will  be  generally  admitted, 

because  the  testator  may  be  content  that  his  family  should  possess 
the  estate  as  beneficiaries  pro  indiviso,  or  that  they  should  have  it 
divided  amongst  them  specifically,  and  may  yet  think  it  proper  to 
give  a  power  of  sale  to  his  trustees  to  meet  emerging  circum- 
stances. 

424.  (2.)  Where  the  heritable  estate  of  a  truster  consisted  of  Heritftble 
nothing  more  permanent  than  heritable  bonds,  and  the  purposes  of  "^'*"^••• 
the  trust  were  those  of  a  family  settlement  of  moveable  estate,  the 
presumption  was  very  strong  that  moveable  interests  were  intended 

to  be  given  to  the  members  of  the  family ;  but  here  the  question 
no  longer  arises,  since  heritable  bonds  have  become  moveable  as  to 
succession  under  the  operation  of  the  Titles  Act,  1868,  and  it  is 
now  hardly  possible  that  a  question  of  .constructive  conversion 
should  arise  with  respect  to  an  heritable  security. 

426.  (3.)  Passing  to  the  cases  of  the  ordinary  type,  where  the  UHian  sub- 
subjects  are  house  property  purchased  for  investment  or  resale,  ^hlt  amounts 
shops  and  factories,  feu-duties,  conveyances  of  lands  held  as  cover-  to^convereiou. 
iug  securities  for  money  lent,  and  the  like, — if  the  trust  is  one  for 
immediate  distribution,  or  where  distribution  is  only  postponed  to 
secure  an  income  to  a  wife  or  a  daughter, — it  is  diflBcult  to  avoid  the 
conclusion  that  the  expression  of  a  purpose  or  intention  to  divide 
the  value  of  the  estate  in  money,  coupled  with  an  unqualified 
power  of  sale  for  carrying  that  purpose  into  effect,  amount  to  a 
constructive  conversion.  In  the  series  of  decisions,  chiefly  of  the 
Second  Division  of  the  Court,  which  preceded  the  seven-judge 
case  of  Sheppard,^  this  was  the  ground  of  judgment  announced 
by  Lord  Moncreiff,  and  consistently  carried  out  on  the  prin- 
ciple of  presumed  will  or  intention.*  The  writer  is  not  pre- 
pared to  dissent  in  principle  from  any  of  these  decisions,  nor 
would  he  be  disposed  to  assent  to  Lord  Moncreifi*s  observation 

^  As  an  example  of  conTersion  under  '  Mackenzie  v.  Mackenzie,  1868,  6  M. 

an  ezpceas  direction  to  sell,  see  M*OU-  376  ;  Boag  v.    WalkinsJuiw,  1872,  10  M. 

dknrt'j  Trs.  ▼.  M^OUchrut,  1870,  8  M.  872;  Fotheringham'a  Trs.,  1873,  11  M. 

689.  848  ;  Baird  v.  Walton,  1880,  8  K.  233  ; 

'  SkefpartTi  Trs.  v.  Sheppard,  1885,  see  also  Nairn  v.    MelrUIe,  1877,  6  R. 

12  R.  1193.  128. 
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cHApnm  XI.  in  the  case  of  SttorCs  Trustees}  that  since  ShepparcCs  case  the  cui-rent 
of  decisions  has  set  entirely  in  the  other  direction.  The  later  cases 
of  KipperCs  Trtistecs^  and  Broum's  Trustees^  maintain  unimpaired 
•  the  principle  that  a  power  of  sale,  given  with  a  view  to  an 
equitable  distribution  of  the  value  of  the  trust-estate  within  tbe 
truster's  family,  is  equivalent  to  a  trust  for  sale,  provided  the 
other  necessary  conditions  exist,  i.e,,  where  the  heritable  property 
is  such  as  would  only  be  held  for  investment,  and  the  division 
is  either  immediate  or  is  only  postponed  for  reasons  connected 
with  the  interests  of  the  immediate  legatees.  In  the  case  last  men- 
tioned the  present  Lord  Justice-Clerk  pointed  out  that  there  had 
been  no  case  in  which  a  testator  used  the  words  "  pay  "  and  "  pay- 
ment" only  (without  the  alternative  of  specific  conveyance)  where 
the  decision  had  been  against  conversion.  Of  all  the  elements 
which  affect  the  question  of  the  intention  to  convert,  the  numerical 
strength  of  the  body  of  beneficiaries  seems  to  be  the  least  important. 
It  is  recorded  in  one  of  the  cases  that  at  the  time  of  the  division 
there  were  fifty-two  beneficiaries  interested  in  the  proceeds,  of  the 
sale,  and  yet  the  estate  was  held  not  to  be  converted.*  To  conclude 
this  part  of  the  subject,  the  elements  which  mainly  determine  con- 
version are  those  which  are  described  in  the  following  sentence, 
taken  from  one  of  Lord  MoncreiflTs  judgments : — "  It  being  clear  that 
the  heritable  property  was  held  only  as  an  investment,  that  the  direc- 
tion appears  to  contemplate  a  payment  in  money,  that  there  is  a 
considerable  number  of  beneficiaries,  and  that  the  bequest  is  a 
bequest  of  residue,  everything  seems  to  lead  to  the  result  that  there 
was  convei-sion  here."  * 
AnaiyRiAof  the  426.  (4.)  So  much  as  to  the  grounds  of  judgment  which  have 
dSsion'^'*  prevailed  in  favour  of  constructive  conversion  and  the  claims  of 
adverse  to  personal  representatives.  Without  professing  to  be  able  to  reconcile 
all  the  decisions,  it  may  be  affirmed  that  where  the  decision  has 
been  in  favour  of  the  heir,  it  will  in  general  be  found  either  that 
the  power  of  sale  was  qualified,  or  that  some  of  the  elements  enume- 
rated by  Lord  Moncreiflf  in  the  passage  cited  have  been  awanting. 

427.  To  begin  with  the  case  of  Buchanan  v.  Anffus,^  which  was 
the  subject  of  a  considered  judgment  in  the  House  of  Lords,  and  to 
which  a  somewhat  exceptional  weight  has  been  attributed:  the 
power  of  sale  in  that  case  was  qualified  by  the  words  "  if  necessary." 
Now,  according  to  the  judgment  of  the  Lord  Chancellor  Westbury, 
concurred  in  by  Lord  Cianworth,  a  power  so  qualified  would  not 

1  SeUm'i  Tra.  v.   Seton,  1886,  13  R.  *  Duncan't  Tr$.  ▼.  2>ufu»n,  1882,  9  R. 

1047.  731. 

»  Sp.  Ca.  Kippai'i  Tra.,  1869,  16  R.  »  Sp.  Ca.  Baird,  1880,  8  R  286. 

668.  "  1862,  4  Haoq.  874,  roveniDg  22  D. 

»  Sp.  Ca.  Brovm'a  Tra„  1890, 18  R.  185.  979. 
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have  the  effect  of  changing  the  succession  unless  the  necessity  for  a  chaptib  xl 
sale  should  arise  in  a  due  course  of  administration.    But,  as  in  this 
case  the  testator  left  no  debts,  and  according  to  the  ^iU  the  estate 
was  to  be  shared  by  two  beneficiaries,  their  Lordships  found  tliat  a 
sale  was  not  indispensable  to  the  execution  of  the  ti-ust,  and  that, 
the  estate  ought  to  be  conveyed  pro  indiviso  to  the  appellant,  who 
was  the  representative  in  heritage  of  these  persons.     It  may  here 
be  Doted  tliat  in  three  trust  cases  (which  pi-eceded  the  judgment 
in  Buchanan  v.  Angus),  where  the  right  to  the  residue  belonged  to 
a  sole  beueficiary,  it  was  rightly  held  tiiat  conversion  did  not  take 
place,  aud  that  the  power  of  sale  was  only  a  power,  and  not  a  trust 
for  sale.^    Proceeding  to  those  cases  subsequent  to  Buchanan  v. 
An^  which  have  been  decided  against  the  heir,  and  passing  over 
Melrose^  (where  the  Lord  l^resident  said  that  in  the  view  taken 
regarding  vesting  it  was  unnecessary  to  enter  upon  the  question 
whether  the  property  was  heritable  or  moveable),  we  come  to  the 
important  case  of  Atdd  v.  Anderson,^  which  presents  two  specialties 
--first,  that  the   trust  was  not  one  for  division   amongst   the 
immediate  objects  of  the  wall,  because  the  trustees  were  directed 
not  to  pay  but  to  hold  the  residue  of  the  estate  for  the  truster's 
children,  and  the  survivors  of  them,  whose  interests,  moreover,  were 
declared  to  be  strictly  alimentary ;  secondly,  that  there  was  an 
alternative  direction  or  power,  either  to  sell  the  heritable  property 
or  to  apportion  and  divide  it  among  the  six  children,  words  which 
were  construed  as  meaning  a  division  in  forma  specifica,  and  which, 
in  the  opinion  of  the  Court,  were  conclusive  against  the  argument 
for  conversion.     The  same  specialties  are  presented  in  Duncan's 
Trustees,^  where  the  trust  was  conditioned  to  subsist  until  the  death 
of  the  testator's  wife  and  his  seven  children,  the  ultimate  direction 
being  "  to  denude  in  favour  of  the  persons  who  shall  then  have  right 
to  the  different  subjects  hereby  conveyed."    Then,  as  pointed  out 
by  Lord  Craighill,  the  power  of  sale  was  only  applied  to  a  part  of 
the  trust-estate,  and  was  given  subject  to  two  qualifications— ;/??'s^, 
the  consent  of  the  beneficiaries,  and,  secondly ,  the  condition  that 
the  proceeds  of  the  sale  should  be  laid  out  on  heritage.^    The  case  Case  of  a 
of  Aiiken  v.  Munro  ^  was  considered  by  the  Lord  Ordinary  and  the  fru8rfor"sii!ie. 
Court  to  be  an  example  of  the  second  rule  referred  to  in  the  com- 
mencement of  this  chapter,  i.e.,  that  where  trustees  under  a  con- 

*  CatiusaH  v.  Cathcart,  1830,  8  S.  808  ;  '  Mdrote  v.  Mdrotes  Trg,,  1869,  7  M. 

Span  V.  SpHrs,  1850,  13  D.  81  ;  Onnd-  1050. 

layy.  Orindlajf'i  Tr$.,  1858,  16  D.  27  ;  »  1876,  4  R.  211,  see  pp.  215-216. 

and  pee  Advoeate-Oeneral  v.   Smith,  14  ^  9  R.  741.     On  the  effect  of  such  a 

D.  585,  and  Ezch.  Ca. ;  1  Macq.  760  ;  qualification  of  the  power  of  sale,  see  alao 

Somervimt  Tr»»  v.  QilUspie,  1859,  21  D.  Gray't  Tn,  v.  Robertson,  1868,  1  M.  986. 

1148.  6  1883,  10  R.  1097. 
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CHAPTKE  XI.  linuiDg  trust  are  charged  with  a  discretionary  power  or  duty,  eitlier 
to  sell  or  to  retain  the  property,  as  time  and  circumstances  should 
render  expedient,  the  conversion  will  be  determined  by  the  exercise 
of  the  power.  The  Lord  President  says  ^ — "  It  is  impossible  to 
resist  this  conclusion  upon  the  interpretation  of  the  deed,  that  the 
trustees  Wei's  invested  with  an  ample  discretion  to  retain  the  hen- 
table  estate  or  to  sell  it,  whichever  they  might  think  the  most  ex- 
pedient, or  whichever  they  might  find  to  be  necessary  in  the 
execution  of  the  purposes  of  the  trust."  Such  a  discretion  is,  of 
course,  not  the  same  thing  as  a  discretion  to  selL  His  Lordship 
also  remarked  on  the  fact  that  for  more  than  half  a  century  the 
heritable  property  had  remained  unconverted  in  the  hands  of  the 
trustees.  In  the  seven-judge  case  of  Sheppard?  it  must  be  admitted 
that  there  was  room  for  difference  of  opinion,  because  the  Court 
was  not  unanimous ;  but  the  argument  against  conversion,  which 
secured  the  support  of  five  of  the  seven  judges,  was  of  the  same 
character  as  that  in  the  preceding  cases ;  in  the  will  the  ultimate 
direction  to  the  trustees  was,  "  to  divide  the  whole  residue  of  my 
means  and  estate,  and  to  dispone,  convey,  and  make  over,"  &c., 
words  which  certainly  point  to  a  conveyance  in  forma  spedfica. 
Here  also  the  power  of  sale  given  to  the  trustees  was  qualified  by  a 
declaration  that  it  was  not  to  be  used  so  as  to  affect  the  liferent 
right  of  the  testator's  widow  ;  in  other  words,  there  could  not  be  a 
complete  conversion  as  at  the  testator's  death,  but  only  a  sale  under 
burden  of  the  liferent.  Lastly,  there  is  the  case  of  StIotCs  Trustees? 
where,  with  an  alternative  direction  either  to  sell  the  heritage  and 
divide  the  proceeds,  or  to  convey  the  property  specifically  to  the 
children  of  the  truster,  their  Lordships  of  the  Second  Division, 
including  the  judges  who  dissented  in  Slieppard^  were  unanimously 
of  opinion  that  this  could  not  be  interpreted  as  an  unqualified  trust 
for  sale,  and  that  the  estate  was  to  be  treated  as  unconverted. 
Lord  West-  428.  The  subject  may  fittingly  be  concluded  by  quoting  the 

of  Snvere?ou!°  °^^'*®  important  sentences  of  the  Lord  Chancellor's  judgment  in 
Bucluinan  v.  Angvs,^  "The  principle  or  doctrine  of  conversion,"  he 
says,  **  appears  to  be  the  same  both  in  England  and  in  Scotland. 
Conversion  is  a  question  of  intention,  and  depends  on  the  nature 
and  effect  of  the  direction  given  in  any  settlement  or  will."  Then 
he  takes  the  case,  in  the  first  place,  that  there  is  a  direction  to  sell, 
the  effect  of  which  is  undoubtedly  to  operate  a  conversion.  "  But," 
he  continues,  *'  if  instead  of  an  absolute  and  unqualified  trast  or 
direction  for  sale,  the  right  to  sell  is  made  to  depend  on  the 

>  AUken  v.  Munro,  10  R.  1104.  *  Seton's  Tn.   v.  Seton,  1886,  18  R. 

»  Sheppard  ▼.  SheppartTa  Trs.,  1885,       1047. 
12  R.  1193.  *  Buchanan  ▼.  Anguif  4  Macq.  379. 


i 


HERITABLE  OR  MOVEABLE  ESTATE. 


229 


discretion  or  'will  of  the  trustees,  or  is  to  arise  only  in  case  of  chaAbb  «. 

necessity,  or  is  limited  to  particular  purposes,  as,  for  example,  to 

pay  debts,  or  is  not,  in  the  appropriate  language  of  Lord  FuUerton 

in  the  case  of  Blackburn,  "  indispensable  to  the  execution  of  the 

trust," — then  in  any  of  these  cases,  until  the  discretion  is  exercised. 

or  the  necessity  arises  and  is  acted  on,  or  after  the  particular 

pnrposes  are  answered,  or  if  the  sale  is  not  indispensable,  there  is 

no  change  in  the  quality  of  the  property,  and  the  heritable  estate 

must  continue  to  be  held  and  transmitted  as  heritable.  .  .  .    These 

principles  are  clearly  deducible  in  Scottish  law  from  the  cases  of 

Durie,  Pairick,  BltzcJAum,  Williamson,  and  Pearson,^  which  have 

been  cited  at  the  bar." 

429.  When  considered  with  reference  to  the  facts  of  the  case 
under  appeal,  the  object  of  the  speaker  being  to  set  forth  a  clear 
exposition  of  the  grounds  of  reversal  of  the  judgment  of  the  Court 
below,  while  recognising  the  value  of  previous  decisions  of  that 
Court,  it  does  not  appear  that  these  expressions  were  intended  to 
lay  down  a  rule  or  course  of  construction  hostile  to  constructive 
conversion,  but  rather  to  guard  against  the  extension  of  this  useful 
doctrine  to  cases  and  in  a  degree  which  might  conflict  with  the 
existing  law  of  primogeniture  in  relation  to  heritable  succession. 

430.  II.  Conversion  from  Moveable  into  Heritable.— -There  MoTeaWe 

is  a  well  established  rule  of  law  to  the  effect  that  a  direction  to  to  he  inTested 
invest  money  in  land,  to  be  settled  on  selected  heirs,  impresses  the  J^Jndf  M^heri- 
character  of  heritable  succession  on  the  estate,  so  that  not  only  tage. 
the  capital  fund,  but  the  interest  and  proceeds  accruing  from  it, 
will  descend  to  the  heirs  of  the  destination.^    We  refer  of  course 
to  snch  interest  and  proceeds  as  come  into  the  hands  of  trustees, 
which  follow  the  estate  as  accessories,  and  are  either  accumulated 
with  the  principal,  or  are  payable,  in  default  of  a  direction  to 
accumulate,  to  the  heir  of  the  destination  for  the  time  being ;  ^  for, 
as  to  interest  already  paid,  that  must  go  as  personal  estate  to  the 
executors  of  the  heir  to  whom  it  has  been  paid  or  is  due.^ 


^  These  caceB  are  cited  in  notes  1  and  5, 
p.  224,  mpra, 
»  Stair  T.  Stair  8  Tn.,  29  Mar.  1825, 

1  W.  &  S.  72,  affirming  2  Sh.  205,  N.E. 
182 ;  see  the  second  action,  2  W.  ft  S. 
414,  rerersii^  4  Sh.  483,  K.E.  488  ;  and 

2  W.  &  S.  614,  reyersing  5  Sh.  476,  N.E. 
449 ;  Jl&wa^i  Tr»,  v.  Jlowat,  17  Feb. 
1838,  16  Sh.  622;  CampbdTa  Trt,  v. 
CampbeU,  80  June  1838,  16  Sh.  1251  ; 
Maephergon  v.  Maepherton^  11  Jane  1852, 
1  Macq.  243  ;  SUwdL  v.  Barnard,  6  Yes. 
520,  referred  to  bj  Lord  St  Leonards  in 


MaepJieraon*9  case ;  I)iektan*a  Tutors  v. 
ScoU,  2  Nov.  1853,  16  D.  1  ;  MoncrUijf 
V.  Memiea,  25  Nov.  1857,  20  D.  94. 

'  See  Chapter  LVI.,  Section  II. 

*  In  the  Adv.'Gen,  v.  Stair' a  Tra., 
15  July  1850,  Exch.  Bep.,  it  was  decided 
that  legacy  duty  was  exigible  under  36 
Geo.  III.,  cap.  32,  in  respect  of  the  en- 
joyment by  an  heir  of  entail  of  the  interest 
and  proceeds  of  trust  money  directed  to 
be  invested  in  land,  as  on  an  annuity  for 
life  of  the  annual  amount  of  such  interest 
and  proceeds. 
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In  trufftfl  for 
the  purchase 
of  land,  the 
purchase 
inooey  follows 
the  destine* 
tion. 


431.  On  tbis  principle,  where  a  testator  directed  his  executors 
to  purchase  the  estate  of  C.  in  F.,  or  another  estate  of  equal  valae, 
and  to  settle  it  on  heirs-male  ;  and  the  free  fund,  after  payment 
of  debts  and  legacies,  amounted  to  only  £750,  which  was  obviously 
insufficient  for  the  purpose;  and  the  institute,  after  attaining 
majority  and  drawing  several  years'  interest  on  the  above  sum, 
died,  leaving  a  daughter,  who  claimed  the  succession  as  bis 
executor, — the  Court  repelled  her  claim,^  and  adjudged  the  fund  to 
belong  to  the  heirs  who  were  entitled  to  succeed  to  the  entailed 
estate  under  the  destination,  on  the  ground  that  the  money,  so  long 
as  it  remained  in  the  custody  of  the  trustees,  was  a  mrrogalum 
for  the  landed  estate  which  the  testator  had  intended  to  giva^ 
Direction  to  432,  Prior  to  the  commencement  of  the  Titles  Act,  1868,  it  was 

table  swori^  often  a  question  of  difficulty  whether  a  direction  to  invest  trust 
chSw  the  i^oney  on  heritable  security  would  impress  the  quality  of  heritable 
quality  of  the  succession  on  the  beneficial  interest.  There  is  certainly  room  for 
the  distinction  which  has  been  taken  between  the  cases  of  a  direc- 
tion to  purchase  land  and  a  direction  to  invest  upon  heritable 
security,  because  heritable  security  is  the  recognised  legal  invest- 
ment for  trust  money,  and  such  investment,  when  made  by  the 
trustee  in  the  ordinary  course  of  administration,  do  not  affect  the 
succession  to  the  estate.  It  was  decided  that  a  direction  to  invest 
upon  heritable  security,  "  for  securing  "  payment  of  an  annuity, 
leaves  the  fund  in  the  condition  of  personalty ;  *  and  again  that  a 
direction  to  invest  money  in  heritable  or  personal  security  left  the 
succession  unaltered,  on  the  ground  that  an  alternative  direction 
had  only  the  force  of  a  power.*  The  case  of  JRomanes  v.  Kidddl^ 
decides  that  a  positive  direction  to  invest  in  heritable  security 
changes  the  succession  from  moveable  to  heritable,  but  this  no 
longer  affects  the  rights  of  heirs  and  next  of  kin,  and  can  at  most 
only  be  important  as  determining  whether  legitim  is  due  from  such 
investments,  or  whether  the  widow  of  a  beneficiary  is  entitled  to 
legitim  or  to  terce  out  of  the  invested  money. 


^  Fergutnon  v.  Ptrguuony  15  Feb.  1834, 
12Sh.  466. 

*  The  case  of  Dick  v.  QiUin,  4  July 
1828,  6  Sb.  1065,  although  erroneous  in 
so  far  as  it  extended  the  doctrine  of  oon- 
venion  to  inluttUe  succession,  is  a  good 
anthoritj  for  the  doctrine  in  its  general 
application. 

»  Carfnu  v.  Carfrae,  3  Feb.  1842,  4  D. 


605.  Lord  J.«G.  Hope  observed,  that  in 
order  that  such  a  direction  ffhnuld  have 
the  effect  of  rendering  the  fund  heritsUe, 
there  must  be  an  aoiual  destinatiaii  of  the 
fee  of  the  particular  sum. 

*  WkUt  V.  White,  28  June  1860,  22  D. 
1835. 

B  Homanu  v.  RidddL,  13  Jan.  1865, 3 
Macph.  848. 
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SECTION    IL  ' 

COXVERSIOX  IN  RELATION  TO  THE  SUCCESSION  OF  THE  TUUSTER. 

433.   I.   Effect   of  a  Direction   to    convert  on  lapsed  if  the  purpose 
Succession. — ^If  a  truater,  whUe  directing  his  trustees  to  convert  direct^  to  be 
bis  estate  into  property  of  a  diflerent  quality  for  the  purposes  JJ^^^^jj'^^"^*** 
afterwards  expressed,  should  either  inadvertently  or  by   design  i»w ;  money 
leave  a  certain  share  of  the  succession  undisposed  of,  no  inference  in^nted  in 
can  be  drawn,  so  far  as  that  share  is  concerned,  of  any  testamentary  }Je1iSt°ofkin. 
purpose,  and  it  may  be  assumed  that  in  directing  a  conversion  the 
truster  had  no  other  object  in  view  than  that  of  facilitating  the 
realisation  of  the  estate  which  he  had  disposed  of.    The  same  reason- 
ing is  applicable  to  the  case  of  a  direction  to  convert  for  the  benefit 
of  parties  who  fail  by  predecease  or  otherwise;  for  when  the  purpose 
fails,  the  intention  deducible  from  that  purpose  fails  also.     Upon 
these  general  considerations.  Lord  Loughborough,  in   Collins  v. 
WakeTnan,^  and  afterwards  Lord  Cottenham  in  the  important  case 
of  Cogan  v.  Stevens?  decided  that,  in  the  absence  of  any  direction 
as  to  the  disposal  of  the  proceeds  of  real  estate,  and  also  in  the 
parallel  case  of  a  failure  of  heirs  under  a  destination  of  personal 
estate  directed  to  be  invested  in  land,  the  succession  remained  un- 
converted.    It  is  now  settled  in  the  law  of  England  by  the  leading 
case  of  Taylor  v.  Taylor?  that  land  directed  to  be  sold  with  a  view 
to  the  execution  of  certain  purposes,  results  to  the  heir-at-law 
whatever  be  the  cause  of  the  failure  of  the  trust  purpose. 

434.  The  principle  of  the  English  decisions  appears  to  be  sound.  Analysts  of  the 
and  is  applicable  to  questions  of  the  succession  to  lapsed  interests  f^g'J^int " 
under  Scottish  testamentary  instruments.  There  is  indeed  a  deci- 
sion to  the  contrary  in  the  much  canvassed  case  of  Dick  v.  Gillies? 
That  case  was  already  overruled  on  another  point  by  the  case  of 
Lordy.  Calvin;^  and  it  was  observed  in  the  last  edition  that  on 
the  point  immediately  in  question  its  authority  must  be  regarded 
as  greatly  shaken  by  the  opinions  delivered  in  Neilson  v.  Stewart?  to 
the  effect  that  a  direction  to  convert  an  heritable  estate  into  move- 


^  CoUinM  T.  WaJteman,  2  Yes.  jun.  683. 

>  Coffan  T.  Stevens,  1  Bear.  482,  5  L.  J. 
Ch.  17  ;  lee  preTions  note. 

>  Ta^  V.  Taylor,  22  L.J.  Ob.  742 
(oTemliDg  PkiUip$  y.  PkiUipt,  1  My.  &  K. 
043).  **Tbe  result  of  the  authorities," 
nid  Loid  Cranworth,  "is,  that  where 
there  is  a  direction  to  seU  real  estates,  and 
that  the  proceeds  shaU  form  part  of  the 
peiBonal  estate,  the  tme  construction  is, 
that  the  convenion  takes  effect  so  far  as 


IS  necessary  to  cany  out  the  objects  and 
intentions  of  the  testator ;  hut  where  the 
object  faUs,  the  direction  does  not  take 
effect"  (22  L.J.Gh.  744). 

*  Dick  v.  Gilliea,  decided  by  the  whole 
Court,  4  July  1828,  6  Sh.  1065. 

»  Lord  V.  CWvm,  7  Deo.  1860,  28  D. 
111. 

'  Neileon  ▼.  StewaH,  8  Feb.  1860,  22 
D.  646. 
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cHAfTKB  XL   able,  without  giving  it  to  any  one,  was  a  mode  of  proceeding  which 
could  not  affect  the  interests  of  the  heir-at-law.     The  weighty 
opinion  of  Lord  Curriehill  in  Pearson  v.  Ogilvie  ^  tended  in  the  same 
direction,  although  the  question  there  was  complicated  by  the  exis- 
tence of  an  ultimate  destination  to  the  truster's  heirs.    The  principle 
is  now  definitely  settled  against  the  apph'cation  of  constructive  con- 
version to  cases  of  lapsed  succession  by  concurring  decisions  of  the 
two  Divisions  of  the  Court.     In  the  first  of  these  cases,  Thomas  v. 
TennenCs  Trustees,  the  distinction  is  very  forcibly  stated  in  the  note 
of  Lord  Barcaple,  whose  judgment  on  this  point  was  affirmed  in  the 
Second  Division.    "  He  knows  of  no  authority  for  holding  that  an 
absolute  direction  to  trustees  to  sell,  where  the  beneficial  purpose 
for  which  the  sale  was  to  be  made  has  failed,  or  has  been  revoked, 
changes  the  character  of  the  estate  from  heritable  to  moveable  in 
the  succession  of  the  truster,  or  is  an  implied  and  operative  direction 
to  pay  the  price  to  his  executors.     On  the  contmry,  he  is  of  opinion 
that,  on  all  the  analogies  to  be  drawn  from  the  established  rules  of 
law  in  regard  to  succession  and  settlements,  the  maker  of  the  deed 
must  be  held  to  have  died  intestate  in  regard  to  property  in  that 
position ;  and  that  the  nature  of  his  succession  cannot  be  affected 
by  his  inchoate  or  abandoned   purpose  to  settle  it  in  favour  of 
strangers.     It  is,  indeed,  a  well-established  rule  of  law  that  an 
absolute  direction  to  sell  makes  the  property  moveable  in  the  suc- 
cession of  the  beneficiaries,  although  the  sale  may  not  have  taken 
place  or  the  time  for  it  arrived  at  their  death.    The  obvious  ground 
of  that  rule  is  that  the  beneficiaries  could  never  get  the  subject  of 
the  bequest  except  as  moveable  property ;  and  it  has  no  applica- 
tion to  the  totally  different  question  as  to  the  effect  of  such  a  direc- 
tion on  the  intestate  succession  of  the  truster  himself."  *    In  the 
other  case  referred  to,  the  judges  of  the  First  Division  were  unani- 
mous, the  Lord  President  observing — "  The  rule  of  law  is  clearly 
established,  that  to  disinherit  the  heir,  or  to  defeat  the  executor,  it  is 
necessary  not  only  so  to  deal  with  the  estate  as  to  effect  conversion, 
but  to  give  it   to   some  other  person.     ...     On  this  point  I 
entirely  agree  with  the  law  as  stated  by  Lord  Curriehill  in  the  case 
of  Gardner  v.  Ogilvy,  and  by  Lord  Neaves  in  Neilson  v.  Stewart" ^ 
436.  The  principle  has  been  followed  in  c<ases  raising  incidentally 
a  question  of  conversion,  as  in  Napier  v.  O/t,*  where  it  was  held 
that  the  right  acquired  by  next  of  kin  through  the  heir's  collation 
of  specific  estate  was  heritable  as  to  succession ;  and  in  Pringlcs 

1  Peanon  v.  Ogilvie,  1857,  20  D.  at  p.  *  Thomas  v.  Tennent^t  Tn.,  1868,  7M. 

107  ;  and  see  the  opinion  of  Lord  Gore-  114,  at  p.  117. 

hojueiR  Finnic  V,  Comma,  of  Treasury,  ^0  '  Covxin  ▼.  Cowan,  1887,  14  B.  670, 

Nov.    1836,   15  Sh.   165;    Qrindlay  v.  675. 

Gnndlay'a  Tn.,  16  D.  85,  per  Lord  Ivory.  *  Napier  v.  Orr,  1868,  6  M.  264. 
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Tfudees  v.  Hamilton}  where,  under  a  trast  for  managemeDt  and 
payment  of  debts,  the  trustees,  ¥rith  the  knowledge  of  the  truster, 
had  invested  money  in  heritable  security,  and  this  sum  was  held 
to  be  heritable  and  not  subject  to  collation,  because  the  investment 
was  virtually  the  act  inter  vivos  of  the  truster.* 
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1  1872,  10  M.  621. 

'  "  Since  the  case  of  Aehroyd  ▼.  Smith- 
KM,  1  Br.  C.  C.  503,"  nay  the  learned 
edhon  of  White  and  Tudor'a  Leading 
Cues,  *'m>  oelehrated  for  the  elaborate 
irgament  of  Lord  Eldon,  then  Mr.  Soott, 
it  hai  never  heen  doubted  that,  where  a 
tcatator  directs  real  estate  to  be  sold,  and 
the  piwlaoe  of  the  sale  to  be  applied  for 
a  poipose  whidi  either  wboUy  or  partially 
fails,  the  undisposed-of  beneficial  interest 
win  result  to  his  beir-at-law,  and  will  not 
go  to  his  next  of  kin,  although  the  land 
may  have  been  actually  oonTerted  into 
money"  (1  Wh.  &  T.  2d  ed.  p.  704,  6th 
ed.  ]x  1041).     And  if  a  fund,  previously 
impressed  with  the  character  of  realty  by 
the  fofce  of  a  direction  to  invest  it  in  the 
purchase  of  real  property,  passes  under 
tbe  bene6c]ary's  general  dispoeitim   or 
deviee,  it  will  be  regarded  as  realty ;  and 
therefore,  although,  prima  faeit,  a  general 
directbn  to  convert  the  beneficiary's  whole 
state  into  money  would  suffice  to  reeon' 
ttrt  thefand  impressed  with  the  character 
of  realty,  yet  a  lapsed  interest  in  this  por- 
tion of  the  beneficiary's  succession  wiU 
fall  to  the  heir-at-law,  agreeably  to  the 
principle  of  Ackrofjfd^a  case ;  re  Taylor's 
Settlement,  9  Hare,  596,  604 ;  and  see 
S^  V.  Chamaway,  8  Beav.  576. 

It  is  immaterial  whether  the  lapse  arises 
in  consequence  of  the  predecease  of  the 
beneficiary,  which  was  tbe  cases  in  A  ckroyd 
V.  Smithson,  in  consequence  of  the  settlor 
having  fisiled  to  dispose  of  a  portion  of  the 
estate  which  he  had  desired  his  trustees 
to  sell,  or  from  any  other  cause.  In 
WtUmm  V.  Hayes,  5  My.  &  Cr.  125,  the 
lapse  arose  from  the  settlor  having  omitted 
to  dispose  of  a  portion  of  the  estate  which 
he  appointed  to  be  sold.  In  Jessop  v. 
Watson,  1  My.  k  K.  665,  the  produce  of 
the  settlor's  estate  was  directed  to  be 
divided  among  his  children  on  their  attain- 
ment of  majority  or  marriage,  and  the 
testator's  only  child  died  unmarried  and 
in  minority.  In  both  cases  the  purpose 
of  oonveraion  was  held  to  have  failed,  and 


the  real  estate  was  found  to  belong  to  the 
heir-at-law.  See  also  Robinson  v.  Taylor, 
2  Br.  C.  0.  689 ;  TVi^or  v.  Taylor,  22 
L.  J.  Ch.  742,  and  cases  there  cited. 

In  Filch  Y.  Weber,  6  Hare,  145,  a 
testatrix,  after  directing  a  vale  of  her  real 
estate,  declared  that  her  trustees  should 
stand  poesesved  of  the  proceeds  of  the 
sale,  as  a  fund  of  personal  and  not  of  real 
estate ;  for  which  purpose  she  declared 
th%t  such  proceeds,  or  any  part  thereof, 
should  not  in  any  event  lapse  or  result 
for  the  benefit  of  her  heir-at-law.  She  died 
without  having  disposed  of  the  residue ; 
and  the  Court  of  Chancery,  disregarding 
the  disinheriting  wordsi  gave  tbe  surplus 
proceeds  to  the  heir-at-law.  YioiB-Chan- 
cellor  Wigram  obeerved,  that  according 
to  the  settled  course  of  decisions  the  heir 
could  only  be  held  to  be  excluded  for  the 
purposes  of  the  will;  and  that,  as  tbe 
testatrix  had  failed  to  say  who  should  take 
the  surplus,  tbe  law  must  dispose  of  it 

The  principle,  that  conversion  only 
changes  the  succession  for  the  purposes 
of  the  settlement,  applies  also  to  the  con- 
yerse  case  of  money  directed  to  be  laid 
out  in  the  purchase  of  real  estate ;  in 
whiob  case,  any  undisposed  of  interest 
results  for  the  benefit  of  the  settlor's  next 
of  kin.  The  leading  case  is  Cogan  v. 
Stevens,  1  Beav.  482,  note,  5  L.J.  Ch. 
17,  1  Wh.  &  T.  p.  1047,  dedddl  by  Lord 
Cuttenham,  M.R.  In  this  case  the  testa- 
tor had  directed  that  £80,000  riiould  be 
laid  out  on  the  purchase  of  an  estate  for 
the  ultimate  bene6t  of  certain  persons  in 
succession,  who  all  dind  before  tbe  period 
of  vesting,  with  remainder  to  a  charity. 
The  gift  to  the  charity  was  held  to  be  void 
under  the  Statute  of  Mortmain,  and  the 
question  then  arose,  as  Lord  Oottenham 
states  it,  **  Whether,  when  a  testator 
directs  money  to  be  invested  in  land  for 
certain  purposes,  some  of  which  are  law* 
ful  and  take  efiect,  but  others  fail  and 
become  void,  the  property  so  given,  after 
satisfying  the  lawful  purposes,  belongs  to 
the  next  of  kin,  or  to  the  heir  of  the 
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CHAFTIB  ZI. 


Distioction  be- 
tween the  cases 
of  saocession 
under  ft  trust, 
and  by  opera- 
tion of  law. 


Whether  con- 
verriion  for  the 
benefit  of  heirs- 
at-law  ix  to  be 
presamed. 


436.  11.  Effect  of  a  Direction  to  convert  on  a  Destination 
TO  the  Truster's  "  Heirs."  * — Where  heirs  of  the  truster  claim  the 
succession  as  beneficiaries,  t.e.,  under  a  grant  to  "  heirs  whatsoever " 
"  heirs  and  assignees,''  or  under  any  general  expression  comprehend* 
ing  heirs  in  moveable  as  well  as  heritable  succession,  the  quality 
of  the  succession,  and  the  description  of  heirs  entitled  to  succeed, 
would  seem  to  be  affected  by  the  direction  to  convert  The  case  is 
at  least  distinguishable  from  that  just  considered,  where  the  suc- 
cession is  claimed  by  the  heir  as  accruing  by  operation  of  law,  or 
by  reason  of  the  failure  of  the  truster  to  dispose  effectively  of  the 
beneficial  interest  in  the  property  directed  to  be  sold. 

437.  The  distinction  between  questions  of  immcdiale  succession 
to  trust-estate,  arising  in  consequence  of  the  failure  of  the  truster 
to  distinguish  the  class  of  heirs  to  whom  the  estate  is  given,  and 
questions  as  to  the  succession  of  a  beneficiary  who  died  before 
receiving  pa3rment  of  his  share,  was  first  brought  under  the  notice 
of  the  Court  by  Lord  Curriehill  in  the  case  of  Pearson  v.  Ogilvu? 
The  truster  directed  her  trustees  to  dispose  of  the  residue  of  her 
estate,  which  consisted  partly  of  heritable  property,  in  such  way  as 


testator.  •  •  •  TTpon  prindple,  and 
upon  analogy  to  several  well-established 
rules  in  equity,  it  would  appear  that  there 
Is  no  doubt  as  to  the  proper  solution  of 
this  question."  And  aooordingly  his 
Lordship,  overruling  some  dieta  of  a  con- 
trary tendency,  gave  decree  in  favour  of 
the  next  of  kin. 

The  question,  in  what  quality  a  result- 
ing or  lapsed  interest  descends  to  the 
legal  successors  of  the  settlor's  heir  or 
next  of  kin— as  the  case  may  be — has 
been  much  discussed  in  England.  We 
cannot  say  that  the  reasoning,  upon  which 
the  quality  of  the  succession  is  held  to  be 
changed  in  the  person  of  heirs  of  the 
second  order,  though  not  changed  in  the 
person  of  immediate  heirs,  is  »atiBfactory 
to  ourselves.  The  point  has  never  been 
raised  in  Scotland,  and  we  do  not  think 
it  incumbent  upon  us  to  cite  foreign  auth- 
ority in  support  of  what  is  at  best  not  a 
very  substantial  distinction.  The  reader 
is  referred,  however,  to  1  White  9l  Tudor, 
p.  708,  6th  ed.  p.  1045,  for  an  account  of 
the  English  doctrine.  See  also  Lord 
OnrriehUrs  dicivm,  infra,  §  487. 

^  It  would  appear  that  the  Court  of 
Chanceiy,  in  the  interpretation  of  direc- 
tions to  convert  personal  property  into 
realty,  or  the  contrary,  does  not  recognise 


any  distinction  between  oases  of  imme- 
diate succession  under  the  will,  sad 
descent  through  a  beneficiary.  The  doc- 
trine is  thus  stated  in  1  White  ft  Todor'i 
Leading  Oases,  6th  ed.  p.  978  :— **  Whers 
money  has  been  bequeathed  to  be  invested 
in  land,  for  the  use  of  the  ancestor  and 
kiM  heirs  ;  or  where,  on  the  marriage  of 
the  ancestor,  money  has  been  deposited, 
either  by  him  or  by  a  strsoger,  in  the 
hands  of  trustees,  to  be  hud  out  in  land, 
to  be  settled  upon  himself  for  his  life, 
remainder  to  his  wife  for  her  life,  witii 
remainder  to  their  issue,  and  in  default  of 
issue  to  the  ancestor  and  Ats  heirt ;  or  if, 
on  the  marriage  of  the  ancestor,  there  be 
a  covenant  on  the  part  of  a  stranger  to 
lay  out  money  in  the  purchase  of  land  to 
be  settled  to  the  same  uses,  and  the 
ancestor  die  without  issue, — iu  all  these 
cases  the  heir  of  the  ancestor,  and  not  his 
personal  representatives,  wiU  be  entitled 
to  the  money  laid  out  in  the  purehtss  of 
land.'* — Seudamore  v.  Seudamore,  Prec. 
Ch.  543  ;  Dither  v.  Vieker,  1  P.  Wms. 
204 ;  Chaplin  v.  Homer,  1  P.  Wmi.  487 ; 
Edwards  v.  CownUu  of  Warwids,  2  P. 
Wms.  171 ;  KnighU  v.  Atkint,  S  Vem.  20. 
>  Pearmm  v.  Ogilvie,  25  Nov.  1857,  20 
D.  105, 
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she  migbt  afterwards  appoint ;  and  failing  such  appointment,  then   chaptib  xl 
to  her  "nearest  heirs  or  representatives,"   with  power   to  the 
trustees,  if  necessary,  to  sell  her  said  estate  for  carrying  the  trust 
into  execution.    No  appointment  of  residuary  legatees  having  been 
made,  the  next  of  kin  claimed  the  succession,  founding  on  various 
expressions  in  the  trust-deed,  which   were  said  to  indicate  an 
intention  that  the  power  of  sale  should  be  carried  into  execution. 
As  the  Court  were  of  opinion  that  there  was  no  implied  direction 
to  sell,  but  merely  a  discretionary  power,  it  was  not  necessary  to 
determine  what  effect  should  be  given  to  a  direction  to  sell  for  the 
benefit  of  heirs  and  representatives.     Lord   Curriehill  observed, 
''The  assumption  that  a  direction  to  testamentary  trustees  to  sell 
the  testator's  heritage  after  his  death  imports  a  destination  of  the 
price  of  such  heritage  to  his  next  of  kin,  does  not  appear  to  me  to 
be  warranted  either  by  authority  or  principle.    .    .     .     Care  must 
be  taken  not  to  confound  such  a  case  with  other  two  cases,  belong- 
ing to  different  categories  and  regulated  by  different  principles. 
One  of  these  is  the  case  of  the  succession  to  the  heir  himself ;  for 
althoagh  he  be  the  party  who  succeeds  to  the  heritable  estate  which 
belonged  to  his  ancestor  at  the  time  of  his  death,  even  although 
sabseqaent  to  his  death  it  be  converted  into  money  by  the  testator's 
direction,  yet,  as  what  he  is  entitled  tiO  demand  is  the  price,  it 
might  be  held  that,  were  he  to  die  before  receiving  payment,  his 
claim  for  the  price  would  be  included  in  his  moveable  succession."  * 
The  other  class  of  cases  to  which  his  Lordship  referred  were  the 
Exchequer  cases  upon  the  incidence  of  legacy  duty,  which  have 
been  noticed  elsewhere. 

438.  Lord  Deas  dissented  from  the  opinion,  and  observed,  that 
as  the  doctrine  of  constructive  conversion  depended  on  the  inten- 
tion of  the  truster,  the  question,  whether  the  succession  was  to  go 
to  heirs  or  executors,  designed  as  beneficiaries,  depended  solely  on 
the  circumstance  whether  the  truster  had  or  had  not  directed  the 
heritable  property  to  be  sold  ;  for,  if  he  had,  the  result  upon  suc- 
cession was  the  same  as  if  he  had  soM  it  himself.  "  I  can  see  no 
difference,"  he  said,  **  in  this  respect,  between  those  cases  which 
related  to  the  immediate  succession  of  the  truster  and  those  which 
related  to  the  succession  of  one  or  more  of  the  beneficiaries." 

439.  The  earlier  authorities  on  the  question  are  not  conclusive  Direction  to 
on  this  point.     In  Pati^ck  v.  Nichol?  a  power  was  given  to  trustees  Jhe  pr^<i^d?^J 
to  sell  heritable  estate  for  the  benefit  of  certain  parties,  including  truster's  heirs 

,  ,  i-i-i  xii  .        *°^  assignee* 

the  testator  s  nearest  heirs  whatsoever  (to  whom  the  succession  operates  in 
ultimately  opened),  and  the  inheritance  was  held  to  accrue  to  the  orkl^/^"**^ 

^  20  D.  110.  '  Pairick  v.  A'tcAoi.  7  Dec.  1838,  1  D. 

207. 
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cHAFTiR  n.  heir-at-law ;  but  it  is  assumed  in  Lord  MoncreifiCs  note  that  4 
direction  to  sell,  expressed  or  implied,  would  have  carried  the  estate 
to  the  executors.  The  same  view  had  been  taken  in  cases  of  suc- 
cession accruing  to  heirs  of  third  parties  claiming  as  personw 
designaice  of  the  truster.  Thus,  in  Cathcart  v.  Cathcart}  where  the 
heirs  of  an  institute  called  to  the  succession  succeeded  to  the 
estate  as  conditiofuU  institutes  of  the  granter,  the  word  '*  heir"  was 
held  to  apply  to  the  heir  in  heritage,  on  the  ground  that  while  the 
trust  conferred  a  power  of  sale,  a  necessity  had  not  arisen  for 
carrying  that  power  into  execution.  It  may  be  observed  that  this 
was  not  a  ca^e  of  succession  to  a  vested  interest  under  a  trust-deed, 
but  of  immediate  succession  to  the  truster  himself,  under  the 
clause  of  conditional  institution.  Again,  in  the  case  of  Meildam  r. 
MeiJdam's  Trustees,*  where  the  succession  to  a  fund  settled  by 
marriage-contract  devolved,  in  terms  of  the  destination,  to  the 
''  heirs  and  successors  whomsoever "  of  the  husband,  it  was  held 
that  the  character  of  the  succession^  as  heritable  or  moveable,  was 
regulated  by  the  settlement,  and  not  by  the  nature  of  the  actual 
investment  of  the  fund.  So  in  the  case  of  Angus  v.  Angus?  where 
the  parties  instituted  nominatim  had  predeceased  the  granter, 
heritable  estate  directed  to  be  sold  was  held  to  belong  to  the 
executors  of  those  parties  as  conditional  institutes,  in  virtue  of  a 
destination  to  **  heirs,  executors,  and  assignees." 

440.  One  obvious  reason  for  extending  the  principle  of  con- 
structive conversion  to  the  case  of  heirs  nominated  designatively, 
destination  is    jg  ^he  inconvenience  of  assuming  a  different  construction  of  the 

to  the  hem  Aud  ,     •      „  ,.  t  .        i  i^ 

aMigneesofa  term  "  heirs,  according  as  the  succession  happens  to  assume  the 
ne  Clary,  f^^^^  of  a  substitution  or  of  a  conditional  institution.  In  the  case 
of  a  succession  accruing  by  way  of  substitution,  the  clause  of  con- 
version evidently  affects  the  quality  of  the  succession,  because  in  such 
a  case  the  right  of  the  institute  is  to  receive  a  sum  of  money,  and 
that  right  is  apparently  moveable  as  regards  its  distribution  amongst 
the  persons  substituted  to  him ;  hence  consistency  requires  that  the 
same  construction  should  be  given  to  ic  in  the  case  of  succession 
by  conditional  institution.  The  cases  appear  to  point  to  these 
conclusions;  first,  that  effect  must  be  given  to  the  principle  of 
constructive  conversion  in  all  questions  between  heirs  and  personal 
representatives  of  a  person  named,  whether  claiming  in  the  character 
of  substitutes  or  of  conditional  institutes  ;  and,  secondly,  that  it  is 


Analogons 
constraction 
where  the 


1  CatkeaH  v.  Catkcari,  26  May  1830, 
8  Sh.  808. 

>  MeiHam'8  TVs.  t.  Mr$  MtUdam't  TW., 
2  Deo.  1852, 16  D.  159.  In  Buchanan  t. 
AwfU8f  15  May  1862,  4  Maoq.  874,  where 
there    was   a    destination-over    to    the 


"  heirs  "  of  the  legatees,  the  questian  did 
not  arise,  the  House  of  Lords  having  de* 
cided  that  there  was  no  implied  directioa 
to  convert  within  the  settlement. 

'  Anffut  V.  Angus,  6  Dec  1825,  4  Sh. 
279,  N.E.  283. 
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impossible  to  distinguish  between  the  effect  of  a  direction  to  convert  chapter  xt. 
for  the  benefit  of  such  heirs  and  the  case  of  a  direction  to  convert  for 
the  benefit  of  the  heirs  of  the  truster  himself,  in  default  of  appoint- 
ment   Two  later  cases  may  be  noticed.    The  first  is  White's  Tnis- 
tees  V.  White}  where  the  judgment  of  Lord  Neaves  was  affirmed  by 
the  Second  Division.    Tbe  trustees  were  directed   to  set  apart 
£1000,  and  to  invest  the  same  in  heritable  or  personal  security,  for 
behoof  of  the  truster's  daughter  in  liferent,  and  her  "  heirs  whom- 
soever" in  fee.     Their  Lordships  were  of  opinion  that,  as  the  power 
of  investment  gave  the  trustees  an  option  to  invest  either  on  real 
or  personal  security,  it  was  impossible  to  suppose  that  there  could 
have  been  any  definite  intention  to  convert  the  estate  from  heritable 
to  moveable.     In  Dundas  v.  Bundas  *  the  settled  estate  of  the  wife 
under  the  marriage-contract  consisted  of  personal  bonds  and  a 
heritable  bond.     After  the  death  of  the  wife,  but  before  the  death 
of  the  husband  (who  had  a  life  interest  under  the  contract),  the 
personal  bonds  were  realised,  and  the  proceeds  invested  in  heri- 
table security.     In  the  event  which  happened,  the  wife's  estate 
stood  destined  "  to  the  heirs  of  the  said  Elizabeth  Dundas,  the 
irife.**    It  was  held  that  the  estate  must  be  shared  by  the  heir  and 
the'  personal  representatives  of  the  wife  according  to  the  state  of 
the  original  investments.     It  is  much  to  be  desired  that  the  law 
at  this  point  should  be  cleared  by  an  authoritative  decision. 


SECTION  III. 

EeCOXVEKSION  AND  ELECTION  TO  TAKE   IN  FORMA  SPECIFICA. 

441.  In  principle,  it  is  clear  that,  as  the  omission  on  the  part  Actofthetnw- 
of  the  trustee  to  effect  the  conversion  of  the  trust-estate  leaves  the  J««c*nnot  alter 

the  quality  of 

force  of  the  trusters  direction  unimpaired,  so,  on  the  other  hand,  theirast- 
the  actual  conversion  of  the  estate  by  the  trustee,  whether  in  tie  auccea^ 
pursuance  of  a  power  or  on  the  ground  of  supervening  necessity —  ^^^  ***  ^^ 
e.g.,  where  the  free  funds  are  insufficient  for  the  payment  of  debts 
— will  not   alter  the  quality  of  the  succession.*    It  has  been 
decided  in  several  of  the  Exchequer  cases  that  the  incidence  of 
legacy  duty  does  not  depend  upon  the  actual  situation  of  the 
estate  at  the  expiration  of  the  trust ;  *  and  a  fortiori  it  may  be 

^  WkiU'9  Tr$.  V.  WhUe,  28  June  1860,  11  Mar.  1859,  21  D.  709.     See  the  pro- 

22  D.  1335.  visioDB  of    tbe  Lands   Clauses  Consoli- 

'  J>unda$  T.  Dundas,  1869,  8  M.  44.  dation  Act  as  to  oompulaory  sales,  8  Vict., 

•  Wanehope    v.     Wauehope,   14    Jane  cap.   19,  §§  67-8 ;  Blair  $  Tr$,,  14  Feb. 

1787, 1  O.  St.  &  Pat.  200  ;  Davickan  ▼.  1852,  14  D.  496. 

A>de,  1797,  M.  5597;  jBer/brdv.  5roiOTi,  *  Adv.-Gen,  v.    WiUiamton^   28  Jan. 

lJiniel832,  lOSh.609;  ^ntyv.  Walker,  1840,  Exch.  Rep.  ;  16  March  1843,  2 
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CHAPTKB  XT.   dssumcd  that  the  rights  of  the  beneficiary's  heirs  and  executors, 
while  the  estate  remains  in  the  hands  of  the  trustees,  depend  in. 
general  upon  the  nature  of  the  succession  as  fixed  by  the  testamen- 
tary instrument.^    An  heir  in  heritage,  burdened  with  payment  of 
money  provisions  to  younger  children,  is  a  trustee  for  their  in- 
terests ;  and  therefore,  although  lie  assigns  heritable  bonds  in  lieu 
of  a  payment  in  money,  the  interest  of  the  younger  children  will 
continue  moveable,  and  will  descend  to  their  executors.^ 
Where trastees        442.  The  succession  of  minors,  as  regards  heritable  property, 
pnrchaM  heri-  necessarily  flows  in  the  channel  of  law,  and  is  not  subject  to  the 
i^r  a  raSoOT      testamentary  disposition  of  the  minor.    Accordingly,  it  is  thought 
whether  he'     that,  in  the  case  of  a  direction  to  purchase  an  estate  for  a  minor, 
tekethrMucces-  the  quality  of  the  succession  would  not  be  altered  by  the  election 
Hion  iu  money.  q{  f\^Q  latter  to  take  payment  of  the  legacy  in  cash,  but  would  still 
be  regulated  by  *the  ancestor's  settlement.     In  Scott  v.  ScUt,^  a 
husband  bound  himself  by  marriage-contract  to  lay  out  and  secure 
£5000  to  his  wife  in  liferent,  and  the  children  of  the  marriage  in 
fee.    He  died  without  laying  out  the  money,  and  his  heir,  in  im- 
plement of  the  obligation,  assigned  two  heritable  bonds  for  the 
amount  to  the  widow  and  children,  on "^  which  they  were  infeft  for 
their  respective  interests.     It  was  held  that  the  share  of  a  child 
who  died  in  minority  was  moveable  as  to  succession,  on  the  ground, 
as  stated  by  the  Lord  President  and  Lord  Metckenzie,  that  an  option 
given  to  invest  in  heritable  or  moveable  security  could  not  aflect 
the  succession,  and  that  the  rights  of  heirs  were  not  to  be  altered 
or  modified  by  the  operations  of  parties  in  the  position  of  adminis- 
whether  a       trators.     Howcver,  it  has  still  to  be  determined,  in  the  case  of  a 
to  tftkethe'spe-  salc  of  heritable  estate  by  a  trustee  under  a  power,  if  payment  in 
rifle  heritable   money  is  made  to  a  minor  beneficiary,  whether  that  will  not 
of  the  proceeds  change  the  character  of  his  succession.     It  would  seem  that,  as  a 
minor  possesses  the  power  of  testing  on  his  moveable  estate,  the 
fact  of  his  dying  intestate,  after  having  had  the  money  paid  to  him 
in  terms  of  the  will,  is  presumptive  of  an  intention  that  he  intended 
to  leave  the  money  to  his  next  of  kin. 
Conversion  by         443.  The  conversion  of  a  lunatic's  estate  by  his  curator  will  not 
curator  of  an    jjj  ordinary  circumstances  affect  the  succession  ;  and  so  it  was  held 

iDsaue  person.  *'  ' 

in  the  case  of  a  compulsory  sale  of  land  belonging  to  a  lunatic  pro- 
prietor under  the  powers  of  an  Act  of  Parliament.*    But  the  con- 

BeU,    89  ;    Adw-Oen.   t.    Anttnither,  2  >  SeoU  t.   SeoU^  25  June  1846,  8  D. 

July  1842,   Exch.   Rep.  ;  Adv.Gen,  v.  892. 

McuiBurn^s  Tr$.,  3  April  1847,  Exch.  >  ScoUv.SwU,  iupra. 

Rep.  *  Moncri^y,  MUn,  16  July  1856,18 

^  Mdldam'a   TVs.    v.  Mtb.   NeiHam^B  D.  1286 ;  Kennedy  y.  Kennedy,  15  Not. 

Trs.,  2  Deo.  1862,  16  D.  169  ;  NitbH  v.  1843,  6  D.  40. 
Jiinnie,  18  Dec.  1818,  Hume,  221. 
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ditions  of  the  question  are  materially  altered  when  the  sale  is  chaptkb  xi. 
Kuried  through  at  the  instance  of  creditors,  or  even  by  the  curator 
himself,  under  judicial  authority,  upon  the  ground  of  legal  necessity. 
The  Lord  President  Colonsay,^  in  Mancrieff  v.  MUn,  accordingly 
reserved  his  opinion  as  to  the  disposal  of  surplus  funds  arising  from 
a  sale  under  such  circumstances.* 

444.  In  the  case  of  Emdie  v.  Groat^  it  was  decided  that  an  ConTenion  f>j 
apparent  heir  selling  his  ancestor's  estate  without  having  made  up  Sling^under'^ 
a  title  by  service  (and  having  therefore  no  vested  interest),  did  not  ^^^  sutuu*. 
thereby  alter  the  character  of  the  succession,  but  that  the  price 
accrued  to  the  next  heir  as  a  surrogcUum  for  the  landed  estate. 

446.  It  appears  that  if  a  beneficiary  who  is  sui  juris  elect  to  take  Beneficiary 

.  «/  e/  nwy  elect  to 

the  trust-estate  in  its  actual  condition,  instead  of  taking  it  in  the  uke  converted 
character  impressed  upon  it  by  the  trust,  the  exercise  of  the  right  orfSiSaf  '^ 
of  election  is  sufficient  to  determine  the  character  of  his  succession  qu*i»ty. 
in  the  event  of  his  death  before  the  transference  of  the  estate  has 
been  accomplished.  This  was  one  of  the  grounds  on  which  Lords 
Ivory  and  Eutherf urd,  in  the  case  of  Orindlay  v.  Grindlay's  Trustees,^ 
were  of  opinion  that  certain  urban  subjects  retained  their  heritable 
character  in  a  question  as  to  the  beneficiary's  succession,  notwith- 
standing that  the  truster  had  appointed  and  authorised  Ills  trustees 
to  dispose  of  them  by  public  or  private  sale.  The  beneficiary,  who 
was  also  trustee,  instead  of  selling  the  property,  had  let  it  on  a  ten 
years'  lease,  and  in  her  trust  settlement  had  referred  to  it  as  her 
heritable  estate,  conveyed  to  her  by  her  late  husband.  Those  cir- 
cumstances^ in  the  opinion  of  their  Lordships,  amounted  to  an  elec- 
tion on  the  part  of  the  lady  to  take  the  estate  in  its  character  of 
heritage.^     In  another  case  it  was  held  that  the  quality  of  the 

Ms  D.  1295.  inveetmeiit  of  the  money  in  improTement 

^  It  was  observed  by  Lord  Eldon  {ex  was  qualified   by  the  remark  that   "  it 

parte  PhiUipt^  19  Yes.  124)  that  if  it  was  wonld  be  right  that  the  sum  so  laid  out 

far  the  advantage  of  a  lunatic,  whose  real  should  retain  its  diaracter  of  personalty ;" 

estate  was  embazrafised  by  debt^  the  Court  and  this  dictum  is  confirmed  by  the  deci- 

woold  authorise  the  sale  of  the  estate  sinns  in  re  Leeming,  7  Jur.  N.S.  115,  and 

Tather  than  allow  the  personalty  to  be  ex-  Wdd  v.  Tew^  Beatt.  272.    See  also  Lewin 

hausted ;  and  it  appears  that  in  various  on  Trusts,  9th  ed.  1098. 
caaes  the  peraofnal  property  of  lunatics  has  '  Emdie  v.  Groat,  25  Feb.  18L7,  Hume, 

been  applied,  nnder  the  authority  of  the  197. 

Gumt  oi  Chancery,  in  ameliorating  the  ^  Orindlay  t.   OrintUays  Truiteet,  9 

condition  of  the  real  estate — e.g.y  in  pay-  Nov.  1853,  16  D.  27.     The  principle  of 

mg  off    mortgages    {Oxenden    v.    Lard  election  or  constructive  reconversion  U 

Coa^iony  2  Ves.  jnn.   74),  in  necessary  also  recognised  in  the  cases  of  Nicaitons 

improvements  {Sergeion  v.  Sealey,  2  Atk.  Aasitj.     t.     MacaJister' a    Tra,,    2    Mnr. 

414;  Dormet^M  case,  2  P.   W.  262),  re-  1841,  8  D.  675  ;   WiUiamton  t.  Paul,  15 

pain^  or  fines  for  renewals  of  leases  or  Dec  1849,  12  D.  372  ;  and  Gray's  Trs, 

adoiadoiM  to  copyholds  {ex  parte  Grim-  v.   Robertton,  19  June  1863,  1  Macph. 

tUme,  Amb.  708  ;    re  Badeock,  4  M.  ft  936. 

Cr.  440.     We  may  observe  that  in  the  ^  1 6  D.  pp.  34,  36.    See  ffogg  v.  Hamil- 

latter  case  the  judgment  authorising  the  ton,  1877,  4  R.  815. 
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Eflfect  of  elec 
tiou  Ity  one 
lieneficiary 
oC  a  clasn. 


cHAFTBR  XI.  succession  was  not  changed  by  a  sale  with  the  consent  of  the 
beneficiary,  because  the  price  had  been  allowed  to  remain  as  a 
real  burden  on  the  estate.^ 

446.  If  a  trust-estate  is  sold  after  the  death  of  one  or  more  of 
the  beneficiaries  by  the  direction  of  the  survivors,  their  election  to 
take  the  land  as  money,  although  it  will  be  available  for  the  par- 
pose  of  detennining  the  quality  of  the  succession  of  those  who  con- 
sented to  the  sale,  will  not  operate  as  a  conversion  of  the  successioa 
of  the  predeceasing  beneficiaries.* 

447.  It  is  perhaps  superfluous  to  add  that  reconversion  is  not 
an  element  in  the  revenue  cases  depending  on  conversion.  The 
Revenue  Acts  impose  legacy  duty  on  real  or  heritable  property 
directed  to  be  sold ;  and  the  circumstance  of  the  beneficiary  having 
accepted  a  disposition  of  the  heritage  in  forma  specifica  is  not  a 
reason  for  depriving  the  revenue  of  the  duty  which  accrues  under 
the  terms  of  the  testamentary  direction.^  Similarly,  a  sale  made 
on  the  order  or  with  the  consent  of  the  beneficiary,  and  not  in 
virtue  of  a  testamentary  direction,  does  not  render  the  estate  Uable 


Revenue  case^. 


to  legacy  duty.* 

1  Paul  ▼.  Borne,  1872,  10  M.  937. 

>  St'iOduin  V.  Mowbray,  21  Feb.  1843, 
5  D.  688. 

'  Adv.-Qen,  v,  WiVAamion,  16  March 
1848,  2  BeU,  89,  affirmiDgjtidg^entof  C. 
of  S.,  23  Jan.  1840,  Ex.  Rep. ;  AU,-Oen. 
V.  Ifolfordf  1  Price,  426  ;  and  see  re 
Ramtay'a  Tra.,  2  Or.  M.  &  R.  224,  note. 

*  The  principle  of  reconversion  by  the 
election  of  the  beneficiary  has  been  much 
discussed  in  England,  and  the  decisions 
throw  light  upon  many  questions  which, 
under  our  law,  are  sti!!  regarded  as  un- 
settled. The  f oUowing  summary  embraces 
the  more  important  points  which  have 
been  determined  :  — 

1.  Election  may  be  made  by  a  person 
$u%  jurUf  either  in  writing  or  by  parole. 
Lord  Eldon  and  other  judges  have  ex- 
pressed the  opinion  that,  although  the  de- 
claration of  the  cestui  que  (fuat  would  not 
be  admissible  in  a  question  with  third  par- 
ties, it  was  binding  inter  hceredes  ;  WhddU 
V.  PaHridge,  8  Ves.  236  ;  PuUeney  v. 
Darlington,  1  B.  C.  Ca.  237  ;  Edwards  v. 
Countess  of  Warwick,  2  P.  W.  174; 
Chaloner  v.  Butcher,  cited  in  CrdUree  v. 
Bramble,  3  Atk.  685. 

2.  Election  to  take  real  property  in  that 
character  may  also  be  made  constructively, 
— as,  for  example,  by  the  cestui  que  trust 
entering  into  possession  of  the  property. 


and  taking  the  title-deeds  into  \m 
custody  ;  Davies  v.  Ashford^  15  Sim.  42, 
14  L.  J.  Ch.  473  ;  Oriesbaeh  v.  FrenuaUk, 
17  Beav.  814.  In  Dixon  v.  Oayfere,  Sir 
John  RomUly,  M.R.,  observed  (hat  digfat 
circumstances  might  be  sufficient  to  rain 
a  presumption  of  reconversion,  and  that, 
in  the  absence  of  other  facts,  the  retaining 
of  the  lands  for  a  great  length  tA  time 
would  be  sufficient  to  induce  the  Court  to 
oome  to  that  conclusion  ;  but  in  that  case 
the  length  of  possession  was  Insufficient, 
and  the  death  of  the  ceHui  que  (rust  with* 
out  having  sold  the  property,  was  adverse 
to  the  supposition  of  reconversion,  23  L.  J. 
Ch.  60,  see  p.  61 ;  and  see  Kirkman 
v.  Myles,  13  Yes.  838.  And  so,  where 
money  is  to  be  turned  into  land,  leoon- 
version  may  be  implied  from  the  receipt 
of  the  principal,  but  not  of  the  annosl 
income ;  Oillies  v.  Longlands,  20  hJ. 
Ch.  441.  Reconversion  may  aho  be 
effected  by  changing  the  securities  on 
which  money  is  invested,  as  was  found  in 
Ilarcourt  v.  Seymour,  2  Sim.  N.S.  12, 
20  L.  J.  Ch.  606,  where  Lord  Cranworth 
said  it  was  sufficient  if  the  Court  saw  that 
the  party  meant  the  estate  to  be  dealt 
with  as  money,  and  that  it  was  immaterial 
whether  he  knew  that,  but  for  his  Median 
80  expressed,  it  would  have  been  tuziie4 
into  land. 
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SECTION  IV. 

PROPERTIES  OF  THE  CONVERTED  ESTATE. 


448.  In  the  preceding  sections  of  this  chapter  the  quality  of  the  To  what  extent 
converted  estate  has  been  considered  chiefly  in  relation  to  the  rights  ^lon  retains 
of  heirs  and  executors.     Its  other  properties  have  been  but  sh'chtly  the  properties 

*^     ^  °       •'  of  the  origiual 

touched  on,  and  that  only  in  illustration  of  the  general  argument,  esute. 
It  is  sufficiently  obvious  that  an  estate  in  succession,  although  con- 
stnictively,  or  even  actually  converted  by  virtue  of  a  testamentary 
direction,  may  yet  retain  certain  of  the  properties  of  the  original 
estate.  Moveable  estate  converted  into  heritable  at  the  request  of 
the  heneficiary,  and  personal  interests  in  land  reconverted  in  con- 
sequence of  the  election  of  the  beneficiary  to  take  over  the  estate 
sp^iifically,  retain  their  moveable  quality  so  far  as  to  be  liable  in 
payment  of  legacy  duty.     On  the  general  properties  of  the  con- 


S.  As  a  general  rale,  there  can  be  no 
RcanTeraion  by  a  person  subject  to  legal 
iacspacifcj ;  Carr  v.  EUiton,  2  B.  G.  Ca. 
56 ;  Padburg  v.  Clark.  2  M*N.  &  6.  298  ; 
AAby  T.  Palmer,  1  Mer.  296.     But  al- 
tbongfa  at  common  law  a  married  woman 
could  not  haye  elected  to  reconvert,   it 
^>s  afterwards  held,  in  conaequence  of 
the  powers  given  by  3  and  4  Will.  iv. ,  cap. 
7^1  fl  40,  71,  and  77,  and  8  and  9  Vict., 
cap.  106,  §  6,  to  married  women  to  dispose, 
with  the  ooncurrenoe  of  the  husband,  of 
nj  estate  or  interest  at  law  or  equity, 
that  land  deyiaed  upon    trust  in  terms 
amoantiDg  to  a  oonversion  might  be  dis- 
posed of  by    a  married   woman    as    an 
interest  in  land  ;  Briffga  y.  Chamberiainj 
11  Han,  69,  23  L.J.  Ch.  635  ;    Tuer  v. 
Turner,  20  Beav.  560,  24  L.  J.  Ch.  603. 
A  legatee  haying  only  a  contingent  or 
defeasible  interest  cannot  effectually  d'S- 
charge  a  trust  for  sale,  so  as  to  operate  a 
reconveT»]on  of  the  estate  ;  SiMton  y.  0Ue9, 
32  L.  J.  Ch.  606. 

4.  In  lAngen  y.  Sowray,  1  P.  Wms. 
172,  it  was  held  by  Lord  Harcourt  that  a 
7emainder>man  might  elect  to  reconvert 
the  trost-estate,  so  as  that  his  Section 
should  be  binding  tJiter  hctredea.  Bat 
pocfa  election  would  of  course  be  subject 
to  the  right  of  the  owner  of  the  prior 
estate  to  caU  for  the  actual  conversion  of 
the  land  or  money  in  accordance  with  the 
instmment  of  trust — GiUiei  v.  Longkmda, 
20  L.  J.  Cb.  441 — which,  in  Mr.  Lewin's 
VOL.  L 


opinion,  would  render  the  intended  elec- 
tion ineffectual  ( Lewin  on  Trusts,  9th  ed. 
1088).  According  to  Scottish  principles, 
it  is  conceived  that  the  efficacy  of  sudi  an 
intentional  reconversion  by  the  party 
entitled  to  a  reversionary  interest  would 
depend  upon  whether  the  interest  was 
vested.  If  the  prior  estate  were  a  mere 
liferent  interest  in  land,  it  is  thought  that 
the  fiar  might  elect  to  take  the  lands 
specilicaUy  on  securing  the  liferenter's 
interest  by  a  bond  and  disposition  in 
security.  But  if  the  prior  estate  in 
question  were  a  fee  of  the  proceeds  of 
land  directed  to  be  sold,  with  a  substitu- 
tion, it  is  pretty  clear  that  the  substitute 
could  not  interfere  to  prevent  the  sale, 
beoause  the  institute  in  the  case  supposed 
would  have  a  dear  interest  to  take  the 
estate  in  money,  and  so  defeat  the  sub- 
stitution. 

5.  According  to  English  decisionii, 
where  an  estate  is  directed  to  be  sold  for 
the  benefit  of  several  persons,  it  is  not  in 
the  power  of  any  single  beneficiary  to 
prevent  the  sale, — ffoUoway  v.  Raddiffe, 
23  Beav.  163 ;  Chcdmer  v.  Bradley,  1  J. 
&  W.  59 ;  but  if  money  be  directed  to 
be  laid  out  in  lands,  any  one  of  the  bene- 
ficiaries may  elect  to  take  lus  own  share 
as  money,  for  in  so  doing  he  does  not  come 
into  conflict  with  the  interests  of  lus  co- 
legatees  ;  Sedty  v.  Jago,  1  P.  W.  389  ; 
"Walker  v.  Detme,  2  Ves.  jun.  182,  per 
Lord  Loughborough. 

Q 
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CHAFTBR  XI.  vcrtecl  estate — the  mode  iu  which  it  is  capable  of  being  affected  by 

diligence,  its  transmissibility  by  will  or  assignation,  and  its  liability 

to  lep;al  claims — ^some  further  observ^ations  are  necessaiy. 

Distinction  be-        449.  In  principle,  it  is  clear  that  the  legal  claims  affecting  a 

convSreSn  in^  testamentary  estate  must  be  determined  by  its  quality  in  the  person 

regard  (1)  to     of  the  tcstator  1  for  if  the  rule  were  otherwise,  the  rights  of  the  legal 

legal  claims,  *  o  o  ^ 

and  (2)  to        claimants  might  be  defeated  by  a  mere  expression  of  the  testators 
transmission.    i^j^^n^jiQn  ^]^^^  j^jg  estate  should  be  taken  in  a  different  character 

from  that  which  actually  belonged  to  it.  The  mode  of  transmission 
of  the  beneficial  interest  in  the  converted  estate  after  it  has  vested 
in  the  beneficiary  would  seem  to  depend  mainly  upon  the  character 
of  the  interest  which  he  acquires  in  it 

Conyertwiberi.         460.   I.  LEGAL  CLAIMS  AFFECTING  THE  CONVERTED  ESTATE.— Con- 

8u?5^'to''**     structive  conversion,  which  is  the  creature  of  intention,  can  have  no 
claims  of  heir,  effect  whatsoever  upon  the  lesjal  claims  of  the  truster's  successors. 

and  to  terce  * 

and  courtesy.    For  example,  the  insertion  of  a  direction  to  sell  in  a  disposition  of 
heritable  estate  would  not  bar  the  right  of  reduction  ex  capUe  lectu 
The  subject  has  been  already  discussed  in  treating  of  the  interest 
of  the  truster's  heirs  and  executors  in  the  converted  succession.^ 
The  same  principle  necessarily  regulates  the  incidence  of  terce,^ 
relictce,  and  legitim.    Terce,  for  example,  is  exigible  out  of  all  the 
lands  in  which  the  proprietor  died  infeft*    Consequently,  no  direc- 
tion to  convert  those  lands  into  money  afttf  the  truster's  death  is 
of  any  avail  to  exclude  the  rights  of  the  widow ;  and  accordingly, 
in  a  case  where  a  part  of  the  lands  of  a  deceased  proprietor  was  sold 
for  payment  of  his  debts,  it  was  found  that  the  widow  was  entitled, 
as  tercer,  to  a  share  of  lands  equal  in  yearly  value  to  a  third 
of  the  whole  lands  in  which  her  husband  died  infeft,  inclusive  of 
what  had  been  sold.*    The  case  referred  to  may  be  contrasted  with 
another,*  where  a  proprietor  having  disponed  his  estate  by  an  ex 
facie  absolute  conveyance  inter  vivos,  in  security  of  borrowed  money, 
it  was  held  that  terce  was  only  exigible  out  of  the  reversion,  such 
reversion  being  the  measure  of  the  husband's  title  and  interest  at 
the  time  of  his  death. 
Converted  per-        461.  Ju8  reltdcey  again,  being  an  absolute  right  to  the  capital  of 
mains^subject   one-third  or  one-half,  as  the  case  may  be,  of  the  husband's  free  per- 
to  legitim  and  sonal  estate,  it  is  clear  that  any  direction  to  invest  such  estate  in  the 
^  *       purchase  of  lands  can  only  receive  effect  as  a  disposition  of  the  resi- 

due after  allowing  for  that  claim.*    The  remark  is  equally  applicable 

'  Supra,  Section  II.  minished  by  all  heritable  securities  and 

*  Ersk.  2,  9,  46  ;  Bell's  Pr.  §  1598.  real  burdens  completed  by  infeftmeni  is 

s  ArbuthnoU  v.  ArbuthnoU*$  Tra,,  23  the  hosband's lifetime ;  CampbeUY.Cam^ 

June  1805,  Hume,  294.     And  see  Bdi  v.  hdl,  1776,  5  Br.  Sup.  627  ;  iStoaoarC,  1792, 

I/aUiday,  8  Dec.  1825, 4  Sh.  286,  N.E.  289.  dted  1  BeU's  Com.  7th  ed.  p.  727,  note  3. 

^  SarOH  V.  Buchanan,  27  Nov.  1812,  ^  See  Banisay  v.  Covan,  11  July  1833, 

F.C.     On  the  &ame  principle,  terce  is  di-  11  Sh.  967. 


HERITABLE  OR   MOVEABLE  ESTATE.  243 

to  legitim.  A  truster,  in  contemplation  of  law,  disposes  only  of  the  chaptob  xi. 
dead's  part — ^his  own  share  of  the  succession.^  It  was  solemnly 
determined  in  the  case  of  Hog  v.  Hog?  that  the  right  to  legitim 
coald  not  be  disappointed  except  by  means  of  an  actual  beneficial 
conveyance  inter  vivos;  and  that  if  a  disposition  of  moveables 
should  be  made  in  the  form  of  a  de  prcpserUi  conveyance,  yet  if  it 
appeared  that  the  assignment  was  upon  trust  to  invest  the  proceeds 
in  land  after  the  truster's  death,  the  fund  would  remain  moveable, 
and  would  be  subject  to  legitim. 

462.  Conversely,  legitim  and  fus  relictcc  are  not  exigible  out  of  Legitini,  &c. 
the  proceeds  of  land  disponed  to  trustees  upon  trust  for  sale  and  out  of  proceedi 
division  of  the  proceeds.    This  point  was  determined  with  reference  2^^^**^^ 
to  a  trust  for  sale,  under  which  a  sale  had  been  carried  through 
in  the  truster's  lifetime,  but  the  purchaser  had  not  obtained  a  con- 
veyance.*   We  have  already  seen  that  in  the  case  of  a  lapse  the 
lands  result  to  the  heir-at-law  notwithstanding  the  direction  to 
sell,*  a  proposition  which  is  obviously  inconsistent  with  the  notion 
of  any  claim  on  the  part  of  personal   representatives.     But  a 
moveable  interest  in  landed  estate,  e.g.,  the  right  of  a  partner  to  Seeusta  to 
a  share  of  lands  ^  or  heritable  bonds  ®  forming  part  of  the  company  SreiS^in  Sid. 
estate,  is  of  course  subject  to  the  legal  claims  of  the  widow  and 
children. 

463.  II.  Transmission  of  the  Converted  Estate. — In  one 
sense  of  the  term  every  beneficial  or  equitable  interest  in  a  trust- 
estate  may  be  described  as  a  "  personal "  right ;  ^  but  in  this  sense 
personal  interests  in  land  are  heritable,  and  are  not  susceptible  of 
transmission  by  testament.  A  conveyance  of  an  interest  in  a  trust 
of  heritable  estate  must  therefore  at  common  law  be  in  the  disposi- 
tive form ;  ^  and  it  was  laid  down  in  a  leading  case  that  the  heir's 
interest  can  only  be  taken  up  by  service.®    Such  being  the  general 

1  WhiU  y.  Ftrilay,  15  Nov.  1861,  24  Sime,  5  Patoo,  526  ;  sequel,  ae  Minto  v. 

D.  38  ;  Bee  obeervationa,  p.  49.  Kirkpatriek,  23  May  1833,  11  Sh.  632. 

*  Hog  T.  Hog,  14  May  1800,  M.  *'  Le-  «  Cone,  10  Deo.  1802,  M.  *'  Heritoble 
gitim,**  App.  No.  2  ;  12  July  1804,  4  Pat.  and  Moveable,"  App.  No.  2. 

581.    On  the  point  that  an  absolute  oon-  "^  Because  the  beneficiary  is  not  the 

▼eyaaoe  inier  vivo§  takes  the  property  out  feudal  proprietor,  and  cannot,  for  example, 

bf  the  legitim  fond,  see  MUroy  t.  Milroy,  maintain  an  action  of  maills  and  duties, 

31  May  1803,  Hume,  285  ;  CMie  ▼.  Pirie'a  or  other  real  action  ;  Drummond  y.  Mac- 

Tr$,  22  Jan.  1851,  13  D.  506.  Jcenzie  (Redcastle),  1758,  M.  16,206. 

>  BaSlie't  Tr$,  y.  Croue,  2  June  1832,  *  See  Crawford  y.  EaH  of  Dundonald, 

10  Sb.  617.  22  May  1838,  16  Sh.  1017.    Lord  Cuning- 

*  NeiUon  y.  Stewart,  3  Feb.  1860,  22  hame  indicated  an  opinion  that  the  right 
D.  646  ;  aee  Lord  Colonsay*s  obserya-  to  caU  on  a  trustee  to  conyey  a  heritable 
tions,  p.  656.  subject  was  itself  heritable  in  a  question 

B  Sime  y.  Balfour^  1  Mar.  1304,  M.  as  to  ihe  form  of  transmission,  16  Sh. 
"  Heritable  and  Moyeable,"  App.  No.  3,  1019  ;  Wilton  v.  SmaH,  31  May  1809,  F.C. 
affirmed  22  July  1811,  as  KirkpcUriek  v.  *  Buchanan  v.  AnguSf  15  May  1862, 

4  Macq.  374. 
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CONSTRUCTIVE  CONVERSION  OF 


CHAPTBB  XI. 


Beneficial  inte- 
rest in  pro- 
ceeds of  land 
directed  to  be 
sold  is  trans- 
missible by 
assignation  or 
arrestment. 


Beneficial  inte- 
rest in  con- 
verted heritage 
ifl  transmissible 
by  testament. 


rule,  it  remains  to  be  seen  how  far  the  requisites  of  effectual 
transmission  of  a  beneficiary  interest  are  affected  by  the  character 
impressed  upon  it  in  virtue  of  a  direction  to  convert. 

454.  It  may  safely  be  asserted  that  beneficiary  interests  in  the 
proceeds  of  land,  held  by  trustees  subject  to  a  direction  to  sell,  are 
transmissible  by  assignation  or  testament,  and  liable  to  be  attached 
by  arrestment.    This  has  been  assumed  in  several  of  the  succession 
cases  in  which  the  import  of  such  directions  was  under  considera- 
tion.    For  example,  in  Speirs  v.  Speirs}  Lord  Cuninghame  said, 
"  When  a  trust  has  been  executed  for  payment  of  creditors,  and 
thereafter  for  division  of  the  surplus,  when  realised,  among  a 
multiplicity  of  legatees,  the  interest  of  the  latter,  whether  realised 
or  not,  is  held  as  moveable,  because  the  trust  is  viewed  as  granted 
solely  for  the  purpose  of  liquidation  and  division,  and  the  bene- 
ficiaries have  only  a  jus  crediti  or  personal  claim  against  the 
trustees,  which  is  arrestable.*'     It  is  true  that  in  Pearsfm  v.  OgUvit} 
Lord  Curriehill,  adverting  to  the  possibility  of  completing  a  title 
by  confirmation  to  the  proceeds  of  heritable  property  directed  to 
be  sold,  indicated  an  opinion  that  converted  estate  could  not  be 
dealt  with  as  moveable  succession  in  a  question  as  to  transmission. 
However,  in  the  previous  case  of  Ramsay  v.  Lady  WhUe^  it  was 
ruled  by  a  unanimous  judgment  of  the  Second  Division,  that  an 
interest  in  heritable  and  moveable  property,  held  by  trustees  under 
a  trust  for  sale,  was  carried  by  the  will  of  a  beneficiary;  and 
though  some  doubt  was  expressed  as  to  whether  a  share  in  a  house 
forming  part  of  the  trust-estate  passed  under  the  will,  the  difficulty 
seems  to  have  had  reference  rather  to  the  terms  of  the  destination 
than  to  the  question  of  subsequent  transmission. 

466.  It  may  easily  be  shown  by  general  reasoning  that  such 
interests  are  transmissible  by  testament ;  for,  if  not,  they  fall,  as 
we  have  already  seen,  to  the  beneficiary's  next  of  kin ;  and  to  hold 
that  the  next  of  kin  are  preferable  to  the  testamentary  executors 
is  an  error  too  palpable  to  call  for  refutation.  The  mode  of  trans- 
mission of  such  interests  must  be  similar,  whether  the  purpose  be 
testamentary  or  that  of  a  disposition  irUer  vivos,  whence  we  con-- 
elude  that  moveable  rights  of  succession  to  heritable  property  are 
transmissible  by  simple  assignation  in  the  same  manner  as  rights 
of  partnership,  which  are  well  known  to  be  assignable  without  the 
use  of  dispositive  words,  although  comprehending  interests  in 
heritable  property.* 


1  Speirs  v.  Speirs,  21  Nov.  1850,  13 
D.  81  ;  see  p.  87.  See  Bell's  Com.  853, 
5th  ed.  1,  37.  The  point  was  decided  in 
Gray's  Trs.  v.  Eohertson,  19  June  1863, 
1  M.  986. 


*  Pearson  v.   Ogilvk,  25  Nov.    1857, 
20  D.  105,  see  110. 

'  Bamsay    v.  Lady    Whiie,    26    Jaae 
1833, 11  Sh.  786. 

*  See  2  Beirs  Com.    7th   ed.    p.   8  ; 
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456.  As  regards  beneficiary  interests  in  money  rendered  heritable   chaptbr  xi. 
desiineUume,  it  is  doubtful  whether  they  would  be  carried  by  a  Beneficial  inte. 
testament.     The  case  of  Boss  v.  lioss^  where  the  question  was  J^demiTeri^ 
decided  in  the  negative  with  reference  to  bonds  secludine  executors,  **^!«  by  desti- 

•  o  '  S&uOD  *  bow 

is  not  conclosive,  because  the  opinions  of  the  judges  proceeded  transmitted. 

partly  on  the  ground  that  money  bonds  were  in  their  own  nature 

heritable,  except  in  so  far  as  affected  by  the  Statute  1661,  cap.  32, 

and  the  exclusion  of  executors  was,  in  their  opinion,  an  exclusion 

of  the  Statute.     The  question,  however,  is  virtually  decided  by  the 

case  of  Crawford  v.  Tht  Earl  of  Ihindonald}    The  truster  had 

granted  an  assignation  of  the  right  to  a  bill  debt  with  a  view  to 

the  trustee  leading  an  adjudication  in  her  favour,  and  subject  to  an 

obligation  to  denude  in  favour  of  the  truster,  her  sister,  or  assignee. 

On  the  death  of  the  truster's  sister,  an  action  was  brought  by  her 

heirs,  under  certain  testamentary  instruments,  to  have  it  found 

and  declared  that  the  trust  had  expired,  and  that  the  right  to  the 

debt  was  in  them.    The  Court  held  that  the  debt,  having  been 

rendered  heritable  in  the  person  of  the  truster's  sister  by  the 

decree  of  adjudication,  could  not  be  transmitted  by  testament. 

This  decision,  it  is  thought,  must  rule  the  case  of  money  rendered 

heritable  by  a  direction  to  invest  it  in  the  purchase  of  lands. 

Minto  T.  Kirkpairiek,  23  M»y  1833,  11  ^  Jto$9  v.  Ross,  11  July  1809,  F.C.  ; 

Sh.  632  ;  Irvine  ▼.  Irvine,  16  July  1851,      aod  see  cases  in  Br.  Syn.  2329. 
18  D.  1367.  '  Crawford  v.  £arl  of  Dundonald,  22 

May  1838,  16  Sh.  1017. 
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CHAPTER  XII. 

OF  ELECTION  BETWEEN  LEGAL  AND  CONVENTIONAL 

PROVISIONS. 


1.  Eliection,  to  whom  coupstent, 
and  how  barred. 


2.  Subject  of  the  Election. 

3.  Equitable  Comfeksation. 


Di'flnition  of 
tbe  principle 
of  election,  or 
approbate  and 
reprobate. 


Intention  to 
))ut  grantee  to 
his  election 
may  be  either 
declareil  or 
implied. 


Internationa) 
questions  in 
relation  to 
election. 


467.  It  is  a  rule  of  general  jurisprudence  that  no  person  can 
accept  a  gratuitous  provision  which  is  given  as  an  equivalent  for  a 
debt  or  legal  provision,  and  at  the  same  time  claim  the  provision 
for  which  the  equivalent  is  given.  The  principle  that  the  legatee 
or  beneficiary  has  the  option  of  accepting  the  gift  or  rejecting  it 
and  claiming  his  legal  rights — the  principle  of  Approbate  and 
Reprobate,  as  it  was  termed  by  the  Scottish  jurists — is  the  subject 
of  this  chapter,  in  which  it  is  denoted  by  its  modem  name, 
Election.^ 

468.  The  intention  to  substitute  a  gratuitous  provision  for  a 
debt  or  legal  provision  may  be  declared  either  in  express  words  or 
by  implication.  In  the  former  case,  if  the  debt  is  described  in 
language  sufficient  to  identify  it,  or  if  the  legal  claim  is  described 
by  its  appropriate  name,  or  by  words  which  in  the  language  of 
municipal  law  comprehend  it,  no  question  can  arise  as  to  the 
applicability  of  the  doctrine  of  election.*  If,  on  the  other  hand, 
the  intention  to  give  a  conventional  provision  as  an  equivalent  for 
a  legal  provision  is  implied — that  is,  if  it  is  the  result  of  a  legal 
presumption — the  law  of  the  testator's  domicile,  under  which  the 
legal  provision  would  accrue  to  the  beneficiary,  must  determine 
whether  the  terms  of  the  settlement,  the  relationship  of  the  parties, 
and  the  circumstances  under  which  the  conventional  provision  has 
been  granted,  are  such  as  to  raise  the  presumption  that  the  con- 
ventional  provision  was   given  as  an   equivalent.'    Where  two 

^  It  u  scarcely  necessary  to  say  that  8  W.  &  S.  407 ;  DundoM  v.  iHciM/os,  2*2 
an  heir  is  not  put  to  election  merely  by 
reason  of  his  being  a  legatee  of  the  ances- 
tor to  whom  he  succeeds,  if  it  does  not 
appear  that  the  legacy  is  given  to  him  on 
condition  of  his  renouncing  the  snooes- 
sion.  On  this  point,  see  Lord  Eldon's 
renutfka  in  Crawford  t.  CouitBt  5  Pat 
86  ;  also  WUaon  v.  Hendersorit  29  March 
1802,  4  Pat  816. 

*  See  Trotter  v.  TroUer,  10  June  1829, 


Dec.  1830,  4  W.  &  S.  460,  affirmmg  7 
Sh.  241  ;  Bennet  t.  Bennet'$  7V«.,  I  Joly 
1829,  7  Sh.  817  ;  Prwtiee  v.  Maholm, 
1749,  M.  6591 ;  and  in  the  lair  of  Eng- 
land, Brodie  v.  Barry,  per  Sir  W.  Grant, 
2  Yes.  &  B.  127 ;  Wdhy  ▼.  HWfty,  S 
Ves.  &  B.  187. 

'  See  Chapter  II.,  Section  V.,  whereas 
outline  is  given  of  the  prindplee  upon 
which  the  English  and  Scottish  Courts 
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testamentary  iDstruments  deal  with  different  estates,  and  each  of  cbaptbr  xn. 

them  admits  of  being  carried  into  effect  independently  of  the  other, 

a  person  taking  under  one  of  snch  instruments  would  not  necessarily 

be  bound  to  give  effect  to  the  other.*    The  plea  of  approbate  and 

reprobate  assumes,  as  explained   by  the  late  Lord  President  in 

Douglas  v.  Douglas,^  *'  the  power  of  making  an  election,  and  a  con- 

sequent  obligation  to  make  an  election,"  and  his  Lordship  adds 

that  **  to  make  a  proper  case  of  election,  the  facts  of  the  case  must 

be  such  as  to  satisfy  three  conditions.     In  the  first  place,  the 

person  making  the  election  must  have  a  free  choice.    In  the  second 

place,  the  necessity  of  making  the  election  must  arise  from  the 

will,  express  or  implied,  of  some  one  who  has  power  to  bind  the 

person  put  to  his  election  ;  and,  in  the  third  place,  the  result  of  the 

election  of  one  or  other  of  the  alternatives  must  be  to  give  legal 

effect  and  operation  to  the  \n\l  so  expressed  or  implied." 

469.  The  points  to  be  illustrated  relate  to— first,  the  persons  Questions  re- 
by  whom  election  may  be  made  ;  secondly y  the  property  which  may  elector;  (2)    ' 
be  the  subject  of  election ;  and  thirdly,  the  consideration  of  the  JJo^T^fs^/dfe' 
question,  what  becomes  of  the  rejected  provision — that  is,  of  the  posai  of  the 
share  of  succession  which  might  have  been  claimed  ex  lege,  suppos-  ^^Jc.  ^^ 
iog  the  legatee  to  adopt  the  settlement,  or  of  the  legacy,  if  he 
reject  the  settlement. 

SECTION  I. 


Election,  to  whom  competent,  and  now  barred. 

460.  The  election  must  be  the  spontaneous  and  deliberate  act  of  Election  mast 
the  party  who  is  in  ri<?ht  of  the  bequest.*    An  election  made  in  unwuisi 
ignorance   of  the   party's   legal  rights,*  or  in  circumstances  not  Jj»P»city  of 
admitting  of  deliberation,*  may  be  recalled.     Homologation  of  a 
settlement  will  not  easily  be  implied  from  facts  and  circumstances 
in  the  face  of  an  express  repudiation,  executed  within  a  reasonable 
time  after  the  settlement  came  into  operation.^    An  election  made  Minors. 


renrt  to  the  law  of  the  domicile,  in  order 
to  Moertem  whether  a  beneficiary  is  put 
to  his  election  with  reference '  to  the 
aoceptance  of  testamentary  provisions. 

1  Dom  T.  BeiJth,  11  March  1856,  IS  D. 
820. 

*  iHmglaif  Trs,  ▼.  DottgUu,  1862,  2i 
D.  at  p.  1207. 

>  Brodie  V.  Brodie,  6  Jnly  1827,  5  Sh. 
900,  N.R.  835  ;  Tdford  t.  Jamieaon,  12 
May  1835,  13  Sh.  785  ;  Rou  v.  Ro$ey  20 
Not.  1821,  1  Sh.  154,  N.E.  148. 


*  Johnston  V.  Paferaon,  29  Nov.  1826, 
4  Sh.  234,  N.E.  237;  JEtopev,  Dickson, 
17  Dec.  1883,  12  Sh.  222. 

«  Sdkirk  V.  Law,  2  March  1854,  16  D. 
715,  and  see  Zowton  v.  Younff,  15  July 
1854,  16  D.  1098. 

•  Panmure  v.  CrokeU,  22  Nov.  1854, 
17  D.  85 ;  IlutchiBon  v.  Hutchison^  7 
Feb.  1822,  1  Sh.  295,  N.E.  27i  ;  Hog  v. 
La$hley,  7  May  1792,  3  Pat.  247. 
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CBAPTBR  Xn. 

Caraton  of  iu- 
sane  penooB. 


Wife  may  elect 
to  take  conven- 
tional prori- 
itions  settled 
on  herself  in 
lien  of  legal 
provisions. 


Whether  hns- 
band's  credi- 
tors can  object 
to  a  capricious 
exercise  of  the 
right  of  elec- 
tion. 


by  a  minor  is  null,  or  at  all  events  reducible,  on  the  ground  of 
minority  and  lesion.^  The  curator  bonis  of  a  lunatic  is  not  bound 
to  elect  on  behalf  of  his  ward  whether  he  shall  take  his  legal  or 
testamentary  provisions ;  *  but  if  an  arrangement  is  made  between 
all  the  beneficiaries  under  a  settlement,  with  a  view  to  the  distri- 
bution of  the  estate,  it  may  be  the  duty  of  a  curator  bonis  to  enter 
into  it,  if  terms  are  offered  favourable  to  the  interests  of  his  ward ; 
and  if  he  does  so,  the  transaction  will  be  binding,  though  it  will  not 
be  allowed  to  affect  the  character  of  the  lunatic's  succession  as 
heritable  or  moveable.*  A  father  has  no  power  to  deprive  his 
insane  child  of  legitim,  or  to  limit  the  interest  of  the  child  by  his 
settlement  to  a  fixed  provision.* 

461.  It  was  stated  in  the  last  edition,  on  what  appeared  to  the 
author  to  be  good  authority,  that  a  husband  was  not  entitled,  in 
virtue  of  the  jus  mariti,  to  exercise  the  right  of  election  for  his 
wife.*  In  the  case  of  Stevenson  v.  Hamilton  a  wife  had  ratified 
her  father's  testamentary  settlement,  whereby  theyw*  marili  of  her 
husband  was  excluded,  but  which  contained  provisions  highly 
favourable  to  her  interests  and  those  of  her  children.  The  husband, 
who  had  not  given  his  consent  to  the  wife's  ratification  of  the 
settlement^  concurred  with  his  creditors  putting  forward  a  claim  of 
legitim  in  her  name.  The  case  was  sent  to  the  whole  Court,  and 
the  Court,  in  conformity  with  the  opinion  of  a  majority  of  the 
judges,  sustained  the  wife's  election. 

462.  In  Lowson  v.  Young  the  circumstances  were  similar, 
except  that  the  wife  began  by  intimating  to  her  husband's  trustees 
her  intention  to  claim  legitim ;  and  afterwards,  with  her  husband's 
consent,  resolved  to  take  under  her  father's  settlement,  which  gave 
her,  in  place  of  legitim,  provisions  of  greater  pecuniary  value.  The 
wife's  election  was  challenged  by  the  husband's  creditors,  and  the 
case  was  decided  in  favour  of  the  wife,  on  the  ground  that  she  had 
made  a  fair  election,  and  that  there  was  no  cause  of  complaint  on 
the  part  of  the  creditors,  but  with  this  observation,  that  a  wife 
would  not  be  allowed  capriciously,  or  where  the  disproportion  was 
great,  to  renounce  a  greater  benefit,  which  would  go  to  her 
husband's  creditors,  and  to  choose  a  lesser  benefit  because  their 
rights  were  excluded  by  the  will.*    Now,  Stevenson  v.  Hamilton  is 


^  Casee  in  note  3,  p.  247,  9upra, 
2  Cowa/n  V.  TurnbvlVa  2V«.,  7  D.  872, 
17  March  1848,  6  BeU,  222.  As  to  the 
competency  of  a  tutor  or  oorator  for  a 
minor  exercising  the  power  of  election, 
see  Patenon  v.  Moncrieff,  15  May  1866, 
4  Macph.  706. 
'  Kennedy  v.  Kenncdif,  15  Nov.  1843, 


6  D.  40 ;  see  Pet  ITope,  15  Jan.  185S» 
20  D.  391. 

*  Morton  v.  Young,  11  Feb.  1818,  F.C. 

'  Lowwm  V.  Young,  16  July  1854, 16 
B.  1098 ;  Stevenson  v.  HamUion,  7  Dec 
1838,  1  D.  181.  B*ie  Lord  Benholme's 
remarks  on  this  case,  in  20  D.  660. 

'  See  obeerrations  of  Lords  Goksmj 
apd  Rutherfurd,  16  D.  1103. 
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a  decision  of  very  high  authority,  and  its  authority  waa  recognised  chaptbrxii. 
and  deferred  to  by  the  Second  Division  of  the  Court  so  recently  as 
1876,  when  Lord  Neaves  said,  "  We  have  the  authority  of  Stevenson 
Y.  Hamilton  for  the  proposition  that  the  right  to  legitim,  where 
there  is  in  the  repudiated  deed  a  provision  excluding  the  husband's 
jus  mariti,  does  not  vest  in  the  husband  ipso  jure.     ...     At  all 
events,  the  opinion  of  the  Court  must  be  taken  about  it."  ^    And 
Lord  Gififord,  "  Where  a  wife's  father  has  made  large  provisions  for 
his  daughter,  but  excluded  the  husband's  jns  mariti,  the  husband 
has  no  absolute  right  to  renounce  or  to  compel  his  wife  to  renounce 
thrae  large  provisions,  in  order  that  he  may  claim  and  pocket  for 
himself  or  for  his  creditors  a  much  smaller  amount  of  legitim."  * 
The  Lord  Justice-Clerk  concurred,  and  Lord   Ormidale  doubted. 
The  same  Court,  ten  years  later,  without  taking  time  to  consider 
the  authorities,  and  on  the  preamble  that  "  there  is  hardly  room 
for  aigument  here,"    reversed   the    Lord    Ordinary's   judgment, 
sustaining  a  written  election  by  two  married  ladies,  and  held  that 
the  minute  in  question  could  not  be  supported,  because  the  hus- 
bands were  not  parties  to  if    Now,  in  this  case  the  testator  had 
divided  his  whole  estate  between  his  married  daughters  with  the 
Qsual  trusts,  giving  a  life  interest  to  them  and  the  fee  to  their 
children,  subject  to  a  small  alimentary  annuity  to  an  unmarried 
daughter ;  and  it  is  hard  to  see  why,  in  such  a  case,  a  Court  of 
law  and  equity  should  think  itself  entitled  to  cancel  an  election 
which  was  manifestly  a  sound  election  in  the  interest  of  the  ladies 
themselves  and  their  families,  merely,  as  Lord  Gififord  put  it,  to 
enable  the  husbands  to  pocket  a  smaller  sum.     In  such  cases  the 
conflict  of  interests  is  always  between  the  wife  and  children  and 
an  impecunious  husband  and  father,  and,  if  the  husband's  consent 
is  necessary,  he  virtually  determines  the  election  for  his  wife. 
Notwithstanding  the  decision  in  Miller  v.  Galbrailh  (which  was 
probably  a  somewhat  special  case),  the  writer  must  still  consider 
Stevenson  v.  Hamilton  the  ruling  authority,  and  it  leads  to  this, 
that  where  a  wife  has  made  a  fair  election  in  the  interest  of  her 
family  and  herself,  the  Court  will  not  allow  this  to  be  reopened 
under  pressure  from  creditors. 

463.  An  election  between  legal  and  testamentary  provisions  is  Election  made 
a  quasi-contract  between  the  electing  party  and  the  executors  or  b^rescindS. 
representatives  of  the  deceased,  and,  like  any  other  contract,  it  may 
be  resiled  from  while  incomplete,  or  rescinded  on  the  ground  of 
mutual  error,  or  error  induced  by  the  conduct  and  representations 
of  those  who  benefit  by  it.     In  practice,  and  for  reasons  which  are 

»  Miller  ▼.  Birrdt,  4  K.  87,  at  p.  97.  »  MilUr  v.  GaUmiUh's  Tra.,  1883,  13 

«  4  R.  95.  R.  764. 
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cHAPTgn  xiT.  evident,  the   Courts  have  been  less  indulgent  to  claims  at  the 
instance  of  representatives  seeking  to  resile  from  an  election  made 
by  the  party  to  whom  the  right  originally  accrued,  than  they  are 
towards  claims  of  the  same  nature  when  preferred  by  those  parties. 
464.  The  distinction  is  very  clearly  brought  out  in  three  cases, 
which  within  the  last  few  years  came  before  the  House  of  Lords. 
In  the  case  of  the  Dowager  Countess  of  Kintore  v.  Tlie  Sari,  leptim 
was  claimed  by  the  heir  on  the  ground  that  the  provisions  of  a 
marriage-contract  excluding  legitim  did  not  apply  to  him.    On  the 
plea  of  bar,  the  late  Lord  President  observed,  "  I  do  not  think  that 
it  is  sufficient  to  exclude  a  claim  of  this  kind,  even  although  the 
misunderstanding  and  ignorance  on  both  sides  may  have  led  to  the 
defender  (Lady   Kintore)   being    more    liberal    in   some  of  her 
arrangements  than  she  otherwise  would  have  been.     If  the  fault 
of  ignorance  lay  upon  one  side  only,  the  case  might  be  different, 
but  I  think  both  parties  here  are  equally  to  blame.     It  was  igno- 
rance of  law,  or  at  least  of  legal  right,  upon  both  sides ;  bat  it 
cannot  be  said  that  that  ignorance  was  induced  on  the  one  side  by 
the  representations  or  conduct  of  the  other."  ^    These  views  were 
upheld  by  the  House  of  Lords  on  appeal.     In  Inglis'  Trustees  v. 
Inglis^  the  truster's  daughter,   through  her  agent,  had  made  a 
formal  intimation  to  her  father's  trustees  that  she  claimed  her 
legitim  ;  but  it  appeared  that  the  claim  was  made  on  the  supposi- 
tion that  she  would  be  entitled  to  the  entire  legitim  f  nnd.    On  a 
claim  being  made  by  the  lady's  brother  to  a  share  of  the  legitim, 
the  effect  of  which,  if  sustained,  would  be  to  cut  down  her  share 
to  one-half  of  its  supposed  value,  she  was  allowed  to  withdraw  her 
Distinction  as  election ;  and  in  the  House  of  Lords  the  case  was  considered  so 
reecin*™  when  clcar  that  the  appellant's  counsel  did  not  press  the  case  to  a  deci- 
"reae  utiv      s'^^-'    Thcsc  decisions  contrast  strongly  with  those  given  upon 
claims  by  representatives,  of  which  the  most  notable  is  Edward  v. 
Clieyne,^  where  a  will,  under  which  the  testator's  wife  had  a  general 
liferent,  contained  this  direction, — "After  the  death  of  the  sur- 
vivor of  me  and  my  wife,  and  with  her  consent  and  full  approval 
(in  token  of  which  she  has  subscribed  this  deed),"  to  pay  certain 
legacies, — and  the  residue  was  appropriated  to  charitable  purposes^ 
and  the  representatives  of  the  wife  (who  only  survived  her  husband 

^  Kintore  v.  E.  of  Kintore^  11  H.  1013,  recent  cams  in  which  wivei  wen  held 

see  p.  1029  ;  affd.  1886,  18  R.  (H.L.)  93.  entitled  to  resile  from  an  eleotion,  and  to 

Similarly,  E,  of  Qlasgow't  Tr,  t.  E.  of  claim  ju»  reUctce ;  Marfadytn  ▼.    Mae- 

QUugovOy   1872,   11   M.    219,   a   case  of  fadyen'9  Tn,,  1832,  10  R.  285;  Dondd- 

eleotion  between   marriage-contraot  and  ton  v.  TaiiMB  TVs.,  1886,  13  IL  967. 
testamentary  provisions.  ^  Edward  v.  Cheyne,  11  R.  996 ;  affid. 

*  IngW  Tr8.  v.   Inglii,  1887,  14  R.  1888.  16  R.  (H.L.)  87.     But  see  Crdlin 

740.  V.  Muirhmd*$  Factor,  1892,  20  H.  (2. 

»  17  R.   (H.L.)  76.     There  are  two 
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a  few  weeks)  made  a  claim  in  her  right  to  teres  and  jus  rcUcice,  chapter  xn. 
maiDtaining  that  her  signature  to  the  will  only  covered  the  legacies, 
it  was  held  that  her  subscription  of  tlie  will  imported  an  accep- 
tance of  the  life-interest  under  the  instrument,  as  in  place  of  terce 
and  jus  relidce,  which  was  not  revocable  by  her  executors.  Lord 
Eutherfurd  Clark  said,  at  the  end  of  his  opinion — "  Whether  she 
(tie  wife)  could  have  withdrawn  her  consent  and  claimed  her  legal 
provisions  it  is  not  necessary  to  inquire.  Such  a  right  was  personal 
to  herself,  and  did  not  transmit  to  her  next  of  kin."  ^  There  is 
notbiog  contrary  to  this  suggestion  in  the  opinions  delivered  in  the 
House  of  Lords  affirming  the  judgment  of  the  Court  of  Session. 
There  is  one  case,  indeed,  in  which  representatives  may  claim 
legitim  or  jvs  reliclce  within  any  time  sliort  of  the  long  prescrip- 
tion, and  that  is  the  case  where  the  person  represented  has  neither 
drawn  the  legal  provision  nor  an  equivalent;  and  this  was  the 
ground  of  the  decision  in  the  case  of  Mackenzie  of  Dundonell.^ 

465.  A  parent  is  not  entitled  to  elect  on  behalf  of  his  children ;  Rights  of  chii- 
and  where  a  settlement  provides  a  liferent  interest  to  the  testator's  fiSUjed  hv" 
son  and  the  fee  to  his  grandchildren,  the  repudiation  of  the  life*  parent's  eiec- 
rent  provision  by  the  son  does  not  affect  the  grandchildren's  right  their  legal  pro- 
to  the  fee.     This  was  the  point  decided  in  the  case  of  Fisher  v.  ^*''^°''*- 
Dixon '  as  to  legitim,  where  the  House  of  Lords  found  that,  although 
the  testator's  son  had  claimed  and  received  pa3'ment  of  his  legitim, 
the  grandchildren  were  entitled  to  payment  of  the  capital  or  rever- 
sion of  the  sum  which  had  been  left  to  them  subject  to  their 
father's  liferent     In  a  subsequent  case,*  where  a  father  settled  the 
income  of  a  sum  of  money  upon  his  daughter,  and  bequeathed  the 
principal  sum  to  her  family  in  the  event  of  her  marriage,  whom 
failing,  to  her  sisters  and  brothers,  adding,  "  it  is  understood  that 
I  include  her  mother's  share  in  the  above  sum," — the  daughter 
repudiated  the  settlement  and  claimed  legitim,  as  well  as  her  share 
of  her  mother  s  interest  in  the  goods  in  communion ;  it  was  held 
that  the  daughter's  children  were  entitled  to  the  principal  sum 
bequeathed  to  them,  under  deduction  of  the  sum  that  would  have 
fallen  to  their  mother  as  one  of  her  mother's  next  of  kin. 

SECTION  IL 

Subject  of  the  Election. 

466.  As  to  the  subject  of  election,  it  will  include,  as  a  general  Deed  ineffeo- 
rule,  all  property  of  which  the  testator  has  declared  his  intention  herit^e  dilS^ 

^  11  VL   1004.      See  obeerrations  in  &  S.  481,  affirming  10  Sh.  65  ;  CoUier  y. 

PringU'a  Ejort.,  1870,  8  M.  622,  626.  CoUier,  6  July  1833,  11  Sh.  912  ;  Ewen 

»  Mackenzie  r.  MaekemU*8  Tri.\  1873,  v.  Watt,  10  July  1828,  6  Sh.  1125. 
11  M.  681.  *  Sinclair's  Exrs,  v.  Eoriaon,  11  !Dec. 

»  FiAcr  r.  Dirtrn,  1  July  1833,  6  W.  1852, 15  B.  212. 
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CHAPTER  xn.  of  disposing,  whether  actually  within  his  power  or  not ;  and  maj 
not  put  the  heir  include,  for  example,  the  interest  in  an  entailed  estate.^  But  if  the 
unieMlnten-"  ^®^  ^  ^^  toTm  inhabUe  to  convey  land,  it  will  not  necessarily  be 
lion  mani-        inferred  that  the  testator  intended  to  subject  his  landed  estate  to 

fested. 

the  dispositions  of  the  deed,  although  heritable  property  is  men- 
tioned in  it.  This  principle  was  applied  to  a  testamentary  con- 
veyance  of  heritable  and  moveable  estate  executed  by  a  party 
domiciled  in  Scotland,  which  under  the  law  in  force  prior  to  18G8 
did  not  affect  the  lands.^ 
Court  may  467.  Where  a  testator  dies  domiciled  in  England,  his  will  con- 

of  toroiim  reli^  veying  Scottish  heritage,  if  framed  in  language  adapted  to  convey 
estate  to  make  real  estate  according;  to  the  law  of  England,  is  held  to  put  the  heir 

it  available  for  .  .       . 

the  parposes  of  to  his  election  either  to  relinquish  his  right  as  heir  of  the  Scottish 
the  wiiL  estate,  or  to  repudiate  the  settlement'    So  also,  where  a  Scottish 

testator  executes  a  settlement  in  Scotland  ineffectual  to  convey 
English  or  foreign  property,  but  indicating  an  intention  to  convey 
it,  the  heir  to  the  property  is  precluded  by  the  law  of  approbate 
and  reprobate  from  claiming  the  English  real  property  as  heir-at- 
law,  and  also  the  testamentary  provisions  in  his  fuvour> 

468.  If  a  testator,  erroneously  supposing  himself  to  have  a 
power  of  appointment  over  the  property  of  another,  disposes  of  it 
by  will,  his  l^atees  who  repudiate  the  appointment  are  not  there- 
by put  to  their  election  with  respect  to  the  testamentary  provisions 
in  their  favour.^ 
Election  where        469.  Where  the  expression  of  the  testator^s  will  is  contained  in 
feculre  con-    Several  distinct  writings,  the  whole  must  be  read  as  one  settlement ; 
veyed  by  dijfe-  and  the  heir  cannot  repudiate  one  of  them,  or  reduce  it  on  the  head 
inning  part    of  deathbed,  without  forfeiting  the  provisions  in  his  favour  con- 
MttiMnent."     tained  in  the  other ;  •  and  the  principle  is  the  same  in  the  case 
where  a  testator  begins  by  conveying  his  heritable  estate  directly 
to  an  heir  or  heirs,  and  leaves   his  moveable  estate  only  to  be 
€idministered  by  trustees  or  executorsJ    An  heir  cannot  claim  a 

1  Carmichael  v.  Carmiehad,  15  Nov.  1816,  F.C.  ;  Trotter  v.  Trotter,  10  June 

1810,  F.C. ;  Smith  v.  Murray,  9  Dec  1829,  8  W.  &  8.  407. 

1814,  F.C.  ^  Dundat  ▼.  Dundas,  22  Dee.  1830,  4 

3  See  Campbdl y.  Munro,  23  Dec.  1836,  W.  &  S.  460  ;  Alexander  ▼.  Bmnet'a  Trt^ 

15  Sh.  810.  1  July  1829,  7  Sh.  817. 

*  Martin  y,  Martin  and  Stone,  17  Jxme  ^Douglas  v.   Douglas,   1862,   24   D. 

1795,  8  Pat.  421 ;  Murray  y.  BaUlie,  24  1191. 

Feb.  1849, 11  D.  710  ;  CampbeUw^Munro,  "  Black  v.  WaUon,  9  Feb.  1841,  S  D. 

23  Deo.  1836,  15  Sh.  810  ;  Lamb  v.  Mont-  522  ;  Stevart,  Ac,  y.  SUphen,  Sc,  29  Nov. 
gomerie,  20  July  1858,  20  D.  1823;  1832,  11  Sh.  139;  JIarvey's  ^W.  v. 
CampbdCt  Tr$,  y.  Campbell,  15  July  1862,  Harvey's  7V<.,  28  Jane  1860,  22  D.  1310 ; 

24  D.  1321.     The  quefltion  whether  he  is  30  Jan.  1862,  1  Macph.  845. 

put  to  his  election  is  in  this  ease  deter-  '  Davidson**  Trs,  v.  Davidson,  1871,  9 

mined  by  the  law  of  England,  the  law  of      M.  995. 
the  wiU ;  Robertson  y.  Robertson,  16  Feb. 
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l^cy  of  moveable  estate  given  to  him  by  a  deed   which  he  chapter  xn. 
challenges  as  ineffectual  to  convey  heritage  because  it  was  executed 
on  deathbed;^    but  he  may  found    upon   the  deed  which  he 
challenges  to  the  extent  of  taking  advantage  of  a  clause  of  revoca- 
tion contained  in  it,  if  he  has  an  interest.^    Of  course,  if  the 
settlement  does  not  dispose,  or  profess  to  dispose,  of  the  whole 
SDccession,  the  beneficiaries  are  entitled,  in  their  character  as  heirs- 
at-law,  to  claim  what  is  undisposed  of ;  for  there  is  no  inconsis- 
tency in  claiming  what  the  testator  does  not,  as  well  as  what  he 
does,  dispose  of  *    Where  two  settlements  were  distinct  in  their 
Bcope,  so  that  the  Court  could  not  infer  that  they  were  intended  to 
stand  or  fall  together — the  one  being  a  testament,  and  the  other  a 
deed  of  entail — it  was  held  that  the  acceptance  of  a  bequest  under 
the  testament  did  not  bar  the  heir  from  challenging  the  deed  of 
entail  as  being  ultra  vires  of  the  granter>    So  in  the  case  of  a 
daughter  whose  father  was  a  party  to  her  marriage-contract,  she,  by 
taking  benefit  under  that  deed,  is  not  barred  from  asserting  her 
claim  to  legitim  on  her  father's  death.^    This  principle  was  followed 
in  the  case  of  McDonald  of  Dalchosnie,  where  it  was  held  that  the 
acceptance  of  a  sum  of  £25,000  under  a  deed  of  appointment  did 
not  raise  an   election  between  that  deed  and  a  relative  deed  of 
entail,  in  which  this  sum  was  treated  as  applicable  to  the  extinc- 
tion of  debt  secured  over  the  entailed  estate.® 

470.  A  beneficiary  who  accepts  a  testamentary  provision,  being  Beneficiary 
harred  from  making  any  claim  inconsistent  with  the  expressed  will  J^ufment  ain- 
of  the  testator,  is  precluded  from  taking  an  interest  in  his  succes-  not  claim  legal 
sion  in  the  capacity  of  the  representative  of  a  deceased  person  representative 
claiming  adversely  to  the  will     On  this  principle  it  was  held,  with  ficiary^"* 
reference  to  a  settlement  in  favour  of  tlie  grantor's  children,  and 
the  survivors^  the  vesting  being  postponed  until  the  majority  of  the 
children,  that  the  surviving  children  who  had  adopted  the  settle- 
ment were  not  entitled  to  claim  legitim  as  representatives  of 


>  Kerr  t.  /).  of  RoseburgK*t  Trs.,  28 
Nov.  1815,  Hnme,  25,  affirmed  1  Bligh,  1. 
Whether  the  bdr  can  found  on  a  settle- 
mrat  which  he  has  partiaUy  rednoed  to 
the  effect  of  claimiog  the  benefit  of  a 
daoae  relieving  the  heritable  estate  of 
burdens  aft'ecting  it,  see  CrawfimTs  7V». 
▼.  Crawford,  11  Jan.  1867, 5  Macpb.  275. 

'  BaUley  v.  SmaU,  2  Feb.  1815,  F.G.  ; 
Kerr  t.  D.  of  BoaUmrgh*8  Trt.,  §upra.  As 
to  the  ezdnsion  of  the  heir's  interest)  see 
Chapter  IX.,  Section  IV. 

'  Wigktman  ▼.  J)e  Lide,  16  June  1802, 
M.  4479;  see  Robertson  y.  Ogilvie's  Trs, 


20  Dec.  1844,  7  D.  236 ;  MaiOand  y. 
Maitland,  14  Dec.  1843,  6  D.  244  ;  Wil- 
son y.  Dick,  30  Jane  1840,  2  D.  1286. 

*  Urquhart  v.  Urquhart,  20  Feb.  1851, 
13  D.  742.  And  see  Dow  y.  Beith,  wupra, 
$458. 

«  SomerviUe't  Trs,  y.  Dickson's  Trs., 
1887,  14  R.  770  ;  Bait  v.  ArbuthnoU, 
1892, 19  R.  687. 

•  M' Donald  v.  McDonald,  1876,  4  R. 
45.  And  see  as  to  interests  under  mutual 
Bettlments,  Lang's  Trs.  y.  Lang,  1885, 
12  R.  1265. 
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CHAPTER  III,  children  who  had  died  in  minority  without  approving  the  settle- 
ment and  had  thus  acquired  a  vested  interest  in  the  legitim  tuni} 
To  what  extent  471.  By  the  Operation  of  the  principle  of  election,  a  testator 
affect  hr/iepi^  Diay  uot  Only  debar  his  legatees  from  claims  affecting  his  own 
estatX"^*^**  estate,  but  may  burden  a  legatee  with  the  payment  of  provisions 
to  other  parties,  or  may  dispose  indirectly  of  what  belongs  to 
another,  or  attach  such  conditions  to  a  bequest  as  are  lawful  and 
possible.  The  case  of  Bonhote  v.  MUclielCs  TrvMees  exemplifies  the 
principle  of  the  res  aliena  legata  in  a  new  form.  A  father's  will 
contained  a  declaration  that  the  bequests  there  provided  to  the 
children  were  to  be  in  satisfaction  of  legal  claims,  and  also  of 
claims  arising  under  his  contract  of  marriage.  Now,  the  father,  in 
dealing  with  a  fund  settled  by  this  marriage-contract  subject  to 
apportionment,  had  attached  conditions  to  the  apportionment  which 
were  ultra  vires.  It  was  held  that  a  daughter  who  took  benefit 
under  the  will  was  not  entitled  to  challenge  the  exercise  of  the 
power  as  being  ultra  vires?  An  exception  has,  however,  been  ad- 
mitted, where  the  fulfilment  of  a  condition  involves  the  sacrifice 
of  the  legatee's  right  to  a  different  subject  or  estate  without  con- 
ferring any  benefit  on  other  legatees.  In  such  a  case  the  condition 
ought  not  to  be  enforced,  because  the  testator  is  supposed  to  have 
imposed  it  for  the  benefit  of  legatees,  and  the  condition  must  be 
confined  to  the  case  to  which  it  was  intended  to  be  applied.  On 
this  principle,  where  an  heir  of  entail  had  erroneously  made  up  his 
title  to  an  entailed  estate  as  fee-simple  proprietor,  and  afterwards 
executed  a  new  entail,  comprehending  the  entailed  estate  and 
certain  fee-simple  property,  it  was  held  that  the  next  heir,  by 
acceptance  of  a  new  grant,  did  not  become  bound  to  hold  the  en- 
tailed estate  subject  to  the  conditions  of  the  new  entail ;  because 
in  so  doing  he  would  have  incurred  an  irritancy,  which  could  not 
have  been  within  the  contemplation  of  his  ancestor.*  Allied  to 
this  exception  is  the  case  of  a  bequest  or  disposition  of  heritage 
for  purposes  which  the  law  will  not  allow  to  be  executed,  and 
where  the  heir  may  accept  a  pecuniary  legacy  and  may  also  claim 
Case  of  estate  the  estate  as  heir,  because  the  law  will  not  allow  him  to  surrender 
law*^of  VLoTi-  ^'^G  estate  to  the  uses  of  the  will.  It  was  so  held  with  reference  to 
main.  ^  case  where  the  will,  in  so  far  as  disposing  of  real  estate  in 

England  was  found  to  be  void  under  the  statute  of  Mortmain.^ 
The  ground  of  judgment  is  indicated  in  the  following  sentences: — 

1  Stetpart's  Trs.  v.  Steteart,   20  Dec.  haH,  supra;  JDouglag*  Tr$.  v,  Dou^^^ 

1851,  14  D.  298.  June  1862,  24  B.  1191 ;    see  the  Lord 

3  Bonhote  v.  MitcheWi  Trs.,  1885,  12  President's  observations,  p.  1207. 

R.  984.  ^  JBewiCs  TVs.  v.  Lavfmm,  1891,  18  S. 

'  AHrtUhnoU  v.  ArlnUhnoU,  1792,  BeU's  793. 
Oct  Ca.  161,  M.  620 ;  UrquhaH  v.  Urqu- 
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"A  case  of  election  will  generally  arise  where  a  testator  is  pro-  chapter  xr  i. 
fessing  to  dispose  of  property  over  which  he  has  only  an  imperfect 
power  of  disposition,  which  can  be  made  perfect  by  the  assent  of 
the  legatee  to  the  testamentary  instrument.  The  case  of  a  father 
disposing  of  the  legitim  fund  and  the  case  of  a  proprietor  dispos- 
ing of  his  heritable  estate  on  deathbed  are  illustrations.  .  .  . 
In  order  to  put  a  legatee  to  his  election,  it  must  be  in  his  power, 
by  waiving  the  objection  to  the  will  or  adverse  claim,  to  per- 
fect the  right  of  the  testamentary  disponees.  There  is  certainly 
no  ease  in  which  a  legatee  who  had  not  the  power  of  perfecting  the 
right  of  the  disponees  has  been  called  on  to  give  an  equivalent 
benefit.  Such  an  objection  could  only  arise  under  a  provision  of 
the  will  itself,  as  in  the  case  of  res  aliena  scienter  legata,  where  the 
testator  is  held  to  have  impliedly  directed  the  purchase  of  the 
thing  by  his  heir."  ^ 

SECTION  III. 

rniNciPLE  OF  Equitable  Compensation. 

472.  The  question  as  to  the  disposal  of  the  unclaimed  estate,  Appropriation 
where  an  heir  or  legatee  is  put  to  his  election  between  legal  and  iegJsnccea- 
conventional  provisions,  is  one  of  very  extensive  application ;  but  **e^^L[?^  °^ 
it  will  be  found,  on  an  examination  of  the  authorities,  that  all  such  veiitionai  pro- 
questions  are  in  general  resolved  by  the  application  of  what  is  ^*''**^"*" 
termed  the  principle  of  Equitable  Compensation,  under  which  the 
unclaimed  provision  accrues  to  the  person  or  class  of  persons  whose 

interests  are  diminished  by  reason  of  the  mode  in  which  the  right 
of  election  has  been  exercised.  We  shall  examine,  in  the  first 
place,  the  position  of  the  estate  considered  as  subjected  to  legal 
claims,  in  the  case  of  the  beneficiary  approbating  the  settlement ; 
and  thereafter,  the  position  of  the  same  estate  viewed  as  the  subject 
of  testamentary  disposition,  in  the  alternative  case  of  the  beneficiary 
rejecting  or  reprobating  the  settlement. 

473.  (1.)  With  regard  to  the  legal  claims  of  the  heirs-at-law  nejected  shares 
and  executors  of  the  testator,  no  difficulty  is  likely  to  arise.     As  to  and  movaaWe 
heirs-at-law,  it  seems  clear,  though  the   point  has  never  been  f«<^ce8.sion  faU 


decided,  that  if  an  heir-portioner  accepts  a  testamentary  or  dis- 
positive provision  in  lieu  of  the  inheritance,  the  share  of  heritage 
liberated  by  the  election  of  such  heir  to  take  under  the  settlement 
will  fall  into  the  general  residue,  to  be  applied  for  the  purposes  of 
the  settlement.  This  is  evident,  indeed,  from  the  consideration 
that  the  co-heirs  would  have  no  title  to  reduce  the  settlement — 
for  example,  on  the  head  of  deathbed — except  to  the  extent  of 

1  18  R.  803. 
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Whether  the 
benefit  of  nn- 
cUumed  terce 
enureA  to  the 
heir-at-law 
successfully 
challenging  a 
settlement. 


Distinction  1)6- 
tween  legitim 
disehafged  and 
legitim  satiti- 
lied  by  accep* 
tance  of  a 
testamentary 
provision. 


Legitim  ves- 
ted, but  not 
claimed,  falls 
into  residue  in 
virtue  of  the 
principle  of 
equitable  com- 
pensation. 


their  respective  shares.    The  same  result  would  follow  in  the  case 
of  moveable  estate  ineffectually  disposed  of  under  a  foreign  will 

474.  With  respect  to  terce  and  courtesy,  it  is  sufficient  to  say 
that  the  acceptance  of  a  fixed  provision  in  lieu  of  either  of  those 
liferent  rights  operates  in  the  same  manner  as  a  discharge  of  the 
liferent,  so  that  the  entire  estate  becomes  subject  to  the  purposes 
of  the  disposition.^  But  supposing  that  the  special  provision  were 
made  payable  out  of  a  moveable  fund,  and  that  the  heir-at-law 
had  challenged  the  settlement  as  having  been  executed  on  death- 
bed, would  the  terce  accresce  to  the  fee-simple  estate,  or  would  the 
settlor's  trustees  be  entitled  to  retain  it  as  in  compensation  to  the 
fund  out  of  which  the  special  provision  was  payable  ?  The  analogy 
of  the  cases  on  jus  relictce  points  to  the  application  of  the  principle 
of  compensation.^ 

476.  As  to  the  disposal  of  unclaimed  shares  of  legitim,  it  is 
necessary  to  distinguish  between  the  case  of  a  discharge  of  l^itini 
during  the  father's  lifetime,  whether  by  antenuptial  contract  or  by 
acceptance  of  a  provision  intei'  vivos,  and  the  case  of  the  acceptance 
of  a  legacy  in  satisfaction  of  legitim.  The  effect  of  a  discharge  ia 
the  father's  lifetime  is  the  same  as  if  the  child  had  predeceased  his 
father ;  the  right  lapses,  and  the  benefit  of  it  enures  to  the  other 
children  interested  in  the  legitim  fund.^  *'  Up  to  the  time  of  the 
father's  death,"  said  Lord  Cottenham  in  Fisher  v.  Dixon  (the  second 
case  reported  under  that  name),  "  the  right  of  the  children  to 
legitim,  though  spoken  of  as  existing  for  some  purpose,  is  at  most 
future  and  subsequent,  depending  not  only  upon  the  amount,  if 
any,  of  the  property,  but  upon  the  number  of  children  entitled  to 
partake  of  it  at  the  father's  death.  But  upon  that  event  happening, 
all  contingency  ceases,  and  the  right  becomes  present  and  vested ; 
so  that  if  the  child  die  before  it  receives  its  share,  the  represen- 
tatives are  entitled  to  it."  * 

476.  In  the  same  case,  it  was  decided  by  all  the  Law  Lords  on 
appeal,  in  conformity  with  the  opinions  of  a  majority  of  the  judges 
of  the  Court  of  Session,  that  the  acceptance  after  the  father's  death 
of  a  provision  declared  to  be  in  satisfaction  of  the  legitim,  operated 
in  favour  of  the  general  disponee,  and  not  of  the  children  who 
betook  themselves  to  legitim.^    In  this  case   the  question  lay 


^  This  rests  on  Statate  with  respect  to 
terce  (1681,  cap.  10).  See  Chapter  VII., 
Section  IV. 

*  See  CampbdCt  Trt,  t.  CampbeUf  in- 
fray  §  477. 

»  Hog  V.  L(uhUy,  7  May  1792,  8  Pat. 
247,  affirming  M.  8193;  Lord  Panmure 
V.   Crokat,  29  Feb.    1856,   18  D.   703; 


MaHin  t.  Agneuj,  1749,  M.  8167  ;  M*Oia 
V.  Ozenford,  1671,  M.  8179 ;  FtMktr  ¥. 
Dixon,  infra, 

«  PiMher  ▼.  Dixon  (2d  case),  2  BeU,  73. 

"  Pi^er  T.  Dixon,  2  D.  1121,  3  D. 
1181,  6  April  1843,  2  BeU,  63,  oonfinning 
Henderson  y.  Bendenon,  1782,  M.  819L 
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between  the  holders  of  the  legitim  fund  and  a  general  disponee,  chaftkr  xn. 
who  was  burdened  with  provisions  in  satisfaction  of  legitim.  The 
principle  of  the  decision  would  obviously  apply  to  a  similar  ques- 
tion between  claimants  of  legitim  and  the  residuary  legatee  under 
ra  trust  settlement.  It  is  an  obvious  deduction  from  the  principles 
established  by  Hog  v.  LasUey  and  Fisfier  v.  Dixon,  that  a  discharge 
of  legitim  by  all  the  children  operates  in  favour  of  the  residuary 
legatee  or  next  of  kin  alone,  if  made  after  the  father's  death ;  but 
if  before,  then  in  favour  of  the  widow  jointly  with  these  parties, 
the  division  of  the  succession  being  in  that  case  bipartite. 

477.  It  was  formerly  held  (in  Andrews  v.  Sawer)  that  the  efifect  Application  of 
of  the  acceptance  by  a  widow,  after  her  husband's  death,  of  a  special  y^^^ete.  *^ 
provision  in  lieu  of  jus  relictce,  was  to  subject  the  estate  to  a  bi- 
partite division,  so  that  the  benefit  of  the  lapsed  interest  should 

accrue  jointly  to  the  legitim  fund  and  to  the  dead's  part.^  But 
the  observations  of  the  Law  Lords  in  Fisher  v.  Bixon?'  to  the 
effect  that  Andrews  v.  Sawer  was  inconsistent  with  the  principle  of 
Henderson  v.  HeTiderson,  upon  which  they  proceeded,  have  virtually 
overruled  the  case  of  Andrews  v.  Sawer ;  and  it  has  now  been 
formally  decided  that  a  discharge  of  jus  relictoe  after  the  death  of 
the  head  of  the  family  has  no  effect  upon  the  amount  of  the 
legitim,  but  operates  exclusively  in  favour  of  the  residue  or  other 
fund  charged  with  the  special  provision.* 

478.  Though  a  father  of  a  family,  after  providing  for  his  wife  children  m»y 
and  children,  should  declare  that  their  portions  shall  be  accepted  SjjJd^f  sue- 
by  them  in  satisfaction  of  legilun,jtuf  relictoe,  and  all  other  claims,  cesaionnot- 
yet  if  he  die  intestate  as  to  the  whole ^  or  a  part  of  his  heritable  ]|^ exciumoioof 
or  moveable   succession,  the  children  are  of  course  entitled,  as  i?®il."i?^  ^^ 
his  representatives,  to  claim  that  part  of  the  moveable  estate  of  settlement,  &c. 
which  he  did  not  dispose  ;  the  eldest  son  being,  on  the  same  prin- 
ciple, entitled  to  claim  all  undisposed-of  heritage.^ 

479.  (2.)  The  result  of  the  authorities  is,  then,  that  the  benefit  Unclaimed' 
of  a  forfeited  legal  provision  enures  to  the  fund  burdened  with  the  pTO\n\s'ion "fin 
conventional  provision,  usually  the  residue,  or  if  that  be  undisposed  »nto  residue, 
of,  then  to  the  testator's  legal  representatives.     It  will  be  seen  that 

the  result  is  precisely  similar  in  the  case  of  a  bequest  being  forfeited 
in  consequence  of  the  legatee  claiming  his  legal  provisions.  In 
this  case  also  the   residuary  legatee  is  entitled  to  the  resulting 

^  Andmn  t.  Sawer,  2  March  1836,  14  1236  ;   Maitland  y.   Maidamd,  14   Dec. 

Sb.  589.  1S48,  6  D.  244. 

*  Fitker  v.  Dixon,  2  BeU,  75-78.  »  Blachoood  v.  Dykes,  26  Feb.  1883, 11 

*  CampbeWt  Tr$.  v.  Campbell,  15  July  Sb.  448;  Sinclair  v.  TraUl,  27  Feb.  1840, 
1862,  24  D.  1321.  2  D.  694  ;  StoddaH  v.  Thomson,   1734, 

*  Wilson  ▼.  GiUon,  30  Jane  1840,  2  D.  Elch.  '<  Succession,"  No.  1. 

VOL.  I.  R 
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CHAPTBB  xn.  interest,  on  principles  which  are  more  fully  explained  in  treating 
of  bequests  of  residue.^ 

480.  The  leading  case  is  that  of  the  Marquis  of  BreadaUmti 
Trustees  v.  Lady  E.  PringU^  a  decision  of  great  authority,  from  the 
eminence  of  the  judges  who  took  part  in  it  The  testator  directe(ib 
that  his  trustees  should  annually  pay  over  the  free  rents  of  his 
unentailed  lands  to  his  two  daughters.  Lady  Elizabeth  Campbell 
(afterwards  Pringle),  and  Mary,  Marchioness  of  Chandos,  equally 
between  them,  while  both  should  be  in  life,  and  to  the  survivor, 
and  should  continue  to  do  the  same  as  long  as  both  or  either  of 
them  should  be  alive.  The  second  daughter  claimed  her  l^tim, 
contrary  to  the  purpose  and  scope  of  the  settlement ;  and  the  deci- 
sion of  the  Court  was,  '*  that  the  interest  of  Lady  Elizabeth  Pringle 
in  the  rents  of  the  unentailed  estates  is  not  enlarged  by  the  for- 
feiture which  the  Duchess  of  Buckingham  has  incurred,  but  that 
such  forfeiture  operates  during  the  lifetime  of  the  Duchess  of  Buck- 
ingham in  favour  of  the  trustees  of  the  late  Marquis  of  Bread- 
albane.' 

481.  In  Annandale  v.  WNiven  *  the  testator  gave  to  his  widow 
a  liferent  of  the  whole  estate  in  satisfaction  of  her  terce  and  jw 
relictaf ;  and  he  directed  his  trustees  upon  her  death,  and  in  tbe 
case  of  a  failure  of  issue  (which  happened),  to  divide  the  residuary 
estate  amongst  certain  collateral  relatives.  The  widow  claimed  her 
legal  provisions.  The  Court  awarded  the  surrendered  liferent 
interest  to  the  residuary  legatees^  and  decreed  for  an  immediate 
division.* 

482.  The  questions  which  have  arisen  in  the  application  of  the 
Miw"  eiwUng  P^^^^^P^®  ^^  equitable  compensation  have  relation  chiefly  to  the 
have  an  inde-   interests  of  the  children  of  the  person  by  whom  an  election  has  to  be 

made  between  a  conventional  provision  and  legitim  or  jus  relida. 
In  a  case  in  which  it  was  contended  that  the  gift  to  the  children 
was  so  involved  in  the  provision  to  the  parent  that  their  interests 
must  stand  or  fall  together,  the  following  observations  were  made  :-- 
*'  The  true  ground  of  decision  in  Fisher  v.  Dixon^  as  explained  by 
the  Lord  President  in  Jack's  Trustees?  is  that  in  a  family  provision 
the  children  have  a  separate  and  independent  interest,  which  is  not 


Cases  where 
children  of  the 


*  Chapter  XXXL,  Section  V. 

'  Breadalbane  Tr$.  y.  Pringle,  15  Jan. 
1841,  3  D.  867  ;  M^Innetv.  M'AUutcr,  29 
June  1827,  6  Sh.  862,  N.E.  801  ;  Peat  v. 
Peat,  14  Feb.  1889,  1  D.  508. 

*  Interlocutor,  8  D.  SG6. 

^  Annandale  v.  M*Niven,  9  June  1847, 
9  D.  1201. 
'  On  the  question  whither  the  dis- 


charge of  a  temporary  burden  entitles  the 
legatees  to  an  immediate  dlTision,  sn 
Chapter  XLYI.  In  the  oase  dted  the 
subsistenoe  of  the  widow's  liferent,  sup- 
posing she  had  accepted,  would  not  hare 
prevented  the  fee  from  vesting. 

«  Jack' a  Tre.  v.  MarshaU,  1879,  6  R. 
543. 
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affected  bj  the  act  of  the  parent  derogating  from  the  authority  of  chaptir  xn. 
the  will    It  is  not  necessary  that  the  gift  to  the  children  should 
be  independent  in  form  ;  if  it  is  substantially  a  separate  and  inde- 
pendent interest,  the  law  will  protect  it,  and  will  not  involve  the 
ehildien  in  the  consequences  of  the  parent's  election  to  claim    ' 

l^tim Here  the  children  do  not  take  in  substitution 

to  their  mother  (which  would  raise  a  very  different  question),  but 
they  take  as  institutes  subject  to  the  life  interest."  ^  Where  a 
testator  gave  the  income  of  his  estate  to  a  son  for  his  own  mainte- 
nance, and  the  maintenance  and  education  of  his  family,  and  the  fee 
to  that  son  s  children,  and  the  son  claimed  legitim,  it  was  held  that 
the  right  of  the  children  in  the  fee  was  not  affected,  but  that  the 
interest  of  the  children  in  the  income  which  was  to  be  administered 
by  the  father  was  inseparable  fi'om  the  father's  interest,  and  that 
to  this  extent  they  were  involved  in  the  parent's  forfeiture.' 

483.  Sometimes  a  testator,  in  order  the.  better  to  defend  hiscaaeofforfei- 
estate  against  filial  claims,  declares  that  a  child  who  may  make  an  SdiUd^**^ 
inconsistent  claim  shall  in  doing  so  incur  the  forfeiture  of  his 
children's  provisions  under  the  deed  as  well  as  his  own.     Such  a 
declaration  ought  neither  to  be  treated  as  in  terroi^em  only,  nor  to 

be  ingeniously  construed  to  the  detriment  of  the  grandchildren. 
Examples  of  the  mode  of  construction  of  such  clauses  will  be  found 
in  the  cases  cited  below.' 

484.  The  withdrawal  of  the  legitim  from   the  mass  of  the  Mode  of  deter- 
testator's  estate  takes  effect  as  at  the  testator's  death  on  the  move-  SJpiSition 
able  estate  as  a  whole,  and  the  various  beneficiary  interests  which  ^f  equitable 
the  testator  has  constituted  and  charged  upon  it.     But  the  pro- 
vision intended   to  be  given  in  satisfaction  of  legitim  is  most 

usually  a  life  interest  or  annuity,  and  of  course  the  "  compensation  " 
to  he  made  to  the  persons  injured  by  the  vrithdrawal  of  legitim 
cannot  bo  immediate.  With  respect  to  the  application  of  the 
compensation  money,  two  points  have  been  determined :  (1)  Each 
annual  instalment  of  the  unclaimed  annuity  or  liferented  income 
as  it  accrues  is  to  be  apportioned  amongst  the  beneficiaries  (whether 
liferenters  or  fiars),  in  the  proportion  of  the  losses  which  they  have 
respectively  sustained  through  the  exercise  of  the  right  of  election 
by  the  other  party.*  As  to  how  these  losses  are  to  be  estimated^ 
see  the  opinion  of  the  Lord  Ordinary,  concurred  in  by  the  Court.^ 
(2)  Where  the  child  has  made  an  improvident  election,  and  a 
surplus  results  to  the  trust  after  complete  compensation  has  been 

>  5nod/f  Trt.  t.  Oibion,  18S3,  10  R:  503  ;  CampbeWt  Tn,  v.  CampbeU,  1889, 

•tp.  602.  16  R.  1007. 

*  Jack's  Tr$.  v.  Marthall,  1879,  6  R.  *  Rtusdts  Trt,  v.  Gardner,  1886,  13 

513.  R.  989. 

'  Omies  ▼.    GiUiei  Trs.,  1881,  8  R.  MS  R.  at  pp.  991-2. 
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tion, then  (a)  if  the  will  does  not  expressly  exclude  the  legitim, 
and  does  not  forfeit  the  interest  of  those  claiming  contrary  to  the 
will  (which  was  the  actual  case),  no  exclusion  of  legal  claims  is  to 
be  implied  beyond  what  is  necessary  to  give  efifect  to  the  will,  and 
the  surplus  income,  after  compensation  has  been  made,  is  to  be 
restored  to  the  claimant  of  legitim ;  but  (b)  in  the  case  of  an  express 
exclusion  of  legitim,  or  declaration  of  forfeiture,  the  judges  were 
divided  in  opinion  as  to  whether  the  surplus  income  would  fall 
into  residue  or  into  intestacy.^    Such  is  the  result  of  the  opinions  of 
the  judges  in  the  case  of  Macfarlane's  Trustees,  which  was  referred 
to  the  Whole  Court,  in  which  the  principle  of  equitable  compen- 
sation was  for  the  first  time  clearly  distinguished  from  that  of 
forfeiture.    The  distinction  is  illustrated  by  the  cctse  of  a  testator 
leaving  his  widow  an  annuity  out  of  the  rents  of  his  heritable 
estate  in  satisfaction  of  her  claim  oijtis  relictce.    The  widow  claims 
her  jtcs  relictce,  and  it  is  paid  by  the  executor  out  of  the  moveable 
estate.    If  the  widow's  right  under  the  settlement  is  forfeited,  the 
resulting  benefit  accrues  entirely  t^  the  heir  whose  estate  is  thereby 
disburdened.      But  if  the  principle  of  equitable  compensation  is 
applied,  the  rents  of  the  heritable  estate  will,  during  the  surviv- 
ance  of  the  widow,  be  payable  in  compensation  to  the  executor.' 
GeDerality  of         485.  A  legatee  may  be  under  the  necessity  of  electing  between 
of  the  SooteVne  *  marriagc-coutract  provision  and  a  testamentary  gift  in  satis- 
of  equitable     faction  of  it.     Here  also  the  general  rule  is  applied ;  and  in  which- 
ever way  the  right  of   election  is  exercised,  the   person  whose 
interest  is  diminished  by  the  election  has  a  right  to  a  compensatory 
payment  out  of  the  unclaimed  provision.'    This  principle  is  exem- 
plified in  a  case  where  an  heir  incurred  the  forfeiture  of  a  bequest 
of  a  share  of  residue  under  a  general  settlement  in  consequence  of 
having  reduced  this  settlement  as  a  disposition  of  heritage  ex 
capite  lecti.     In  this  case  it  was  found  that  the  forfeited   share 
accresced  to  the  other  residuary  legatees,  because  their  interest  was 
diminished  through  the  withdrawal  of  the  heritable  estate  by  the 
heir.* 

^  MaefoLHane's  Trt,  v.  OUver,  1882,  9  •  Marvey't  Trt.  ▼.  ffarvept  Tn.,  80 

R.  1138.  Jan.  1862,  1  lylacph.  845  ;  and  nee  Dtfoa 

>  0  R.  at  pp.  1167,  1158.     On  the  ▼.  Fiiher,  1  July  1883,  6  W.  &  S.  431. 

question  how  far  the  oompensation  money  *  NuheCs  Tn,  ▼.  NUhti,  5  D.  1851, 

is  afiEbcted  by  restrictions  appUcable  to  14  D.  145. 
the  original  share  of  a  legatee,  see  John- 
tUm  y.  Johntton,  1875,  2  R.  986. 
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PART  III. 

FORM  AND  CHARACTERISTICS  OF  TESTA- 
MENTARY  WRITINGS  IN  GENERAL. 


CHAPTER  XIII. 


OF  THE  CAPACITY  TO  MAKE  A  WILL 

(Disabilities  of  Testatoks.) 

486.  The  execution  of  a  will  or  testamentary  disposition  being  ^■t'®^*^^? 
only  a  particular  mode  of  conveyance  or  transference  of  estate,  it  dependent  on 
follows  that  every  person  possessed  of  estate,  in  a  character  which  JSJuiSJ^niiM. 
entitles  him  to  dispose  of  it  by  deed  inter  vivos,  has  the  capacity  of 
conveying  it  to  a  trustee  or  executor  for  distribution  after  his 

death.  This  rule  excludes  persons  who  are  subject  to  legal  in- 
capacity, as  well  as  those  who,  from  natural  causes,  are  incapable 
of  exercising  the  power  of  disposition. 

487.  It  is  stated  by  En^^lish  authors  that,  at  common  law,  the  Wills  and 

Msttlenientit  nv 

Sovereign  can  only  dispose  of  his  private  estate  by  letters-patent.^  the  Sovereign, 
By  a  Statute  of  Geo.  iii.«  the  Sovereign  is  enabled  to  bequeath  *"'*'' '^^^^^^ 
his  private  personal  estate  by  a  testamentary  writing  under  the 
sign-manual ;  and,  by  a  recent  Statute,  the  Queen  is  enabled  to 
dispose  of  her  estates  in  Scotland  by  deed  inter  vivos  or  mortis 
causa,  and  also  to  hold  such  estates  of  subject-superiors  through 
the  intervention  of  trustees.* 

488.  A  testament  or  disposition  mortis  causa  by  a  married  Capacity  of 

^v  VI  i'lTxij.  1  'i-i-    married  women 

her  moveable  property  is  effectual  at  common  law  with-  to  dispose  of 

out  the  husband's  consent.*  And  it  would  seem  that  her  will  carries  J^ij*^^^'^" 
her  interest  in  the  goods  in  communion  in  so  far  as  her  right  to 
dispose  of  them  is  unaffected  by  the  provisions  of  the  Intestate 
Succession  Act  ;^  that  is,  it  will  regulate  her  succession  if  she  sur- 
vive her  husband.  With  regard  to  the  heritable  estate  of  a  married 
woman,  it  is  to  be  observed  that  the  consent  of  the  husband  is 

'  Levin  on  Tnuts,  9th  ed.  20,  citing  U  Pniaaance   de    Man,  No.   42.      Sed 

Fordjfce  ▼.  WiUu,  8  Br.  C.  Ca.  677.  qucerct  if  she  can  leave  a  legacy  bj  donatio 

*  89  and  40  Geo.  UT.,  cap.  88.  mortU  cauiat  vide  Miller  v.  MUne's  Trt, 

*  25  and  26  Vict,  cap.  87.  8  Feb.  1859,  21  D.  877. 

*  Enk.  1,  0,  28;  lee  Pothier,  Tr.  de  '  18  Vict,  cap.  23,  §  6. 
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cHAPTKit  xin.  required  to  its  alienation  by  deed  inter  vivos}  Testamentary  dis- 
positions are  in  a  different  position.  They  take  effect  only  after  the 
termination  of  the  curatorial  power  and  right  of  administration  of 
the  husband ;  and,  provided  his  courtesy  is  not  interfered  with,  the 
husband  does  not  seem  to  have  any  interest  in  his  wife's  settlement 
of  her  property.  Erskine  was  of  opinion  that  a  married  woman 
might  dispose  mortis  caicsa  of  her  heritable  estate,  and  exclude  her 
husband's  courtesy  without  his  consent,^  and  this  law  is  not 
affected  by  the  Married  Women's  Property  Act,  1881. 

489.  As  regards  property  settled  on  a  married  lady  excluding 
the  JUS  mariti,  her  powers  are  the  same  as  those  of  an  unmarried 
woman;  and  she  may  grant  deeds  respecting  it,  to  take  effect 
either  irUcr  vivos  or  after  her  death.'  In  a  case  which  arose  under 
the  powers  of  the  Entail  Amendment  Act,  the  Court  authorised  a 
married  lady  to  execute  a  disentail  of  her  separate  estate  without; 
requiring  the  concurrence  of  the  husband  to  the  petition,  and  also 
held  that  she  was  entitled  to  subscribe  the  instrument  of  disentail 
without  her  husband  being  a  consenting  party.*  By  the  Conjugal 
Rights  Act,  1861,*  a  wife  *'  deserted  "  by  her  husband  may  obtain  an 
order  to  protect  property  which  she  has  acquired,  or  may  acquire,  by 
her  own  industry,  or  by  succession  or  otherwise,  after  the  desertion; 
and  by  section  4  of  the  same  Act  it  is  declared  tliat  such  property 
shall  belong  to  her  as  if  unmarried.  The  Married  Women's  Pro- 
perty Act,  1881,  section  1,  sub-section  (2),  prescribes  that  the  wife 
shall  not,  without  the  husband's  consent,  "  dispose  "  of  her  moveable 
estate.     Do  these  words  apply  to  testamentary  disposal  ? 

490.  In  the  case  of  a  minor  who  has  curators,  the  extent  of 
the  disability  varies  according  to  the  nature  of  the  settled  property. 
A  minor  without  curators  may  alienate  his  property,  whether  heri- 
table or  moveable,  for  onerous  or  rational  causes ;  and  if  the  con- 
sideration be  inadequate,  he  may  be  restored  against  the  transaction 
by  a  reduction  within  the  qiuidriennium  utile.  If  he  have  curators, 
his  position  is  so  far  different  that  their  consent  is  necessary  to 
validate  the  transaction.    A  minor,  with  or  without  curators,  may 


DiKabilities  of 
minors* 


^  Enk.  1,  6,  27 ;  Boyle  t.  Crawford^ 
5  Mar.  1822,  1  Sb.  872,  N.E.  350  ;  Dick 
V.  Donald,  12  Dec.  1826,  2  W.  &  S.  622. 
But  she  has  been  held  entitled  to  execute 
a  deed  of  disentail  without  his  consent ; 
Pet.  Britbane,  1  Mar.  1850,  12  D.  917. 

'  Ersk.  1,  6,  27.  See  Menzies,  Gonv., 
od  ed.  p.  39;  1  Fraser,  274;  More's 
Notes,  18 ;  eontra,  Bankton,  vol.  i.  p. 
124. 

»  Oowan  V.  PurteU.,  17  May  1822,  1 
Sh.  418,  N.E.  390;  Keggit  v.  CkritHe, 


25  May  1815,  F.C.  ;  Clark  y.  Qtbmn,  24 
Jan.  1826,  4  Sb.  388,  N.K  391 ;  Qordoik 
▼.  Gordon,  16  Nov.  1832,  11  Sb.  86. 

«  Pet.  PHmro9e,  9  March  1850, 12  D. 
917.  See  Brown  V.  BedweU,  8  Deo.  1830, 
9  Sh.  136 ;  Pet.  SamiUon,  1777,  5  Br. 
Sup.  625. 

B  21  and  25  Viot.,  cap.  86,  §  1.  Tbe 
word  *'  deserted  *'  is  amlngnons.  At 
common  law,  it  would  seem  that  the  wifa 
of  a  convict  has  the  power  of  disposing  of 
her  acquisitions.     See  note,  iit/ra,  §  502. 
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execute  a  testamentary  trust  for  the  disposal  of  his  moveable  pro-  chaptbr  xm. 
perty.^    But  he  cannot,  even  with  his  curators'  consent,  make  a 
settlement  of  his  heritable  estate ;  "  for,  in  order  to  alter  the  legal 
BQCcession  of  heritage,  there  must  be  a  deliberate  animiis  in  the 
gianter  of  the  deed,  which  cannot  be  presumed  in  a  minor."  ' 

491.  Under  the  category  of  rational  deeds  which  a  minor  may  Minor  mtkj 
grant  are  included  antenuptial  contracts,  which  are  indeed  so  far  ^"inten^tiia 
favoured  that  they  are  sustained,  when  reasonable,  although  granted  contra*'- 
without  the  consent  of  curators.'    With  reference  to  the  plea  that 

such  deeds  are  not  only  reducible  but  null,  the  observation  of  Lord 
Ivory*  is  important :  "  None  of  our  writers  on  law  say  anything  as 
to  this  nulUty  who  do  not  concur  in  the  qualification  of  the 
doctrine  that  it  is  a  nullity  to  be  pleaded  against  injury;  and 
where  the  deed  is  for  the  benefit  of  the  minor  the  nullity  cannot 
be  pleaded.  ...  I  do  not  wish  to  impugn  the  general  doctrine 
that  deeds  entered  into  by  a  minor  without  consent  of  his  curators 
are  null,  but  only  to  point  out  such  modifications  as  the  peculiar 
case  of  marriage  calls  for."  * 

492.  Amongst  objections  to  wills  involving  the  question  of  incapacity  re- 
personal  disability,  there  is  none  more  frequently  urged,  or  with  in^ty?°"* 
more  fatal  effect,  than  that  of  insanity,  or  facility,  on  the  part  of 

the  testator.^    Insanity,  which  imports  not  only  a  want  of  judg- 

^  Eiak.  1, 7, 33  ;  Bankton,  vol.  i.  p.  177 ;  *  A  criterion  of  inaanity  in  the  legal 

Stewnton  v,  Allan,  1680,  M.  8949 ;  Camp-      aense  is  atUl  a  desideratum.     The  obserra* 
My. Sad,  12  June  1840,  2  D.  1089,  per      tiona  of  Lord  Culonsay  in  M'Kellar  v. 


Lofd  President  Hope.  The  distinction 
tsken  by  Erakine,  between  bequest  by 
iestaineiit  and  bequests  of  moveables  by 
di^xMition,  does  not  seem  to  be  weU 
founded :  see  More's  Notes,  47. 

'  Ersk.  ui  supra ;  Cunynghame  v, 
WkUeford,  1797,  M.  8965.  A  distinc- 
tion taken  in  Brand* $  case  in  the  Court  of 
Sflssionbetween  proper  heritable  estate  and 
sobjects  rendered  heritable  by  destination 
or  accession,  was  not  supported  in  the 
House  of  Lords.  See  Earl  Oaima'  opinion, 
«B.(H.L.)]7. 

*  Bmce  T.  HamUUm,  23  Dec.  1854, 17 
D.  265 ;  Davidttm  y.  Hamilton,  1632,  M. 
8988 ;  Young  t.  Bobertion,  1769,  M.  8988. 

*  Bruce  t.  ffamUUm,  17  D.  270-2. 

'  Reference  is  made  to  the  oase  of 
Cooper  T.  Cooper,  where  a  lady  of  Irish 
extraction,  nuunried  to  a  Scotsman,  suc- 
eessfuUy  claimed  jus  rdictct,  on  the  ground 
that  the  contract  of  marriage,  whereby 
this  rl^t  was  excluded,  was  null  in  re- 
spect of  her  **  infancy,"— 1888,  15  R. 
(H.L.)  21. 


M'Kdiar,  6  Dec.  1861,  24  D.  144,  in- 
dicate without  BolWng  the  difSculties  of 
the  problem.  In  the  English  case  of  Dew 
V.  Clarke  (3  Add.  79,  5  Rubs.  163),  Sir 
John  NichoU  and  the  Court  of  Delegates 
successively  pronounced  against  the  va- 
lidity of  a  wiU  disinheriting  the  testator's 
only  child,  merely  because  the  testator,  an 
eminent  electrician,  had  conceived  a  strong 
and  groundless  aversion  to  her,  which  he 
had  manifested  by  acts  of  harshness  and 
severity.  This  comes  very  near  to  the 
principle  of  the  querda  inofficiosi  testa- 
mcnti  of  the  Civil  Law,  as  explained  in 
Inst.  lib.  2,  tit.  18. 

As  to  the  validity  of  a  will  made  dur- 
ing a  lucid  interval,  it  was  remarked  by 
Sir  Wm.  Wynn  (in  Cartwright  v.  Cart* 
Wright,  1  PhU.  100),  that  if  "  the  party 
afflicted  habituaUy  by  a  malady  of  the 
mind  has  intermissions,  and  if  there  was 
an  intermisuon  of  the  disorder  at  the 
time  of  the  act,  that  being  proved  is 
sufficient,  and  the  general  habitual  in- 
sanity win  not  affect  it."    Reference  is 
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cgArrBB  iiir.  ment,  but  the  absence  of  iri// — of  the  disposing  mind — ris  necessarily 
a  fatal  objection.  Facility  is  not  in  itself  a  ground  for  reducing  a 
will ;  ^  and  accordingly  the  issues  in  reductions  of  setUements  on 
the  ground  of  facility  invariably  put  the  question.  Whether  the 
defender,  taking  advantage  of  the  testator's  weakness  'and  facility, 
procured  the  deed  by  fraud  or  circumvention  ?  *  Where  there  was 
great  mental  or  moral  weakness  on  the  part  of  the  testator,  per- 
suasion has  been  held  to  be  tantamount  to  circumvention.'  The 
amount  of  pressure  which  will  constitute  circumvention  in  auj 
case  is  a  question  of  fact,  or  more  properly,  perhaps,  of  opinion ; 
and  the  Court  will  not  readily  interfere  with  the  decision  of  a 
jury  on  the  matter.*  The  arts  that  may  be  practised  by  a  bene- 
ficiary to  procure  the  testator's  signature  to  a  will  are  not  easily 
discoverable.  "But,"  said  Lord  Justice-Clerk  Hope,  "if  the  facts 
satisfy  the  jury  that  there  was  in  such  party  a  motive  to  mislead 
and  induce  him  to  enter  into  the  transaction,  either  for  his  own 
benefit  or  for  the  benefit  of  some  one  whose  interest  he  was  pro- 
moting, and  that  only  persuasion  and  untrue  representations,  acting 
on  a  mind  facile  or  nervously  anxious  from  disease  on  the  subject, 
could  have  brought  about  the  result,  then  it  is  for  the  jury  to  say 
whether  they  draw  from  the  whole  case  the  inference  of  circum- 
vention." * 

493.  In  the  present  state  of  the  law,  it  is  hopeless  to  attempt 
a  definition  of  the  state  and  degree  of  mental  alienation  which 
renders  the  person  so  affected  incapable  of  making  a  will.  It  was 
observed  by  the  late  Lord  President  in  Morrison  v.  Macleans 
Trustees?  that  "  the  test  of  capacity  to  e.Kecute  a  settlement  might 
very  reasonably  be  stated  with  reference  to  the  nature  of  the  settle- 
ment itself,  but  could  not  possibly  be  stated  without  reference  to 


Uncertainty  of 
the  legal  cri- 
teria of  in- 
sanity. 
Phynological 
criterion. 


also  made  to  the  following  cases : — Towart 
y.  Sellar^  6  Pat.  301  ;  Currie  v.  Currie, 
6  Sh.  838,  N.E.  777  ;  Franer  v.  Frater's 
2V«.,  13  Sh.  703 ;  Laing  v.  Bruce,  1  D. 
59,  and  cases  in  next  note. 

^  As  to  the  distinction  between  insanity 
and  mere  facility  as  grounds  of  reduc- 
tion, see  Walton  v.  Noble's  Trs.,  29  June 
1827,  2  W.  &  S.  648,  affirming  4  Sh. 
200,  N.£.  202 ;  Scott  v.  Wilson,  15  July 
1825,  3  Mur.  526  ;  Whyte  v.  BaOarUyne, 
20  Jane  1823,  1  Sh.  .(Ap.  Ca.)  472; 
M'Kdlar  v.  M*Kdlar,  supra  ;  Morrison 
T.  Maclean's  Trs.,  27  Feb.  1862,  24  D. 
625. 

^  See  cases  of  Watson  and  Scott,  supra; 
Baird  v.  Harvey's  Trs.,  20  D.  1220; 
Innes  v.  Tarbct,  1740,  M.  15,942 ;  Home 


▼.  Hardy,  81  Mar.  1842,  4  D.  1184; 
M'Diarmid  ▼.  M'Diarmid^  28  Mar.  1828, 
8  W.  &  S.  37,  affirming  4  Sh.  583,  N.E. 
591 ;  Syme  v.  Henderson,  15  July  1835, 
13  Sh.  1182. 

•  Clunie  v.  Stirliwf,  infra,  14  Nov. 
1854,  17  D.  15  ;  Wat«m  v.  NobU^s  Trs., 
supra, 

^  Compare  Clunie  ▼.  Stirling  and 
M*KeUars  case,  supra,  where  motions 
were  refused,  with  Morrison  v.  Madeans 
Trs,  and  WaddeU  ▼.  WadddTs  Trs.,  12 
July  1845,  7  D.  1017,  where  new  tiiab 
were  granted. 

•  aunie  V.  Stirling,  17  D.  18. 

•  Morrison  ▼.  Macleans  Trs.,  27  Feb. 
1862,  24  D.  625. 
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the  settlement,  because  a  man  may  have  power  of  intellect  to  chaftkii  xm. 
enable  him  to  do  one  thing — to  make  one  kind  of  mental  exertion 
—and  yet  he  may  be  totally  incapable  of  making  another."    The 
ancient  law  of  Scotland  distingaished  two  classes  of  insane  persons, 
namely,  idiotd  or  fatuous  persons,  and  lunatics  or  furious  persons 
leqoiring  to  be  kept  under  restraint  for  the  protection  of  them* 
selves  and  others.     But  in  the  determination  of  questions  of  in- 
capacity as  affecting  the  validity  of  wills,  a  court  of  law  has  to 
deal  with  the  milder  types  of  mental  disease, — ^with  cases  of  dys- 
peptic hypochondria, — with  cases  of  religious  melancholy,  accom- 
panied by  insane  delusions, — with  cases  where  some  severe  or 
unexpected    strain  has  disturbed  the  springs   of    that   delicate 
mechanism  by  which  the  mind  communicates  with  external  nature. 
The  investigation  of  such  cases  has  led  to  the  tardy  recognition  of 
the  notion  of  partial  insanity ;  but  whether  the  will  of  a  partially 
insane  person  ought  to  be  sustained  is  by  no  means  so  easy  a 
question  as  has  been  supposed,  because  we  do  not  know  enough  of 
the  functions  and  mode  of  operation  of  the  brain  to  be  certain  that 
a  person  may  suffer  from  delusions  of  a  definite  character,  and  yet 
be  sane  in  the  broad  sense  of  being  able  to  take  a  rational  view  of 
his  duties  and  obligations  in  such  a  matter  as  the  making  a  will. 

494.  It  is  true  that  the  physiological  conception  of  insanity  Application  of 
does  not  furnish  any  rule  for  the  determination  of  questions  of  p^ncipi^  to* 
testamentary  capacity ;  more  probably  it  renders  the  attainment  of  casw  of  partial 
any  such  rule  or  criterion  impossible ;  but  it  may  at  least  be  of  mouomania. 
service  in  correcting  the  tendency  to  theorise  on  this  subject.     It 

appears  to  have  an  important  bearing  on  the  phenomena  of  mono- 
mania, and  of  those  intermissions  of  the  disease  which  are  termed 
lucid  intervals.  If  it  be  admitted  that  the  phenomena  of  insanity, 
sacb  as  delusions,  result  from  a  diseased  or  abnormal  condition  of  the 
brain,  it  is  difficult  to  maintain  that  a  person  may  be  insane  as  to 
the  subject  of  his  delusion  and  yet  have  disposing  capacity.  If  the 
delusion  is  such  as  no  rational  person  could  entertain,  and  such  as, 
in  the  opinion  of  competent  judges,  proves  the  existence  of  cerebral 
disease,  it  is  impossible  to  say  that  the  disease  may  not  have  inter- 
fered with  the  just  exercise  of  the  disposing  faculty  ;  and  the  right 
of  the  heir  ought  not  to  be  taken  away  except  by  the  testamentary 
act  of  a  person  who  is  in  the  full  possession  of  his  mental  powers.^ 

495.  The  physiological  view  of  insanity  is  also  adverse  to  the  Physiological 
practice  of  allowing  testamentary  efficacy  to  wills  made  during  ][{fJ!J^**Jg®g^.^ 
these  lucid  intervals,  which,  from  their  transient  nature,  are  evi-  ca^y  to  wills 

made  during 
'  Of  ocnine,  where  a  connection  can  be      matters  the  testator  may  have  manifested  InterroiMion  of 
tiaoed  between  the  insane  delusion  and      a  certain  degree  of  mental  vigour.    There  syniptoms. 
the  inofficious  wiU,  it  is  luee  (dariut  that      is  a  reported  case  of  this  kind, — Maiila/nd 
the  win  is  Toid,  even  though  on  other      ▼.  MaiUand's  Trt.,  1871,  10  M.  79. 
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cHAFTOxm.  dently  mere  intermissions  of  the  phenomena  of  insanity,  and  which 
cannot  reasonably  be  attributed  to  a  restoration  of  healtfairaction 
in  the  brain.  The  proof  of  a  genuine  lucid  interval  is  extremely 
difficult,  and  when  its  duration  has  to  be  computed  in  hours,  we 
should  be  strongly  inclined,  on  that  ground  alone,  to  disbelieve  in 
the  restoration  of  the  patient  to  a  state  of  disposing  capacity. 
Beoentdeci-  496.  The  practice  of  sending  cases  involving  an  inquiry  as  to 

of'piirtiia'^    mental  capacity  to  a  jury  (a  practice  which  the  writer  hopes  to 
ioMiut/.         gee  reformed)  may  explain  the  fact  that  there  is  little  authority  oa 
this  subject  in  the  Court  of  Session  Eeports.     Since  the  publica- 
tion of  the  last  edition  of  this  work,  three  cases  have  been 
somewhat  fully  reported.    In  Nisbet  v.  Nui>et  ^  a  will  executed  by 
a  gentleman  who  had  been  confined  for  years  in  a  lunatic  asylom 
was  sustained.    The  case  was  one  of  "  general  insanity,"  from  which, 
in  the  opinion  of  the  Courts  the  patient  had  so  far  recovered  as  to 
be  of  disposing  mind.    The  following  observation  is  of  veiy  general 
application : — **  The  way  to  decide  whether  a  man  is  sane  or  insane 
at  any  particular  time  has  been  very  well  stated  by  Lord  Penzance 
in  one  of  the  cases  referred  to.    There  are,  he  says,  two  methods 
by  which  different  classes  of  witnesses  approach  the  question. 
Unskilled  persons  can  only  judge  of  the  mental  state  of  the  person 
suspected  of  insanity  by  comparing  it  with  their  own,  or  with  that 
of  others  with  whom  they  are  in  daily  intercourse;  and  if  they 
perceive  a  great  difference  between  them,  they  naturally  and 
legitimately  come  to  the  conclusion  that  the  mind  is  disordered  or 
diseased.    But  when  experts  approach  the  consideration  of  the 
same  question  they  have  a  different  mode  of  comparison,  because, 
having  had  previous  experience  of  insane  minds,  they  can  com- 
pare these  with  the  mind  of  the  person  suspected  of  insanity. 
If  they  can  trace  in  his  mind  a  number  of  the  peculiarities  which 
their  experience  has  shown  to  exist  in  the  minds  of  the  insane, 
they  naturally  come  to  the  conclusion  that  he  is  insane.    It  is 
generally  by  a  combination  of  these  two  modes  of  reasoning,  both 
of  which  are  competent  in  a  court  of  justice,  that  he  arrives  at  a 
conclusion  in  cases  of  tliis  kind."'    The  second  case  is  that  of 
Maiiland,  noted  above.    Then  there  is  the  very  remarkable  ease  of 
BaUantine  v.  JSvans,*  respecting  the  will  of  an  officer  in  the  army, 
who  died  by  his  own  hand  under  circumstances  which  are  suffi- 
ciently explained  in  the  following  observations  taken  from  the 
opinion  of  the  Lord  Ordinary : — '*  It  appears  that  for  some  time 
before  his  death,  but  for  how  long  has  not  been  ascertained,  the 
testator  had  been  suffering  from  mental  disease,  which  exhibited 

1  Nubel'i  Tr$.  ▼.  Niibety  1871,  9  M.  >  9  M.  955,  per  Lord  Pr.  Inglii. 

937.  •  BaUafUine  ▼.  £van9, 1888, 18  B.  651 
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itself  in  depression,  combined  with  certain  physical  symptoms,  and  cBAmuim. 
in  an  insane  delusion  that  accusations  of  a  very  distressing  character 
had  been  made  against  him  on  various  occasions  by  a  number  of 
nnbiown  persons.    But  all  the  evidence  goes  to  show  that,  apart 
from  the  particular  symptoms  of  disease  to  which  I  have  adverted, 
the  general  powers  and  faculties  of  his  mitid  were  unimpaired. 
He  is  said  to  have  been  a  man  of  excellent  judgment,  who,  on  that 
account,  was  much  consulted  by  his  brother  officers,  and  he  retained 
his  character  for  sound  judgment  to  the  last."^    The  will  was 
upheld ;  and  there  is  much  force  in  the  view  expressed  by  Lord 
MoncreifT,  that  in  this  case  the  delusion  which  preyed  on  the 
testator's  mind, — and  it  was  a  delusion  in  the  sense  that  it  had 
no  real  foundation, — was  not  such  as  no  rational  person  could 
entertain,  but  might  have  arisen  from  remarks  overheard  and  mis- 
ooDstraed,  or  from  conduct  towards  himself  which  had  no  rela- 
tion to  the  supposed  accusations.     It  must  be  admitted  that  the 
law  recognises  the  possibility  of  testamentary  capacity  co-existing 
with  partial  insanity ;  but  such  cases  are  treated  as  exceptional, 
and  the  principle  is  one  that  is  necessarily  confined  within  narrow 
limits. 

487.  It  is  not  proposed  to  enter  upon  a  discussion  of  the  Unsatiafuctory 
nnmerous  cases  which  are  contained  in  the  English  Reports,  and  J^Jj  authori- 
in  which  the  most  various  and  discordant  theories  have  been  pro-  tics  on  la- 
pounded.    These  cases,  and  the  opinions  expressed  in  them,  are       ^' 
ably  analysed  in  Williams  on  the  Law  of  Executors,  which  is 
accordingly  referred  to.^ 

498.  Extreme  bodily  infirmity  can  only  be  regarded  as  a  ground  piiymcai  in- 
of  reduction  to  the  extent  that  it  is  an  element  of  evidence  under  ^,!*tf Jj  "^ 
an  issue  of  facility  and  circumvention.'  The  Court  looks  with  just  3;J|^ity  <>'* 
suspicion  upon  settlements  obtained  by  interested  parties,  or  their 
agents,  from  testators  who,  in  consequence  of  illness  or  old  age,  are 
deprived  of  the  full  use  of  the  faculties  of  sight,  hearing,  or  speech.^ 


wiU. 


>  13  R.  661,  per  Lord  Kinnear. 

'  WfliianiB  on  Ifisecnton,  Sih  ed.,  pp. 
19  4^  One  of  the  best  expo«itionB  of  the 
Uw  in  reUtion  to  the  disposing  capacity 
(d  penoDB  labouring  under  insane  delu- 
Booa,  as  applied  to  an  actual  case  (and 
the  subject  can  only  be  nsef  ally  treated 
b  its  application  to  real  cases),  is  the 
judgment  of  Lord  Penzance  in  Smith  v. 
TehbU^  Law  Kep.  1  Pr.  898.  In  this 
can  the  testatrix,  who  had  been  allowed 
during  her  lifetime  to  retain  the  tinoon- 
Irolled  posteasion  and  disposal  of  her  pro- 
perty, left  »  wiU  leaving  the  residue  of 
hflr  fortune,  amonntiDg  to  £180,000,  to  a 


stranger,  regarding  whom  she  entertained 
insane  delusions,  and  who  appears  to  haTO 
exercised  considerable  influence  over  her. 
The  Court  refused  to  admit  the  will  to 
probate.  The  case  was  a  rery  critical 
one,  and  the  judgment  is  instmctiTe. 

'  Simpson  t.  Oardner,  11  Sh.  1049. 

«  GiUapie  v.  OHletpie,  11  Feb.  1817, 
F.C.  ;  Paterton  v.  Smith,  2  Feb.  1809. 
Hume,  921  ;  M*CuUoeh  y.  M'Crackan,  3 
Dec.  1857,  20  D.  206  ;  IfaUiday  y,  MoH- 
Ban,  27  June  1857,  19  P.  929.  "The 
maker  of  a  deed,"  said  Lord  Colonsay,  in 
JtTKeUar  v.  M'Kdlar,  6  Deo.  1861,  24  D. 
144,    "may   have   had    capacity    when 
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Undated  will 
not  presumed 
to  be  executed 
after  granter 
became  insane. 


Disaliilitiea  of 
bastardH  re- 
moved by 
SUtute. 


Disabilities  of 
aliens. 


A  distinction  is  to  be  taken  between  the  physical  incapacity  of 
extreme  old  age,  which  is  often  accompanied  by  mental  weakness, 
and  such  sources  of  error  as  blindness,  or  inability  to  speak  and 
hear.  Wills  of  persons  deprived  of  sight  may  be  executed  either 
notarially  or  in  the  ordinary  manner.  And  where  proper  pre- 
cautions are  taken  (if  such  be  necessary),  and  there  is  no  suspi- 
cion of  undue  influence,  there  can  be  no  doubt  that  the  will  of  a 
deaf-mute  will  be  effectual.^  It  is  not  a  condition  of  the  validity 
of  the  will  of  a  blind  person  that  it  be  read  over  to  him  before 
signature;  but  the  will  may  be  reduced  upon  proof  that  the 
granter  was  ignorant  of  its  contents.^  If  notarial  execution  is 
resorted  to,  attention  must  be  paid  to  the  requisites  of  that  mode 
of  authentication  as  fixed  by  the  decisions.' 

499.  If  the  granter  of  a  holograph  untested  settlement  die  in- 
sane, there  is  no  presumption  that  the  will  was  executed  during  the 
period  of  insanity ;  and  the  grantee  would  seem  to  be  entitled  to  a 
verdict  on  proving  that  the  testator  was  sane  at  the  date  mentioned 
in  the  instrument,  supporting  the  date  as  far  as  possible  by  other 
evidence.* 

600.  The  common  law  disability  of  persons  of  illegitimate  birth 
was  removed  by  6  and  7  GuL  iv.,  cap.  22,  which,  on  the  grounds  of 
''justice  and  humanity,"  enacted  that  it  should  thenceforth  *'be 
lawful  to  bastards  or  natural  children,  domiciled  in  Scotland,  to 
dispose  of  their  moveable  estates  by  testament  or  last  will,  in  like 
manner  as  other  persons  belonging  to  that  country  may  do." 

601.  An  alien,  by  the  common  law  of  Scotland,  cannot  be  the 


aided,  and  no  capacity  without  aid  ;  and 
the  withholding  of  such  aid  as  may  be 
necesBaiy  to  give  the  capacity  to  execute 
a  deed  may  amount  to  fraud.  .  .  . 
For  inatanoe,  a  defender  may  have  pre- 
vented a  prof eaaional  person  from  having 
aocess  to  the  person  granting  the  deed, 
and  thus  have  prevented  him  having  that 
aid  which  was  necessary  to  give  him 
capacity  for  understanding  it." 

^  1  Jarman  on  Wills,  5th  ed.  pp.  85-36  ; 
DUhimon  v.  Bli$sety  1  Dicks.  268 ;  re 
Harper,  6  M.  &.  Gr.  731,  7  Scott  N.R. 
431.  In  Pet  Kirkpatrick,  Lord  Colon- 
say  observed  that  a  deaf-mute,  capable  of 
oonununioating  by  signs,  might  execute  a 
deed  by  notaries.  "The  want  of  the 
power  of  speech,"  he  observed,  "  does  not 
disable  a  party  from  taking  the  manage- 
ment of  his  affairs,  especially  when  not 
combined  with  the  want  of  power  of 
hearing.     And  even  when  it  is  so  accom- 


panied, there  are  many  instances  in  which 
persons  so  afflicted  are  not  merely  per- 
fectly capable  of  managing  thor  own 
affiiirs,  but  who  exhibit  proof  of  tiie 
highest  intellect.  The  inteUect  may  be 
reached  by  education  ;  and  such  persons 
are  capable  of  receiving  education"  (S 
June  1853, 15  D.  736). 

"  Duffv.  EaH  of  Fife,  17  July  1823.  1 
Sh.  (Ap.  Ca.)  498 ;  Ktr  v.  HoUshk'u,  2S 
May  1837,  15  Sh.  983  ;  Reid  v.  Baxter, 
19  Feb.  1840,  1  Rob.  66,  afBrmlng  16  Sh. 
273. 

>  SUt.  1579,  capu  80,  amending  1540, 
cap.  117 ;  Reid  v.  Baxter,  tupra,  and 
oases  there  cited. 

*  Wadddl  V.  WadddTs  TVs.,  7  D,  605. 
per  Lord  MonGreiff*.  The  presumption  of 
law  is  now  in  favour  of  tiie  date  stated 
in  the  holograph  wiU  (Conveyancing  Act, 
1874,  §  40). 
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proprietor  of  heritable  estate ;  ^  in  England  the  disability  does  not  chaitbb  xm. 
extend  to  lands  acquired  by  purchase.^  An  alien,  therefore,  cannot 
make  a  \?ill  or  execute  a  trust  embracing  heritable  estate  until  he 
shall  obtain  letters  of  naturalisation,  or  a  certificate  of  naturalisa- 
tion under  the  Act  7  and  8  Vict,  cap.  66.'  As  regards  the  dis- 
poeal  of  moveable  estate,  the  rights  of  an  alien  are  as  extensive  as 
those  of  natural-born  subjects,  with  the  single  exception  that  they 
are  liable  to  be  suspended  during  the  continuance  of  a  war  with 
the  country  of  which  he  is  a  subject. 

802.  By  the  English  law  of  treason — extended  by  the  Union  to  Treason  and 

outilawTV  ax 

Scotland — all  lands,  held  by  whatsoever  tenure  or  title,  are  for-  affecting  um- 
feited  to  the  Crown  on  conviction.    To  avoid  forfeiture,  convey-  ^aJ}ty7 
ances  were  at  one  time  executed  in  favour  of  confident  persons,  with 
the  view  of  creating  a  trust  by  anticipation  in  favour  of  the  grantor 
aod  his  heirs ;  ^  for,  after  conviction,  no  trust  of  heritage  would  be 
effectaaL    The  effect  of  outlawry  and  civil  denunciation  on  property 
is  different  from  that  of  treason.    The  denounced  rebel  or  fugitive 
has  no  persona  standi  in  ficdicio.    His  single  escheat  instantly  falls ; 
and  if  he  continues  unrelaxed  for  a  year  and  day,  his  liferent 
escheat  falls,  and  the  rents  and  profits  of  his  heritable  estate  go  to 
the  Crown,  or  other  immediate  lawful  superior.^    The  same  results 
follow  conviction  of  a  capital  crima     But  it  was  not  doubted  that 
a  deDounced  rebel  retained  the  fee  of  his  estates ;  and  it  is  there- 
fore difScult  to  understand  the  grounds  upon  which  a  minority  of 
the  Court,  in  a  modern  case,^  disputed  the  right  of  such  persons  to 
exercise  the  Jus  disponendi.    It  is  now  settled  that  a  party  under  Right  of  dis- 
sentence  of  fugitation  may  execute  a  settlement  of  heritable  pro- JJJ^^JI^**'* 
perty.7    The  only  restriction  on  his  proprietary  right  is,  that  he  withstanding 
cannot  do  any  act  in  prejudice  of  the  superior's  liferent  interest.  "*^ 
Thus  it  has  been  held  that  an  heir  of  entail,  whose  liferent  escheat 
had  fallen,  could  not,  by  suffering  an  adjudication  to  pass,  incur  an 
irritancy^  so  as  to  pass  the  estate  to  the  next  substitute.^ 

^  Enk.  3,  10,  10  ;  Dundcta  t.  DundaSj  *  Enk.  2,  5,  69,  and  66.    The  conse- 

15KoT.  1839,  2  D.  31.     On  this  nearly  qnences  of  escheat  are  frequently  remitted 

oba&lete  point  of  law,  see  alao  E,  of  Perth  by  the  Crown,  under  the  authority  of 

V.  Ladjf  WtUUmghhjft  Trt.,  1869,  7  M.  modem  Statutes,  by  which  the  restraints 

642,  where,  amongst  other  points,  the  on  the  alienation  of  royal  property  have 

opinion  was   expr^aed  that  a  right  of  been  relaxed  to  the  ei  tent  of  enabling  the 

aoooeasion  to  land  might  be  transmitted  Crown  to  restore  lands  to  the  family  of 

ikrrmgK  an  alien  who  died  before   the  the  former  owner,  or  to  give  effect  to  his 

paanng  of  the  Alien  Act,  7  and  8  Vict.,  disposition.     See  6  Geo.  iv.,  cap.  17,  the 

cap.  66.  latest  Act. 

'  Lewin  on  Trusts,  9th  ed.  25.  '  Macrae  v.  Macrae,  22  Nov.  1836,  15 

'  7  and  8  Vict.,  cap.  66,  §  6.  Sh.  54,  1  M'L.  &  Rob.  645. 

*  Mackemie  t.  McDonald,  1736,  Elch.  '  Macrae* $  case.     See  the  learned  and 

^^IVust,"    Ko.    4;     Com,    of  Forfeited  exhaustive  opinion  of  Lord  Medwyn,  15 

EAaUi  T.  Mackemie^  Robertson,  263-280 ;  Sh.  64. 

UamUUm  v.  UamiUon,  1669,  M.  16,116.  ^  Ersk.  2,  5,  67;  Scot  v.  Scot,  1722,  M. 
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cHAFTiB  nn.        603.  The  sequestration  of  a  bankrupt's  estate  vests  all  his 
Bankniptcy.     heritable  and  moveable  estate  in  the  trustee  for  the  benefit  of  his 
creditors.^    But  the  bankrupt  has  an  assignable  interest  in  the 
reversion,  which  is  capable  of  being  vindicated  by  action,*  and 
which  may  therefore  be  the  subject  of  a  will  or  settlement    The 
same  observation  is  applicable  to  the  question  of  the  testamentary 
capacity  of  an  insolvent  psrson  who  has  granted  a  disposition 
omnium  honorum  for  behoof  of  creditors. 
Effect  of  homo-       604.  Though  a  settlement  at  the  time  of  execution  may  be 
i^tion^n      subject  to  objection  or  reducible  on  the  ground  of  incapacity,  yet 
removing  ob-    jf  the  granter  adopt  or  accredit  the  instrument,  after  he  acquires 
and  s«ttie-       the  disposing  capacity,  it  will  thenceforth  be  effectual  as  his  deed, 
iiiente.  Q^  ^i^jg  principle,  deeds  by  minors  and  married  women  may  be 

homologated  after  attaining  independence.  The  term  "  adoption/' 
which  has  come  into  use  chiefly  in  relation  to  counter  issues  in 
reductions  on  the  head  of  forgery,  seems  to  be  properly  applicable 
to  acts  whereby  a  party  accredits  that  which  was  ab  initio  not  his 
deed,  but  which  becomes  so  by  his  delivery  of  the  deed  or  acknow- 
ledgment of  the  subscription  as  his.  In  such  cases  the  date  of 
adoption  is  in  law  the  date  of  the  deed.  Homologation,  by  which 
a  party  waives  objections  to  the  formality  of  the  deed,  or  objections 
going  to  the  fairness  of  the  transaction — e,g.^  minority  and  lesion, 
or  facility — seems  to  give  a  retrospective  validity  to  the  instrument 
from  its  date.  **  When,"  says  Professor  Bell,'  "  the  original  party 
homologates,  he  either  ratifies  a  deed  or  obligation  already  executed 
but  imperfectly,  or  he  adopts  and  gives  effect  to  what  would  other- 
wise be  null.  When  there  is  already  an  obligation  existing,  though 
imperfect  or  subject  to  exception,  homologation  may  have  the  effect 
of  confirming  it  as  good  from  the  first ;  where  the  deed  or  obliga- 
tion is  null,  homologation  acts  only  as  the  adoption  of  what  is 
reduced  to  an  intelligible  and  precise  shape,  but  is  in  no  degree 
binding ;  and  the  binding  effect  has  in  this  case  no  retrospect" 
606.  In  the  case  of  Oall  v.  Bird*  where  a  contract  of  dissolu- 

8673.     In  Coombs  y.  The  Queen* i  Proctor,  ception,  which  may  perhaps  be  extpnded 

2  Rob.   547,  Sir  John  Dobson  decided  to  married  women  in  SooUand,  on  the 

that  where  the  wife  of  a  fdon,  nnder  analogy  of   the  cases  of    Ckumtide  v, 

fcentenoe  of  transportation  for  a  term  of  Carrie,  11  July  1789,  M.  6082,  and  Orme 

yean,   died    intestate,  leaving    property  ▼.  Digbrs,  30  Nov.  1838,   12  Sh.  149. 

acquired    by  herself  Bubsequent  to  his  Bat  see  contra,  Dick  v.  Donald^  12  Dec 

conviction,  inch  property  belonged,  not  1826,  2  W.  &  S.  522. 

to  her  next  of  kin,  but  to  the  Crown.  ^  19  and  20  Vict,  cap.  79,  §  102. 

However,  it  has  been  decided  in  other  ^  §  155 ;  and  see  BeU's  Com.  7th  ed. 

English  cases  (re  Martin,  2  Rob.  405,  15  1 10,  and  cases  there  cited. 

Jur.  686  ;  Atlee  v.  Hooh,  28  L.  J.  Ch.  •  1  BeU's  Com.  5th  ed.  145  ;  Erak.  S. 

Ca.  776)  that  the  wife  of  a  transported  8,  47. 

felon  has  the  tettamenti  faetio  as  to  her  ^  QaO,  v.  Bird,  8  Jaly  1SS5,  17  D. 

separate  acquisitions ;  an  equitable  ez-  1C27. 
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tion  of  partnership  and  trust  assignation  was  brought  under  reduc- 
tion, on  the  grounds  of  mental  incapacity,  facility,  and  circumven- 
tion, the  Ck>urt,  after  consideration,  allowed  an  issue  of  homologation 
as  counter  to  the  issue  of  facility ;  but  refused  to  allow  the  same 
issue  to  be  taken  as  counter  to  the  general  issue  on  the  deed ; 
being  of  opinion  that,  if  insanity  were  proved,  the  deed  could  only 
be  set  up  by  a  substantive  action  of  declarator.^ 

606,  Eeasoning  from .  analogy,  there  appears  to  be  no  good 
reason  why  the  delivery  of  a  void  testamentary  instrument,  or  its 
adoption  in  a  subsequent  writing — after  the  testator  is  rehabilitated 
— should  not  be  as  effectual  to  obviate  objections  founded  on  per- 
sonal disability,  as  those  acts  admittedly  are  to  obviate  objections 
to  the  execution  of  the  instrument.^ 

507.  A  settlement  may  also  be  homologated  by  one  who  has  an 
adverse  right ;  in  which  case  his  right  of  challenge,  upon  any 
ground  of  which  he  was  aware  at  the  time  of  homologation,  is  cut 
off.'  But  there  is  no  room  for  the  application  of  the  doctrine  if  the 
homologating  party  were  ignorant  of  the  objection.^ 


OBAFTERXm. 

Homologation 
a  defence  to 
reduction!  on 
tbe  ground  of 
inoanity  or 
facUity. 


Adoption  by 
the  granter 
after  removal 
of  diaabUity. 


Homologation 
by  the  oia- 

Sonee  or  bene- 
clary. 


lays  down  that  deeds  exe- 
cuted by  a  papil,  or  insane  person,  are 
ineapable  of  being  homologated ;  but  it 
'woold  seem  they  may  be  adopted.  The 
lii£et  cannot  be  of  a  more  radical  character 
in  tbe  cases  pnt  by  the  learned  author 
than  in  the  case  of  forgery.  See  the 
PMntge,  3,  8,  47. 

*  It  would  seem  that  a  will  made  in 

Tgngl^yi/i^    duing  the  subsistence   of  a 

penonal  disability,  msybe  validated  by 

republieaiion    after    the    tesUtor  is  mi 

jmrU — 1  Jarman  on  Wills,  5th  ed.  84 — 

that  iM,  by  either  renewing  the  solemnities 


of  authentication,  or  adopting  the  will  by 
reference  in  some  subsequent  writing ; 
iMd.  1,  157. 

'  As  to  homologation  of  settlements 
by  interested  parties,  see  M^Michan  v. 
M*Miekan'i  Tn,,  22  June  1889,  1  D. 
1085  ;  Murray  v.  Murray,  21  Jan.  1826, 
4  Sh.  374,  N.E.  877  ;  Leiperr.  Cochrane, 
9  July  1822,  1  Sh.  552,  N.E.  506 ;  £trm 
V.  Mofft,  of  Montrote,  17  Nov.  1830,  4 
W.  &  S.  846,  reverting  6  Sh.  479  ;  Kyle 
V.  AUan,  28  Feb.  1832,  11  Sh.  87 ;  Frater 
V.  Fnuer,  7  Nov.  1884,  13  Sh.  703. 

^  Ersk.  8,  8,  48  ;  BeU's  Pr.  8  27. 
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1.  Authentication    of   Testamen- 

tary Whitings. 

2.  Effect  of  Alterations,  Margi- 

nal Additions,  &c. 


3.  CoDiaLS   AND    the   Effect  of 

Referential  Words  in  a  Will 

4.  Destinations  in  Bonds,  Titlz- 

Deeds,  and  Sbcuritieb. 


608.  The  law  of  Scotland  does  not  prescribe  any  special  form 
which  can  be  regarded  as  indispensable  to  the  due  expression  of 
a  testamentary  intention,  but  custom  has  established  certain  forms 
of  testamentary  instruments  by  which  estates  of  any  description 
may  be  most  conveniently  settled  or  bequeathed. 
TesUment--  609.  Where  the  estate  consists  of  personal  or  moveable  pro- 

SSon^TyasT  P^^^'^'  ^^^  ^^®  testator  contemplates  an  immediate  distribution  of 
disposition  aud  his  estate  after  his  death,  his  will  may  be  conveniently  expressed 
Deed  of^enuil.  ^^  ^^^  toTin  of  a  testament  containing  an  appointment  of  executors. 
A  will  of  mixed  heritable  and  moveable  estate,  with  a  purpose  of 
immediate  succession,  may  take  the  form  of  a  general  disposition 
and  settlement.  Where  the  final  distribution  of  the  succession  is 
postponed  to  a  period  which  may  not  occur  until  a  considerable 
time  after  the  testator^s  death,  provision  must  be  made  for  the 
interim  custody  and  management  of  the  estate ;  and  for  the  accom- 
plishment of  this  purpose  a  conveyance  of  the  estate  to  trustees  is 
requisite.  As  the  purposes  of  modern  wills  usually  require  the  pre- 
servation of  the  testator's  estate  for  a  period  of  uncertain  duration, 
the  machinery  of  a  trust  has  come  to  be  regarded  as  a  necessary 
part  of  a  will,  insomuch  that  the  trust-disposition  and  settlement 
has,  in  Scotland,  superseded  all  other  forms  of  settlement  for  the 
distribution  of  mixed  succession.  Settlements  of  landed  estate  in 
favour  of  a  series  of  heirs  are  sometimes  made  by  immediate  grant 
in  the  form  of  a  deed  of  entail,  sometimes  by  way  of  a  deed  of 
direction  to  trustees  to  execute  an  entail  in  favour  of  heirs  therein 
named  and  designed,  the  last-mentioned  form  being  often  chosen 
where  the  settlor  contemplates  the  acquisition  of  additional  pro- 
perty. Testamentary  purposes  may,  besides,  be  contained  in  other 
deeds,  as,  for  instance,  in  marriage-contracts,  which  almost  always 
contain  destinations  to  heirs  or  persons  designated,  failing  issue  of 
the  marriage. 
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CRAFTRR  XrV. 

SECTION  I.  


Authentication  of  Testamentary  Writings  (Will  or 

Instructions). 

610.  I  Statutory  Attestation. — For  many  purposes  it  is  whew  date 
necessary  to  determine  the  order,  in  point  of  time,  of  the  execu-  ^iJ^^ht  to 
tion  of  testamentary  instruments.     For  this  reason  a  will  should,  ^  witnewed. 
if  possible,  be  executed  in  presence  of  witnesses,  since  a  holograph 
will  does  not  prove  but  only  establishes  a  presumption  as  to  the 
date  of  its  execution. 

511.  The  subject  of  the  formal  authentication  of  testamentary  statutes  regn- 
writings  belongs  properly  to  the  law  of  evidence.     A  brief  refer-  ij^nfiatlon^of 
ence  to  the  regulating  Statutes  which  are  in  force  may  suffice  for  *®'i^J3*^' 
the  purposes  of  this  book.    The  Act  1555,  cap.  29,  made  subscrip- 
tion imperative,^  subject  to  certain  conditions  as  to  notarial  sub- 
scription, which  were  superseded  by  the  more  specific  regulations 
of  the  Act  1579,  cap.  80.*    That  Act  requires  the  attestation  of  two 
notaries  and  four  witnesses  to  writs  not  signed  by  the  granter.     By 
the  Conveyancing  (Scotland)  Act,  1874,  section  41,  any  deed,  instru- 
ment, or  writing  may,  after  having  been  read  over  to  the  granter, 
be  executed  (in  the  fonn  prescribed)  on  behalf  of  such  granter,  who 
from  any  cause,  whether  permanent  or  temporary,  is  unable  to  write, 
by  one  notary  public  or  justice  of  the  peace  subscribiug  in  his 
presence  and  by  his  authority  before  two  witnesses.^    By  the  Act 
1584,  cap.  4,  as  extended  by  custom,  sealing  is  dispensed  with. 
Under  the  Statute  1593,  cap.  179,  the  name  and  designation  of  the 
writer  must  be  inserted  in  the  body  of  the  writ ;  *  with  reference  to 
which,  and  to  the  later  Statute  1681,  it  has  been  held  that  the  addition 
of "  writer  hereof  "  to  the  name  of  one  of  the  witnesses  (designed 
in  the  testing  clause)  is  a  sufficient  compliance  with  the  terms  of 
the  statute.^    Where,  in  a  testing  clause,  the  granter  declared  that 

'  Note  that  the  objection  of  erasure  '  A  notary  cannot  notarially  execute 

does  not  touch  the  case  of  the  granter's  a  deed  in  which  he  himself  is  interested ; 

lobBcription  being  written  on  an  erasure,  Ferric  v.  Ferrie*i  Trs,,  1868,  1  M.  291. 

becanse  it  is  hia  handwriting  ;  Brown  v.  As  to  the  objection  that  he  is  agent  for  a 

Bnwn,  18SS,  15  R.  511.     If  the  reader  pwty  to  the  deed,  see  Lang  v.  Lang*8 

doires  to  know  what  amounts  to  asigna-  Tn,,  1889,  16  K.  590.     As  to  whether 

tore  or  subscription,  he  may  consult  the  the  words  "  read  orer  "  in  the  docquet 

Lord  Ordinary's  note  in  the  great  case  of  (1874    Act)    are    inter    etierUialia^    see 

SUrUng  fUuari  ▼.  SUriing    CraufwrdCi  Wataon  v.  Beveridge,  1883,  11  R.  40. 

Tn.,  1885,  12  B.  610,  from  which,  and  *  Callander  v.  Callander'8  2V».,  17  Deo. 

the  opinioiia  delivered  in  the  Inner  House,  1863,  2  Macph.  291. 

be  win  learn  that  a  subscription  may  be  *  Bronnan  v.  Montgomerie,  1716,  M. 

ill^hle^  and  yet  be  effective.  16,869 ;    Maepheraon  v.   Marphenonj  7 

>  See  the  important  case  of  Henry,  Feb.  1855, 17  D.  858. 
1871,  9  M.  503,  where  aU  the  authorities 
are  ooQected. 
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CBAFTBR  XIV. 


Modern 
Statutes. 


he  bad  subscribed  these  presents,  consisting,  &c.,  stamped  accord- 
ing to  law,  by  W.  M.,  therein  designed,  the  omission  of  the  word 
"  written  *'  was  held  not  to  be  material.^    By  the  Act  1681,  cap.  5 
(Lord  Stair's  Act),  it  is  enacted,  "  that  only  subscribing  witnesaea 
in  writs  to  be  subscribed  by  any  party  hereafter  shall  be  probative, 
and  not  the  witnesses  insert  not  subscribing,^  and  that  all  such 
writs  to  be  subscribed  hereafter  wherein  the  writer  and  witnesses 
are  not  designed  shall  be  null,  and  are  not  suppliable  by  conde- 
scending upon  the  writer,  or  the  designation  of  the  writer  and 
witnesses."    The  subscription  is  declared  not  to  be  effectual  unless 
the  vritnesses  either  saw  the  party  subscribe,  or  give  warrant  to 
the  notary,  or  that  at  the  time  the  party  did  acknowledge  his 
subscription.'    It  is  not  necessary  that  the  acknowledgment  should 
be  made  to  the  two  witnesses  in  presence  of  each  other.*    The  Act 
1696,  cap.  15,  regulating  the  subscription  and  pagination  of  deeds 
written  book-ways,  has  been  repealed  as  regards  pagination  by  19 
and  20  Vict.,  cap.*i9.     By  the  38th  section  of  the  Act  of  1874  deeds 
are  to  be  probative,  although  the  writer  is  not  named  or  the  number 
of  pages  specified,  or  that  the  witnesses  ai*e  not  named  or  designed  in 
the  deed,  provided  that  designations  shall  be  appended  to  or  follow 
their  subscriptions ;  and  by  the  39th  section,  any  deed  subscribed 
by  the  granter,  and  bearing  to  be  attested  by  two  witnesses  sub- 
scribing, may  be  set  up  by  proof  in  any  action  in  which  the  deed 
is  founded  on,  or  under  a  summary  application  to  the  Court  or  the 
Sheriff.*    The  39th  section  has  had  the  effect  of  saving  many  wills 
which  might  have  been  held  invalid  under  the  too  strict  require- 


^  Johntton  V.  PettiffreWf  16  June  1865, 
8  Macph.  954. 

'  A  trustee  does  not  seem  to  be  dis- 
qualified from  being  an  instrumentary 
witness  to  the  trust-deed, — Mitchell  v. 
Miller,  1742,  M.  16,900  ;  nor  a  special 
legatee, — Ingram  y,  Steinaon,  1801,  M. 
''Writ,"  App.  2;  nor  even  a  general 
\egaAee,'-'Oraham  v.  Montrose,  1685,  M. 
16,887.  The  decision  in  SiTMona  v. 
SitMon,  1883,  10  R.  1247,  may  be  taken 
as  decisive  on  this  point,  and  note  that 
the  late  Lord  President  there  observed 
that  he  oould  not  see  any  good  foundation 
for  the  suggested  introduction  of  the 
English  rule  that  the  bequest  to  the 
instrumentary  witness  only  should  be  void. 
The  £ngli«h  rule  depends  on  Statutes 
25  Geo.  II.,  cap.  6,  and  1  Vict.,  cap.  26, 
§1 14,  15. 

•  See  Baird'a  Tr,  v.  Murray,  1883, 
11  R.  153  ;  Morrison  v.  Moslem* s  TV*., 


1 862, 24  D.  626, 1 M.  804 ;  it  was  there  held 
that  the  averment  that  the  inatramflntary 
witnesses  did  not  see  the  subscriptioD 
adhibited,  nor  was  it  acknowledged,  mart 
be  proved,  and  that  a  nan  memini  was 
not  proof.  It  is  not  necessary  that  an 
acknowledgment  should  be  in  words. 

«  Nogg  V.   CampbeU,  12  Kacch  1864, 
2  Macph.  849. 

B  Under  this  section  it  soffioes  that  a 
wiU  or  other  writing,  although  conwsting 
of  more  than  one  sheet  of  papor.  Is  wdy 
scribed  at  the  last  of  the  last  page,  the 
authentication  of  each  sheet  or  page  being 
dispensed  with ;  McLaren  v.  Mefmo^ 
1876,  3  R.  1151  ;  Brown  Peir.,  1883,  H 
R.  401.  Tlie  section  is  not  retx^ospectave ; 
Oardner  v.  Lueas,  1878,  5  R.  (GLL^) 
105,  affg.  5  R.  538 ;  and  aee  obwrta- 
tions  of  liord  President  Ii^lia  as  to  the 
88th  section. 
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ments  of  the  Scottish  Statutes,  and  of  the  cui'ious  and  quaint  rule  of  chapter  juv. 
law  according  to  which  the  efficacy  of  a  testamentary  deed  depends 
not  at  all  on  the  point  whether  the  testing  clause  was  extended  in 
the  granter's  lifetime,  and  in  virtue  of  his  unrecalled  mandate  to 
his  BoUcitor,  but  simply  and  solely  on  the  question  whether  the 
omission  was  supplied  before  the  deed  had  been  produced  in  judg- 
ment, t^.,  given  to  the  clerk  of  Court  for  inspection  by  the  other 
partT.^  The  mere  fact  that  two  persons  saw  the  testator  sign  a 
will  does  not  entitle  them  to  sign  as  witnesses  ex  intervaUo,  if  they 
were  not  called  by  the  testator  as  instrumentary  witnesses.^ 
The  limits  of  this  treatise  preclude  us  from  attempting  to  give 
even  an  outline  of  this  branch  of  the  law  of  evidence  as  settled  by 
decisions.^  The  subject  is  fully  treated  in  Mr.  Dickson's  treatise  on 
Evidence,  and  in  the  works  of  Menzies  and  Bell  on  Conveyancing.* 

512.  It  is  necessary  here  to  take  notice  of  the  subject  of  the  PrivHeges  of 
privil^s  accorded  by  custom  to  deeds  of  a  testamentary  nature ;  d^B^iTrSa. 
under  which  description  are  comprehended  wills  of  moveable  estate  ****"  to  notarial 
and  deeds  containing  provisions  intuitu  mortis.     On  this  subject 
Erskine  has  observed,  in  a  passage  frequently  cited,  that  ''  testa- 
mentary deeds  are  so  much  favoured,  that  if  the  testator's  intention 
appears  sufficiently,  they  are  sustained  although  not  quite  formal, 
especially  if  they  be  executed  where  men  of  skill  in  business  cannot 
be  had."  ^    In  practice,  the  privileges  of  testamentary  deeds  are  con- 
fined to  the  single  case  of  notarial  execution.    By  a  custom  referred 
to  by  all  the  institutional  writers,^  and  which  has  now  the  force 
of  law,  a  testament  of  moveables  by  a  party  unable  to  write  may  be 
executed  by  one  notary  in  presence  of  two  witnesses.^    And  by 


'  Compttre  Veauy  ▼.  Malcolm* i  TVt., 
1875,  2  R.  74  S,  with  HiU  v.  Arthur^ 
1870,  9  M.  223,  and  previous  cases  there 
died. 

*  Amf4t  V.  Bart,  1S72,  11  M.  62. 
Tlie  wiU  was  reduced. 

*  As   more  directly  related   to    wills 
sod  oodiols,  the  cases  may  be  here  noted 
ia  which  (notwithstaDding  its  liability  to 
fnndnlent  alteration)  pencil  has  been  sus- 
tuned  as  holograph  writ.     The  cases  are 
WUliatnmm  v.  Kennedy,  19  D.  443 ;  Sp. 
Ck.  ifsxVs  Ttb.,  1869, 8  M.  63 ;  Sp.  Ca. 
^cBuenu  T.  Simson,  Mupra.    It  may  be  kept 
in  view  that  the  doctrine  of  reiinterventue, 
vhiefa  is  of  coarse  inapplicable  to  testa- 
mentsry  writings,  may  be  founded  on  to 
rapport  the  provisions  of  a  contract  of 
nsRisge  in  so  far  as  these  are  onerous  ; 
and  it  was  so  held  in  two  cases  where  objec- 
tions were  taken  to  notarial  subscriptions, 


the  objection  in  one  of  the  cases  being 
necessarily  fatal  if  the  case  had  been  in 
nudU  finibus  eontractut, — Nubet  v.  NeW' 
lands,  1630,  M.  17,016  ;  Lang  v.  Lang*§ 
Tr§,^  16  R.  at  598.  Hence  the  mere  sub- 
scription of  the  party  may  be  sufficient. 
See  Kibble  v.  Steventon,  18  Dec.  1880,  9 
Sh.  233  ;  Dutdop  v.  Greenkes*  Trt,,  2 
Macph.  1,  3  Macph.  (H.L.)  46. 

«  Dicks.  Evid.,  §  636  et  teq. ;  Menzies 
Lect.  on  Gonv.,  cap.  2 ;  Bell's  Lect.  on 
Conv.,  p.  23  et  ieq.  Am  to  the  fonn  and 
style  of  trust-deeds,  see  the  Juridical 
Styles,  4th  ed.  voL  i.  p.  267,  and  the 
TiUes  to  Land  Acts,  1858  and  1860. 

^  Ersk.  3,  2,  23.  See  Narvd  v.  Bam^ 
9ay,  1763,  M.  12,290  ;  Kerry.  Bay,  1708, 
M.  16,968  {bit). 

>  Stair,  3,  8,  34  ;  Ersk.  3,  2,  23 ;  1 
Bell's  Com.  7th  ed.  p.  341. 

7  See  ^027  v.  Hepburn,  1623,  M.  16,960; 
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Common  law 
requisiten  of 
the  anthentica 
tion  of  holo- 
graph willa. 


CHAPTER  XIV.  the  Statute  1684,  cap.  133,  which  prohibits  clergymen  from  acting 
as  notaries,  there  is  an  exception  in  regard  to  "  the  making  of  testa- 
ments." The  effect  of  this  Act,  as  limited  by  judicial  constructioD, 
is  that  a  will  sigued  for  the  testator  by  the  clergyman  of  his  parish, 
before  two  \fitnesses,  is  valid  and  probative.^  Wills  executed  by  the 
intervention  of  clergymen  have,  however,  in  some  cases  been  set 
aside,  in  raspect  of  deviation  from  the  statutory  requirements,  e.g., 
the  omission  to  state  that  the  clergyman's  subscription  was  adhibited 
by  the  authority  of  the  testator  ;^  or  the  adhibition  of  the  name 
of  the  testator  instead  of  that  of  the  clergyman.^ 

613.  II.  Holograph  Writings. — ^At  common  law  a  deed  or 
testamentary  writing  holograph  of  the  grauter  is  not  required  to 
be  attested,  but  is  completed  by  the  mere  subscription  of  the  writer. 
Such  writings,  being  wholly  regulated  by  the  common  law,*  admit 
of  the  application  of  a  very  liberal  canon  of  criticism  in  the  deter- 
mination of  questions  relating  to  their  authority  or  validity.  As 
early  as  the  time  of  the  institutional  writers,^  the  privileges  of 
holograph  deeds  had  been  extended  to  such  as  were  holograph  in 
the  substantial  clauses, — as,  for  example,  in  the  case  of  testaments 
holograph  in  the  sums  bequeathed  and  in  the  names  of  tbe 
legatees ;  ®  while,  conversely,  holograph  writings  in  which  sums  or 
names  were  inserted  by  another  hand  were  deemed  invalid. 

614.  The  case  of  Macdonald  v.  CiUhbertsan''  raised  the  question 
whether  a  will  consisting  of  a  printed  form  filled  up  in  tbe 
testator's  handwriting  could  receive  efTect  as  a  holograph  writing, 
or  as  a  writing  not  coming  within  the  scope  of  the  Acts  which 
regulate  the  attestation  of  deeds  written  aiiena  manu.  It  was  held 
by  a  majority  of  the  judges  that  this  will  could  not  receive  effect 
It  was  pointed  out  by  the  writer,  who  dissented  from  the  judgment, 
and  retains  the  opinions  there  expressed,   that  the  exceptional 


Stodari  v.  ArUqf,  1799,  M.  16,857  ;  and 
contra,  OaUetly  y.  Macfarlane,  1  Aug. 
1848,  6  D.  1.  In  the  case  of  Ferrie  v. 
Ferrie,  23  Jan.  1863,  1  Maq>h.  291, 
where  a  notarial  attestation  of  a  tmot- 
eettlement  of  heritable  and  moveable 
estate  was  held  null  on  the  ground  that 
one  of  the  subscribing  notaries  was  a 
trustee  with  the  power  of  appointing  him- 
self factor,  and  receiving  remuneration 
for  his  services.  It  was  held  that  the  in- 
strument could  not  be  sustained  even  as  a 
settlement  of  moveables,  the  deed  being 
in  its  inception  a  deed  of  importance,  and 
dealing  with  the  granter's  whole  succes- 
sion. See  the  cases  there  cited,  and  also 
2  Pat.  415  ;  3  Pat.  865  ;  3  Pat  671. 


^  JHepbum  v.  Waughton^  1606,  M. 
16,827  ;  WtUiamdon  v.  Ur^ukari^  1688, 
M.  16,888. 

'  Mackenzie  v.  Burnett,  1688,  IL 
16,888 ;  Williamaon  v.  Vrquhari,  svpra. 

s  TraU  v.  TnUl,  1805,  M.  16,955.  See 
Gray  v.  Ballegemo,  1678,  M.  16,296. 

«  Stair,  4,  42,  6 ;  Ersk.  3,  2,  22 ;  1 
BeU's  Com.  7th  ed.  p.  841. 

^  See  Stair  and  Erak.,  ntpra. 

•  Vans  V.  MallocK  1675,  M.  16,885, 
and  case  of  ffartree  there  cited  ;  Panttm 
V.  GiUies,  22  Jan.  1824,  2  Sh.  632,  K.E. 
586. 

7  Macd^mald  v.  CSMikbertmm,  1890, 18 
R.  101. 
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privil^es  of  holograph  writings  depend  on  the  circumstance  that  chaptbb  xiv, 

the  Scottish  Statutes  do  not  in  fair  construction  apply  to  deeds 

other  than  manuscript  deeds  written  by  a  foreign  hand.     These 

Statutes,  he  considers,   do  not  apply  to  wills  which,  so  far  as 

written,  are  wholly  in  the  testator's  hand.    As  to  the   149th 

section  of  the  Titles  Act,  1868  (irirtually  abrogated  by  the  38th 

section  of  the  Conveyancing  Act,  1874),  it  is  impossible  to  read  the 

section  without  seeing  that  it  contemplates  the  case  of  a  printed 

form,  fiUed  in  manu  aliena,  and  no  other  case ;  and,  apart  from  the 

consideration  that  the  149th  section  does  not  profess  to  take  away 

any  existing  right,  the  argument  which  Lord  Kinnear  founds  upon 

that  section  does  not  appear  to  be  valid.    All  the  reasons  which 

lead  to  the  exception  of  holograph  Steeds  from  the  Statutes  apply 

to  a  case  of  this  kind,  the  main  reason  being  the  impossibility  of 

interpolation. 

616.  The  chief  difficulty  in  relation  to  holograph  consists  in  the  Holograph 
determination  of  the  question  whether  a  holograph  writing  is  a  will  JJ^^  ?SeudS 
or  is  merely  a  memorandum  or  paper  of  instructions.     The  case  of  ^^^  *  ^^^»  °'l 

1^  ,        .        *-^  ft  paper  of 

Munro  v.  Coutts  ^  is  an  instructive  example.     A  testator  having  iuatructiona. 
previously  executed  a  trust-settlement  of  his  whole  estate,  and  also 
a  will  in  the  English  form,  and  wishing  to  alter  his  testamentary 
dispositions,  wrote  to  his  solicitor,  saying,  "  I  send  you  the  codicil  I 
wish  to  be  made  to  my  last  will  and  testament."    The  enclosure, 
which  was  dated  and  signed,  began — "  I  wish  a  codicil  to  be  made 
to  my  last  will  and  settlement  in  the  following  manner.''     It  was 
held  by  Lord  Eldon,  on  a  consideration  of  the  correspondence 
between  the  deceased  and  his  solicitor,  and  other  facts  and  circum- 
stances, that  the  paper  was  intended  as  instruclions  for  the  prepara- 
tion of  a  codicil,  and  was  not  testamentary.    Again,  in  Lowson  v. 
Ford^  three  signed  papers,  containing  lists  of  names  with  sums  of 
money  written  opposite  to  them,  were  held  to  be  mere  memoranda 
tor  the  writer's  consideration. 

616.  It  is  to  be  observed  that  there  are  two  elements  in  the  Extrinsic  evi- 
question  whether  a  writing  is  of  a  testamentary  character — the  one  effect  admS-*' 
intrinsic,    and  the  other  extrinsic.    Where  a  holograph  will  or  "^^®* 
codicil  contains  proper  words  of  disposition  or  bequest,  and  either 
includes  a  regular  nomination  of  executors  or  trustees,  or  bears 
reference  to  a  previously  executed  will  or  trust-deed  containing 

'  Munro  t.  QmtU,  3  Jaly  1813, 1  Dow,  '  Jxnofon  v.  Ford,  20  March  1860,  4 

437 ;  with  this  authority  it  is  difficult  to  Macpfa.  631.    Another  paper  of  a  similar 

nomcile  the  decinon  in  SooU  t.  Seeale$,  character  was  sustained,  in  respect  that 

6  Feb.  1864,  2  Macph.  613,  giving  eflfeot  it  bore  an  indorsation  in  the  hand  of  the 

to  »  letter  by  the  deceased  lady  to  her  deoeased  that  her   trustees   would    act 

man  of  bofliiieaa ;    bnt  these  are  cases  upon  it  in  case  she  should  be  taken  away 

admittedly  of  great  difficnlty.  suddenly. 
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cHAPTBBznr.  such  a  nomination,  it  would  seem  that  extrinsic  evidence  is  not 
admissible  for  the  purpose  of  proving  that  it  was  not  intended  to 
have  a  testamentary  operation.^     On  the  other  hand,  where  a  writ- 
ing contains  no  words  of  testamentary  disposition  or  intention,  but 
is  simply  (as  in  the  case  of  Lowson)  a  list  of  names  and  sums,  it 
would  seem  to  be  incompetent  to  set  up  such  a  writing  as  a  wilib; 
extrinsic  evidence  of  intention.*      Within  the    limit    of  these 
extremes  extrinsic  evidence  has  been  liberally  admitted,  for  the 
purpose  of  ascertaining  whether  papers  which  are  expressed  iu 
testamentary  lanp[uage  are  testamentary  writings,  or  are  merely  of 
the  nature  of  drafts,  minutes,  or  instructions  for  the  pi*eparation  of 
such  writings.     Among  the  more  recent  cases  we  find  that  a  holo- 
graph writing  bearing  to  be  a  "  draft,"  *  and  another  beginning 
"  Memorandum  to  let  Mr.  T.  (testator's  agent)  know,"  *  were  not 
sustained  as  testamentary  writings.     The  most  remarkable  case  of 
the  kind  since  Munro  v.  Coutts  is  the  case  of  Hamilton  v.  Whyte,^ 
where  a  paper  titled  "  Notes  of  intended  settlement  by  Walter 
Whyte  of  Bankhead,"  was  held  in  the  Court  of  Session  and  in  the 
House  of  Lords  to  be  a  testamentary  writing  disposing  of  the 
granter's  heritable  and  moveable  estate.     According  to  Lord  Mon- 
creiff,  "  The  writing  itself  in  its  substance  is  a  completed  settlement. 
It  is  the  work  of  a  man  with  some  knowledge  of  legal  phraseology, 
is  evidently  carefully  extended  from  a  draft,  written  in  a  fair  and 
distinct  hand,  very  clearly  expressed  in  appropriate  language,  and 
signed  by  the  writer."     Lord  Selborne  emphasised  the  point  that 
the  writing  was  in  all  its  provisions  expressed  in  de  prcMoUi 
language.    The  proof  which  was  allowed  admittedly  threw  no  light 
on  the  question  of  completed  intention,  but  brought  out  the  facts 
that  the  testator  left  no  other  will,  and  had  never  givnn  instructions 
to  an  agent  for  the  preparation  of  one.    The  question  remained 


^  See  for  example  Moyal  Ii\/irmary  v. 
Muir't  7W.,  9  R.  at  pp.  355-6,  per  Lord 
President ;  Trontona  v.  Tronaon,  1884, 
12  R  155  ;  Bobb*8  Tn,  v,  RM,  1872,  10 
'^.  692.  la  the  case  of  Munro,  Lord 
Eldon  observed  that  extrinsic  evidence 
was  properly  admitted,  "as  the  paper 
was  of  a  doubtfid  and  ambiguous  charac- 
ter, and  required  explanation,"  1  Dow, 
451. 

'  Lowion,  utmpra;  Cdvinv,  ffuteJii- 
«m,  1885,  12  R.  947.  These  cases,  and 
the  cognate  case  of  Baird  v.  Jcuip^  18  D. 
1246,  are  discussed  in  Chapter  XVIIL, 
Section  IV.,  under  the  head  of  ''Un- 
certainty "  in  Wills.  *'  I  know  of  no  in- 
stance in  the  whole  range  of  cases  of  this 


class  in  which  a  msro  ennmeiatum  ci 
names  and  figures  was  held  aa  effective 
dtolaration  of  testamentary  intention 
when  there  were  no  words  indicative  that 
the  names  were  intended  to  be  those  of 
parties  to  be  benefited  by  the  tesUtoTi 
and  the  figures  to  be  indicative  <^  be- 
quests or  legacies  which  thoee  parties 
were  to  receive  ;  '*  per  Lord  Ckiwan,  4 
Macph.  638. 

•  For9ytK$  Tvb.  v.  Ponytk,  1872,  10 
M.  616. 

•  Cv,nningkam  v.  Murray*  u  IVs.,  1871, 
9  M.  718. 

•  Hamilton  v.  White,  1882,  9  B.  (HX.) 
53  ;  affg.  8  R.  940. 
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whether  the  title  or  heading  "  reduces  this  very  careful  composition  chaptbr  xiv. 

from  an  expression  of  present  testamentary  intention,  which  its 

terms  import,  to  the  level  of  a  mere  memorandum  of  what  the 

writer  thought  he  might  possibly  do  at  some  future  time."^     In  the 

opinion  of  the  Court  and  the  House  of  Lords,  the  word  "  notes  "  in 

the  title  was  not  inconsistent  with  testamentary  intention,  since 

the  word  might  be  taken  (it  is  understood)  as  equivalent  to  codicil 

in  the  classical  sense  ;  and  the  expression  "  intended  settlement " 

was  consistent  with  the  notion  of  a  present,  though  ambulatory, 

testamentary  intention.     Lord  Selborne  in  his  judgment  founds 

largely  on  the  English  probate  cases  of  the  period  antecedent  to 

the  Wills  Act ;  but  while  reluctant  to  express  dissent  from  an 

authority  so  high,  the  writer  ventures  to  add  that  it  admits  of  easy 

demonstration  that  prior  to  the  Wills  Act  wills  were  admitted  to 

probate  in  England  which  could  not  possibly  have  been  sustained 

by  a  Scottish  Court. 

617.  A  mutual  contract  or  mutual  settlement  inter  vivos,  written  Bilateral 
by  one  of  the  parties  and  signed  by  all,  will  not  always  receive  g^ph  ©/one  of 
effect  even  as  a  holograph  writing  of  the  party  who  wrote  it  out,*  ^^  pwrties. 
though  it  may  be  validated  m  inteTrventu ;  the  principle  being  that 
there  is  no  contract  unless  all  the  parties  are  bound.     But  in  the 
case  of  MacmUlan  v.  Maximilian^  an  entry  on  the  fly-leaf  of  a 
family  Bible,  signed  by  husband  and  wife,  the  entry  being  in  the 
handwriting  of  the  husband,  and  bearing  that  "  the  longest  liver  is 
to  have  all  that  remains  after  our  debts  are  paid,''  was  sustained  as 
a  be(|nest  of  the  husband's  moveable  property.     On  this  case  Lord 
CuniDghame  observed  :  "  In   an  ordinary  agreement  inter  vivos, 
where  one  party  is  set  free,  there  is  generally  a  presumption  that 
the  other  had  the  will  to  be  set  free  too.     But  here  there  is  no  such 
presumption.    There  is  no  ground  for  inferring  that  the  man  him- 
self wished  his  money  to  go  otherwise  than  as  this  paper  plainly 
says."  * .  It  would  seem,  therefore,  that  a  mutual  will,  holograph  of 
one  of  the  parties,  is  effectual  as  a  testamentary  writing  of  the 
party  by  whom  it  is  written.    And  it  may  be  added,  that  a  docquet 
holograph  of  the  other  party  would  operate  as  a  ratification  of  his 
part  of  the  settlement.^ 

51&  It  appears  to  be  settled  by  authority  that  a  writing  pur- 

1  8  R.  94S.    See  also  .ROcAi^  y.  WhUh,  Trt,  v.  Stirling,  13  Dec.  1861,   24  D. 

1880,  8  R.  101.  163. 

3  MOUr  T.  Farquharson,  29  May  1835,  ^  13  D.  190. 

13  Sh.    839 ;   Spreul  v.    WiUon,   1809,  ^  Johmtone  v.    Coldstream,    80   June 

Hume,  920.  1843,  5  D.  1297  ;  Lanprie  v.  LawHe,  14 

*  MacmUlan  ▼.    MacmUlan,  28  Nov.  Jan.   1859,   21   D.    240 ;    Macintyre  v. 

1850,   13  D.  187;    and  see  Lai'me  v.  MaitfarLant'%  Tn,,  1  Mar.  1821,  F.C.  ; 

Lnerie^  14  Jan.  1859,21  D.  240;  WUion'a  Dunlop  v.  Greenlees'  Tra„  2  Macph.  1 ; 

2  June  1865,  3  Macph.  (H.L.)  46. 
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CHAPTER  xiY.  portiog  to  bc  holograph  is  receivable  as  such  until  the  contrary  is 
In  what  cases  provcd.^  The  ratio  of  this  rule  of  evidence  is  not  apparent,  because 
wrSngis'pre?^  o^  ^^e  supposition  that  the  writing  is  forged,  we  have  only  the 
surned  to  be  forger's  Certificate  that  the  writing  is  genuina  In  the  absence  of 
a  statement  in  a  will  that  it  was  written  by  the  granter,  an  executor 
applying  for  confirmation  undertakes  the  onus  of  proving  its 
validity.  On  this  subject  Erskine  observes :  *  "  Holograph  writings 
ought  regularly  to  mention  that  they  are  written  by  the  granter ; 
in  which  case  they  are  presumed  holograph  unless  the  contrary  be 
proved.  But  though  this  should  be  neglected,  a  proof  of  holograph 
would  be  admitted,  either  coniparatione  lUei'arum  or  by  witnesses 
who  saw  the  deed  written  and  signed."  In  Anderson  v.  (fUl  *  it  was 
contended  by  the  executor  that  the  onus  of  proving  the  will  to  be 
the  deed  of  the  testator  was  displaced  by  proof  that  the  signalure 
was  in  the  same  handwriting  as  the  body  of  the  deed.  But  it  was 
held  by  the  House  of  Lords,  affirming  the  judgment  of  the  Court 
of  Session,  that  it  is  incumbent  on  the  executor  to  show  that  the 
will  is  in  the  handwriting  or  is  holograph  of  the  granter.*  This 
rule  applies  to  marginal  alterations  of  and  additions  to  holograph 
writings,  as  well  as  to  words  written  on  erasures  ;  and  therefore  a 
general  statement  by  the  granter  that  the  will  was  written  by  him- 
self, does  not  relieve  the  executor  from  the  necessity  of  showing 
that  the  will  in  its  altered  condition  is  an  authentic  testatnentary 
writing. 
Signature  is  >  619.  A  holograph  wiU  (according  to  the  latest  and  best  autho- 
**T**ti**t?^*  rity)  is  not  valid  unless  authenticated  by  the  testator's  signature; 
of  a  holograph  for  if  not  subscribed,  such  writs  are,  as  Lord  Stair  observes, 
wui  or  codicil.  «  m^jerstood  to  be  incomplete  acts,  from  which  the  party  hath 
resiled ;"  though  he  adds,  **  if  they  be  written  in  count  books,  or 
upon  authentic  writs,  they  are  probative,  and  resiling  is  not  pre- 
sumed."^ In  accordance  with  this  opinion,  unsigned  holograph 
wills,  though  commencing  with  the  testator's  name,  have  been  hdd 
to  be  incomplete  and  ineffectual®  The  ground  of  decision  in  the 
three  cases  cited  was  the  same,  as  the  following  sentences  show:— 
"  The  necessity  of  subscription  to  a  will  is  a  matter  which  depends 
on  no  technical  rule,  such  as  the  use  of  dispositive  words  in  con* 


1  Erek.  3,  2,  22 ;  1  BeU*B  Com.  7th 
ed.  p.  341.  Jiothes  v.  LedU,  1635,  M. 
12,605;  TumbuU  v.  Doodle  29  Feb. 
1844,  6  D.  896 ;  Robertaon  v.  Ogilvie*» 
TV*.,  20  Deo.  1844,  7  D.  236 ;  WadddL 
y.  WadddL'i  Tn,,  18  May  1845,  7  D. 
607,  per  Lord  Moncreiff. 

3  Erskine,  tupra, 

>  Anderwn  v.  GUI,  16  April  1858,  3 
Maoq.  180. 


«  3  Maoq.  186. 

B  Stair,  4,  42,  6. 

>  J)un/4)p  V.  DwUopy  11  Jane  1839, 1 
D.  918  ;  Skinner  v.  Forbn,  1883,  11  R. 
88 ;  Oofdie  ▼.  Shedden,  1885, 18  R.  138. 
This  nUe  was  relaxed  in  a  very  peeoliar 
case,  RuiBdCi  Trz,  ▼.  Hendtnon,  18SS» 
11  R  288  ;  and  see  GiUe$pie  v.  DonM 
«m'«  TVf.,  22  Dec.  1831, 10  Sh.  174. 
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veyiDg  heritage,  but  is  familiar  to  all  the  lieges  without  exceptiou.  chapter  xiv. 

Every  man  knowa  the  difTerence  between  a  deed  that  is  signed  and 

one  that  is  unsigned.    It  appears  to  me,  therefore,  that  the  deceased 

must  have  believed  and  understood   that  the  writing  was  not 

effectual  so  long  as  he  withheld  his  subscription  from  it,  and  that, 

if  we  now  sustained  it  as  a  valid  instrument,  we  should  be  making 

a  will  which  the  party  died  believing  to  be  ineffectual."  ^    *  The 

role  (of  Lord  Stair)  has  a  peculiar  applicability  to  testamentary 

writings,  for  if  a  man,  making  or  writing  his  own  will,  lays  it  aside 

without  signing  it,  he  mast  be  taken  to  mean  that  he  wants  more 

time  to  consider  whether  he  should  subscribe  that  will  at  all,  or 

only  after  he  should  have  made  certain  alterations  on  it."  *    **  It 

is  very  common  for  persons  who  are  possessed  of  property  to  make 

memoranda  of  what  they  propose  to  do  for  their  relatives  when  they 

think  it  proper  to  execute  a  will,  and  it  most  frequently  happens 

that  such  memoranda  are  left  unsigned  for  future  consideration. 

If  it  is  known  and  understood  that  subscription  is  necessary  to  a 

will,  the  existence  cf  such   memoranda  will  not  be  a  cause  of 

embarrassment  either  to  the  writer  in  his  lifetime  (in  case  he  may 

have  mislaid  them)  or  to  his  executors  after  his  death."^   A  notary's  Exceptimi  in 

holograph  docquet,  authenticating  the  deed  of  a  person  who  can-  d^S«t^^*** 

not  write,  has  been  sustained  although  not  subscribed,  when  it 

contained  the  notary's  name  in  greriiio}    And  an  unsigned  codicil 

may  be  adopted  by  a  holograph  docquet 

620.  By  the  Conveyancing  Act,  1874,  section  40,  **  Every  holo-  Date  of  a 
graph  writing  of  a  testamentary  character  shall,  in  the  absence  of  ^^^^p^p^^  "^'^ 
evidence  to  the  contrary,  be  deemed  to  have  been  executed  or  made 
of  the  date  it  bears."  Under  the  older  law  holograph  deeds,  if  the 
date  of  execution  was  not  cleared  up,  were  presumed  to  be  executed 
on  deathbed ;  but  this  objection  is  also  displaced  by  Statute  as  to 
deeds  thereafter  executed.*  Since  the  abolition  of  the  right  of 
challenge  ex  capite  lecii,  the  question  is  no  longer  important. 

521.  Seduction  ex  capite  lecti  being  a  privilege  personal  to  the  Proof  of  date 
heir,  it  follows  that  a  holograph  settlement  of  heritage  was  effectual  iit^^^^^^ 
if  the  privilege  was  renounced.*    And  it  may  be  added  that  the 
date  of  a  settlement  inter  vivos  can  neither  be  questioned  by  the 
granter  of  the  settlement,^  nor  by  a  grantee  who  has  accepted  the 
conveyance  in  his  favour.® 

^  1  D.  921,  per  Lord  FuUerton.  v.  Hon,  183S,  16  Sk.  435,  per  Lord  Pr. 

*  11  R.  SN)-91,  per  Lord  Pr.  Inglis.  UDpe. 

'  IS  R.  140,  Lord  Ordinary's  note.  '  Tait  on  Evidence,  106 ;  Dickson  on 

«  OuOen  T.  Tkonuofu,  1731,  M.  16,842 ;  Evidence,  §  764. 

(Toniofiv.  Ifttrmy,  1765,  M.  16.818.  '' E.   Dunfermline   v.    E,    Callander, 

•  Erdc  8,  2,  22 ;  and  aee  Stair,  3,  4,  1674,  1  Br.  Sop.  708. 

29  ;  Erek.   3,  8,  96.     WaddL^  v.  Wad-  •  SeoU  v.  Douglai,  1737,  M.  12,616  ; 

ddTiTrt.,  1846,  7  D.  605 ;  andaee^M^tie      Elch.  **  Prescription,"  No.  12. 
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cHAPTKExnr.        62i  III.  Filling  up  of  Blanks. — By  the  Act  1696,  cap.  25,  it 
statutory  noL  IS  enacted, ''  That  for  hereafter  no  bonds,  assigQatious,  dispositions, 
bUnkM^     or  other  deeds  be  subscribed  blank  in  the  person  or  persons'  name 
name  of  the     in  whose  favours  they  are  conceived,  and  that  the  foresaid  person 
or  persona  be  either  insert  before  or  at  the  subscribing,  or  at  least 
in  presence  of  the  same  witnesses  who  are  witnesses  to  the  subscrib- 
ing before  delivery.    Certifying  that  all  writs  otherwise  subscribed 
and  delivered  blank,  as  said  is,  shall  be  declared  null."    This  Act 
applies  to  trust-settlements  blank  in  the  names  of  the  trustees.^ 
According  to  Erskine,  the  names  of  the  disponees  will  be  presumed 
to  have  been  filled  in  before  delivery,  unless  the  contrary  be 
proved.'    It  hats  been  made  matter  of  dispute  whether  this  pre- 
sumption would  hold   good  if  the  name  of   the  disponee  were 
inserted  in  a  different  handwriting  from  that  of  the  body  of  the 
deed.    The  case  of  Donaldson  v.  Donaldson  is  an  authority  in  the 
negative;'  and  Professor  Menzies  justly  observes,^  that  it  would 
be  dangerous  to  risk  the  validity  of  a  deed  on  the  insertion  of  a 
disponee's  name  by  a  party  not  designed  in  the  testing  clause. 
Precautions  to        523.  In  consequence  of  inattention  to  the  provisions  of  the 
iugunbianiu  Statute  in  relation  to  the  filling  up  of  blanks,  deeds  of  settlement 
in  Willi.  hAVB  in  several  instances  been  defeated.    In  Pentland  v.  Hare^  the 

testator,  who  was  in  India,  executed  and  sent  home  two  trust- 
settlements  in  the  same  terms,  one  of  them  being  left  blank  in  the 
names  of  the  disponees,  but  with  instructions  to  his  agent  to  com- 
plete the  duplicate  in  the  event  of  the  perfect  copy  not  arriving. 
The  agent  accordingly  filled  up  the  blanks  as  directed.  The  per- 
fect deed  never  arrived.  The  duplicate,  which  had  been  filled  up 
by  the  agent,  was  afterwards  challenged  as  a  blank  deed  under  the 
Statute  1696,  and  the  objection  was  sustained.  In  AbemeOiy  v. 
Forbes^  the  validity  of  a  deed  of  entail  was  called  in  question  on 
the  ground  that  the  name  of  the  last  substitute  had  been  inserted 
outwith  the  presence  of  the  testamentary  witnesses.  But  the  entail 
was  held  to  be  effectual  in  relation  to  all  the  heirs  other  than  the 
party  whose  name  had  been  irregularly  inserted. 
Blanks  in  624.  A  settlement  for  charitable  purposes  is  not  necessarily  in- 

ch*arito^^         effectual  by  reason  of  the  occurrence  of  blanks  in  the  specification 
poses.  of  the  persons  intended  to  be  benefited,  or  the  property  or  sum  of 

money  intended  to  be  applied ;  these  being  regarded  as  matters  of 

^  Pentland  v.  ffare,  22  May  1829,  7  ^  Menaes  on  Conveyanoing,    3d  ed. 

Sh.  640.  p.  181. 

^  Ruddimanw.  Merchant  MavdmHotp,,  '     ^  PtnUand  v.  Hare,  22  May  1829,7 

1743,  M.  11,462.                                       '  Sb.  646. 

>  Enk.  3,  2,  6 ;  Donaldton  v.  Donald-  '  Abemethy  y.  Forbes,  16  Jan.  1835, 

ton,  1749,  M.  9080.  13  Sh.  263. 
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detail,  which  may  competently  be  left  to  the  discretion  of  trustees.*  chaptbb  iiy. 
Bat  it  would  seem  that  a  legacy  of  an  indefinite  sum  to  an 
individual  would  be  void  for  uncertainty,  unless  it  were  in  the 
nature  of  a  recompense  for  services  rendered,  or  for  a  rational 
canse.^  An  indefinite  bequest  may  be  made  efiectual  by  being 
conjoined  with  a  power  to  trustees  to  fix  the  amount  of  the  pay- 
ment.' 

JSECTION  11. 

Effect  of  Alterations,  Makginal  Additions,  etc. 

626.  I.  Alterations  on  Tested  Instruments. — One  of  the  Anthentidtvof 

known  grounds  of  reduction  of  a  deed  is  that  the  deed  is  "  vitiated  ^ph"  how  far 

in  essenticdibus'' *  but  it  is  much  to  be  desired  that  lii*ht  and  air  "J?**^ ^^ 

should  be  admitted  into  this  somewhat  obscure  comer  of  the  law. 

The  loss  or  destruction  of  the  actual  deed,  or  paper  writing,  does 

not  put  an  end  to  the  deed  as  the  deed  of  the  truster,  for  if  the 

act  is  either  accidental,  or  is  done  without  the  authority  of  the 

granter,  then  of  course,  if  the  contents  are  known,  the  deed  may 

be  set  up  by  a  declaratory  decree  in  an  action  of  proving  the  tenor. 

But  now,  if  only  a  part,  or  a  clause,  or  it  may  be  a  single  word  in 

a  deed  is  destroyed  or  rendered  illegible,  whether  this  be  the  result 

of  accident,  as  in  the  case  of  ink  being  spilt  over  an  open  page,  or 

of  design,  as  if  a  person  interested  in  defeating  an  entail  should 

erase  an  essential  word  in  an  irritant  clause,  substituting  for  it 

something  unmeaning  or  ineffective,  it  cannot  be  doubted  that  on 

proof  of  such  accident  or  fraud,  and  of  the  tenor  of  the  deed  as 

executed,  the  deed  might  be  set  up,  aud  the  beneficiaries  or  grantees 

restored  to  their  rights  by  a  declaratory  decree.     Keeping  in  view 

these  illustrations,  it  follows  that  the  general  statement,  that  a  will  or 

deed  is  reducible  when  it  is  vitiated  in  essentialibuSyiQ  a  very  inaccurate 

and  misleading  proposition.     There  are  only  two  cases  where  the 

affirmative  of  this  general  proposition  is  true: — 1st,  Where  the 

vitiation  is  known  to  be  the  act  of  the  granter  of  the  deed^  or  of  some 

one  authorised  by  him ;  2rf/y.  Where  it  is  impossible  to  discover 

when  or  how  the  vitiation  took  place,  and  then  it  is  presumed  to  be 

^  BUIy.  Bums,  14  April  1826,  2  W.  >  StewaH  v.  SUwart,  26  Nov.   1813, 

AS.  80,  affirming  8  Sh.  389,  N.E.  275  ;  F.G. 

Crkhtan  ▼.  Oriermm,  25  July  1828,  3  W.  >  Murray  v.  Fleming,  1740,  M.  4075  ; 

k  8.  8*29,  affirming  4  Sh.  553,  N.  E.  561 ;  Snodgrass  v.  Buchanan,  1 806,  M. ''  Service 

Magt,  of  Dundee  t.  MorrU,  1  May  1858,  of  Heirv,"  App.  No.  1. 

3  Macq.  134,  154,  overraUng  Even  v.  «  Stair,   4,   42,   19 ;  Ersk.  3,  2,  20  ; 

Moifs,  of  Montroae,  17  Nov.  1830,  4  W.  Balfoor'B  Practicks,  868. 
ft  &  846.      See  infra,  Chapter  LIII. 
(CbariUble  Truste). 
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Distinction  as 
to  the  efFect  of 
erasures,  and 
of  deletions 
which  do  not 
make  the 


CHAPTBR  xiT.  dotie  bj  the  granter  of  the  deed  after  subscription.  In  such  cases 
there  is  either  a  virtual  revocation  of  the  deed,  real  or  presumed, 
or  there  is  the  attempt  to  make  a  new  deed,  which  fails  for  want 
of  re-attestation. 

626.  A  broad  distinction  exists  between  erasures,  or  such 
vitiations  as  render  the  original  text  illegible,  and  deletions  made 
in  the  usual  way  by  drawing  a  pen-stroke  across  the  lines,  which 
will  next  be  considered.     Cou fining  our  attention  meantime  to 

Siegibie.^  *°*  erasures  or  vitiations  of  the  first-mentioned  class;  the  law  as  to 
these  is  stated  in  Chrant  v.  Sheplierd}  where  an  entail  was  cut  down 
because  the  name  and  designation  of  the  first  heir-substitute  in  the 
destination  was  written  on  an  erasure,  and  Lord  Lyndhurst  ob- 
served, "  The  deed  being  clearly  improbative,  no  evidence  can 
be  admitted  to  prove  when  or  by  whom  the  alterations  were  made; 
and  there  is  nothing  on  the  face  of  the  deed  itself  to  show  that  the 
alterations  were  made  before  the  execution.  .  .  .  The  pre- 
sumption of  law  therefore  is,  that  they  were  made  afterwards."  * 
But  to  this  opinion,  which  would  seem  to  predicate  the  nullity  of 
all  conveyances  vitiated  in  the  name  of  a  grantee,  a  qualification  was 
adjected.  "  There  is  no  doubt,"  his  Lordship  continued,  "  that  a 
deed  may  be  good  in  part  and  bad  in  part.  Where  there  are  two 
independent  provisions,  the  one  may  be  vitiated  by  erasure  and  the 
other  may  prevail,  €is  in  the  case  of  a  deed  giving  a  legacy  to  A.  and 
another  to  B.  If  the  legacy  to  A.  be  vitiated  by  erasure,  yet  the  legacy 
to  B.  would  remain  good.  So  also,  where  there  is  a  grant  of  an 
estate  with  a  series  of  substitutions,  and  one  of  the  later  substitu- 
tions fails  by  reason  of  an  erasure,  that  would  not  affect  the  previous 
estates.  This  was  decided  in  the  Balbeithan  case,'  and,  as  it  would 
seem,  on  the  ground  of  those  estates  not  being  dependent  on  the 
subsequent  limitation.**  *  The  subject  is  further  developed  in  the 
elaborate  opinion  of  Lord  Westbury  in  the  entail  case  of  GoUan  v. 
Oollan,  To  avoid  repetition,  reference  is  made  to  a  subsequent 
chapter,  where  the  opinion  is  quoted  ad  lonfftim.^  The  name  of  the 
grantee,  if  he  takes  a  beneficial  interest,  is  inter  cssentialia,^  The 
date  nt  which  an  obligation  is  prestable  is  a  material  part  of  the 


1  Gran^9  Tra.  v.  Skephfrd,  21  July 
1847,  6  BeU,  153. 

9  6  B«U,  171. 

'  Abemetkie  v.  ForbeSy  16  Jan.  1835, 
13  Sb.  263. 

*  6  BeU,  172.  The  cue  of  Peddie  v. 
Doig'a  Trs,,  1857,  19  D.  820,  raised  the 
question  whether  the  vitiation  in  e$8en- 
tialibus  of  a  codicil  involved  the  will  to 
which  it  was  anciUary  in  the  nullity.  In 
this  case  the  doctrine  of  partial  nvUUy 


WM  applied,  the  vitiated  danse  being 
only  a  precept  of  sasine  for  feudMliaiDg 
the  gift. 

*  Chapter  XXVIL,  Section  I.,  ti\/rm 
citing  GaUan  v.  (hUany  1863,  1  K. 
(H.L.)  65. 

*  Orant'8  Tn.  v.  Shepkerdy  21  July 
1847,  6  Bell,  153,  affirming  6  D.  464 ; 
lUid  V.  Kedder,  80  July  1840, 1  Bob.  183, 
affirming  13  Sh.  619. 
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deed ;  ^  so  also  is  the  sum  stipulated  to  be  paid.^  Alterations  in  chaptsr  nv, 
the  testing  clause  are  almost  always  destructive  to  the  deed ;  as, 
for  example,  in  the  date  of  execution,*  or,  under  the  old  law,  in  the 
statemeDt  of  the  number  of  the  pages.^  In  a  deed  of  entail,  the 
restraining  clauses  are,  of  course,  essential.^  Passing  to  the  con- 
sideration of  vitiations  or  alterations  of  the  second  class,  i.e.,  such 
as  do  not  render  the  deed  in  its  pristine  form  illegible,  the  views 
of  the  writer,  stated  under  judicial  responsibility,  are  given  in  a 
condensed  form  in  the  following  extract  from  his  opinion  (a  final 
judgment)  in  PattesorCs  Trustees  v.  University  of  Edinburgh,^  To 
the  four  propositions  there  developed  he  adheres,  presuming  that 
they  relate  to  alterations  appearing  upon  tested  instruments. 

''My  view  on  this  subject  may  be  stated  in  four  propositions,  all  Rnles  for 
of  which  appear  to  be  necessary  for  the  decision  of  the  case  before  the  eScTo? 

jQo  • deletions  in 

wills. 

"  (1.)  If  a  will  or  codicil  is  found  with  the  signature  cancelled,  or 
with  lines  drawn  through  the  dispositive  or  other  essential  clause 
of  the  instrument,  then,  on  proof  that  the  cancellation  was  done  by 
the  testator  himself,  or  by  his  order,  with  the  intention  of  revoking 
the  will,  the  will  is  held  to  be  revoked ;  otherwise  it  is  to  be  treated 
as  a  subsisting  will.  So  much  appears  to  be  established  by  the 
decisions,  amongst  which  the  older  decisions  of  the  English  Courts 
may  be  referred  to  in  illustration  of  what  I  conceive  to  be  a  prin- 
ciple common  tiO  the  systems  of  law  of  England  and  Scotland.^ 

"  (2.)  If  a  will  or  codicil  is  found  with  one  or  more  of  the  legacies 
or  particular  provisions  scored  out,  I  should  hold  that  this  raises 
no  case  for  inquiry  as  to  the  testator's  intention  to  revoke  the 
instrnment  in  whole,  but  that  a  question  is  raised  as  to  the  inten- 
tion to  revoke  the  particular  provision ;  and  I  should  not  hold  the 
provision  revoked  unless  upon  evidence  that  the  scoring  was  done 
by  the  testator  himself,  or  by  his  direction,  with  the  intention  of 
revoking  the  clause.®  If  the  deletion  were  authenticated  by  the 
testator's  initials,  recognisable  as  his  handwriting,  I  should  hold  this 
to  be  sufficient  proof  that  the  deletion  was  the  act  of  the  testator, 
the  full  signature  being  only  necessary  to  an  act  of  positive  disposi- 
tion or  bequest.  It  is  hardly  necessary  to  give  reasons  for  denying 
effect  to  unauthenticated  and  unproved  deletions,  because  to  hold 

^  Kwkwood  T.  Patriek,  25  June  1847,  June  1828,  6  Sb.  991  ;  Cattau  v.  Ken- 

9  D.  1361 ;  HfmU  r.  Merry,  M.  "  V^rit/*  iwrfy,  2  June  1881,  9  Sh.  688. 

Appi  No.  8  ;  17  Much  1808,  5  Pat.  101.  »  Fra9tr  v.  Frater,  11  Mar.  1864,  16 

» lawrie  V.  Reid,  1712,  M.  12,284.  D.  868. 

»  Snitk  V.  Jtanhine,  80  July  1840,  1  •  PaUetorCi  Trt.,  1888,  16  R.  78. 

Bob.  178.  f  See  Chapter  XXL,  Section  IV.  (Re- 

*  Mwriton  v.  Nitbet,  80  Jnne  1829,  vocation  by  Cancellation). 

7  Sh.  810 ;  Oayvood  v.   M*Keand,  19  ■  Supported    by   PeUicrew*8    Trt.    v. 

PeUigrew,  1884,  12  R.  249. 
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cHAPTKB  XIV.  the  contrary  would  be  equivalent  to  saying  that  any  one  who  could 
get  access  to  a  will  might  increase  the  interest  of  the  residcuuy 
legatees  by  drawing  his  pen  through  the  legacy  clauses. 

"  (3.)  If  a  will  or  codicil  is  found  with  marginal  or  interUoeal 
additions,  apparently  in  the  testator's  handwriting,  I  should  not 
hold  these  to  be  part  of  the  instrument,  except  in  so  far  as  they 
are  authenticated  by  the  signature  or  initials  of  the  testator.  My 
reason  is,  that  our  law  does  not  give  any  effect  to  unsigned  writ- 
ings, even  when  holograph.  This  may  be  right  or  may  be  wrong. 
I  think  it  right ;  but  the  principle  is  that,  until  the  signature  is 
adhibited,  the  truster  is  supposed  not  to  have  declared  his  inten- 
tion to  be  in  the  terms  written  down.  Now,  I  cannot  see  that 
there  is,  or  ought  to  be,  any  difference  of  principle  in  regard  to  the 
necessity  of  subscription  between  the  case  of  a  codicil  written  at 
the  end  of  a  will  or  on  a  separate  paper,  and  the  case  of  a  marginal 
or  interlineal  addition,  which,  if  written  after  the  execution  of  the 
instrument,  can  only  receive  effect  as  a  codicil^  Having  r^rd  to 
previous  decisions,  I  think  that,  in  the  case  of  mai^nal  additions 
or  interlineations,  the  authentication  may  be  by  initials,  on  the 
ground  that  the  subscription  at  the  end  of  the  writing  coven 
everything,  and  that  the  initial  letters  of  the  granter's  name  suffice 
to  authenticate  the  new  matter  as  part  of  the  instrument. 

"  (4.)  When  the  will  or  codicil  contains  words  scored  out  and 
others  inserted  in  their  places,  I  think  that  the  cancellation  of  the 
words  in  the  original  writing  is  conditional  on  the  substituted 
words  taking  effect.  Accordingly,  if  the  substituted  words  are 
rejected  on  the  ground  that  they  are  unsigned,  the  deletion  is  also 
to  be  rejected,  and  the  will  ought  to  be  read  in  its  original  form."^ 
Erasarein  627.  It  is  on  the  principle  that  vitiation  of  the  name  of  a 

not^Msen™*  grantee  affects  only  the  estate  or  interest  given  to  him  that  we 
tuis,  and  does  may  most  satisfactorily  rest  the  decisions  sustaining  deeds  of 
deed.  trust,  notwithstanding  the  entire  destruction  of  the  clauses  of  con- 

veyance to  trustees.  In  the  earlier  cases,'  the  difficulty  was 
avoided  by  holding  that  the  deletion  of  the  name  of  one  trustee 
was  immaterial  if  there  remained  a  sufficient  conveyance  in  favour 


^  Compare  JoKik  v.  Rennie,  where  the 
marginal  holograph  alteration  on  a  tested 
deed  received  effect  because  it  was  signed, 
with  Brown  v.  MaxweWt  Exr,,  1884,  11 
R.  821,  where  effect  was  denied  to  a 
marginal  note  because  it  was  unsigned. 
See  also  Kirhpatrich  v.  Bedford,  1878, 
6  R.  (H.L.).  At  p.  8,  though  this  case  is 
not  precisely  in  point,  because  the  deed 
itself  was  holograph.  The  marginal  addi- 
tion  consisted  of  the  words,  ''all  free  of 


legacy  duty,"  and  this  was  held  to  apply 
to  aU  legacies  given  in  the  wilL 

'  This  point  appears  to  have  arisen  for 
the  first  time  in  the  case  of  PaUemmt 
Tr§,  On  the  subject  generaUy,  refenoee 
is  also  made  to  Natmiytk  v.  Htu^^  1821, 
1  S.  (Ap.  Ca.),  65  ;  Uortbrugh  ▼.  nifn- 
brugh,  1848,  10  D.  824. 

*  Kemp  V.  Ferguson,  1802,  M.  16,949, 
Earl  of  Traguair  v.  Henderson,  26  June 
1822,  1  Sh.  527,  N.E.  485. 
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of  the  others.  In  Robertson  v.  Ogilvies  Trustees} — ^where  the  cHArm  xir. 
names  of  three  trustees  out  of  a  body  of  seven  were  deleted — the 
decision  proceeded  partly  on  this  ground,  and  partly  on  the  ground 
that  the  writing  in  which  the  deletion  occurred  was  holograph. 
Bat  the  principle,  that  the  beneficial  interest  may  subsist  not- 
withstanding the  destruction  of  the  conveyance  of  tlie  legal  estate, 
was  distinctly  announced  in  the  following  passage : — "  In  the  first 
place,  the  whole  beneficial  interests  created  by  the  deed  are  left 
uncancelled  and  untouched.  They  remain  the  unequivocal 
expression  of  the  grantor's  intentions,  and  form  in  truth  the  sub- 
stantials  of  such  a  deed.  The  trust  is  nothing  but  the  machinery 
for  carrying  those  intentions  into  effect ;  and,  so  far  from  being 
essential  to  the  support  of  the  beneficial  interests,  it  is  well 
known  that  these  interests  are  protected,  and  means  taken  for 
carrying  the  granter's  intentions  regarding  them  into  effect,  after 
the  whole  apparatus  contrived  by  him  for  that  effect  has  irrecover- 
ably fallen  to  the  ground.  This  consideration  would  go  far  to 
support  a  defence  much  more  general  than  is  necessary  in  the 
present  case,  as  it  affords  a  strong  analc^  in  favour  of  the  proposi- 
tion that  a  total  failure  of  the  appointment  of  trustees  in  con- 
sequence of  erasure  in  all  the  names  might  not  be  fatal  to  the 
deed."  -  This  opinion  received  effect  in  a  later  case,'  where  a  trust-  Aitentionn  <m 
disposition  of  heritable  property,  not  holograph,  was  sustained,  ^n*tn\he  te»- 
notwithstanding  the  deletion  of  the  names  of  all  the  trust-dis-  tator's  hand- 
ponees.  So  far,  the  decision  is  entirely  consistent  with  and  ther  effcctiud. 
supported  by  the  doctrine  of  partial  nullity ;  the  second  part,  how- 
ever, is  more  doubtful.  The  truster  had  endorsed  on  the  margin 
of  the  deed,  and  opposite  the  deletion,  the  words  "  Managers  of 
the  Eoyal  Infirmary  for  the  time  being,"  and  it  was  held  that 
those  words  might  receive  effect  as  a  holograph  memorandum 
appointing  the  managers  of  the  Infirmary  for  the  time  being 
trustees  of  the  settlements  If  this  addition  was  unsigned,  the 
decision  seems  only  defensible  on  the  ground  that  the  holograph 
words  concerned  administration  only,  and  that  the  Court  had  the 
power  to  appoint  the  parties  suggested. 

628.  II.  Altkrations  on  Holograph  Deeds. — The  principles  Hoiogmph 
apphcable  to  the  alteration  of  tested  deeds  after  subscription  have  JlJJ^^rict  the* 

»  Sobertmm  v.  OgUvie't  Trt,,  20  Dec.  ti<m  is  supplied  by  the  Court;  MelviUe  anth*!nticity  of 

1844, 7  D.  286.  Petr.  8  Mar.  1856, 18  D.  788.  wiH.     "^ 

*  7  D.  245-6,  per  Lord  Fullerton.  ^  See  Kennedy  v.  Arbuthnot,  1722,  M. 

^  Royal  Ipjirmary  of  Edinhwrghy,  Lord  1681  ;  72tcAanf von    v.    JBiggar,   19   Dec. 

Advocate^  2S  June  1861,  28  D.  1218.     In  1845,  8  D.  315,  where  a  nomination  of  A., 

tlie  ciKt  of  omianon  to  name  trustees  or  whom  failing,  B.,  to  be  the  testator's 

rerocatioii  of  a  nomination  without  nam-  executor,   was  sustsined,    although    the 

ing otheis,  the  machinery  of  adminstra-  word    *'  whom"    was    written    on    an 

erasure. 
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CHAPTER  2mr.  never  been  applied  to  holograph  writings.  The  authenticity  of  a 
holograph  deed  does  not  depend  at  all  on  the  signature  of  the 
maker ;  every  word  of  a  holograph  or  autograph  will  authenticates 
itself,  and  subscription  is  only  necessary  as  a  certificate  of  completed 
testamentary  intention.  In  Robertson  v.  Ogiivie's  Trustees}  Lord 
Mackenzie  observed,  and  the  observation  was  approved  in  the 
Morgan  appeal,^ — *'  A  holograph  deed  depends  mainly  on  the  hand- 
writing of  the  granter  in  which  it  is  proved  or  admitted  to  be. 
Then  the  ordinary  doctrine  of  erasure  and  superinduction  cannot 
apply ;  for  there  is  no  room  to  say  that  the  alteration  or  change 
was  not  made  by  the  granter.  On  the  contrary,  being  in  his  hand- 
writing proves  that  it  was  made  by  him  ;  so  that  it  stands  in  the 
same  situation  as  an  ordinary  deed  when  it  has  an  express  clause 
mentioning  that  the  alteration  was  made  by  the  granter." 
Effect  of  629.  In  the  case  of  Magistrcutes  of  Dundee  v.  Morris?  the  House 

writteB^n^im  ^^  Lords  sustained  a  holograph  memorandum,  or  note,  indorsed  on  a 
f'^S'^^T*'  will,  annulling  what  was  written  on  the  preceding  pages^  and 
writing  of  the  declaring  the  granter*8  wish  to  establish  an  hospital  in  Dundee,  as 
tesutor.  therein  described.    A  portion  of  the  clause  descriptive  of  the 

foundation  was  deleted,  including  the  word  "  hospital " ;  so  that^ 
unless  the  deleted  passage  were  read,  there  was  no  specification  of 
the  purpose  of  the  trust.  Their  Lordships  sustained  the  memoran- 
dum ;  and  being  of  opinion  that  the  deletion  of  the  word  "  hospital" 
was  accidental,  they  held  themselves  entitled  to  read  it  for  the  pur- 
pose of  completing  the  sense  of  the  preceding  passage,  although, 
in  construing  the  writing,  they  held  that  the  deleted  portion  could 
not  receive  effect  as  a  substantive  provision.  In  a  later  case, 
Chapman  v.  Macbean's  Trustees,^  the  Court  decided  in  favour  of  the 
validity  of  a  codicil  which,  besides  being  so  ungrammatically  ex- 
pressed as  to  be  almost  unintelligible,  contained  a  material  error  in 
the  name  of  the  legatee,  partially  corrected  by  deletion.  The  late 
Lord  President,  referring  to  the  case  of  Morris,  said :  **  If  it  is 
necessary  to  make  sense  of  the  deed,  you  must  read  the  part  of  it 
obliterated  as  if  it  was  not  obliterated, — a  doctrine  very  new  to  me 
certainly,  but  to  which  I  must  now  subscribe." 
Authentication  B30.  From  the  principle  that  in  holograph  writings  each  word 
hofo^^^h  ^  authenticates  itself,  it  follows  that  unsigned  marginal  additions  and 
afifiitions  to  interlined  passages  in  holograph  writings  are  in  general  to  be  read 
wriS™^    ^    as  part  of  the  will ;  *  the  case  of  deathbed,  where  the  date  of  the 

1  Roberimm  v.  Ogilviet  Trt.,  20  Dec.  1860,  22  D.  745.    See  Adv.-Gen.  y.  Smith, 

1844,  7  D.  286,  at  p.  242.  1  March  1862, 14  D.  685  (second  point). 

*  Magt.  of  Dundee  v.  MorrUf  in  fro,  *  RcherUon  t.   OgUvie*M  Trt.,  wpn; 

*  Mags,  of  Dundee  v.  Morriit  1  May  Grant  v.  StoddaH,  27  Feb.  1849,  11  D. 
1868,  8  Macq.  134.  860  ;  Kemp$  v. Ferguion,  1802,  M.  16.940; 

*  Chapman  v.  Afaebean'i  Tr$,,  10  Feb.  Bruce  v.  StewiH,  1666,  2  Br.  Sapi  427. 
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alteration  was  material, being  treated  somewhat  exceptionally  ;*  other  chaptkb  xiv. 

exceptions  may  be  figured,  e.g,,  the  case,  which  was  actually  presented 

for  decision,^  of  a  regular  holc^raph  will  in  ink,  which  bad  been 

altered  in  pencil,  but  the  alterations  were  not  authenticated.    The 

oatnial  inference  was  that  the  testator  meant  to  use  the  pencilled 

will  as  a  draft  for  a  new  one  which  he  never  executed;  but  the 

writer's  fourth  point ' — that  alterations  which  are  rejected  because 

they  are  nnauthenticated  do  not  invalidate  the  original  will—did  not 

come  up  for  decision,  the  will  being  held  to  be  revoked  on  another 

ground,  viz.,  in  respect  of  the  marriage  of  the  testator  and  the  birth 

of  a  child. 

SECTION  III. 

Codicils,  and  this  effect  of  Eeferential  Words  in  a  Will. 

631.  The  adoption  or  authentication  by  reference  of  informal 
testamentary  writings  may,  according  to  the  decisions,  be  either 
antecedent  or  subsequent : — (1.)  A  testator  may,  in  his  holograph 
or  tested  will,  adopt  a  pj-evumsli/  vyrUten  paper,  which  may  be  either 
holograph  and  unsigned,  or  signed  but  not  holograph,  or  neither 
holograph  nor  signed.     The  adoption,  to  be  effectual,  must  be  in 
express  terms,  and  the  writing  intended  to  be  adopted  must  be  so 
described  as  to  admit  of  identification.^     (2.)  A  testator  may  Adoption  by 
declare  that  informal  memoranda,  to  he  afUrwards  written,  shall  be  t^*etiSr*^m 
binding  on  his  trustees  in  the  same  manner  as  if  they  had  formed  Patent  under 
part  of  the  settlement.    As  documents  not  yet  written  cannot  be  tication 
.  identified  by  reference,  the  same  necessity  would  seem  to  exist  for  ®***"*^' 
the  authentication  of  such  memoranda  as  in  the  case  of  any  other 
testamentary  writing.    However,  it  was  held  that  a  testator  might 
by  anticipation  give  authenticity  to  informal  memoranda,  to  the 
extent  of   validating  a  subscription  by  initials.^    And   by  the 
decision  in  the  case  of    Wilsone's  Trustees^  the  rule  was  so  far 
relaxed  that  the  testator  was  allowed  to  dispense  with  all  the 
statutory  essentials  of  attestation,  and  his  dispensation  was  con- 
sidered to  validate  subsequent  writings  which  were  neither  holo- 
graph nor  tested.     It  appears  to  the  writer  that  the  attestation  of 

>  DarU  T.  Oib$tm,  1667,  M.  16,027  ;  ^  Baird  t.  Jaap,  15  July  1856,  18  D. 
/oAiutoit  V.  JokntUm,  1688,  M.  17,063.  1246. 

>  MymT0  9  Exn.  y.  MuvarOt  1890,  18  *  WiUone's  Tn.  t.  Stirling,  24  D.  163; 
R.  122.  lee  Mankine  v.  Beid,  7  Feb.  1849,  11  D. 

*  S^q^ra,  pp.  285-9.  543 ;   JDundat  ▼.  Leun»,   18  May  1807, 

*  IngUg  V.  Harper,  18  Oct  1831,  5  W.  Hume,  917,  M.  "  Writ,"  App.  No.  6  ; 
k  SL  785,  reveraing  6  Sh.  864  ;  Cation-  and  compare  Mdvin  v.  Nicol,  20  May 
deri,  CaUander'B  Tn.,  17  Dec.  1863,  2  1824,  3  Sh.  31,  N.E.  21,  1  Ross'  L.  Ca. 
Haeph.  291 ;  Baird  v.  Jaap,  infra.  482. 
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Adoption  bj 
indorsAtion. 


CHAPTKB  XIV.  a  will  cannot,  in  an  j  reasonable  sense,  be  held  to  apply  to  a  codicil 
subsequently  executed,  and  that  the  decisions  in  question  are  con- 
trary to  principle,  and  to  the  provisions  of  the  Attestation  Statutes.^ 

632.  The  questions  that  have  arisen  upon  the  adoption  or  re- 
cognition of  testamentary  writings  relate  chiefly  to  the  identification 
of  memoranda  referred  to  in  regular  testamentary  writings,  subse- 
quently executed.  The  best  mode  of  adopting  an  informal  writing 
is  by  a  holograph  docquet  on  the  writing  itself.  In  JUacintyre  v. 
Macfarlanes  Trustees,^  a  will,  which  was  neither  holograph  nor 
tested,  was  held  to  be  validated  by  the  addition  of  a  short  codicil 
in  the  testator's  hand,  commencing  with  the  words,  **  I  add  to  this." 
And  where  a  testator,  by  his  deed  of  settlement,  provided  that 
bequests,  to  be  afterwards  declared,  should  be  eflectual  if  written, 
dated,  and  signed  by  himself,  and  he  left,  inter  alia,  two  holograph 
codicils  on  one  sheet  of  paper,  dated  at  the  commencement  and 
signed  at  the  end  of  the  second  codicil,  the  Court  held  that  the 
testator's  subscription  sufficed  to  validate  both  codicils.^ 

633.  When  the  recognition  is  by  a  separate  testcmientary  writ- 
date  oVliiTwiii  ing,  it  is  usual  to  refer  to  the  paper  by  its  title  ;  and  in  practice  it 
wordaT"^"'**^   has  been  considered  sufficient,  in  the  case  of  contracts,  to  refer  to 

signed  plans  and  specifications  as  writings  signed  in  relation  to  the 
contract.^  In  this  manner  also  may  a  signed  inventory  of  titles 
be  incorporated  by  reference  to  a  conveyance  of  property.  On  the 
same  principle,  where  a  testator  appointed  an  executor  to  hold  his 
estate, ''  subject  to  the  payment  of  such  bequests  as  I  may  instruct 
him  to  pay,  in  a  letter  signed  by  me  of  this  date,  to  the  several 


Adoption  of 
memoranda  of 


^  The  case  of  WHtone'a  Tr».  was 
followed  in  Young^a  Trs.  v.  Roa^  3  Nov. 
1864,  3  Macph.  10 ;  while  in  Crothie  v. 
Wilson,  2  June  1865,  3  Macph.  870,  an 
antecedent  dispensation  with  the  forms 
of  attestation  wats  held  ineffectual  to 
validate  a  codicil  subscribed  by  mark  in 
presence  of  witnesses. 

*  MfieifUyre  v.  Maefariane's  JV«,,  1 
Mar.  1821,  F.C. 

'  OiUetpie  v.  DfmaldwtCa  Tra.,  22  Dec 
1881»  10  Sh.  174.  See  BryBon  v.  Craw- 
ford, 1838,  12  Sh.  30;  HamiUon  v. 
Moir,  1710,  M.  17,028.  By  the  law  of 
England  an  attested  codicil  validates  an 
unauthenticated  will  written  on  the  same 
paper.  In  De  Bathe  v.  Lord  Pingal,  16 
Yes.  167,  a  will  was  attested  hy  only  one 
witness ;  but  a  codicil  having  been  ap- 
pended, attested  by  three  witneesess,  in 
terms  of  the  10  Car.  ii.,  cap.  24,  which 
was  declared  to  be  a  codicil  to  the  will 


thereunto  annexed,  the  attestation  was 
held  to  apply  to  the  will.  And  where  a 
will  was  left  blank  in  the  attestatioa 
clause,  and,  a  fortnight  afterwards,  the 
testator  appended  a  short  codicil  undated, 
but  signed  by  three  witnesses,  the  Conit 
of  Exchequer  held  that  the  attestation 
applied  to  the  whole  of  what  was  written 
on  the  paper,  on  the  ground  that  the 
codicil  contained  an  express  reference  to 
the  will.  Doe  d.  WUliams  v.  £^wifii^  1 
Cr.  k  Mees.  42.  In  the  later  case  of 
Gue$t  V.  Wiliasey,  2  Bing.  614,  it  wss 
ruled  that  the  execution  <^  one  of  three 
codicils  on  the  same  sheet  of  paper  wu 
sufficient  to  validate  the  whole  series, 
without  words  of  express  reference. 

^  See  WiUon  v.  Oleugow  and S^-W. Rj/» 
Co.,  25  July  1751,  14  D.  1 ;  Aberdtm 
Jtp.  Co,  V.  BlaUcie,  28  Jan.  1851,  IS  V, 
527. 
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persons  therein  named  " — the  residue  to  go  to  the  executor — and  chaptbr  ztt. 
the  testator  died  two  days  afterwards,  leaving  a  signed  letter  of 
iostructioDS  not  holograph,  the  House  of  Lords  decided  that  the 
adoption  of  the  letter  in  the  probative  will  made  it  effectual,  and 
they  directed  an  issue  to  try  the  question  whether  the  letter 
founded  on  was  the  one  referred  to  in  the  will.* 

631.  It  is  not  necessary  that  the  document  adopted  by  reference  whether  sigiui- 
should  be  subscribed  by  the  party.     The  testator's  subscription  of  JnThe  SI^°of** 


a  document  written  by  a  different  hand  is  not  authentication ;  nor  *niemorMdam 

.  .  "^  thos  adopted. 

IS  his  subscription  necessary  to  denote  the  completion  of  the 
writing,  that  being  fixed  by  the  reference  in  the  principal  deed. 
The  signature  of  the  granter  is,  however,  a  very  important  element 
in  the  proof  of  the  identity  of  the  writing  to  which  it  is  adhibited 
with  that  referred  to  in  the  will ;  though,  of  course,  the  identifica* 
tion  may  be  established  by  other  evidence.* 

635.  A  mere  reference  narrative  to  a  previously  executed  writing  Bedtai  not 
is  not  equivalent  to  adoption.  In  order  to  give  validity  to  an  in-  2lopSon!*  ^ 
formal  writing,  it  must  appear  that  the  reference  was  made  for  the 
purpose  of  importing  that  writing  into  the  operative  part  of  the 
vill.3  Allied  to  the  cases  which  have  been  considered  is  the  case 
of  Speirs,*  where  two  papers,  evidently  continuous,  were  found  in 
an  envelope  in  the  testator's  repositories,  the  latter  part  only 
being  authenticated  by  the  testator's  ioitials^and  the  whole  bearing 
reference  to  a  previous  r^ularly  executed  settlement  On  proof 
that  the  testator  (a  lady)  was  in  the  habit  of  signing  letters  and 
documents  by  initials,  the  writings  were  sustained  as  testamentary. 
"  The  elements  in  the  case  which  lead  to  this  result  are — (1)  The 
documents  purport  to  be  a  completed  will ;  (2)  They  are  found  in 
a  confidential  repository  ;  (3)  They  are  in  the  same  envelope ;  and 
(4)  The  second  document  begins  with  '  also/  which  shows  that  it 
was  intended  to  be  read  along  with  some  previous  writing."  * 


'  Inglu  y.  Ifarper,  18  Oct.  1831,  5  W. 
k  S.  785,  Fevexviog  6  Bh.  864 ;  i>tevBart 
V.  WaUm,  1791,  BeU's  Oct.  Ca.  225.  In 
the  English  case  of  Aaron  v.  Aaron,  3 
De  €rex  &  Sm.  475,  irhere  an  unattested 
eodicfl  was  referred  to  in  a  subsequent 
duly  eiecuted  oodidl,  written  on  a  sepa- 
ratfi  paper,  it  was  held  that  the  former 
was  thereby  rendered  effectual  for  the 
fkfiae  of  real  estate.  A  detached  at- 
tested oodicxlt  of  course,  will  not  cure  the 
defects  of  a  piior  unattested  writing  not 
referred  to ;  and  a  general  reference  to 
prior  wills  and  codicils  will  be  held  to 
apply  only  to  such  as  are  regularly 
attested,  if  there  are  such  in  existence; 


Croker  w.  Marquit  of  ffert/ord,  4  Moore, 
P.O.  Ca.  339;  Allen  v.  Maddoeh,  11 
Moore,  P.O.  Ca.  427. 

>  JluueU  V.  Freen,  14  May  1835,  13  Sh. 
752  ;  Gordon  y,  Andenon,  15  Feb.  1828, 
3  W.  9l  Sh.  1.  As  to  the  sufficiency  of 
signature  on  the  last  iheet,  see  Maton  v. 
Skinner,  16  Jur.  422. 

'  Botwell  V.  Botwdl,  28  Jan.  1852,  14 
D.  878  ;  Urquhart  v.  Urquhart,  20  Ftb. 
1851,  13  D.  742. 

«  Spein  V.  Htme  Speirs,  1879,  6  R. 
1359. 

*  6  R.  1863,  per  Lord  Moncreiff.  See 
as  an  example  of  holograph  words  which 
were   held  not  to   amount  to   adoption 
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CHAFTKR  XIV.  636.  Ill  the  case  of  Blair  v.  Blair}  it  was  decided,  after  very 
Paper  of  in-  anxious  Consideration,  that  a  holograph  memorandum  of  ioBtructions 
not"be  read  for  ^^  prepare  a  will  leaving  residue  to  the  testator's  eldest  son,  could 
the  purpose  of  not  be  read  for  the  purpose  of  controlling  the  settlement  itself,  by 
will.  the  terms  of  which  the  residue  was  given,  not  to  the  eldest  sod, 

but  to  the  children  equally.  *'  I  think,"  said  Lord  Moucreiff,  "  it 
is  most  dangerous  to  say  that  a  regularly  executed  deed  shall  be 
controlled  and  perverted  from  its  legal  import  by  reference  to  an 
unauthenticated  instrument,  said  to  contain  instructions  of  the 
deceased  for  making  a  deed  of  settlement  Whatever  were  her 
instructions,  the  deed  was  executed  by  the  testatrix  in  the  terms 
•  in  which  it  stands  ;  and  we  can  get  her  intention  nowhere  else  bat 
in  that  deed.  We  know  not  what  circumstances  or  what  consider- 
ations may  have  occurred  between  the  time  when  the  paper  of  in- 
structions  was  written  and  the  date  of  executing  the  deed.'  There 
is,  however,  some  authority  for  holding  that  a  draft  may  be  referred 
to  for  the  purpose  of  correcting  clerical  errors.' 

637.  Althougli  the  reservation  of  a  power  to  alter  by  any  infor- 
mal writing  ought  not  to  have  the  effect  of  obviating  objections  to 
deeds  of  altera-  the  regularity  of  such  writings  in  respect  of  execution,  it  will  entitle 
to  style  and  them  to  a  favourable  construction  in  a  question  as  to  style.  Inde- 
expression.  pendcutly  indeed  of  any  reserved  power,  deeds  of  alteration  are  so 
far  privileged  that  they  are  binding  on  trustees  of  heritable  pro- 
perty although  informal  as  to  style.  For  example,  the  purposes  of 
a  trust  of  heritable  property  may  be  declared  by  testament  if  an 
effectual  conveyance  has  been  made  by  a  previous  settlement,^ 
The  trust  conveyance  itself  may  also  be  revoked  by  a  testament;^ 
but  in  that  case,  if  the  testator,  instead  of  engrafting  new  piuposes 
on  his  subsisting  settlement,  began  by  revoking  it,  and  proceeded 
to  make  a  new  settlement  of  his  heritable  property  without  using 
dispositive  words,  the  new  settlement  (in  the  case  of  a  writing 


Liberal  con- 
struction of 
codicils  and 


of  the  part  of  the  writing  which  was 
not  holograph,  MaiUand'i  Tr$.  v.  Afait- 
land,  1871,  10  M.  79.  The  ca«e  of 
JBrodie  v.  Muirhead,  1870,  8  M.  461,  there 
referred  to,  was  a  case  of  acknowledgment 
of  a  loan  of  money  which  conclnded  with 
a  holograph  docquet 

^  Blair  v.  Blair,  16  No7.  1849,  12 
D.  97. 

»  12  D.  108. 

•  Barstoto  v.  Kilvington,  5  Ves.  jun. 
593  ;  JliUner  ▼.  Milner,  1  Ves.  sen.  106  ; 
BlaektDOod  v.  Darner,  3  Phil.  458,  note ; 
Castell  V.  Tag,  1  Curt.  Eccl.  298. 

*  Ballantyne  ▼.  Magi,  of  Ayr,  17  Jan. 
1838,  16  Sh.  325 ;  Panlon  v.   OiUin,  22 


Jan.  1824, 2  Sh.  6S2,  N.E.  536 ;  Camtrtm 
T.  Mackie,  29  Ang.  1883,  7  W.  &  &  106, 
aflSrming  9  Sh.  601.  And  a  will  may  be 
looked  to  for  the  purpose  of  explainiog  a 
trost-aettlement,  where  the  two  writiogi 
are  parts  of  a  connected  scheme  of  dispo- 
sition; Camfhdl  T.  Campbeirs  TVr.,  21 
Dec.  1866,  5  Macph.  206  ;  Bickmon^t 
Trt,  ▼.  ITtnton,  1864,  3  M.  95 ;  Banna- 
tyne's  Tn.  v.  Cmnninghavu!,  1869,  7  M. 
993, 

>  WiOochv.  OehUrUmy,  1772,  ZVnJbcm, 
659,  affirming  M.  6539  ;  Brad:  v.  Hcgg, 
23  Nov.  1827,  6  Sh.  113  ;  Leitk  ▼.  LeOk, 
6  June  1848,  10  D.  1137  ;  PurvU*  Tn.f, 
PurviB*  Exn,,  23  Mar.  1861,  28  D.  811 
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executed  prior  to  the  commencement  of  the  Titles  Act,  186S],  was 
not  effectual  The  revocation  was  effectual,  but  the  estate  lesuhed 
to  the  heir-at-law.^  The  case  of  Barclay  ▼.  GriMths  is  an  example 
of  a  declaration  of  trust  in  a  holograph  letter  being  imported  into  a 
settlement  of  heritl^Ie.'  A  holograph  alteration  or  declaration  of 
purposes  will  bind  the  heritable  estate,  though  it  should  at  the 
same  time  revoke  the  appointment  of  trustees  contained  in  the 
settlement,  and  thus  leave  the  estate  without  a  disponee.' 

638.  The  question  whether  a  document  is  a  testamentarr  writ- 
ing or  a  memorandum  or  paper  of  instructions  to  prepare  a  will  is 
for  the  Court,  not  for  a  jury.* 

639.  No  description  of  writings  furnishes  so  manv  examples  of  Adaption  of  in- 
the  danger  of  neglecting  the  formalities  of  attestation  as  that  of  [^Tformi^ 
wills  and  testamentary  settlements.  Prior  to  the  case  of  WUsonts  *^ 
Trustees^  there  is  no  instance  of  a  testamentarv  deed  si'med  bv  the 
testator  having  been  sustained  which  was  neither  holograph,  tested 
in  terms  of  the  Statutes,  nor  adopted  by  reference  in  a  subsequent 
authentic  testamentary  writing.  In  the  case  of  Rankine  ▼.  Keiil^ 
an  attempt  was  made  to  support  a  codicil,  neither  tested  nor  holo- 
graph,  upon  the  plea  of  favour  to  testamentary  writings,  but  the  plea 
was  overruled.  In  other  cases,  a  deed  may  be  set  up  by  the  aid  of 
the  plea  of  rei  iiiterverUus  ;  but  objections  to  the  formality  of  testa- 
mentary settlements  are  almost  always  fataL^ 


SECTION  IV. 

Destinations  in  Bonds,  Title-Deeds,  and  Securities. 

640.  In  the  category  of  testamentary  instruments  we  may  TextatnetitAry 
include  destinations  inserted,  at  the  request  of   purchasers   or  ® J^'^^/^^^J^j^ 
lenders,  in  the  title-deeds  and  proprietary  certificates  of  heritable  in  title  to 
and  moveable  property  and  the  obligatory  clauses  of  bonds.     The  estate. 
testamentary  and  revocable   character  of  such  destinations  was 
established,  with  respect  to  heritable  estates,  in  a  case  the  circum- 
stances of  which  were  well  adapted  to  raise  the  question,  the  case 


^  See  Ckapter  IX.,  Section  IV^ 

'  Barclay  ▼.  Orijitht,  4  Mar.  1830,  8 

Sh.  632.      Bat  see  otmtro,    Stewart  v. 

BnUie,  27  Jan.  1841,  8  D.  463. 
'  Kidd  V.  Eidd,  9  June  1848,  6  D. 

1187. 

*  Maelecm  t.  Madean's  Tr$,f  14  June 
1861,  28  D.  1099  ;  Munro  v.  CouUi,  1 
Dmt,  487. 

*  WiUane't  Trs,  v.  StiHing,  24  D.  163. 


Here  tlie  codicil  was  holograph  of  one  of 
the  granten  only. 

•  Rafdcint  ▼.  Reid,  7  Feb.  1819,  11  D, 
543. 

^  As  to  whether  an  informal  teeta* 
mentary  writing  may  be  homologated, 
see  Logim  t.  Logan,  27  Feb.  1828,  2  Sb. 
253,  N.E.  222.  See  also  MaemUlan  ▼. 
MacmUlan,  28  Nov.  1850,  18  D.  187. 
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CHAPTER  XV. 

RESTRAINTS  ON  THE  TESTAMENTARY  POWER 


1.  PuRFOSBS,  Lawful  or  Unlawful. 

2.  Pbrpbtuitixs. 


3.     AOCUMULATIONB      OF      InCOMS 

(Thbllusson  Act). 


UnUwfU  par- 
poM  distin- 
gabbed  from 
nnUwfal  con- 
dition. 


Three  classes 
of  illegal  coD- 
iiideration  dis- 
tinguiahed. 


SECTION  I. 
Purposes,  Lawful  or  Unlawful. 

643.  A  trust  is  said  to  be  unlawful,  as  contravening  the  policy 
of  the  law,  where  the  trust  purpose  is  either  illegal  or  immoral  fcr 
se,  or  is  coupled  with  a  condition  which  the  law  will  not  enforce.^ 
In  the  first  case,  the  trust  is  altogether  void ;  in  the  second  case, 
the  condition  is  void,  but  the  trust  purpose  to  which  it  is  annexed 
is  effectual. 

644.  Unlawful  trusts,  considered  with  reference  to  the  ground 
of  illegality,  comprehend  the  well-known  categories  of  malum  pro- 
hibitum and  malum  in  se.  There  is,  moreover,  a  class  of  trust  pur- 
poses which,  although  neither  immoral  in  their  object,  nor  prohi- 
bited by  any  positive  law,  are  yet  discountenanced  on  grounds  of 
public  policy ;  for  which  reason  the  Court  will  not  allow  its  process 
to  be  used  for  their  enforcement.  The  principles  which  regulate 
the  legality  of  voluntary  dispositions  apply  equally  to  testamentary 
settlements  and  to  trusts  inter  vivos  ;  and  the  subject  may  be  most 
conveniently  considered  in  its  general  relations,  and  without  refer- 
ence to  the  nature  of  the  instrument  creating  the  right 

646.  In  illustration  of  what  is  meant  by  trusts  prohibited, 
reference  may  be  made  to  the  case  of  Blair  v.  Allan,  in  which  it 
was  held  that  a  direction  to  pay  ''  a  free  lirerent  annuity,  exempted 
from  all  burden  or  deduction  whatsoever,"  was,  on  the  assumption 
that  it  imported  an  obligation  for  payment  without  deduction  of 
income  tax,  illegal  under  the  Statutes  5  and  6  Yict,  cap.  35,  and 
16  and  17  Yict.,  cap.  34.^    Provisions  granted  to  mistresses,  which 


^  See  Stair,  1,  12,  4.  A  boquett  is 
not  iUegal  because  it  is  given  for  the  en- 
dowment of  ministers  of  the  Unitarian 
persuasion,  or  other  dissentiog  com- 
munity professing  doctrines  different  from 
those  of  the  Church  of  Scotland ;  BaptUt 


Ckurchet  ▼.  Taylor,  17  June  1S41,  8  D. 
1080. 

»  Blair  v.  AUan,  17  Nov.  1858,  21  D. 
15 ;  Jiobaon  v.  M*Nuh,  2  Feb.  1861,  23 
D.  429 ;  Wall  v.  WaU,  15  Sim.  518,  16 
L.  J.  Gh.  805. 
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are  assamed  to  be  in  consideration  of  cohabitation,*  or  to  illegiti-  cHArr»B  xt. 
mate  children  nagcUuri,'^  are  examples  of  a  class  of  trusts  ivhich  are 
deemed  unlawful,  as  being  granted  for  an  immoral  consideration.' 
Objections  to  deeds  and  testamentary  writings  on  such  grounds  do 
not  afiect  gifts  contained  in  the  same  instrument  which  are  inde- 
pendent of  the  immoral  consideration  or  inducement.^  Trusts  by 
which  the  emoluments  of  a  public  office  are  appointed  to  be  held 
for  behoof  of  a  party  other  than  the  incumbent,  fall  under  the  third 
head  of  the  enumeration;  an  example  of  which  will  be  found  in  the 
case  of  Ord  v.  Hill,  where  an  agreement  to  hold  the  revenues  of 
the  ofBce  of  keeper  of  a  county  Register  of  Sasines  in  trust  was 
treated  as  an  illegal  contract.^ 

646i.  In  Gordon  v.  HowdeUy  a  reduction  was  brought  of  a  latent  sutatory  n- 
partnership,  by  the  trustee  on  the  sequestrated  estate  of  the  osten-  Sn  pStne^'^' 
sible  partner,  on  the  ground  that  it  was  illegal  to  enter  into  the  *^^P  mteretu. 
business  of  pawnbroking  (which  was  the  object  of  the  partnership) 
without  advertising  the  names  of  all  the  partners  in  the  manner 
required  by  the  33d  section  of  the  Act  39  and  40  Geo.  iii.,  cap.  99. 
The  Court  of  Session  repelled  the  reasons  of  reduction,  holding 
that,  as  the  Act  imposed  a  penalty  for  the  neglect  of  its  provisions, 
it  could  not  be  held  to  nullify  the  contract.     But  the  House  of 
Lords  reversed  the  judgment ;  and  the  case  having  been  remitted 
back  to  the  Court  of  Session,  the  latent  partner  was  found  to  be 
entitled  only  to  interest  on  his  capital,  and  to  a  commission  for 
management,  but  to  have  no  right  to  a  share  of  the  profits.® 

647.  Under  the  provisions  of  the  Navigation  Laws,  which  were  statutory  pro- 
intended  to  prevent  foreigners  from  acquiring  interests  in  British  utent'trnjits  of 
shipping,  no  interest  in  shipping  property  could  be  created  in  property  in 
favour  of  any  other  person  than  the  registered  owner ;  and  the    "  "  *  *^'* 
Courts  of  law  held  themselves  precluded  from  enforcing  latent  tnists 
even  against  the  person  of  the  trustee,^  unless,  perhaps,  in  questions 
between  the  trustee  and  the  creditors  of  the  true  owner.®    The 
Acts  now  in  force  for  the  regulation  of  British  merchant  shipping  ^ 


>  ffamOton  ▼.  Bonamy,  1765,  M.  9471 ; 
Durham  t.  Blackwood,  1622,  M.  9469  ; 
A.  T.  B.,  21  May  1816,  F.C. ;  Johnttane 
▼.  WKaaiet  Ttb.,  4  Dec.  1885,  14  Sb. 
106. 

<  Wakmm,  V.  WUkinmm,  1  Y.  &  C. 
CL  Ca.  657. 

*See  BeU'8  Priiu  S  37,  whero  the 
GMei  are  oolleotecL 

*  Tcung  v.  Joknaon  and  Wright,  1880, 
7R.760. 

•  Ord  T.  ffm,  21  May  1847,  9  D. 
U18;  TkomMm  y.  Dove,  16  Feb.  1811, 


F.C.  ;  but  see  Haldane  ▼.  De  Maria,  6 
Mar.  1812,  F.C. 

'  Gordon  v.  ffowden,  28  April  1845,  4 
Bell,  254,  and  9  Feb.  1858,  15  D.  878  ; 
Frater  v.  JEfUl,  17  Jan.  1852,  14  D.  885. 

^  CaUUr  V.  Miller,  12  Noy.  1824,  8  Sh. 
258,  N.E.  179;  MaeaHhtirsY.  Machrair, 
20  June  1844,  6  D.  1174 ;  Ord  ▼.  Baai<m, 
8  July  1846,  8  D.  1011. 

»  SeoU  r.  MiUer,  16  Noy.  1882,  11 
Sh.  21. 

*  See  17  and  18  Vict.,  cap.  104,  S  43. 
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cHAPTBR  XV.  prohibit  the  entry  of  any  notice  of  trust,  express,  implied,  or  con- 
structive, in  the  Segister  Book,  and  confer  on  the  assignees  of  the 
registered  owner  a  title  which  cannot  be  affected  by  any  trust  in 
the  person  of  the  cedent.  Under  the  existing  law,  it  is  held  that 
such  trusts  are  enforcible  in  personam  against  the  trustee/  though 
not  in  rem} 
Excinsion  of  648.  In  the  contracts  of  copartnery  and  deeds  of  settlements  of 

deeds' of  CO*  *"  English  Joint  Stock  Companies,  it  is  usually  conditioned  that  the 
i»artnery.         company  shall  not  be  bound  to  take  notice  of  trusts  in  their  raster 
of  transfers.     The  object  of  such  regulations  being  to  give  greater 
facility  to  transactions  in  shares,  and  to  relieve  the  company  from 
responsibility,  and  such  regulations  being  lawful  in  themselves,  they 
are  binding  on  the  representatives  or  assignees  of  shareholders  as 
well  as  on  the  original  shareholders  themselves. 
To  what  extent       649.  An  heir  of  entail  cannot  create  a  trust  of  the  fee  of  the 
coustftut^o?  ^^^^7  subject  to  an  obligation  to  reconvey  the  estate  after  his  death 
the  interert  of  to  the  hcirs-substitute  of  entail    For  although  a  trust  in  those  terms 
entail.  is  not,  in  the  words  of  tlie  Statute,*  a  deed  whereby  the  estate 

"  may  be  apprized,  adjudged,  or  evicted  from  the  other  substitutes 
in  the  tailzie,  or  the  succession  frustrate  or  interrupted ; "  yet,  as  it 
is  a  contravention  of  the  statutory  prohibition  against  disponing, 
there  can  be  no  doubt  that  the  granter  of  such  a  trust  would  incur 
an  irritancy.  But  an  heir  of  entail  may  lawfully  execute  a  trust- 
disposition  of  his  life  interest  in  the  estate  and  of  the  rents  accru- 
ing during  his  lifetime,  with  a  power  to  the  trustees  to  enter  into 
possession  and  administer  the  property.  Such  trusts  are  frequently 
executed  for  behoof  of  creditors.  As  they  leave  the  feudal  estate 
in  the  person  of  the  granter  unimpaired,  they  are  not  held  to 
import  a  contravention  of  the  fetters  of  the  entail.* 
Rents  of  en-  560.  Eents  falling  under  the  life  interest  of  future  heirs  are  as 

pSrty  :^to  what  ^»^ch  extra  commerciuM  as  the  entailed  estate  itself ;  and  where 
*  bi*^"'  *^^®^*  they  are  subject  to  a  power  of  burdening  for  specified  purposes,  the 
law  will  not  allow  any  deviation  from  the  conditions  of  the  power. 
Thus  a  power  to  provide  younger  children  in  thiee  years'  rent  of 
the  estate  is  not  well  executed  by  a  bond  for  payment  of  the  amount 
to  trustees,  on  trust  to  pay  the  interest  to  children,  and  thereafter 
to  invest  the  capital  in  lands ;  nor  can  a  faculty  of  burdening  the 
entail  with  provisions  be  delegated  to  trustees.*    But  it  is  no  ob- 

1  Boyd's  Exr»,  v.  MaHin's  £xr$,,  16  »  Statute  1686,  cap.  22. 

June  1847,  9  D.  1234.     But  the  tnut  «  Fairliea  Tr.  v.  Fairiie,  31  Jan.  I860, 

must   be  proved   seripto  vel  juramcntOj  22  D.    632 ;    SeoL    Union  Int,  Co*    t> 

Caniyle  v.   Macalpin's   Trs,,    19  March  Graham^  19  Feb.  1889,  1  D.  582  ;  Bogd 

1864,  2  Macph.  882.  v.  Boyd,  5  July  1851,  13  D.  1302. 

3  See  Jlay  v.  CoMum's  Trs,,  19  July  «  2>.  of  Northumbetiand  v.  McGregor, 

1850,  12  D.  1298.  28  Arg.  1846,  5  BeU,  896. 
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jection  to  the  exercise  of  such  a  faculty  that  it  is  granted  in  satis-  chattik  xr. 
faction  of  ohligations  undertaken  in  a  contract  of  marriage.^ 

661.  By  the  law  of  England,  conveyances  of  estate  for  the  pur-  Tni*tJi  for 
pose  of  creating  votes  for  the  election  of  Members  of  Parliament, 
irith  a  private  arrangement  that  no  interest  shall  pass,  are  null 
and  void.^  But  in  Scotland  the  purpose  of  the  conveyance  in 
such  cases  is  not  so  much  regarded  as  the  actual  title  to  the  pro- 
perty ;  and  accordingly,  although  the  qualification  is  objectionable 
under  the  provisions  of  the  Beform  Act,  yet,  as  it  is  not  to  be  pre- 
sumed that  the  object  in  view  was  illegal,  the  conveyance  of  the 
property  will  stand  good;  the  interest  of  the  beneficiary  being 
liable  to  be  dealt  with,  as  in  other  cases  of  latent  trust,  under  the 
regulations  of  the  Statute  1696,  cap.  25.' 

562.  On  the  principle  that  the  right  to  give  or  to  withhold  an  Trusts  of  life- 
estate  implies  also  the  power  to  qualify  the  grant  with  all  reason- 1^  iotemtA ; 
able  conditions,  it  is  held  that  a  truster  may  convey  to  another  a  jJ;Jjj5wL 
life  interest  in  estate  or  money  on  such  conditions  that  it  can 
neither  be  assigned  nor  attached  by  creditors  except  for  alimentary 
debts.  No  particular  form  of  words  is  necessary  to  the  creation  of 
an  alimentary  interest.^  But  it  would  seem  that  an  alimentary 
provision  will  not  be  protected  if  it  is  excessive;^  and  indeed  it  is 
not  easy  to  see  why  and  upon  what  principle  the  mere  use  of  the 
term  "  alimentary  "  in  a  conveyance,  without  the  interposition  of  a 
tinst,  should  be  held  to  deprive  the  beneficiary's  creditors  of  the 
right  to  resort  to  diligence,  or  to  withdraw  the  estate  from  the 
operation  of  the  vesting  clause  in  the  Bankruptcy  Act.®  The  addi- 
tion of  a  resolutive  clause  does  not  seem  to  be  material,  as  this  (in 
the  case  of  heritable  property  at  least)  amounts  only  to  the  crea- 
tion of  an  imperfect  entail,  defeasible  by  creditors  under  the  4:3d 
section  of  the  Entail  Amendment  ActJ  Beference  is  made  to  the 
discussion  of  the  subject  of  alimentary  liferents  in  another  chapter.^ 

663.  According  to  the  authorities  in  the  law  of  England,^  a 

^  Qricrmm  v.  Grieraon,  12  Bee  1S48,  the  aangnee  in  Imnkniptcy,   the  estate 

6  D.  203.  must  be  given  over  to  some  one  else, 

'  Lewin  on  Tmsts,  9th  ed.  109.  either  ezpivssly  or  by  implication,  e.g., 

*  lintUay  r,  OUetf  27  Feb.  1844,  6  D.  by  a  residuary  destination.  Words  of 
771.  appropriation  to  the  maintenance  of  the 

*  1  BeU's  Com.  7th  ed.  124.  grantee, — e.g.,   **  for   his    own  personal 

*  See,  however,  Monjfpenny  v.  E.  of  maintenance  and  support,"  or  *'  not  to  be 
BttekaUf  18  8h.  1112,  and  Harvey  v.  liable  to  his  debts,  engagements,  charges, 
CMer,  2  D.  1099.  or   incumbrances, "  &c. — do  not  exclude 

*  19  and  20  Vict,  cap.  79,  f  102.  the  assignee ;  Graven  v.  Dolphin,  1  Sim. 
^  11  and  12  Vict.,  cap.  36,  |  43.  66.  Nor  can  his  right  be  defeated  by 
'  Chapter  XXXIII.,  Section  IV.  clothing  the  trustees  with  discretionary 
'  Tbs  distinction  WIS  clearly  laid  down  powers,  e.g.^io  apply  the  rents  and  pro- 

by  Lord  Eldon,  who  said  (Brandon  v.      fits  for  the  maintenance  of  the  granter's 
RobwBomy  18  Ves.  429),  that  to  exclude      son,  *'  at  such  times  and  in  such  manner 
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CHAPTBB  XV,  trust  cannot  be  created  subject  to  the  condition  that  the  interest 
nvusts  excind-  of  the  beneficiary  shall  not  be  alienated,  or  shall  not  be  made 
^ce  ofthi     subject  to  the  claims  of  creditors ;  ^  but  the  rule  may  be  avoided 
n^toi^ '     by  the  settlement  of  a  life  interest  upon  the  beneficiary,  defeasible 
upon  alienation,  bankruptcy,  or  iDsolvency,  with  a  limitation  over 
to  another  party,   in  the  nature  of  a  resolutive  clause,  on  the 
happening  of  these  events.*    But  in  the  law  of  England,  as  in  that 
of  Scotland,  a  person  is  not  allowed  to  settle  his  property  on  him- 
self with  a  limitation  of  this  nature.' 
TroBt  in  excaas       564.  A  trust  may,  even  when  not  open  to  the  objection  of 
^wM>°of  dis-    illegality,  be  ineffectual  on  other  grounds,  as  where  an  appointment 
P***^  is  made  in  excess  of  the  powers  of  the  disponer,  or  where  the 

grantor  disposes  of  property  to  which  other  parties  have  preferable 
claims.  On  this  ground,  a  trust  of  a  testator's  whole  moveable 
estate,  without  excepting  legitim,  is  ineffectual  to  deprive  bis 
children  of  their  legal  claims,  nor  can  a  father  withdraw  any  part 
of  his  personal  property  from  the  legitim  fund  by  a  deed  inter 
vivos,  qualified  by  a  reservation,  either  express  or  latent,  of  the 
granter's  liferent* 


M  they  shall  think  proper  fur  his  life, 
.  •  •  and  that  said  son  should  not  have 
any  power  to  sell,  or  mortgage,  or  antici- 
pate in  any  way  the  caid  rents  and  pro- 
fits ; "  Green  v.  Spieer,  1  R.  &  My.  895  ; 
and  Snowdon  v.  Dalety  6  Sim.  524.  As 
to  conditions  that  the  estate  shall  not  be 
alienated,  see  Bagget  v.  Meux,  1  Coll. 
138  ;  and  re  Sanderaon,  8  Jar.  N.S.  809, 
where  suoh  conditions  were  held  absolutely 
void.  The  only  exception  is  a  trust  for 
the  maintenance  of  a  fnarried  woman ; 
in  which  case,  not  only  may  the  husband's 
rights  be  excluded  by  almost  any  form  of 
popular  language  (2  Jarman  on  Wills,  5th 
ed.  879),  but  that  of  his  creditors  may 
also  be  extinguished  by  the  aid  of  a 
direction  to  trustees  to  pay  to  the  wife, 
and  '*  not  by  way  of  anticipation  "  {id, 
p.  882).  A  trust  in  restraint  of  antici- 
]iation  cannot  be  created  for  the  benefit 
of  a  femme  sole;  Barton  v.  Briscoe,  Jac 
603. 

^  See  Lewin  on  Trusts,  9th  ed.  105  ; 
2  Jarman  on  Wills,  864. 

'  For  example,  the  interest  of  creditors 
may  be  excluded  by  a  direction,  if  the 
liferenter  "failed  in  the  world,  to  pay 
the  produce  to  the  separate  maintenance 
of  his  wife  and  children ; "  Lockyer  y. 
Savage,  2  Stra.  947,  the  ruling  authority  ; 


or  to  pay  sn  annuity  to  the  grantee  only, 
not  on  any  account  to  be  alienated  during 
his  life,  with  a  proviso  that  "  if  so 
alienated,  the  said  annuity  shall  cease ;" 
Dommet  v.  Bedford,  3  Ves.  149.  Bat 
in  the  cases  of  WiUdMon  v.  WUkifUKm, 
G.  Coop.  259,  and  Lear  v.  Leggai,  2  Sim. 
479,  and  other  cases,  reeolutiTe  daussi 
of  similar  import  were  held  to  be  only 
directed  against  vuluntary  aHenatioD. 
In  conformity  with  the  opinion  of  EngUsh 
counsel,  it  was  ruled  in  CampbdCs  Em, 
V.  ainlUm's  Trs,,  22  June  1866,  4  Maeph. 
858,  that  a  clause,  resolving  the  bene- 
ficiary's right  in  case  he  should  '*  do  or 
suffer  any  act  or  thing  whereby  the  same 
or  any  part  thereof,  if  hereby  limited 
absolutely,  would  cease  to  be  receivable  ** 
by  the  beneficiary  for  his  own  nse^  did 
not  take  effect  by  the  use  of  arrestments 
attaching  the  fund,  seeing  that  arrest- 
ments not  followed  by  a  decree  of  forth- 
coming only  suspended  the  rig^t  to 
receive  the  money,  and  did  not  cause  it 
to  cease. 

*  Lewin  on  Trusts,  9th  ed.  108 ;  Jar- 
man on  WiUs,  ut  supra, 

*  CoUie  V.  Pirie's  Trs.,  22  Jan.  1861. 
18  D.  506,  per  curiam.  See  Chapter  VL 
Section  11.  (Legitim). 
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565.  It  is  not  in  the  power  of  a  heritable  proprietor  to  per-  chaptie  xv. 
petuate  the  legal  order  of  succession  in  his  family ;  for  this  would  Legal  order  of 


be  to  deprive  the  heir  of  the  right  of  alienation,  which  is  one  of  notbT^-**"' 
the  most  valuable  incidents  of  property.    This  subject  is  discussed  p«ti»ted. 
in  another  chapter.^ 

566.  The  effect  of  annexing  an  unlawful  condition  to  a  trust  is  Unjawftil  oon- 
that  the  beneficiary  takes  the  bequest  without  being  bound  by  the  to  a  tn^or 
condition.*    Such  at  least  is  the  rule  in  regard  to  testamentary  ^'J^'jjj.^j, 
settlements.    But  in  the  case  of  trusts  intended  to  take  effect  inter 

vivos,  which  are  granted  for  onerous  causes,  the  principle  of  the  law 
of  contracts,  under  which  the  transaction  is  entirely  nullified,  comes 
into  operation.'  Again,  where  the  purpose  of  the  trust  is  unlawful, 
the  principle  is  the  same  as  in  the  case  of  contracts.  Accordingly, 
the  Court  will  neither  assist  the  truster  to  recover  the  property,* 
nor  enforce  the  trust  in  favour  of  the  beneficiary.* 

567.  Thus,  where  a  party,  who  was  desirous  of  having  his  son  poort  wffl  not 
appointed  to  the  office  of  a  minister  in  a  parish  church,  agreed  to  foreo  rwutu- 
pay  an  annuity  of  £20  a  year  to  a  rival  candidate  for  the  benefice,  ^^^ 

upon  condition  of  his  withdrawing  from  the  contest,  the  Court  re- 
fused to  entertain  an  action  founded  on  the  obligation.^  And 
where  a  paiiy  who  had  the  right  of  presentation  to  a  macership  in 
the  Court  of  Session  entered  into  certain  illegal  stipulations  in 
connection  with  an  appointment  to  the  office,  it  was  held  that,  as 
the  Court  could  not  have  enforced  performance  of  the  stipulations, 
the  grantee's  breach  of  contract  afforded  no  ground  for  reducing 
the  deed  of  presentation.^ 

558.  Bestitution  will  be  enforced  wherever  the  interests  of  third  unless  to  pro- 
parties  are  affected  by  the  transaction,  as,  for  example,  in  the  case  of  l^u  of"* 
unlawful  agreements  in  defraud  of  creditors;®  and  it  would  appear  cw^^r^ 
that  money  advanced  to  assist  in  carrying  on  an  illegal  under- 
taking may  be  recovered  in  an  action  of  accounting.'    But  although 
a  party  claiming  repetition  in  the  character  of  a  creditor  may  be 

^Chapter XXVI., Section II.  (Tulzied  *  MaxweU  v.  EaH  of  OaUoway,  1775, 

Destbatioii).  M.  9580. 

»  Fnuer  t.  Rote,  18  July  1849,  11  D.  '  Bruce  v.  Grant,  27  Feb.  1839,  1  D. 

1467 ;  and  see  cases  relative  to  restraints  583  ;  Thomaon  v.  Dove,  16  Feb.   1811, 

on  marriage,  M.  2963  ei  eeq,  F.C. 

»  Stair.  1,  8»  7  A  8 ;  Ertk.  Inst.  3,  8,  **  Arrcl  v.  Montgomerie,  24  Feb.  1826, 

85  ;  BeU's  Pr.  §  49.  4  Sh.  499,  N.£.  504.     But  see  M^Tag- 

*  A.  T.  J?.,  21  May  1816,  F.C.     But  gart'tJRep.  t.  HoberOan,  25  Jan.  1834,  12 
»ee  Paiermm  v.  Shaw,  20  Feb.  1830,  8  Sb.  Sb.  338. 

578  ;  OmMam  t.  PoUoek,  5  Feb.  1848,  10  •  Gordon  v.  ffowden,  9  Feb.  1853,  15 

B.  646;  and  WUkimtm  v.  Wtlkinton,  1  D.  878.    But  tee  contra,  Gibton  r.  StewaH, 

Y.  &  C.  Cb.  Gk.  657.  3  Aug.  1840,  1  Rob.  260,  reversing  12 

*  JokntUm  T.  Mackenzie »  Exn.,  4  Dea  Sb.  688. 
1835, 14  Sb.  106  ;  Kerr  ▼.  M*Dowall,  14 

Feb.  1828,  6  Sh.  546. 
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CHAPTBR  XV.  thus  favoured,  it  would  seem  that  the  heir  of  a  truster  is  in  no 
more  favourable  a  situation  than  the  trusier  himself.  Thus,  where 
a  lease  was  granted  to  a  trustee  for  behoof  of  the  truster's  mistress, 
on  which  possession  was  enjoyed  for  several  years,  it  was  held,  in 
an  action  of  reduction  by  the  heir,  that  the  trust  having  been 
already  fulfilled,  the  Court  could  not  enforce  restitution  at  the 
instance  either  of  the  granter  or  of  his  representatives.^ 

SECTION  IT. 
Perpetuities. 

■ 

TruRt  not  un-  669.  The  inconvenience  which  would  arise  from  subjecting  pro- 

lame'ou^*'^**  perty  held  in  fee-simple  to  conditions  and  restraints  which  mu»ht 
unattaiuabie  \yQ  imposed  by  the  caprice  of  any  of  the  former  proprietors,  has  led 
veyance.  to  the  recognition  of  the  general  principle  (subject  to  a  few  well- 

marked  excei)tions)  that  qualifications  upon  a  fee-simple  estate  are 
only  binding  on  the  heir  or  immediate  disponee.  To  certain 
eflects,  however,  such  qualifications  may  be  rendered  effectual  by 
vesting  the  property  in  tmstees,  to  be  held  by  them  for  such  time 
as  may  be  necessary  for  carrying  out  the  objecta  of  the  truster, 
which,  as  a  general  rule,  will  be  executed  according  to  his  intention 
if  not  inconsistent  with  law.^ 
Succession  of  660.  In  conveyances  of  land,  a  succession  of  estates  in  fee  is 

hfmpieiucom-  inadmissible,  except  under  the  forms  and  conditions  of  the  Entail 

petent  except  Act,  1685,  cap.  22."  At  commou  law,  indeed,  a  destination  to  sub- 
under  condi-  .  -tl.!'  t  l'J«  .  T  14  •! 

tionsofastrict  stitutes.  With  prohibitory  clauses,  was  binding  inter  ha^eaes*  until 
eutaii.  ^YiQ  law  was  altered  by  the  Entail  Amendment  Act.^    Destinations 

with  prohibitory  clauses,  and  imperfect  entails,  are  now  indistin- 
guishable in  legal  effect  from  simple  substitutions,  which  give. the 
law  of  the  succession  so  long  as  they  are  allowed  to  stand  un- 
altered ;  but  are  liable  to  be  defeated  by  the  institute  or  by  the 
substitutes,  any  one  of  whom  is  entitled  to  alter  the  destination  if 
the  estate  be  vested  in  him  in  right,  and  even  when  not  feudally 
vested.^  The  law  of  Scotland  looks  with  disfavour  on  future  anil 
contingent  fees;  insomuch  that  a  conveyance  in  liferent,  with  a  fee 
to  the  children  TiascUuri  of  the  grantee,  was  held  to  vest  the  estate 
absolutely  in  the  liferenter,  subject  to  limitations  which  are  well 

1  A.  V.  A,  21  May  1816,  F.C.  »  11  and  12  Vict,  cap.  86,  §  48. 

^  Ram$ay  v.  Ramtay,  23  Nov.  1888,  1  «  Gordon's  7V«.  v.  Harper,  4  Dec.  1S21, 

D.  89,  per  Lord  Fullerton.  1  Sh.  185,  N.E.  176  ;  Paul  v.  BoycTf  Trr, 

'  1685,  cap.  22.  22  May  1885,  18  Sh.  818 ;    Smitk  t. 

*  CaikcaH  v.  Catheart,  18  July  1831,  Murray,  9  Dec  1814,  F.C. 
5  W.  &  S.  315. 
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known.^    Perpetuities  by  way  of  liferent  are  now  prohibited  by  the  cHArm  iv. 
Entail  Amendment  Act,  which  enacts  ^  that  *'  it  shall  be  competent 
to  grant  an  estate  in  Scotland,  limited  to  a  liferent  interest^  in 
faYour  only  of  a  party  in  life  at  the  date  of  such  grant" 

661.  While  life  interests  in  land  can  only  be  created  in  favour  Statiitorj  n- 
of  persons  in  esse^  the  fee  may  be  given  to  persons  described  in  the  t^re^OT  of 
deed,  although  non-existent,  at  its  date.    At  common  law,  it  would  "cc^n^iijp- 
seem  that  liferent  interests  Imuted  to  several  successive  generations  cury  intmsu 
might  be  made  effectual  as  real  burdens,*  and  that  a  perpetual  "*  P«T***"**y- 
succession  of  limited  interests  might  be  made  effectual  by  means  of 

a  trust*  By  the  Entail  Amendment  Act  trusts,  as  well  as  life- 
rents, are  put  under  the  same  restrictions  as  entails  with  respect  to 
doration  ;^  and  accordingly,  any  trust  purpose  in  the  nature  of  a 
substitution  extending  beyond  the  term  of  endurance  allowed  by 
the  Act  is  defeasible  by  the  bene6ciary. 

662.  Substitutions  in  moveables,  when  constituted  by  direct  Suhstitntion  in 
conveyance,  are  not  binding  inter  hosredes ;  the  interposition  of  a  whatexteot ^ 
trust  being  necessary  to  preserve  the  contin<;ent  fee.    According  effectnai  at 

^  ^  x-  o  o  common  law, 

to  Erskine, "  a  substitute  in  a  bond  has,  in  the  common  case,  no 
stronger  right  than  the  substitute  in  a  simple  destination  of  a  land 
estate;  for  the  institute  can,  in  the  character  of  absolute  fiar, 
evacuate  the  substitution  by  a  deed  merely  gratuitous.®  It  was 
assumed  in  some  of  the  earlier  cases  that  substitutions  in  settle- 
ments of  moveables  were  effectual  in  a  question  with  the  executors 
of  the  institute ;  ^  but  it  is  now  settled,  first,  that  there  is  a  pre- 
sumption in  favour  of  conditional  institution  in  destinations  of 
moveable  property ;  secondly,  that  even  where  a  substitution  is  to 
be  implied  from  the  terms  of  the  destination,  the  substitute  has  no 
vested  right,  but  only  a  spes  successionis"  ® 

563.  The  case  of  AfDowall  v.  M*Gill  illustrates  the  principle  Substitntion« 
that  unless  a  trust  is  interposed  for  the  protection  of  the  ulterior  chan^/the 
interests,  substitutions  are  in  general  defeasible.     The  truster  left  securities, 
his  estate,  which  consisted  of  personal  bonds  and  sums  of  money, 
to  his  daughter,  with  a  destination  over  (which  the  Court  held  to 


*  See  this  salject  treated  in  Chapter 
XXXm.,  Section  II. 

^  11  and  12  Vict.,  cap.  36,  §  48. 
'  Ertkine  v.  Wright,  1  March  1843,  8 
D.863. 

*  ^nUkmore  t.  Straihmore*i  Tn,,  23 
Mar.  1S31, 5  W.  A:  S.  170,  and  cases  there 
cited ;  Cairme  ▼.  Caimie*8  Trs.,  14  Nov. 
1837, 16  8h.  1. 

*  11  and  12  Vict.,  cap.  36,  §  47. 
<  Enk.  3,  8,  44. 

^Campbdl    ▼.    Camphdl,     1740,    M. 


14,856;  Bobertwn  t.  Kerr,  1742,  M. 
S202;  Smith  v.  Grieve,  1801,  "SubBt. 
and  Gond.  Inst."  ^pp.  No.  1. 

•  Brovm  v.  Coventry,  1792,  M.  14,863; 
BeH,  8vo  Ca.  310  ;  Oreig  v.  JohnsUme, 
July  1,  1832,  6  W.  &  8.  406.  The 
question  of  substitutionB  in  moy  cables 
has  only  a  theoretical  interest.  The 
case  of  Kinnear,  cited  p.  805,  is  the 
only  case  which  the  writer  has  seen  in 
practice. 
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CHAPTBR  XV.  have  the  force  of  a  substitution)  in  favour  of  certain  nephews  and 
nieces.    The  daughter  uplifted  all  the  funds  with  the  exception  of 
one  of  the  personal  bonds,  and  laid  out  the  money  in  various  invest- 
ments, which  remained  among  her  assets  after  her  death.    The 
Court  held  that  by  the  operation  of  changing  the  securities  the 
substitution  was  evacuated,  and  therefore  sustained  the  claim  of 
the  lady's  next  of  kin ;  but  with  respect  to  the  sum  in  the  bond 
which  had  not  been  uplifted  (and  which  was  payable  to  the  settlor, 
"  his  heirs,  executors,  or  assignees  "),  they  held  that  the  substitution 
had  not  been  destroyed,  and  accordingly  preferred  the  substitutes 
named  in  the  settlement.^ 
Contingent  in-         664.  There  can  be  no  question  as  to  the  possibility  of  constita- 
awrMtate*may  ^^°S  *  system  of  limited  interests  in  moveable  estate  by  vesting  the 
lie  protected     estate  in  trustees  for  the  life  interest  of  parties  successively  sub- 
a  trust.  stituted.      To   what  extent  in  time   a  moveable    succession  (at 

common  law)  might  thus  be  jlerpetuated  has  never  been  deter- 
mined. The  provisions  of  the  Thellusson  Act,  which  are  con- 
sidered in  the  next  section,  are  directed  only  against  accumulations 
of  income;  and  it  does  not  appear  that  the  law  of  Scotland 
interposed  any  obstacle  to  the  perpetuation  of  rational  trusts  of 
the  capital  or  fee  of  moveable  estate.^  In  the  case  of  the  Straihmon 
entail  case.  Lord  Brougham  remarked,  ''  In  Scotland  the  law, 
instead  of  discouraging  perpetuities,  gives  them  all  manner  of 
encouragement,  and  instead  of  confining  the  time  to  the  lives  in 
being  and  twenty-one  years,  with  the  time  of  gestation  beyond, 
permits  you,  in  every  case,  to  tie  up  property  for  ever  and  ever, 
as  may  happen  in  one  case  in  England,  that  of  the  reversion  being 
in  the  Crown,  and  in  that  case  only.  .  .  .  Beal  and  personal 
property  stand  on  precisely  the  same  footing  in  Scotland."  •  The 
legality  of  private  trusts  in  perpetuity  was  finally  established  by 
the  judgment  of  the  Court  of  Session  in  the  case  of  SuUie*s 
Trustees,*  sustaining  a  settlement  which  appropriated  the  revenues 
of  heritable  and  moveable  estate  to  the  support  of  the  younger 


1  M'DowaJl  V.  M'OiUy  19  June  1847, 
2  D.  1284. 

'  See  1  BeU'ii  Com.  7th  ed.  37  ;  Pr.  § 
]884  ;  Macnair  v.  Mcumair,  1791,  M. 
16,210 ;  Caimie  v.  Caimie^t  Trs,,  14 
Nov.  1837,  16  Sh.  1  ;  Ireland  v.  Glass, 
18  May  1833,  11  Sh.  626  ;  E,  Strathmore 
V.  StrcAkmart* s  Trs.,  and  SwUie  v.  SuUie's 
Trs.,  infra.  In  Macnair*s  case  the  settle- 
ment was  at  first  sustained,  subject  to  the 
remark  per  Lord  President  Campbell, 
that  the  parties  might  afterwards  set  it 
aside,  if  its  provisions   became  inextri- 


cable ;  and  such  having  been  found  to  be 
the  result,  the  settlement  was  af tsrwanU 
reduced  ;  per  Lord  Cuninghame  in  SuUk 
V.  SuUie*s  TVs.,  18  Jar.  444.  InJTM- 
loch  V.  M^CuUoek,  reported  as  a  note  in 
6  W.  &  S.  180,  a  famUy  settlement  wis 
reduced  on  the  ground  of  inextricabilitj ; 
and  this  precedent  was  followed  in  Mam^ 
V.  Skifaner,  6  March  1844,  16  Jar.  422. 

*  Siraikmort  v.  Slrathmor^s  Trs^  5 
W.  &  S.  198. 

«  SvMxe  T.  SuUie's  Trs.,  12  June  1846, 
18  Jur.  442. 
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children  of  the  granter's  heirs  of  entail  in  all  time  coming,  subject  craptbb  zv. 
to  certain  powers  of  division  to  be  exercised  by  their  respective 
parents,  and  with  a  destination-over  in  default  of  heirs,  upon  trust 
for  support  of  missions  in  India.  Trusts  of  this  nature,  executed 
after  1st  August  1848,  would  be  cut  down  by  the  operation  of 
sections  47  and  48  of  the  Entail  Amendment  Act  if  the  subject  of 
conveyance  consisted  of  heritable  estate  in  Scotland,  and  by  31  and 
32  Vict,  cap.  84,  section  17,  if  of  moveable  estate.^ 

666.  The  question  of  the  validity  of  an  entail  of  moveables  may  EoUii  of 
be  considered  as  settled  in  the  negative  by  the  case  of  Boyd  longer,  if  ewter, 
Kinnear.  In  the  first  stage  of  the  question,  which  took  the  form  *^<>™P«*«"*- 
of  a  special  case  between  the  institute  and  his  father's  trustees,  the 
opinion  of  the  Court  was  sought  as  to  whether  the  directions  in  Mr. 
Charles  Kinnear's  trust-deed,  to  include  the  moveables  in  the 
entail  of  the  estate,  ought  to  receive  effect.  The  Court  in  disposing 
of  that  case  held  that  the  trustees  were  bound,  as  directed  by  the 
truster,  to  include  the  moveable  subjects  in  the  entail ;  but  as  the 
proper  parties  interested,  viz.,  the  succeeding  heirs  of  entail,  were 
not  parties  to  the  proceedings,  the  Court  refrained  from  expressing 
an  opinion  on  the  validity  of  an  entail  of  moveables.*  An  entail 
having  been  executed  in  the  prescribed  form,  the  institute  then 
raised  a  declaratory  action,  calling  as  defenders  all  the  succeeding 
heirs  of  entail,  and  concluding  that,  as  regards  the  moveables,  the 
entail  was  inoperative  and  ineffectual  to  restrain  the  pursuer  from 
altering  the  order  of  succession,  selling  or  contracting  debt,  &e. 
The  case  came  before  Lord  Shand,  who  in  an  elaborate  judgment, 
in  which  all  the  cases  and  dicta  on  the  subject  are  reviewed, 
determined  the  question  in  favour  of  the  pursuer.  The  judgment 
was  acquiesced  in.  Lord  Shand  distinguishes  the  case  where 
"lands   are    conveyed   with   certain   moveable   articles,   such   as 

^  "From  and  after  the  passiog  of  this  personal  estate  shaU  belong  absolately  to 
Act,  it  sbaU  be  competent  tu  constitute  Nuch  party,  and  where  such  estate  stands 
or  reserre,  by  means  of  a  tmst  or  other-  invested  in  the  name  of  any  trustees  such 
vise,  a  liferent  interest  in  moveable  and  trustees  shall  be  bound  to  deliyer,  make 
personal  estate  in  Scotland  in  favour  only  over,  or  convey  such  estate  to  such  party : 
of  a  party  in  life  at  the  date  of  the  deed  Provided  always,  that  where  more  per- 
eooatituting  or  reserving  such  liferent,  and  sons  than  one  are  interested  in  the  move- 
where  any  moveable  or  personal  estate  able  or  personal  estate  held  by  trustees 
in  SooUand  shall,  by  virtue  of  any  deed  as  hereinbefore  mentioned,  aU  the  ex- 
dated  after  the  passing  of  this  Act  (and  penses  connected  with  the  transference  of 
the  date  of  any  testamentary  or  mortu  a  portion  of  such  estate  to  any  of  the 
mum,  deed  aiiaU  be  taken  to  be  the  date  beneficiaries  in  terms  of  this  Act  shaU  be 
of  the  death  of  the  grantor,  and  the  date  borne  by  the  beneficiary  in  whose  favour 
of  any  contract  of  marriage  shall  be  the  transference  is  made." 
taken  to  be  the  date  of  the  dissolution  of  '  Special  Case  Kinnear,  1875,  2  R. 
the  oaniage),  be  held  in  liferent  by  or  765.  A  simihur  decision  was  given  in 
forbehoof  of  aparty  offnUagebomafter  M.  of  Bute  v.  Bute's  Trs.,  1880,  8  B. 
the  date  of  snch  deed,  such  moveable  or  191. 
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paintings  or  plate,  subject  to  tlie  condition  that  if  the  institnte  or  a 
succeeding  heir  should  gratuitously  dispose  of  the  moveables,  he 
should  forfeit  his  right  to  the  lands.  .  .  .  This  would  give  a 
strong  and  it  may  be  overwhelming  motive  against  such  an  act^ 
and  so  might  indirectly  secure  the  descent  in  one  line  of  certain 
moveables  with  the  heritable  estate.'*  ^ 


SECTION   III. 


Tnista  for 
accumulation 
effectual  at 
common  law 
according  to 
their  tenor. 


Accumulations  of  Inxome  (Thkllussox  Act). 

666.  At  common  law  there  does  not  seem  to  be  any  restraint 
upon  the  power  of  a  settlor  to  direct  the  accumulation  of  the  pro- 
ceeds of  his  property,  heritable  or  moveable^  provided  the  purpose 
of  the  accumulation  is  rational,  and  capable  of  being  carried  into 
eCTect.*  An  accumulation  in  perpetuity,  however,  would  not  be 
tolerated ;  and  there  is  authority  for  holding  that,  although  the 
mere  fact  of  the  accumulation  being  for  purposes  indefinite  and 
capricious  may  not  be  sufficient  to  stamp  the  trust  with  the  cha- 
racter of  illegality,  yet,  whei*e  the  provisions  of  the  settlement  are 
inextricable,  or  where  they  are  applicable  to  too  remote  a  corUingtncy, 
they  are  ineffectual  at  common  law.'  On  this  ground,  a  redaction 
having  been  brought  of  a  settlement  which  contemplated  the  accu- 
mulation of  the  rents  of  heritable  property  for  an  indefinite  period, 
for  purposes  not  very  distinctly  expressed,  but  intended  for  the 
iiltimate  benefit  of  the  Episcopal  Church  of  Scotland,  the  Court 
referred  the  matter  to  an  accountant ;  and  on  receiving  a  report 
from  him  that  it  would  nut  be  practicable  to  carry  into  effect  any 
of  the  beneficial  purposes  of  the  trust,  they  set  aside  the  settle- 
ment.^ The  accumulation,  it  would  seem,  must  be  not  only  for  a 
definite  object,  but  also  limited  as  to  time  and  amount.  An  in- 
stance of  the  successful  employment  of  the  power  of  accumulation 
ibr  the  purpose  of  creating  a  fund  for  the  support  of  a  charitable 
institution,  was  mentioned  by  Lord  Cuninghame  in  the  note  to  his 


1  Kinnearv,  Ktnnear,  1877,  4  R.  705, 
708.  In  the  aubeeqnent  case  of  MoideafCa 
Trs,  V.  Madean,  1889,  16  R.  1095,  the 
distmetion  is  accentuated  that  a  deatina- 
tion  of  pictures,  family  plate,  and  the  like, 
is  valid  as  a  rabatitution,  but  inoperative 
if  the  substitution  is  defeated ;  and  thii 
was  assumed  with  reference  to  the  great 
coUeotion  of  works  of  art  at  Hamilton 
Palaoe,  which  were  sold  notwithstanding 
a  substitution,  and  with  reference  to 
which  there  was  a  suit  fur  legacy  duty, 


now  depending  on  an  appeal  to  the  Hoon 
of  Lords.  See  also  Veitck  v.  Ymatg, 
1808,  M.  '<  Service  and  ConfinnatioD;' 
App.  No.  4 ;  Baillie  v.  (TmiO,  1859,  21 
D.  888,  and  cases  otted  in  Lord  Shaod'* 
judgment  in  Kwnear^a  case. 

>  BeU*s  Pr.  §  1884, 5th  ed.  1865 ;  Mtc- 
nair,  1791,  M.  16,210  ;  Mamm  v.  Skhuier, 
6  Maroh  1844,  16  Jur.  422. 

s  1  Bell's  Com.  7th  ed.  87. 

*  Maton  V.  5ittnn«r,  6  Match  1844, 16 
Jur.  422. 
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interlocutor  in  the  case  of  Ojilvie*s  Tritstees}  where  he  states  that  chapter  xt. 
the  fund  bequeathed  by  John  Watson  for  the  establishment  of  an 
hospital  in  Edinburgh,  wliich  was  originally  (in  1781)  only  £4700, 
had,  in  1822,  accumulated  to  the  sum  of  £90,000. 

667.  Until  the  extension  of  the  Thellusson  Act  in  1848  to  Accnnmiation 
settlements  of  heritable  estate,  the  legality  of  accumulations  of  the  heritabTeestata 
rents  of  lands  in  Scotland  fell  to  be  determined  with  reference  to  !5!fi"*l!  ,*L 

common  law. 

the  common  law  principle  here  enunciated.  In  the  case  of  Strath- 
more  V.  Strathmore's  Trustees,  a  direction  to  accumulate  the  rents 
of  an  estate  for  the  term  of  thirty  years,  or  until  the  death  of  the 
longest  liver  of  two  persons  named  in  the  settlement,  for  the  pur- 
pose of  investing  the  accumulated  fund  in  the  purchase  of  lands  to 
l»e  entailed,  was  found  not  to  be  reducible  on  the  ground  of  irra- 
tionality ;  and  it  was  observed  by  Lord  Brougham,  that  although 
there  might  be  good  grounds  for  setting  aside  an  accumulation  in 
perpetuity,  the  Court  was  not  called  upon  to  say  for  what  length 
of  time  the  produce  of  lands  might  be  permitted  to  accumulate.^ 
In  the  case  of  Keith's  Trtistees  v.  Keith,  the  truster  s  direction  was 
to  retain  the  management  of  certain  heritable  estates  in  Scotland 
until  the  death  of  a  party  named,  if  she  should  have  no  children, 
or  until  the  majority  of  her  eldest  surviving  child,  if  any ;  and 
during  that  period  to  levy  and  accumulate  the  rents  and  profits 
thereof,  and  lay  out  the  same,  after  deduction  of  all  expenses,  in 
the  purchase  of  lands  in  Scotland,  to  be  entailed  in  manner  therein 
directed.  The  argument  was  directed  to  the  question  whether  the 
Act  11  and  12  Vict.,  cap.  36,  operated  retrospectively,  so  as  to  vest 
the  produce  of  the  accumulations  in  the  truster's  heirsat-law ; 
and  it  was  assumed,  in  consequence  of  the  judgment  in  the 
StrcUhmore  case,  that  the  accumulation  in  question  was  not  void  at 
common  law.* 

668.  The  period  within  which  accumulations  of  the  revenues  of  Extension  of 
estate  in  Scotland  may  lawfully  take  place  will  now  be  determined  ActTo  heri^° 
in  all  cases  by  the  provisions  of  the  39  and  40  Geo.  iiT.,  cap.  98,  as  t^We  esute  in 
e.\tended  by  the  11  and  12  Vict.,  cap.  36,  section  41,  and  the  Act 
55  and  5G  Vict.,  cap.  55.*     Questions  upon  the  construction  of  the 

^  8  D.  1234.  that  the  rents,  iisues,  profitP,  or  income 

'  StrcUhmore  v.  Strathmore*8  Tr$.,  23  thereof  ahall  be  whoUy  or  partially  ac- 

March  1831,  5  W.  &  S.  170-199  ;  affirm-  cumulated  for  the  purchase  of  land  only 

io(^  S  Sh.  539.  for  any  longer  period  than  during  the 

'  Keitk'M  Trt.  t.  Keith,  17  July  1857,  minority  or  respective  minorities  of  any 

19  D.  1040.      Vide  infra,  §§  578,  584.  person  or  persons  who,  under  the  uses  or 

*  This  Act  having  been  passed  so  re-  trusts  of  the  instrument  directing  such 

oeatly  as  1892,  no  cases  have  as  yet  arisen  accumulation,  would  for  the  time  being,  if 

upon  its  ooDBtructi<ln.     The  substantive  of  full  age,  be  entitled  to  receive  the  rents, 

ciaaae  it  as  follows: — 1.  "No  person  shaU,  issues,  profits,  or  income  so  directed  to 

after  the  pasring  of  this  Act,   settle  or  be  accumulated.'* 
dispose  of  any  property  in  such  manner 
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cHAPTiR  XV.  Thellusson  Act  ^  may  be  resolved  into  three  heads: — (1)  as  to  the 
nature  and  extent  of  the  accumulations  annulled  by  the  Statute ; 
(2)  as  to  the  persons  to  whom  ill^al  accumulations  result ;  (3)  as 
to  the  exceptional  accumulations  permitted  by  the  Statute. 

Terms  of  the  B69.   I.  NATURE  AND  EXTENT  OF  THE  STATUTORY  PROHIBITION.— 

»tri^uS7"  ^y  *^®  ^®^  section  of  the  Statute  of  Geo.  ill.,  on  the  narrative 
that  it  is  expedient  that  all  dispositions  of  real  or  personal  estates, 
whereby  the  profits  or  produce  thereof  are  directed  to  be  accumu- 
lated, and  the  beneficial  enjoyment  thereof  is  postponed,  should  be 
made  subject  to  restriction,  it  is  enacted  that  no  person  or  persons 
shall,  by  deed,  surrender,  will,  codicil,  or  otherwise  howsoever, 
"  settle  or  dispose  of  any  real  or  personal  property,  so  and  in  such 
manner  that  the  rents,  issues,  profits,  or  produce  thereof  shall  be 
wholly  or  partially  accumulated  for  any  longer  term  than  the  life 
or  lives  of  any  such  granter  or  granters,  settlor  or  settlors  ;  or  the 
term  of  twenty-one  years  from  the  death  of  any  such  granter, 
settlor,  devisor,  or  testator ;  or  during  the  minority,  or  respective 
minorities,  of  any  person  or  persons  who  shall  be  living,  or  in  u^r« 
sa  mere,  at  the  time  of  the  death  of  such  granter,  devisor,  or  testa- 
tor ;  or  during  the  minority,  or  respective  minorities  only,  of  any 
person  or  persons  who,  under  the  uses  or  trusts  of  the  deed,  sur- 
render, will,  or  other  assurances  directing  such  accumulations, 
would  for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues,  and  profits,  or  the  interest,  dividends,  or  annual  produce  so 
directed  to  be  accumulated." 
Statute  ajpplies  570.  (1.)  With  regard  to.  the  question  what  accumulations  are 
weirw  to  e"  forbidden,  it  was  the  unanimous  opinion  of  the  judges  to  whom  the 
preasdirec-      questions  in  Lovd  V.  Colvin^  were  remitted,  that  implied  as  well  as 

tions  to  accn-     ^  ,  '  jt 

muiate.  cxpress  directions  were  prohibited.     In   that    case   the   testator, 

Peter  Cochrane,  directed  his  trustees  to  divide  the  residue  of  his 
personal  estate,  and  the  whole  accessories  thereof,  between  his  two 
sons  (who  both  died  without  leaving  issue  before  the  conventional 
period  of  payment) ;  and  after  the  usual  clause  of  survivorship,  he 
then,  in  the  event  of  their  death  before  the  arrival  of  the  period  of 
payment,  directed  the  trustees  to  convey  the  said  residue  and  whole 
accessories  thereof  to  the  eldest  surviving  son,  or  otherwise,  to  the 
daughters  of  Mrs.  Moorhouse.  On  the  expiration  of  twenty-one 
years  from  the  death  of  the  testator  Mrs.  Moorhouse  was  childless ; 
and  the  testator's  next  of  kin  accordingly  instituted  a  suit  in  the 
Court  of  Chancery,  in  which  they  claimed  the  annual  revenues  of 
Mr.  Cochrane's  personal  estate  subsequent  to  the  18th  of  June  1852, 

^  It  ahould  rather  be  called  the  Antt-  accumulated  for  the  benefit  of  remote 

Thellusson  Act,  as  it  is  directed  against  desoendants. 

wills  such  as  that  of  Mr.  TheUusson,  a  >  Lord  v.  Colvin,  7  Dec  1860,  2S  D. 

millionaire,  who  left  all  his  money  to  be  111. 
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when  the  period  of  twenty-one  years  expired,  and  until  the  period  chaptkr  xv. 
of  payment  should  arrive.  The  construction  of  Mr.  Cochrane's 
settlement  with  reference  to  the  provisions  of  the  Thellusson  Act 
having  been  referred  to  the  Judges  of  the  First  Division  of  the 
Court  of  Session,  it  was  argued,  on  behalf  of  the  executors,  that  the 
testator  had  nowhere  expressly  directed  an  accumulation  of  the 
interest  of  the  money,  and  could  not  be  supposed  to  have  contem- 
plated the  failure  of  all  the  parties  who  were  instituted  antecedently 
to  Mrs.  Moorhouse's  children ;  and  that,  as  the  accumulation  had 
arisen  from  a  contingency  unforeseen  by  the  testator,  and  without 
any  intention  to  disappoint  bis  immediate  representatives,  the  case 
did  not  fall  within  the  operation  of  the  Statute.  This  argument 
was  rejected,  because,  in  the  opinion  of  the  Court,  the  thing  pro- 
hibited by  the  Statute  is  the  actual  accumulation  of  income  in  con- 
sequence of  the  settlement  made  by  the  testator,-— distinguishing 
from  the  case  of  accumulation  resulting  from  the  operation  of  law, 
which  may  happen  where  the  grantee  is  a  minor  or  insane.  "  If," 
said  Lord  Deas, "  the  Act  were  to  be  held  inapplicable  wherever 
there  was  no  express  direction  to  accumulate,  it  would  be  easy  in 
all  cases  to  evade  its  operation.  If  it  were  to  be  held  inapplicable 
wherever  it  did  not  appear  that  the  testator  had  it  in  view  to  evade 
it,  that  also  would  favour  evasion,  by  involving  an  inquiry  into 
what  was  passing  in  the  testator's  mind,  which  could  not  be  satis- 
factorily answered.  ...  I  think  it  enough  that  the  deed  is  so  ^ 
conceived,  that  to  carry  out  its  purposes  in  the  event  which  has 
happened,  there  must  necessarily  be  accumulation  for  a  period 
beyond  the  twenty-one  years."  ^ 

671.  This  decision  is  in  accordance  with  the  opinions  expressed  Opinion  of  the 
by  the  Court  of  Appeal  in  Chancery  in  an  English  case,*  where  ^^yf°  ^' 
Lord  Cranworth,  C,  observed  that  the  distinction  taken  in  the 
Court  below,  between  an  accumulation  expressed  and  an  accumula- 
tion implied,  was  an  unsound  and  impossible  distinction ;  adding, 
"  If  a  testator  directs  that  to  be  done  which,  as  a  consequence,  leads 
to  an  indefinite  accumulation,  he  must,  within  the  meaning  of  the 
Statute,  be  taken  to  have  directed  accumulation."  ^  It  may  there- 
fore be  concluded,  notwithstanding  the  fluctuations  of  opinion  on 
the  part  of  the  Court  of  Chancery  in  previous  cases,*  that  the 
Statute  will  in  future  be  taken  to  apply  to  all  settlements  directing 
accumulation,  whether  explicity  or  implicitly.    The  operation  of 

*  28  I)..186.  Keen,  276,  7  L.J.  Ch.  217 ;  Morgan  v. 

*  TetKh  ▼.  Cheese,  6  De  G.  M.  &  G.       Morgan,  4  De  Gex  &  Sm.  170,  20  L.  J. 
453,  24  L.J.  Ch.  716.  Ch.  109  ;  Elhome  v.  Oood,  14  Sim.  165, 

»  24  L.J.  Ch.  71P.  18  L.J.  Oh.  894  ;  Corporation  of  Bridge- 

*  EUis  T.  Maxtcdl,  3  Bear.  587,  10      north  v.  Collins,  15  Sim.  538  ;  Bryan  v. 
LJ.  Ch.  266;   Maedonald  y.  Bryee,  2      CoUinSf  16  Bear.  II. 
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CHAPTER  XT.  thc  Statutc  is  not  excluded  by  the  fact  that  the  income  during  the 
permitted  period  has  not  in  fact  been  accumulated,  but  has  been 
applied  to  the  payment  of  debts  and  provisions.^ 
AdiUtion  of  672.  (2.)  The  prohibition  is  understood  to  embrace  accumuln- 

JTcSpitai*^^^^^  tions  in  every  form.  It  will  be  observed  that  the  preamble  of  the 
tobe;*accu-  Statute  supplies  the  interpretation  of  the  word  "accumulated;" 
for  it  IS  there  used  as  a  convertible  term  with  the  expression 
"  whereby  the  beneficial  enjoyment  thereof  is  postponed."  Post- 
ponement of  the  beneficial  interest  in  the  profits  and  produce  of 
an  estate  being  the  criterion,  it  is  obvious  that  the  addition  of 
accruing  revenues  or  dividends  to  capital,  after  the  period  of 
twenty-one  years,  is  "  accumulation,"  whether  the  interest  upon 
such  annttcU  dividends  be  also  accumulated  or  not.* 
Analysis  of  tlie  673.  In  Keith's  Trustees  v.  Keith '  there  was  a  conveyance  by 
the  truster,  Viscount  Keith,  of  the  residue  of  his  general  estate, 
heritable  and  moveable,  to  trustees  upon  trust  to  invest  the  same 
in  the  purchase  of  lands,  the  rents  of  which  were  to  be  accumulated 
until  the  death  of  his  daughter,  the  Countess  Flahault,  and  again 
invested  in  lands,  with  power  to  make  intermediate  purchases.  It 
was  attempted  to  bring  this  case  within  the  exception  of  thc  Sta- 
tute as  to  Scottish  heritage,  on  the  ground  that  the  accumulations 
after  each  purchase  were  the  produce  of  lands.  But  it  was  con- 
sidered that  the  manner  of  accumulation  was  immaterial ;  and  as 
the  source  of  the  fund  was  a  moveable  estate,  the  testator's  repre- 
sentatives could  not  be  deprived  of  the  beneficial  enjoyment  of  the 
income  for  more  than  twenty -one  years.*  The  same  construction 
had  previously  been  put  upon  the  Statute  with  reference  to  a 
bequest  of  £2000  out  of  a  general  residue,  which  sum  the  testator 
had  directed  "to  be  invested  in  Government  stock,  and  the  dividends 
arising  therefrom  to  be  again  and  always  invested  in  the  funds,  and 
to  continue  accumulating  for  a  hundred  years  (not  presuming  to 
carry  my  views  further),"  for  the  purpose  of  founding  an  hospital 


^  CampbdTs  Trs.    v.    Campbell,  1891, 

18  B.   992  ;   Colquhoun  v.   Coiquhownt 
Tn.,  1892,  19  R.  916. 

a  Shaw  V.  Jihodea,  1  My.  &  Cr.  135  ; 
same  case  as  Evans  v.  Heller^  5  CI.  & 
Fin.  114 ;  CampbdCs  Trs.  v.  Campbdi^ 
supra, 

»  Keith's  Trs,  v.  Keith,  17  July  1857, 

19  D.   1040.      See  on  this  point  Lord 
Ardmillan's  note,  p.  1053. 

*  This  principle  was  foUowed  in  MaC' 
ktnzie  v,  Mackenzie's  Trs.,  1877,  4  R. 
962,  and  Smyth's  Trs.  v.  Kinloch,  1880, 
7  R  1176.  In  the  last-mentioned  case 
the  testator's  trustees,  in  the  execution  of 


their  trust,  and  within  the  permitted 
period,  purchsscxl  lands  exceeding  the 
value  of  the  savings  from  the  rent*. 
After  the  expiration  of  the  permitted 
period,  the  trustees  had  applied,  and  pro- 
posed to  continue  applying,  the  accruing 
rents  in  paying  off  the  unpaid  part  of  the 
price  which  was  secured  on  these  Unds. 
This  was  held  to  be  contrary  to  the  Sta- 
tute, but  the  trustees  were  found  to  have 
right  to  borrow  on  heritable  security  in 
order  to  replace  the  sum  which  had  been 
withdrawn  (by  this  mode  of  adniinistn- 
tion)  from  the  heir. 
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in  Dundee.  In  this  case  the  trustees  had  a  power  of  sale,  wliich  chaptbb  xw 
it  was  necessary  to  exercise  in  order  to  realise  the  £2000,  which 
Lord  President  Boyle  said  was  the  "nest-egg"  of  the  intended 
accumulations.  These  were  accordingly  held  to  he  proceeds  of 
moveable  estate,  and  therefore  subject  to  the  restriction  introduced 
by  the  Statute.^ 

674.  An  interesting  question  on   the  possibility  of  indirect  whether 
accumulations  was  raised  for  the  iBrst  time  in  the  Court  of  Session  fnwme?ii°  ^ 
by  the  case  of  CeUhcart's  Trustees,^  where  the  testatrix,  after  direct-  w^^b  pj«: 

.  •  '  111  mluraa  of  life 

log  that  during  the  lifetime  of  Sir  John  A.  Cathcart,  her  nephew,  asAurauce  u 
the  entire  income  of  her  trust-estate,  heritable  and  moveable,**^**™" 
should  be  accumulated,  added,  "  with  power,  if  they  see  cause,  to 
make  insurances  on  the  life  of  the  said  Sir  John  A.  Cathcart,  in 
name  and  for  behoof  of  the  said  trustees,  in  such  a  way  as  to 
enable  the  said  trustees  to  receive  a  sum  or  sums  at  his  death,  to 
be  then  applied  for  the  purposes  of  this  trust.''  In  pursuance  of 
this  direction,  the  trustees  effected  insurances  on  the  life  of  Sir 
John  Cathcart  to  the  extent  of  £25,000 ;  and  the  insured  having 
survived  the  testatrix  for  nearly  thirty-eight  years,  a  large  part  of 
the  income  of  the  trust  during  that  time  was  applied  annually  in 
payment  of  the  premiums.  The  Lord  Ordinary  ^  was  of  opinion 
that  this  was  a  case  of  indirect  accumulation,  distinguishing  this 
from  the  case  where  a  testator  has  himself  insured  the  life  of  a 
debtor,  and  has  directed  his  executors  to  continue  the  payment  of 
the  premiums  during  the  currency  of  the  policy,  which,  according 
to  the  decisions  of  the  Court  of  Chancery,  is  not  accumulation,  but 
fair  performance  of  a  continuing  contract.  In  the  Inner  House, 
Lord  Moncreiflf  (with  whom  Lord  Young  concurred)  took  a  different 
view,  which  is  thus  summarised  in  the  concluding  sentences  of  his 
Lordship's  opinion :  * — **  These  premiums  were  not  accumulated, 
they  were  expended.  They  were  parted  with  as  the  stipulated 
price  of  a  future  contingent  benefit,  and  therefore  could  not  be 
accumulated.  .  .  The  sum  ultimately  recovered  did  not,  in  any 
judicial  sense,  represent  the  payments  made.  It  was  a  commercial 
transaction — a  purchase,  the  price  of  which  was  payable  by  instal- 
ments; and  no  accumulation  took  place,  or  was  possible,  during  the 
whole  course  of  it."  Lord  Craighill  dissented.  Lord  Eutherfurd 
Clark  said  that,  if  he  were  to  decide  according  to  his  own  impres- 
sion, he  should  be  disposed  to  hold  "  that  the  power  to  apply  the 
income  in  taking  out  or  maintaining  policies  of  insurance  fell  with 
the  direction  (to  accumulate  the  income),  of  which  it  was  a  mere 

*  OffUvi^s  Tn,  V.  Ktrk-Sess,  of  Dundee,  »  (Lord  McLaren.) 
18  July  1846,  8  D.  1230.                                     *  10  B.  at  p.  1216. 

•  QUkear^i  Tn.  v.  Seneagc's  Tr$.,  1883, 
10  R.  1205. 
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CHAPTBR  XV.  accessory."  *  But  in  deference  to  the  English  authorities,  and  the 
view  of  his  colleagues,  he  concurred  in  the  decision.  It  thus 
appears  that  of  the  five  judges  who  considered  the  case  only  two 
were  convinced  that  the  Statute  could  be  defeated  by  the  device  of 
assigning  the  rents  to  an  insurance  company  under  a  contract  to 
receive  their  actuarial  value  at  a  period  determined  by  death. 
Period  during  .  676.  (3.)  The  period  within  which  accumulations  may  lawfully 
which  accumii-  ^q^q  place  canuot  be  extended  by  any  act  of  the  testator  beyond 

latioDS  are  per-  *  ^        *f  j 

niitted  by  the  the  expiration  of  twenty-one  years  from  his  own  death,  or  from 
j>ntation  ^™  ^^e  birth  of  a  child  then  in  tUero,  Accordingly,  the  accumulated 
^^^  fund  falls  to  be  paid  over  at  the  commencement  of  the  twenty- 

second  year,  reckoned  from  the  testator's  death,  and  not  from  the 
date  when  accumulation  commenced;^  and  the  period  is  to  be 
reckoned  exclusive  of  the  day  of  the  testator's  death.*  The  dififerent 
periods  mentioned  in  the  Act  are  alternative,  not  cumulative. 
None  of  them  exceeds  twenty-one  years;  and  the  object  of  the 
enumeration  evidently  was  to  exclude  the  supposition  that  any  of 
the  cases  of  minority  were  to  be  regarded  as  exceptional.  It  may 
happen,  however,  that  the  donee  who  is  to  take  the  accumtilated  sum 
on  the  expiration  of  the  statutory  period  is  then  an  infant ;  and  in 
that  event,  it  has  been  said,  a  further  vicennial  accumulation  may 
take  place.  Nay  more,  supposing  the  death  of  the  donee  to  take 
place  during  minority,  his  legal  representative  may  again  be  a 
minor;  and  thus,  by  a  series  of  improbable  contingencies,  the 
capital  may  be  tied  up  for  an  indefinite  period.  But  this  is  not 
"  accumulation."  For,  on  the  elapse  of  the  first  vicennial  period, 
the  donee,  although  a  minor  or  incapable,  takes  a  vested  interest 
in  the  annual  revenue,  which  must  be  applied,  so  far  as  needful, 
towards  his  maintenance;  and  in  accumulating  the  surplus  the 
Court  only  exercises  a  discretionary  power  of  doing  what  the 
minor  might  himself  have  done  had  he  been  suijuris,^ 
Where  vested  676.  It  is  clear,  from  the  words  of  the  Statute,  that  the  period 
iJIu  wSoyroent  ^'  distribution  cannot  be  further  postponed  by  giving  merely  a 
jjoRtponed,  vcstcd  interest  to  the  beneficiary  without  the  right  to  demand 
lation.  payment  of  the  income;   for  the  beneficiary  would  be  entitled 

to  payment,  as  being  the  person  who  "  would  have  been  entitled 
thereto  if  such  accumulation  had  not  been  directed."  * 

677.  (4.)  The  Act  does  not  directly  annul  any  bequest  con- 

1  10  R.  at  p.  1220.  Keith*'  (p.  1071).     See  alio  AUor.'Gen. 

«  Keith*8  Trs.  v.  Keith,  17  July  1857,  v.  PouUen,  8  Hare,  565. 

19  D.  1057,  per  Lord  Colonaay.     The  *  SeeZoniT.  CMWn,  23  D.  Ill,  where 

Court  found  that  the  aocumulationft  were  it  is  ao  computed. 

nuU    "  from    and    after  the    period    of  ^  Lord  ▼.  CWWn,  23  D.  127,  per  Lord 

twenty  one  years  from  the  death  of  Lord  Ivory. 

^  89  and  40  Geo.  m.,  cap.  98,  §  1. 
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nected  with  a  direction  to  accumulate  contrary  to  its  provisions,  chaptbr  xv. 
bat  merely  operates  a  transference  of  the  intermediate  rents  and  Act  doe^  not 
produce.    It  follows,  therefore,  that  the  trustees  ought  to  retain  J^^^^awi- 
the  estate  or  capital  (increased  by  previous  lawful  accumulations)  »!<>«  <>'  i^>« 
daring  the  period  prescribed  by  the  testator,  paying  over  to  the 
statutory  appointee  the  annual  rents  and  produce  after  the  twenty- 
first  year  as  they  arise.^     However,  in  the  Dundee  case,  where 
there  was  no  beneficiary  to  take  the  accumulations  but  the  foun- 
dation, the  Court  held  that  the  kirk-session  might  take  the  bequest 
free  from  the  obligation  to  accumulate.^ 

678.  11.  Who  ark  entitled  to  the  Proceeds  of  Illegal  Terms  of  the 
Accumulation. — The  Statute  has  provided  that  "  the  rents,  issues,  •'^•*^'™*'^^ 
profits,  and  produce  of  such  property  so  directed  to  be  accumulated 
shall,  80  long  as  the  same  shall  be  directed  to  be  accumulated  con- 
traiy  to  the  provisions  of  this  Act,  go  to,  and  be  received  by,  such 
penoQ  or  persons  as  would  have  been  entitled  thereto  if  such 
aocuiuulation  had  not  been  directed."  ' 

579.  The  expression  selected  by  the  author  of  the  enactment  How  far  the 
is  80  general,  that  it  can  scarcely  be  said  to  convey  any  distinct  plu?»ccum«u' 
impression   as  to   the  disposal  of    the  resulting  interest      '^^^^xoUntJu^^ 
first  general   rule  is,  that  unless  an   intention  is  expressed  of  surpias  accn- 
separating  the  income  from  the  capital,  the  income  shall  be  held  to  radiations  in 

.  ,,  °         .     -  i    ,     1,  ,  ,  ,  ,      ,  general  follow 

follow  the  capital  as  an  accessory,  and  shall  be  payable  to  the  legatee  the  capiuL 
terinly  as  it  accrues.     By  this  principle  the  testator's  intention  is 
ascertainable  in  one  particular  case,  namely,  where  the  beneficiary 
interest  vests  before  the  expiration  of  the  period  of  permitted  ac- 
comulation.    Thus,  if  the  direction  were  to  accumulate  for  a  time 
certain,  or  instantly  ascertainable  by  reference  to  an  event,  and 
then  to  convey  to  A.  B.  and  his  heirs,  the  annual  revenue  would 
of  course  be  payable  to  A.  B.,  or  to  his  representatives  for  the  time 
being.     Under  this  principle,  where  the  purpose  of  accumulation 
was  to  provide  a  fund  for  the  purchase  of  lands  to  be  settled  on  a 
series  of  heirs  in  strict  entail,  the  institute  was  found  entitled  to 
the  income  set  free  by  the  operation  of  the  Statute.^    And  where 
the  accumulated  fund  was  destined  to  the  endowment  of  existin^r 
charities,  the  charitable  institutions  successfully  claimed  the  accu- 
mulations.^   The  rule  was  thus  stated  by  Lord  MoncreifT:  "If  the 
fond  directed  to  be  accumulated  is  not  the  subject  of  any  present 
gift,  then  the  right  of  the  eventual  beneficiary  will  not  be  acceler- 

^  Orofi  T.  Oaacoyne,  S4  L.  J.  Oh.  268,  4  R,  962 ;  5wyeA'«  Tr».  v.  Kinloeh,  1880, 

decided  by  Lord  Westbniy,  Cb.  7  R.  1176  ;  Catheart*$  Trt.  v.  Ueneage^a 

»  OffOvie  T.  Kirk'Seu.  of  Dundee,  18  Tr$.,  1888, 10  R.  1206. 
July  lS4e,  8  D.  1248,  per  Lord  FuHerton.  *  MaxwdVe  Trt.  t.  Stirlinq  Maxveil, 

*  89  and  40  Geo.  m.,  cap.  98,  §  1.  1877,  5  R.  248  ;  OgUvie  v.  Kirk-Settion 

*  Mackenzie  ▼.  Mackemie'e  Trt,,  1877,  of  Dundee,  1846,  8  D.  1229. 
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cHAFTBR  x\\  ated  or  arise  at  the  tenn  of  twenty-one  years,  but  the  heir-at-law 
in  mobililms  will  take  it  83  intestate  succession.     But  if  there  be  a 
present  gift  of  the  fund  itself,  and  the  direction  to  accumulate  be 
only  a  burden  on  the  gift,  then  the  burden  will  terminate  at  the 
expiration  of  twenty-one  years,  and  the  gift  will  become  absolute 
in  the  person  of  the  donee."  ^ 
In  what  cases         680,  The  second  rule  (first  in  order  in  the  preceding  quotation) 
J^uu  ti^thT  13  illustrated  by  the  case  of  Lord  v.  Colvin,*  where,  it  being  estab- 
^fTP'  »«»*      lished  that  the  vesting  was  contingent  on  circumstances  which  did 
not  emerge  until  after  the  expiration  of  the  period  of  permitted 
accumulation,  the  income  subsequently  accruing  was  adjudged  to 
belong  to  the  heirs  in  mobilibus  of  the  testator,  or  rather  to  the 
representative  of  those  heirs  at  the  time  when  the  claim  was  made, 
rejecting  a  claim  for  those  who  at  that  time  were  nearest  in  kin  to 
the  testator.    The  difficulties  which  have  arisen  as  to  the  possible 
acceleration  of  the  vesting  in  this  class  of  cases  may  be  considered 
as  set  at  rest  by  the  decision  of  the  House  of  Lords  in  the  case  of 
Muirhead,^  to  the  effect  that  where  vesting  is  suspended  during  tlie 
lifetime  of  an  annuitant  or  beneficiary  liferenter,  the  surrender  of 
the  life  interest  to  the 'purposes  of  the  will  does  not  entitle  the 
persons  apparently  entitled  to  the  capital  and  income  to  anticipated 
payment,  except  in  the  case  of  a  gift  to  a  class  and  the  survivors, 
where  all  the  individuals  composing  the  class  concur  in  demanding 
an  immediate  distribution.     This  principle  was  applied  in  a  case 
where  a  testator  provided  for  his  wife  by  giving  her  a  fixed  annuity, 
and  directed   the  accumulation   of  the  surplus   income  for  the 
benefit  of  certain  religious  endowments,  the  surplus  income  after 
the  expiration  of  twenty-one  years  being  held  to  belong  to  the 
testator's  next  of  kin.^    But  where  the  accumulation  was  directed  to 
^o  on,  not  for  a  definite  time,  but  until  a  certain  sum  should  be  raised, 
and  by  the  operation  of  the  Statute  it  became  certain  that  the  pre- 
scribed sum  never  could  be  raised,  it  was  held  that  the  heir  oat  of 
whose  estate  the  fund  was  to  be  raised  was  entitled,  on  the  expira- 
tion of  the  period  of  permitted  accumulation,  to  take  the  revenue 
of  the  estate  discharged  of  the  condition.^ 
Where  the  681,  Where  the  instrument  directing  the  accumulation  con- 

wtid!  wi?phis  tained  a  residuary  clause  sufficient  to  carry  the  undisposed*of 
'"^^Xtothe"*  income  set  free  by  the  Statute,  but  where  (in  consequence  of  the 
heir-at-law.      destination  of  the  residue  being  contingent  on  survivorship)  the 

>  5  R.  250.  s  Muirkead  v.  Muirkead,  1S90, 17  B. 

3  Lord  V.  Cdvin,  23  D.  131,  per  Lord  (H.L.)  45  ;  rerersiiig  15  R.  254. 

Curriehill,  and  sequel  in  8  M.    1083 ;  *  Elder*9  Trs,  v.  Frte  Ckurtk  of  StU- 

Combe  v.    Hughes,    84    L.J.    Ch.    844,  land,  1892,  20  R.  2. 

decided  by  the  I.  J.  J.  affirming  a  decree  ^  OolquAoun't  Trs.  v.  CUquhtmn^  1S92, 

of  Lord  Romilly,  M.R.  19  R.  946. 
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persons  entitled  could  not  be  ascertained,  the  surplus  income  was  chapter  xv, 
held  to  belong,  not  to  the  residuary  legatees,  but  to  the  legal 
representatives.^ 

682.  III.  What  Accumulations  are  excepted  under  the  sututory  ex- 
Statlte.— The  2d  section  of  the  Act  declares,  "  That  nothing  in  rSiing  ^r^ 
this  Act  contained  shall  extend  to  any  provision  for  payment  of  ^"*  ^^^  ^^'^' 
debts  of  any  granter,  settlor,  or  devisor,  or  other  person  or  persons, 
or  to  any  provision  for  raising  portions  for  any  child  or  children  of 
any  granter,  settlor,  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  any  such  conveyance,  settlement, 
or  devise,  or  to  any  direction  touching  the  produce  of  timber  or 
wood  upon  any  lands  or  tenements,  but  that  all  such  provisions 
aud  directions  shall  and  may  be  made  and  given  as  if  this  Act  had 
not  passed."    And  by  section  3d  it  is  declared,  "  That  nothing 
in  this  Act  contained  shall  extend  to  any  disposition  respecting 
heritable  property  within  that  part  of  Great  Britain  called  Scot- 
laud."  ^    But  this  section  was  repealed  by  the  Entail  Amendment 
Act,  section  41,'  which  recites  the  3d  section  of  the  Thellussou 
Act,  and  on  the  narrative  that ''  it  is  expedient  that  the  provisions 
of  the  said  Act  (39  and  40  Geo.  in.)  should  be  extended  to  heri- 
table property  in  Scotland,"  enacts,  "  That  the  said  provision  and 
enactment  of  the  said  recited  Act  shall  be  and  the  same  is  hereby 
repealed,  and  the  said  Act  shall  in  future  apply  to  heritable  pro- 
perty in  Scotland."      As  to  the  disposal   of    the  accumulated 
proceeds  of  property  or  funds  subject  to  the  trusts  of  a  deed 
directing  the  execution  of  an  entail,  reference  is  made  to  a  sub- 
sequent chapter  relating  to  the  execution  of  such  trusts.^ 

583.  In  the  absence  of  native  authority  ^  on  the  construction  of  Tendency  of 
the  2d  section  of  the  original  Act,  it  may  be  sufficient  nierely  iccumXSon*' 
to  mention  the  points  that  have  been  decided  in  the  English  Courts.  ^?^  raisiDg  por- 

"  lions  for  chil* 

By  children  are  to  be  understood  lc(/itimate  children  generally  of  the  dren. 
granter ;  or  children  specially  named  of  some  other  person  taking 
au  interest  under  the  will.  And  such  interest  must  be  substantial, 
not  elusory  ;  but  if  substantial,  it  is  no  objection  that  it  is  not  an 
interest  in  the  particular  fund  which  is  made  the  subject  of  accu- 
mulation.   Finally,  it  is  held  that  the  portions  referred  to  are 

'  PundL  V.  Elder,  24  March  1865,  3  Trt.,  1883,  10  R.  1205,  3d  point,  see  p. 

Macph.  (H.L  )  59,  4  Macq.  992,  lateriog  1212. 

19  D.  71.  '  11  and  12  Vict.,  cap  86,  §  41. 

'  The  laofipiage  of  ibia  section  makea  ^  Chapter  LVI.,  Section  11. 

it  dear  that  the  exception  includes  heri-  *  There  is  one  Scotch  caae—Suttie  v. 

taUe  esUte  directed  to  be  sold,  the  prin-  SuUie't  Trt.,  12  June  1846,  18  Jur.  A42 

dple  of    oonatiiictive  conversion    being  — where  a  perpetual  trust    for   raising 

pplksble ;  CathcarCt  Tr$.  v.  Heneage^i  provisions  for  younger  children  was  sus- 
tained. 
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CHAPTER  XV.  portions  raised  (n^  of  (lit  reventies^  not  by  adding  the  revenues  to  the 

capital.    The  eases  are  referred  to  in  Mr.  Lewin's  treatise.^ 
Exceptional  684.  The  case  of  Keith's  Trustees  determined   that  the  41st 

tailed  property  86ction  of  the  Entail  Amendment  Act  had  no  application  to  trusts 
iu  Scotland,      jj^  existence  prior  to  that  Act ;  so  that  the  rents  of  heritable  pro- 
perty might  be  the  subject  of  continued  accumulation  under  a  pre- 
existing trust  which  had  been  already  in  operation  for  more  tJian 
twenty-one  years.* 

^  Lttwin  on  Trusts,  9th  ed.  94.  ertjf  ▼.    M'Laverty,    23    Jan.    1864,  2 

>  KeMs    Trs.    v.    Keith;   see    Lord       Macph.  4S9. 
Colonsay's  opinion,  19  D.  105S  ;  M^Lav- 
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CHATTER  XVI. 


CHAPTER  XVI. 

INTERESTS  ARISING  BY  IMPLICATION. 

1.  iMPUCAnox  FROM  Recitads.  comk,  where  Capital  is  ux- 

2.  iMFucAnox  FROM  Destixationb  appropriated. 

TO  other   Legatees,  takixo  '  4.  Implicatioxs    from  Powers   of 
iffbct  ox  a  contixgexcy.  appointment. 

3.  Impucatiox  from  Gift  of   In-     5.  Implied     Gift     of     Accessory 

t  Rights. 

686.  Gifts  by  Implication  (in  the  sense  in  wliich  the  term  is  here  Defloition  of  a 
nsed)  are  not  easily  brought  within  the  scope  of  a  general  defini-  StioZ-"*^ 
tion ;  yet  there  is  undoubtedly  a  clear  distinction  betwixt  the 
implication  of  a  gift,  where  there  is  no  formal  disposition  of  the 
subject  or  interest,  and  the  construction  of  a  clause  in  a  testa- 
mentary writing,  which  is  in -form  a  disposition  or  bequest  of  some 
kind,  though  admitting  of  different  views  being  taken  as  to  its 
meaning.  The  cases  are  not  very  numerous  in  which  interests 
have  been  held  to  arise  by  implication,  i.e.,  without  the  use  of  words 
of  bequest  or  disposition.  Without  aiming  at  a  formal  division  of 
the  subject,  these  may  be  classed  under  the  heads  noted  above. 

SECTION  I. 

Impucation  from  Recitals. 

686.  Where  a  testator,  under  the  erroneous  supposition  that  he  Reciui  of  rap- 
has  bequeathed  a  certain  subject  or  interest,  either  by  another  {I^que5y**^^°"* 
will  or.  by  other  provisions  of  the  same  will,^  refers  to  that  bequest 
as  an  accomplished  fact,  and  proceeds  upon  the  assurance  of  it  to 
make  other  dispositions  having  relation  to  the  supposed  legacy  or 
l^tee — ^such  a  recital,  introduced  as  an  element  of  a  scheme  of 
disposition,  is  equivalent  to  a  bequest,  and  is  effectual  according  to 
the  implied  will  of  the  testator.  This  proposition  is  established  by 
the  case  of  Grant  v.  Grants  where    the  point  was  raised  very 

'  In  tins  respect,  as  in  many  others,  the  operative  part  of  the  instrnment  ;  per 

ibe  ooMtraetion  of  wills  is  different  from  Lord  Broagham  in  Mackenzie* 8  Tn.  v. 

tKat  of  deeds  or  oontraots.     In  the  oon-  A,  Mackenzie* $  Tr«.,  5  W.  &  S.  803. 

itmckion  of  these,  recitaJs  can  haye  no  '  Grant  v.  Grant,  1  March  1851,  13  D. 

■ibrtaotiTe  operation,  bat  are  only  avail-  805  ;  reported  on  another  point,  8  D. 

aUe  in  explanation  of  what  is  obscure  in  1077. 
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cHAFTBR  XVI.  puTely.    TliB  recital  was  contained  in  a  codicil  or  deed  of  altera- 
Caseof  agrant  tion  of  a  trust-settleuient  in  these  terms :  **  I,  A.  S.,  &c.,  consider- 

iw'lnade^by  a    ^'^S  ^^^*  ^7  ^7  ^®®^  ^^  Settlement  I  bequeath  to  my  nephew  J.  G. 

previous  will,  a  8um  of  money,  considered  equal  to  the  valice  of  the  herUoMe  property 
left  to  his  brother  A.  G.,  and  also  the  free  residue  of  my  estate ; 
that  since  the  said  deed  was  executed  my  means  have  accumulated 
considerably,  and  the  value  of  landed  property  has  sufiTered  and  is 
likely  to  suffer  depreciation ;  I  hereby  recal  the  bequest  of  the 
whole  free  residue  of  my  estate,  .  .  .  and  wQl  and  appoint 
that  after  pajnuent  of  all  my  debts,  and  the  specific  legacies 
enumerated  in  my  deed  of  settlement,  the  free  residue,  &c.  .  .  . 
shall  be  paid  and  delivered  to  my  said  nephews,  J.  G.  and  A.  G., 
in  equal  shares."  None  of  the  deeds  previously  executed  by  the 
truster  contained  any  bequest  in  favour  of  J.  G.  of  a  sum  of 
money  equal  to  the  value  of  the  heritable  estate  given  to  his  brother; 
but  it  was  held  that  the  recital  constituted  an  implied  bequest  of  a 
legacy  of  that  value,  payable  to  the  legatee  preferably  and  in 
addition  to  his  share  of  the  residue.  So  where  a  trustee  conveyed 
his  estate  to  trustees  for  testamentary  purposes,  and  irUer  alia  for 
payment  to  his  wife  of  the  annuity  provided  to  her  in  their  mar- 
riage-contract (as  he  said)  of  £150,  and  the  annuity  provided  hy 
the  marriage-contract  was  only  £100,  it  was  held  that  the  lady 
was  entitled  to  an  annuity  of  £150.  "The  collocation  of  this 
clause,  in  which  he  mentions  the  annuity  to  his  widow,  clearly 
showing  it  to  be  in  the  region  not  of  debt  but  of  gift,  I  think  the 
intention  of  the  testator  was  to  confer  a  bounty,  and  not  merely  to 
discharge  an  antecedent  liability."  ^ 

687.  In  the  case  next  considered,  the  gift  was  implied  from  the 
recital  of  a  grant  erroneously  assumed  to  be  made  by  the  same 
instrument.*  Tlie  granter,  in  his  marriage-contract,  after  making 
sundiy  special  provisions,  proceeded  as  follows :  "  Moreover,  the 
said  W.  J.  hereby  assigns,  conveys,  and  dispones  his  whole  subjects, 
heritable  and  moveable,  gevAiralli/  and  particidarly  before  described, 
pertaining,  or  that  shall  pertain,  or  be  addebted  to  him  at  the  time 
of  his  death,  to  and  in  favour  of "  the  children  of  the  marriage. 
There  was  no  antecedent  general  conveyance  or  description  of  the 
heritable  and  moveable  estate,  and  the  particular  description 
embraced  only  a  small  part  of  the  heritable  estate  of  which  the 
granter  died  possessed.  The  clause  was  held  to  amount  to  a  gift 
by  implication  of  the  residue  of  the  estates,  heritable  and  moveable, 
in  favour  of  the  children  of  the  marriage. 

688.  Where  the  erroneous  recital  is  a  mere  misdescription  of 

1  Forhet*  Tr$,  v.  Forbe$,  1898.  20  R.  »  M*G(noan  v.  Jafray,  20  Julj  1W2, 

248,  Me  p.  251,  per  the  Lord  President.         4  D.  1546. 


Supposed 
grnnt  in  Ihe 
name  iustru- 
nient. 


an 
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a  legacy  actually  given  by  a  previous  will — e.g.,  where  the  testator  chaptkr  xvi^ 
recites  that  he  has  given  a  legacy  to  a  person  mentioned  by  name,  Distinction  in 
while  in  the  actual  legacy  this  person  is  not  mentioned  by  name,  JlJiJi^cripUou 
but  is  included  in  a  gift  to  a  class,  this  is  held  to  be  a  dascriptive  ^n  •ctuai 
error,  and  it  does  not  entitle  the  legatee  to  claim  two  bequests 
of  the  same  sum.^     A  testamentary  disposition  bearing  reference 
to  a  prior  will,  and  incorporating  its  provisions,  is  not  invalidated, 
by  reason  of  its  inaccurate  description  of  that  will  or  reference  to  it, 
if  the  instrument  is  otherwise  sutficiently  identified.* 

689.  The  mere  recital  of  a  purpose  or  intention  to  make  a  par-  Efliictof  reciui 
ticular  provision,  although  not  followed  by  any  actual  grant  or  be-  followed' by"** 
quest  in  the  dispositive  part  of  the  will,  has  in  some  cases  been  «xpr«M  f^^^- 
considered  equivalent  to  an  implied  trust  imposed  upon  the  dis* 
ponee,  of  which  we  have  an  instance  in  Meams  v.  Mcarns?    The 
testator,  "  for  an  liferent  and  provision  to  the  said  M.  L.  and  my 
fmr  children,'^  disponed  and  assigned  certain  estate  "  in  favour  of 
ike  said  M.  L.,  with  and  under  the  provisions  and  conditions  under- 
written."   It  was  found  that  the  four  children  were  entitled  to  the 
fee  of  the  estate  in  equal  shares  in  severalty.    And  where  a  testator 
conveyed  the  ttniversitas  of  his  estate  to  trustees,  declaring  that 
they  should  be  accountable  to  his  residuary  legatees  thereinafter 
named,  and  the  will  contained  no  proper  residuary  clause,  but  in- 
dicated an  intention  that  the  surplus  estate  should  be  divided 
amongst  the  general  legatees  in  the  proportion  of  their  legacies,  it 
was  held  that  the  residue  was  given  to  them  by  implication.*    In 
dutio,  a  wish  will  be  understood  to  denote  a  present  testamentary 
intention,  rather  than  a  declaration  of  what  the  testator  intends  to 
do  at  some  future  time,  or  in  some  event  different  from  that  which 
has  happened.*     One  of  the  examples  mentioned  by  Jarman,®  of  a  Effect  of  fiis- 
gift  implied  from  the  declaration  of  a  trust  purpose,  is  the  case  of  JJ^^IfJJ^"^* 
a  testator  expressing  an  intention  to  make  up  a  person's  portion  or  of  intended 
fortune  to  a  certain  amount,  in  which  case,  if  he  gives  an  inade-  ^ft  iSeif.  ^ 
quate  sum,  the  legatee  is,  notwithstanding,  entitled  to  the  full  sum 
requisite  to  raise  his  fortune  to  the  specified  amount.     Thus,  in 
Ousdey  v.  AnstrutherJ  a  testator,  on  the  narrative  that  under  his 
settlement  his  wife  would  have  an  income  of  £1560,  directed  his 
trustees  to  add  an  annuity  of  £440,  so  as  to  raise  his  wife's  jointure 

'  Madumie  y.  Bradbury,  84  L.J.  Ch.  '  Banneraum    v.    Bannermanf    1801, 

627,  decided  by  Lord  RomiUj,  M.R.,  on  Hume,  130 ;  2).  of  Queentberry  v.  Douglat, 

tlieMihority  of  Dtukwood  v.  PeyUm,  18  80  April  1788,  2  Pat.  603. 

V«.  27.  '  1  Jarman  on  WiUs.  6th  ed.  496. 

*  OrcuWs  Tr9.  v.  Grant,  2  July  1862,  '  Ousdey  v.  Anttrutker,  10  Beav.  469. 
24  D.  1211.  In  the  converse  case,  of  the  income  being 

'  Meams  ▼.  Meams,  1776,  M.  13,060.       greater  than  the  testator  supposed,  hiti 

*  Sctndanrs  Exrs.  ▼.  Seoular  (First  Divi-       widow  would  have  been  entitled  only  to 
bgd),  5  Nov.  1867  ;  not  reported.  the  £2000. 
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Erroiieous  de- 
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estate  as  the 
property  of  A. 
uot  ec^uivaleut 
1o  a  gift  in 
favour  of  A. 


Implication 
onlv  takes 
effect  for  the 
purpose  of 
conferring  a 
benefit. 


to  £2000.  The  income  under  the  settlement  being  less  than  was 
supposed,  the  wife  was  nevertheless  held  entitled  to  have  it  made 
up  to  the  specified  sum  of  £2000. 

690.  From  the  cases  in  which  a  testator  expresses,  by  way  of 
recital,  a  testamentary  purpose  (whether  past  or  present)  in  favour 
of  a  particular  person,  we  must  carefully  distinguish  those  in  which 
estate  belonging  to  the  testator  is  described  in  the  will  as  the  pro- 
perty of  another,  upon  the  erroneous  supposition  that  this  person 
has  a  right  to  it,  not  from  the  testator  himself,  but  upon  an  in- 
dependent title.  In  such  cases  it  is  evident  that  the  description 
of  the  subject  as  the  property  of  another  person  can  never  consti- 
tute an  implied  bequest  in  favour  of  that  person ;  for  there  is  no 
reason  to  suppose  that  the  testator  would  have  given  the  subject 
to  him,  had  he  known  that  it  belonged  to  himself.^ 

691.  Implication,  as  here  defined,  is  always  invoked  for  the  benefit 
of  a  legatee,  and  not  for  the  purpose  of  introducing  into  the  gift  con- 
ditions which  are  not  expressed  in  it  This  principle  is  consistently 
carried  out  in  the  notable  case  of  Bryce's  Trustees,*  in  which  a 
very  large  number  of  claimants  appeared.  The  testator  directed 
his  trustees  to  pay  the  residue  of  his  estate  to  the  extent  of  £500 
to  a  niece, "  and  the  balance  thereof,  above  £500,  to  and  among  the 
above-named  legatees  and  annuitants  in  proportion  to  the  amounts 
of  their  respective  legacies.  In  the  construction  of  these  words  the 
Court  rejected  the  argument  from  supposed  implication  that  the 
special  provision  of  £500  was  given  to  the  niece  in  place  of  a  share 
of  the  residue,  and  held  that  she  was  entitled  to  both;  and  in  apply- 
ing the  direction  to  other  legatees  and  annuitants  it  was  held  (2) 
that  where  a  bequest  was  given  to  a  married  woman  for  her 
separate  use  she  was  entitled  to  have  the  share  of  residue  in  terms 
exclusive  of  the  husband's  rights ;  and  (3)  that  an  alimentary  an- 
nuitant was  entitled  to  a  share  of  residue  proportional  to  the 
capitalised  value  of  her  annuity  in  cash,  and  was  not  bound  to 
accept  it  in  the  form  of  an  addition  to  her  annuity.  This  principle 
is  also  illustrated  in  the  case  of  Vans  Dunlop's  Trust?  where  a 
testator  in  his  principal  settlement  (eighth  purpose)  left  a  legacy  of 
£18,000  to  his  nephew,  which  by  a  codicil  he  reduced  to  £16,000. 
By  a  later  codicil  he  provided,  "  In  addition  to  the  legacy  or 
legacies  left  to  my  nephew  in  the  eighth  purpose  of  my  trust-dis- 
position and  settlement,  which  was  executed  by  me  in  Febniaiy 
last,  I  hereby  leave  him  £2000  sterling,  if  my  estate  can  aiibrd  it" 
The  decision  was  that  by  this  reference  to  his  original  settlement 
the  testator  had  restored  the  legacy  there  given  to  its  original 

^  1  Jarman,  491,  and  oMes  there  cited.  '  Beti    v.     Univer$ity   of   EdMuryK 

a  Sp.  Ca.  Bryee's  Trs.,  1878,  6  R.  722.       1880,  8  R.  66. 
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amonnt,  and  had  made  a  further  gift  of  £2000^  being  in  all  chaptmi  xn. 
£20,000. 

692.  The  case  of  BusselFs  Trustees  ^  exemplifies  the  equitable  impitcfttioii  of 
operation  of  the  principle  of  implication  in  a  somewhat  different  fonn«  ■"''^*^"*^' 

In  a  contract  of  marriage  the  husband  made  certain  provisions  for  his 
intended  spouse,  to  take  effect  "  if  she  shall  survive  him  " ;  in  the 
conTeyance  by  the  wife  to  the  husband  of  all  the  estate  of  which 
she  should  die  possessed,  the  condition  ''  if  he  shall  survive  her  " 
was  not  expressed.  In  a  question  with  the  husband's  heirs  it  was 
held,— partly  by  implication  from  the  expressed  condition  regard- 
ing the  husband's  estate,  and  partly  because  the  contract  could  not 
be  construed  as  giving  heirs  a  right  preferable  to  that  of  the 
spoDses, — that  the  gift  of  the  wife's  estate  was  contingent  on  the 
husband's  survivance  of  the  wife. 

693.  How  far  the  principle  of  implication  from  recitals  is  appli-  impUcation 
cable  to  gifts  by  direct  conveyance  to  a  grantee  it  is  not  easy  in  the  conyeyMices. 
present  state  of  the  authorities  to  determine.     In  Chancellor  v. 
Mossman^  the  narrative  clause  set  forth  the  intention  of  the 
granters  that  their  heritable  property  should,  after  their  decease, 

belong  to  a  niece  for  her  life,  and  to  the  niece's  two  daughters  in 
fee;  but  in  the  dispositive  clause  the  subjects  were  disposed  to  the 
three  ladies,  and  the  survivors  or  survivor  of  them.  It  was  held 
that  the  dispositive  clause  could  not  be  controlled  by  the  narrative 
to  the  effect  of  reducing  the  conveyance  to  a  trust  for  the  mother  in 
liferent  and  the  daughters  in  fee.  But  having  regard  to  the  recent 
decision  of  the  House  of  Lords  in  the  case  of  Orr's  Trustees,^  it  is 
qoite  possible  that  the  principle  of  implication  from  recitals  may 
be  extended  so  as  to  include  gratuitous  conveyances  by  way  of 
direct  disposition,  as  well  as  legacies  and  gifts  conferred  through 
the  medium  of  a  trust. 

694L  In  the  cases  which  have  been  cited  the  implication  is  Gift  by  impii- 
purely  inferential,  being  founded  on  modes  of  expression  which  are  ^la^^d  from 
not  capable  of  signifying  a  present  testamentary  purpose.    There  p^^toT  ^^ 
i%  however,  a  class  of  cases,  generally  referred  to  the  principle  of 
implied  will,  in  which  a  present  purpose  or  intention  is  sufficiently 
expressed,  but  the  doubt  is,  whether  the  purpose  be  strictly  testa- 
mentary, as  in  the  class  of  the  so-called  precatory  bequests,  where 
a  wish  or  request  addressed  to  a  liferenter  or  trustee  is  interpreted 
as  a  wilL^    Allied  to  cases  of  this  class  is  a  decision  to  the  effect 
that  a  direction  to  trustees  to  keep  in  repair  the  mansion-house 
which  the  truster  was  in  course  of  erecting,  implied  a  power  to 

1  RH$9dr9  Tn.,  1887,  14  B.  899.  *  Orr  v.  Mitchdl,  1893,  20  B.  (H.L.) 

*  ChaneeOar  ▼.  MoiMian,  1872,  10  M.       27. 
997.  *  CJhapter  XVni.  Section  III. 

VOL.  L  X 


322 


INTERESTS  ARISING  BY  IMPLICATION. 


CHAPTBR  XVI.  complete  the  house  at  the  expense  of  the  trust,  in  order  to  the 
fulfilment  of  a  further  direction  to  give  the  liferent  use  of  it  to 
her  residuary  legatee.^ 
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SECTION  11. 

Implication  from  Destination  to  other  Legatees  taking 

Effect  on  a  Contingency. 

695.  The  most  characteristic  example  is  that  of  a  legacy  given 
to  take  effect  upon  the  death  of  a  certain  person,  or  upon  the  death 
of  a  person  without  issue  or  in  minority.  In  the  case  first  put,  a 
strong  presumption  arises  that  the  person,  on  the  event  of  whose 
death  the  legacy  is  contingent,  was  intended  to  take  a  liferent ;  and 
in  the  other  case,  that,  in  the  alternative  events,  the  person  attain* 
jng  majority,  or  the  issue  of  the  person  dying  leaving  issue,  are 
intended  to  take  vested  interests.  So  where  a  testator  directs  a 
distribution  of  the  life  interest  and  the  fee  of  his  estates  amongst 
his  children  and  grandchildren,  and  failing  them  to  charities,  but 
does  not  provide  for  all  the  contingencies,  his  will  is  to  be  extended 
by  implication,  rather  than  that  the  gift  to  his  own  family 
should  fail* 

696.  It  does  not  appear  that  any  case  has  yet  arisen  in  the  Conits 
of  Scotland  raising  the  question  whether  a  gift  of  the  life  interest 
may  be  implied  from  a  direction  to  dispose  of  the  estate  after  the 
death  of  a  certain  person.  In  the  law  of  England  a  distinction  has 
been  recognised  in  relation  to  real  estate,  which  seems  to  be  well 
founded.  In  the  case  of  a  devise  to  a  person  other  than  the  heir, 
payable  at  the  death  of  A.,  it  is  held  that  a  gift  of  the  life  interest 
cannot  be  implied,  because  the  heir  is  entitled  to  the  undisposed-of 
succession,  and  it  cannot  be  known  that  the  testator  did  not  intend 
the  rents  to  go  to  the  heir  during  A.'s  life.  But  a  devise  to  the  heir 
himself,  on  the  death  of  A.,  will  confer  on  A.  an  estate  for  life  by 
implication  ;  because  the  testator  cannot,  without  gross  absurdity,  | 
be  supposed  to  mean  to  devise  estate  to  his  heir  at  the  death  of 
another  person,  and  yet  that  the  heir  should  have  it  in  the  mean- 
time, which  would  render  the  devise  nugatory.*  In  relation  to 
personal  estate,  the  resulting  rights  of  the  personal  representative^ 
do  not  appear  to  be  so  much  considered  in  the  decision  of  such 
and  the  leaning  in  favour  of  a  gift  by  implication  is  stronger. 


^  BroUkie  v.  Stewart,  1869,  7  M.  1081. 

»  Aberdein'i  Tn,  v.  Aberddn,  1870,  8 
M.  750. 

'  1  Jarman  on  Wills,  5th  ed.  499.  The 
obsarvations  of  Lord  Westbury  in  Purtdl 


▼.  Elder,  S  M.  (H.L.)  67,  teoognise 
doctrine,  although  the  cutmmstaiioei 
the  case  did  not  admit  of  its  applieat 
See  §§  600,  605,  infra. 
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by  implieation. 


whole  doctrine  in  relation  to  this  subject  was  reviewed  iu  the  case  cwAiTwt  in. 

ot  Humphreys  v.  Humphreys}  where  a  testator,  after  giving  certain 

legacies  and  annuities,  directed  that,  after  the  death  of  his  wife* 

the  remainder  of  his  property  (consisting  of  personal  estate)  should 

be  equally  divided  among  his  brothers  and  sisters,  if  living ;  if 

dead,  among  his  nephews  and  nieces.     Vice-Chancellor  Stuart  held 

that  the  reason  of  the  rule  laid  down  by  Mr.  Jarman  applied  to 

dispositions  of  personal  estate,  and  decided  that  the  widow  took  a 

life  estate  by  implication. 

697.  The  case  of  a  destination-over,  in  the  event  of  A.  (the  Gift  oo  death 
institute  or  primary  legatee)  dying  without  leaving  issue,  involves  li^.^hShw 
two  questions ;  first,  where  such  a  destination  is  preceded  by  a  gift  ^*JJJJJ}5J.^J' 
to  the  heirs  of  A.  (t.e.,  to  A.  and  his  heirs),  whether  the  gift  is  to 
be  held  to  be  restricted  by  the  subsequent  words  to  issue  or  heirs 
of  the  body;  secondly,  where  there  is  no  antecedent  gift  to  heirs  or 
children,  whether  a  gift  to  the  children  or  issue  of  A.  is  to  be 
implied.    The  first  of  these  is  the  case  of  M'Ewan  v.  Pattison^ 
which  is  elsewhere  discussed.*    The  second  question,  it  will  be 
ohserred,  can  only  arise  in  very  exceptional  cases ;  for,  wherever 
the  parents  are  instituted  to  the  fee,  the  right  of  the  children  will 
depend  on  the  application  of  the  conditio  si  sine  liberis.    Two  cases, 
however,  have  occurred  in  modern  times,  where,  the  right  of  the 
parent  being  limited  to  a  liferent,  the  fee  was  given  over  to 
strangers  in  the  event  of  the  death  of  the  parent  without  leaving 
issue ;  and  in  both  cases  it  was  held  that  a  right  of  fee  was  con- 
ferred by  implication  on  the  surviving  children.*    But  in  a  case  of 
somewhat  ancient  date,  where  a  proprietor,  in  his  contract  of  mar- 
ri^,  bound  himself  to  tailzie  his  estate,  failing  heirs-male  of  the 
marriage,  to  certain  persons  therein  named,  it  was  held  that  this 
implied  no  obligation  to  provide  the  estate  in  favour  of  heirs-male, 
quia  ptmttLs  in  conditions  non  censetur  positus  in  institutione? 

598.  In  the  case  of  a  destination  contingent  on  the  death  of 


^  Buwkpkreyn  v.  Huoiphrej/a,  Law  Rep. 
4  Eq.  Ga.  475.  The  cases  cited  by  the 
^.-C.  as  ruling'  wiihorities  are  JIo«  v. 
Summenei,  5  Burr.  2608,  and  Bird  v. 
Bmuden,  2  Sw.  342. 

'  M'Ertan  ▼.  PaUiaon,  27  March  1865; 
3  ICacph.  779. 

'  Chapter  XXIT.,  Section  III. 

*  IkmsftoM  ▼.  Douglai,  21  I>ec.  1813,  6 
D.  318^  where  an  annnitj  was  given  to  a 
parent,  and  the  reseryed  fund,  **  in  the 
event  of  hie  deoeaee  without  lawful  lasne," 
to  the  testatrix's  next  of  kin  ;  CampbtU 
r.  CampbeU^  2  Dec.  1852,  15  D.  173, 
where  estate  was  settled  on  the  truster's 


daughter,  in  terms  which  were  held  to 
import  only  a  life  interest,  and  *'  failing 
her  by  decease^  and  without  leaving  law- 
ful issue  of  her  body,"  the  fee  was  given 
over  to  the  other  daughters  in  succession. 
See  also  Sutherland  v.  Dougloi'  Tr$,,  29. 
Nov.  1865,  4  Macph.  105.  In  EogUnd 
the  tendency  is  to  hold  that  the  institute 
takes  a  vested  interest  a  marte  testatorigf 
subject  to  be  divested  in  case  of  his  dying 
without  issue  ;  Dowling  v.  Dovlingf  Law 
Rep.  1  Gh.  Ap.  612. 

B  Dundas  v.  J)unda$y  1706,  M.  14,901, 
4089  ;  see  the  interlocutor.  M.  4098. 
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Gift  on  death 
of  A.  in  mino- 
rity: whether 
A.  takes  by 
implication. 

Examples  of 
implication 
from  condi- 
tional gift  over. 


SarvivoTship 
not  implied 
from  gifts  of 
distinct  in- 
terests in  the 
same  subject. 


another  person  in  minority^  the  implication  of  a  gift  to  that  person 
in  the  event  of  his  attaining  majority  is  very  obvious ;  but  the 
case,  so  far  as  we  are  aware,  has  not  arisen  in  our  Courts.^ 

699.   Several  cases  of  implication  arising  upon  conditional 
destiuations  are  reported  in  the  Dictionary,  which  may  geDerallj 
be  referred  to  the  category  of  castis  improvisua  falling  witbin  tbe 
scope  of  the  provision.    In  Wedderhum  v.  ScriTngeour?  a  testator, 
thinking  his  wife  was  with  child,  bequeathed  certain  moveable 
estate  to  his  son,  in  the  event  of  a  male  child  being  bom ;  bat 
in  the  event  of  the  child  being  a  female  (in  which  case  probably 
his  existing  son  would  have  a  larger  share  of  the  heritage),  he 
gave  5000  merks,  part  of  the  above  fund,  to  a  stranger  legatee. 
No  child  having  been  bom,  the  legacy  was  notwithstanding  held 
effectual,  on  the  ground  that  the  testator  was  so  much  the  more 
able  (and  presumably  the  more  willing)  to  pay  it.    Upon  the  same 
ratio,  the  Earl  of  Cromarty  having  settled  on  his  lady  a  certain 
jointure,  subject  to  be  increased  in  case  there  should  be  "no 
children  of  the  marriage  who  shall  succeed  to  and  enjoy  the 
estate," — on  his  being  attainted,  the  Countess  was  found  entitled 
to  the  larger  jointure.'    Where  a  residue  was  divided  amongst  the 
testator's  children,  with  a  special  direction  to  invest  as  much  as 
would  yield  £150  per  annum  as  an  annuity  to  an  unmarried 
daughter,  it  was  held  that  the  capital  sum  so  invested  belonged 
to  the  other  residuary  legatee,  subject  to  the  life  interest  of  the 
unmarried  daughter/    In  another  case,  where  a  legacy  was  made 
payable  by  P.  M.,  one  of  the  grantor's  heirs,  in  case  of  his  succeed- 
ing to  a  certain  estate,  and  it  was  also  declared  to  be  binding  upon 
the  heirs  and  representatives  of  P.  M.,  but  P.  M.  did  not  succ^ 
to  the  estate,  there  was  held  to  be  no  implied  obligation  on  a 
representative  who  afterwards  succeeded  to  a  part  of  the  property.* 

600.  Where  distinct  interests  are  given  to  two  persons  in  the 
same  estate  (e.^.,  liferent  interests  in  severalty,  or  an  annuity  to 
the  one  and  the  surplus  income  to  the  other),  and  the  estate  is 


.  ^  Mr.  Jarman  suggests  (5th  ed.  toL  i. 
Pb  512)  that  this  case  is  ruled  by  the 
principle  of  the  deoisiona  as  to  liferents, 
and  that  a  gift  by  implication  only  arises 
in  the  case  of  the  ulterior  destination 
being  in  favour  of  the  testator's  heir. 
But  it  must  be  oonoeded  that  the  reference 
to  the  period  of  majority  (which  is  the 
time  usually  chosen  for  giving  a  vested 
right)  is  an  element  creating  a  veiy  strong 
presumption  of  an  intention  to  benefit  the 
person  whose  attainment  of  the  state  of 
complete  civil  capacity  is  made  the  con- 


dition which  is  to  determine  tibe  des&ia- 
tion  of  the  estate  ;  and  the  anthcrities 
cited  by  the  learned  author  are  advens 
to  the  opinion  which  he  ezpcesses,  and 
in  favour  of  that  for  which  we  oonteilL 

'  Wedderhwm  v.  SerimQeowrf  166(i»  M. 
6587. 

'  CounUu  of  Cromarty  v.  Tlu  ^mm, 
1764,  M.  6601. 

«  Maekenae'9  2Vt.  v.  MiUMly  1875,  % 
B.  469. 

'  MoncreiF  v.  Skene,  29  Jane  1825, 1 
W.  &  a  672. 
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destined  to  other  persons  on  their  deaths,  no  liferent  by  implica-  cBAPtBB  xvi. 

tm  accroes  to  the  survivor  in  the  estate  taken  by  the  predecessor.^ 

Nor  does  the  law  of  Scotland  recognise  any  implication  in  favour 

of  children  subsequently  born  from  provisions  of  equal  sums  to  the 

children  existing  at  the  date  of  the  settlement.^    The  subject  of  the 

implied  conditional  institution  of  children  under  the  conditio  si 

sine  liberis^  and  implied  survivorship  in  joint  destinations/  belong 

to  a  different  department  of  the  law  of  succession. 

SECTION  III. 

Implication  from  Gift  of  Income  where  Capital 

undisposed  of. 

001.  In  this  class  of  cases  it  is  necessary  to  distinguish  the  case  Doctrine  con- 
of  legacies  of  money  from  grants  of  heritable  estate.     In  the  case  qSeBtsofmove- 
of  liferents  of  heritage,  the  favour  with  which  the  law  regards  the  *^^®  •'**^®- 
right  of  the  heir-at-law  would,  in  most  cases,  outweigh  any  impli- 
cation that  might  be  deduced  from  expressions  of  personal  regard 

to  the  liferenter,  or  other  similar  indications  of  intention. 

002.  Where  a  legacy  is  given  in  the  form  of  a  direction  to  trus-  whether  on- 
tees  to  pay  the  interest  of  a  fund  without  any  special  appropriation  c^^Sfgiven 
being  made  of  the  capital,  it  is  a  question  of  intention  whether  the  by  implication 
fee  is  comprised  in  the  description  of  the  interest  given.    This,  at  the  income, 
leaat,  is  the  principle  of  construction  followed  in  Scotland;  and 

the  rule  that  a  bequest  of  interest  includes  the  principal,  which  is 
laid  down  by  English  writers  of  authority,  is  qualified  by  the 
ohservation  that  the  construction  must  be  consistent  with  what 
appears  to  be  the  intention  of  the  testator.*     Theoretically,  of 

^  Pwndl  r.  JSZc2er,  24  March  1865,  8  this  extent,  at  least,  the  doctrine  appears 

Miaqth.  (H.Ii.)  59  (8d  point).  to  have  been  fixed  by  Sir  W.  Grant's 

'  Amd^enoa  t«  Jfuterson,  1734,  1  Cr.  jadgment  in  Tagt  v.  Lcapmrpodl,  that  in 

SL  ft  P.  136.     On  the  question  of  gifts  the  Case  of  a  legacy  of  stock,  '*  an  inde- 

by  impiicatton  to  a  posthnmous  child,  see  finite  gift  of  the  dividends  gives  the  abso- 

OliphafU  V.  Olipk<irU,  1794,  BeU   (FoL  Inte  property  of  the  stock "   (18  Yes. 

Gi.).  125»    5  Br.    Sup.   648 ;  Demptter  463-7).      This   is    considered    so    well 

▼.  WUUaou^   1799,  M.  16,947.     On  the  settled,  that  in  an  equity  case,  where  a 

oonyerse  case,  whether  a  provision  for  a  testator  gave  his  servant  the  half-yearly 

postliumons  child  is  effectual  in  case  of  interest  of  £1000  stock,  with  a  power  of 

Uie  diild  beiDg  bom  before  the  death  of  disposal  (which  would  naturally  imply  an 

the  pannty  see  White  ▼•  Baarber^  5  Bur.  intention  to  give  a  life  interest  only),  Sir 

2703,  and  cases  cited  in  1  Jannan,  dd  ed.  John  Bomilly  ruled  that  it  was  an  abso- 

1^  506.  lute  gift  to  the  legatee,  "  with  a  super- 

*  Chapter  XXXTX.  {ChndUio  wi  iine  added  power  to  dispose  of  it  by  her  will, 
liberu)t  hut  which  does  not  derogate  or  detract 

*  Chapter  XXXV.  (Survivorship).  from  the  prior  absolute  gift ; "  Southoute 

*  WiOiams    on    Exeouton,    8th    ed.  v.  Bate,  16  Beav.  182. 
1199 ;  Boper  on  Legaoietf^  p.  1475.    To 
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OHAPRR  XVI.  course,  a  gift  of  the  income  of  a  fund  in  perpetuity  is  iDdis- 
tinguishable  from  a  gift  in  fee ;  but  this  is  not  the  form  in  which 
a  gift  of  a  subject  would  usually  be  made,  and  in  real  cases  a 
question  as  to  the  testator's  intention  is  always  necessarily  raised. 
In  SandersorCs  ExectUors  v.  Kerr}  a  bequest  of  capital  was  implied 
from  a  direction  to  executors  to  invest  £2000  for  the  benefit  of  the 
testator's  son  and  daughter  equally,  and  as  to  each  of  the  shares, 
to  pay  the  interest  thereof,  or  apply  it  to  the  use  of  his  said  son 
and  daughter,  subject  to  the  declaration,  "  that  I  leave  it  to  my 
executors  entirely  in  what  manner  to  apply  these  sums,  whether 
to  pay  the  same  directly,  or  apply  it  and  pay  it  to  others  for 
behoof  of  my  son  and  daughter."    This  case  may  be  compared  with 
Bumsides  v.  SrnUh,^  where  a  direction  in  nearly  similar  terms  was 
held  to  import  only  a  discretionary  power  in  the  trustees,  which 
had  become  lapsed  in  consequence  of  the  trustees  not  having  exer- 
cised the  power  in  the  lifetime  of  the  beneficiary.     In  Anderson  v. 
Thomson^  one  of  the  questions  was  as  to  the  import  of  a  testa- 
mentary letter  addressed  by  a  lady  to  her  law-agent,  in  which  she 
directed  him  "  to  hold  the  residue  of  my  estate  and  distribute  it 
annually  between  the  following  gentlemen."    It  was  held  that  this 
was  equivalent  to  a  gift  of  the  fee,  but  it  may  be  collected  from 
the  opinions  that  the  words  used  were  not  construed  as  equivalent 
to  a  gift  of  the  income  in  perpetuity,  but  rather  as  a  direction  to 
make  an  annual  division  of  the  capital  as  and  when  it  should  be 
realised  and  become  distributable.    The  latest  authority  is  Lawsons 
TrusteeSy^  where  a  direction  to  pay  the  proceeds  of  a  share  of  residue 
to  two  sisters  was  held  to  vest  the  fee  in  the  survivor,  on  the 
ground  that  the  trustees  were  empowered  to  apply  the  capital  ia 
the  purchase  of  an  annuity  in  favour  of  the  two  sisters  and  the 
survivor,  and  that  the  capital  was  not  otherwise  appropriated. 
Effect  of  deatl-        ^^'  ^^  Connection  with  this    subject,  the  question  has  been 
nation  of  life,   proposed,  whether,  in  the  case  of  a  life  interest  being  given  to  a 
where  the        legatee,  subjcct  to  a  destination-over,  if  the  testator  revokes  the 
the*fee  uTw^'  destination-over,  the  revocation  will  raise  the  life  interest  to  a  fee  ? 
voked.  ^ff^Q  incline  to  give  an  affirmative  answer  as  to  cases  where  the 

life  estate  is  described  in  popular  language,  e.g.,  the  interest  of  a 
certain  sum,  or  the  use  of  a  subject.     The  cases  in  relation  to 

1  SanderwrCi   Executor$  v.  Kerr,  21  1882,  9  R.  749 ;  Lind9ay*$  TVs.  ▼.  Ltndtof, 

Dec.  1890,  23  D.  227.  1880,  8  R.  281 ;  and  IkUglM'$  TVt.,  16 

'  Bumtides  v.  Smith,  10  Jane  1829,  R.  559,  where,  by  oonstraeti<m  at  oitee 

7  Sh.  735.  refined  and    practical,  the    fee  (in  the 

'  Anderton  v.    Thomtouy   1877,  4  R.  event  of  failure  of  iasne)  waa  held  to  be 

1102.  given  by  implication    to    institDtei^  on 

*  Lavgon'a  Tr8,  v.  Lawson,  1890, 17  R.  whom  a  liferent  only  was  darecUj  con- 

1167.     See  also  Dovmit't  Tr$,  v.  CuUen,  f erred. 
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destinations  to  children  nascituri  show  that  "  liferent "  is  a  flexible  chaftbr  xvi. 
tenn,^  and  there  is  no  reason  why  it  should  not  be  construed  as  im- 
porting  a  fee  in  other  cases  in  which  the  intention  to  use  the  word  in 
this  sense  is  sufficiently  manifested.  In  JSharpe  v.  Sharpens  Trustees^ 
the  settlement  was  to  an  institute  in  liferent,  with  a  series  of  sub- 
stitutions, which  failing,  to  the  settlor's  nearest  heirs  and  assignees 
whatsoever.  The  settlor  having  afterwards  revoked  the  substitu- 
tions, Lord  Jerviswoode  held  that  the  ultimate  destination  to  luirB 
and  assignees  was  a  sufficient  destination-over-  to  prevent  the  fee 
from  vesting  in  the  liferenter ;  though,  it  will  be  observed,  the 
destination  was  to  the  same  persons  who  might  have  claimed  the 
lesnlting  interest,  had  there  been  no  disposal  of  the  fee. 

604.  The  principle  that  the  benefit  of  the  revocation  of  the  Successive 
nlterior  destination  accrues  to  the  liferenter,  is,  moreover,  sup-  **""  ' 
ported  by  the  decision  of  the  Second  Division  of  the  Court  on  one 
of  the  points  in  the  case  of  Scott  v.  Sceales}  A  sum  of  £3000  was 
given  by  a  trust-deed  to  a  mother  in  liferent,  and  after  her  death 
to  her  daughter,  also  in  liferent.  By  a  subsequently  executed 
codicil  the  testatrix  revoked  the  legacy  to  the  mother ;  it  was  held 
that  the  daughter  in  consequence  took  an  immediate  liferent,  and 
that  the  income  during  the  mother's  life  did  not  become  lapsed  or 
&11  into  residue. 

SECTION  IV. 

Implication  from  Powers  of  Appointment. 

606.  On  the  question  whether  a  liferent,  with  a  power  of  dis-  General  dowct 
posal,  amounts  to  a  gift  by  implication  of  the  fee,  reference  is  wUh  a"festi- 
made  to  a  subsequent  chapter.*    The  case  of  a  liferent  by  reserva-  Sefluh^— whe- 
tion  with  the  power  of  revoking  the  settlement,  and  otherwise  ther  amounting 
disposing  of  the  estate  (although  undoubtedly  constituting  a  fee-  impiSation. 
simple  estate  in  the  granter  of  the  deed),  is  scarcely  to  be  regarded 
as  an  estate  by  implication,  the  true  principle  being  that  the 
granter  continues  to  possess  on  his  original  title,  and  that  the 
efifect  of  the  deed  of  conveyance  is  suspended  until  it  becomes 
irrevocable  by  his  death.    A  general  power  of  disposal  given  to  a 
liferenter,  when  followed  by  a  destination  of  the  fee  conditioned  to 

^  Thia  subject,  which  10  only  indiiectlj      effect  of  a  gift  in  liferent  coupled  with  a 
connected  with  that  of  the  present  chapter,      power   of    disposal,    see    Chapter    LX. 


infra.   Chapter  XXXIIL,  (Powers  of  Diapoaal). 

Sectkm  IL   (Legades   subject   to    Life  '  SeoU  ▼.    ScealtB,  20    July  1865,   3 

Interests).  Macph.  11  SO.     This,  however,  is  rather 

^  Sharpe  v.   Sharpe^i   Trt,t    18    Feb.  the  converse  of  the  case  put  in  the  last 

1862 ;  Bdfrage  v.  David8on\t  Tra,,  7  Jan.  paragraph. 

1862  (Lord  Jerviswoode).      As  to  the  *  Chapter  LIX.  (Powers  of  Disposal). 
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cHAFTBB  XVI.  take  efiPect  in  case  of  the  non-exercise  of  the  power,  does  not  make 
the  person  to  whom  the  power  is  given  a  fiar ;  ^  but  it  has  been 
generally  considered  that  such  a  power,  if  unqualified  in  its  terms, 
and  including  therefore  the  power  of  alienation  hUer  vivos,  would, 
in  the  absence  of  any  ulterior  destination,  vest  the  estate  in  the 
donee  of  the  power ;  and  according  to  the  opinions  delivered  by 
the  highest  authority  in  a  modern  case,  the  same  effect  is  to  be 
attributed  to  a  general  power  of  disposal  without  the  grant  of  a 
liferent,  which  (in  the  view  taken  of  the  meaning  of  the  power)  is 
obviously  superfluous.* 
Whether  a  606.  Sometimes  a  power  is  given  to  trustees  of  selecting  objects 

of  wiectwlT*'^  from  a  prescribed  class  amongst  whom  a  fund  or  estate  is  to  be 
veete  an  estate  divided ;  and  trustees  may  also  be  empowered  to  grant  provisions, 
oahe  power,  or  to  fix  the  amount  of  provisions  to  be  settled  on  a  member  or 
members  of  the  testator's  family.  The  question  then  anses, 
whether  the  grant  of  a  power  of  this  kind  vests  by  implication  an 
absolute  right  in  the  persons  or  class  of  objects  in  favour  of  whom 
it  is  intended  to  be  exercised.  Where  the  class  of  objects  is  sucb, 
and  the  discretion  of  the  trustees  so  wide,  that  the  trust  may  pro- 
perly be  described  as  one  of  a  charitable  or  eleemosynary  char- 
acter, the  principles  of  administration  of  charitable  trusts  make 
the  right  so  far  independent  of  the  action  of  the  trustees,  that^  in 
the  event  of  the  failure  of  the  trustees,  the  trust  may  be  admini- 
stered by  the  Court  through  the  intervention  of  new  trustees.' 
Where  it  is  a  proper  power  of  selection,  the  failure  of  the  trustees 
will  carry  with  it  the  failure  of  the  bequest* 
Effect  of  limi-  607.  In  the  case  of  a  simple  power  of  appointing  a  provision, 
aimSntowi?  *^®^^  is  some  authority  for  the  proposition  that  the  gift  is  contin- 
gent on  the  exercise  of  the  power.  In  Bumsides  v.  SniUh^^  a  power 
having  been  given  to  trustees,  "  in  the  event  of  their  considering  it 
proper,"  to  pay  to  the  testator's  niece  a  legacy  of  £1000,  "  at  such 
times  and  in  such  payments  as  they  in  their  discretion  migbt 
think  expedient,"  it  was  given  in  evidence  that  the  trustees  had 
actually  resolved  to  pay  the  legacy,  and  had  entered  in  their 


1  See  Chapter  LIX.,  Section  Y. 

*  Purtdl  V.  Elder,  24  March  1865,  8 
Macph.  (H.L.)  59  :~"If  an  estate  or  a 
Bnm  of  money  be  given  to  an  individual, 
who  is  suijurit,  without  words  of  limita- 
tion, or  a  dedaration  of  the  extent  of  his 
ownership,  but  with  words  indicative  of 
the  intention  of  the  testator  that  he 
should  have  the  absolute  jtu  disponendi, 
then,  in  any  case,  these  words  are  to  be 
taken  as  indicating  an  intention  that  he 
should  be  the  absolute  owner ; "  per  Lord 


Westbury  (distinguishing  the  case  of  a 
power  given  to  a  married  woman,  wbidi 
was  held  not  to  vest  the  fee  in  tiie  donee). 
Lords  Cranworth  and  Kingsdown  con- 
curred. 

*  DwidoB  V.  Ihindaa,  27  Jan,  18S7, 15 
Sh.427.  See  Chapter  LIIL(Administnr 
tion  of  Charitable  Trusts),  Section  VII. 

*  Roblne'9  Judicial  Factor,  189S,  20  R. 
858. 

*  Burmidcs  v.  Smith,  10  June  1829, 7 
Sh.  785. 
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sedernnt-book  a  view  of  the  trust  affairs  wherein  this  legacy  was  chaptib  ivi. 
entered,  along  with  debts  and  other  legacies  not  dependent  on  their 
discretion,  as  a  deduction  from  the  proceeds  of  the  estate ;  but  that 
they  had  not,  prior  to  the  death  of  the  legatee,  made  an  entry  in 
their  minutes  binding  themselves  to  pay  it.  It  was  held,  notwith- 
standing, that  the  legacy  became  lapsed,  and  that  it  did  not  pass  to 
the  executors  of  the  legatee.^ 

608.  It  is  well  established  in  our  law  and  practice  that  a  legacy  Power  of  divi- 
to  a  &mily  or  class  of  persons,  to  be  divided  in  such  shares  as  may  joi^t^MtatTin 
be  appointed  by  parents,  trustees,  or  other  persons,  vests  in  the  ^ef^^^j^^jj^d^ 
class,  and  gives  by  implication  a  right  to  each  person  to  an  aliquot  cution. 
part  of  the  fund  proportionate  to  the  number  of  persons,  in  case  of 
the  power  of  division  being  either  not  exercised  at  all,  or  being 
exercised  in  an  irregular  manner.' 


SECTION  V. 
Impued  Gift  of  Accessory  Bights. 


609.  The  general  rule  is  well  established,  that  subjects  conveyed  Accosory  sub- 
to  trustees,  but  not  specially  appropriated,  result  to  the  heir-at-law.'  dSiybBqul». 
The  rule,  however,  has  been  considered  to  admit  of  an  exception  in  *J«**  ^t^SiLi 
the  case  of  the  undisposed-of  subject  being  clearly  accessory  to  or  su^ect. 
necessary  to  the  enjoyment  of  estate,  the  purposes  of  which  are 
declared  in  the  wilL    In  such  a  case,  the  disposition  of  the  beneficial 
interest  in  the  principal  subject  may  be  regarded  as  carrying  with 
it  a  gift  of  the  accessory  subject  by  implication.* 


^  See  eontnt^  Maekay  y.  Ewing,  10 
Joly  1867,  5  Mftcph.  1004. 

*  Swright  ▼.  Dallas^  27  June  1824,  2 
Sh.  643,  N.E.  548 ;  Stein  ▼.  Steiri,  8 
Bee.  1826,  5  Sh.  101,  N.E.  98 ;  WaUom 
▼.  Marjoribanki,  17  Feb.  1887,  15  Sh. 
586 ;  Jar^ne  ▼.  Jardine,  22  Jan.  1850, 
12  D.  504.  See  Chapter  UX.  (Powen 
of  DiTiaion). 

'  Ch^ytar  LVIL,  Section  I.  (Besolting 

*  JknnUon  T.  Fea'9  Trt.,  1878, 11  M. 
892  (Crfoond-rent  acquired  after  the  date 
of  the  wfll  diapoeing  of  the  Bnbjects) ; 
Arhtathwd  t.  AHnUhw^  1766,  M.  6310 


(arrears  of  interest  due  upon  a  bond) ; 
OUletpU  y.  MarthaU,  1802,  M.  «  Aocee- 
Boiiom,"  App.  No.  2  (interest  undisposed 
of  to  be  aooomulated  with  the  prinoipal) ; 
Grant:9  Tn,  ▼.  Grant,  2  July  1862,  24 
D.  1211,  4ih  point  (famitnre  of  a  house 
found  to  go  with  the  estate  to  the  heir 
under  a  trust-settlement) ;  Cuninghame 
▼.  VoitaU,  1871,  10  M.  49  (legacy  of  a 
debt  held  to  oarry  interest).  See  as  to 
bonuses  on  policies,  M.  of  Queentherry  v. 
SeottUk  Union  Ins.  Co,,  1  D.  1208; 
Shand  r.  BlaikU,  21  D.  878  ;  Sparks  v. 
BameUf  1890,  17  R.  997. 


330 


HERITABLE  ESTATE,  WHETHER  CARRIED  B7 


CHAFTBR  IVII. 


CHAPTER  XVII. 

HERITABLE  ESTATE,  WHETHER  CARRIED  BY  GENERAL 
WORDS  IN  A  WILL  OR  SETTLEMENT. 


Testamentary 
gifts  of  heri- 
table estate 
under  Titles 
Act  of  1868. 


610.  It  is  convenient  to  begin  by  reprinting  the  provisions  of 
the  Titles  Act,  1868  (sections  20  and  21),  and  the  Conveyancing 
Act,  1874  (section  27),  relating  to  this  subject : — 

Section  20.  (1)  From  and  after  the  commencement  of  this  Act,  it 
shall  be  competent  to  any  owner  of  lands  to  settle  the  succession 
to  the  same  in  the  event  of  his  death,  not  only  by  conveyances  de 
prcBsenti,  according  to  the  existing  law  and  practice,  bat  likewise 
by  testamentary  or  mortis  causa  deeds  or  writings;  (2)  and  no 
testamentary  or  mortis  causa  deed  or  writing  purporting  to  convei/ 
or  bequeath  lands  which  shall  have  been  granted  by  any  person 
alive  at  the  commencement  of  this  Act,  or  which  shall  be  granted 
by  any  person  after  the  commencement  of  this  Act,  shall  be  held  to 
be  invalid  as  a  settlement  of  the  lands  to  which  such  deed  or  writ- 
ing applies,  on  the  ground  that  the  granter  has  not  used,  with 
reference  to  such  lands,  the  word  "  dispone,"  or  other  word  or  words 
importing  a  conveyance  de  prcesenti  ;  (3)  and  where  such  deed  or 
writing  shall  not  be  expressed  in  the  terms  required  by  the  exist- 
ing law  or  practice  for  the  conveyance  of  lands,  but  shall  contain 
with  referevice  to  such  lands  any  word  or  words  which  would,  if  used 
in  a  will  or  testament  with  reference  to  moveables,  be  sufficient  to 
confer  upon  the  executor  of  the  granter,  or  upon  the  grantee  or 
legatee  of  such  moveables,  a  right  to  claim  and  receive  the  same, 
such  doed  or  writing,  if  duly  executed  in  the  manner  required  or 
permitted  in  the  case  of  any  testamentary  writing  by  the  law  of 
Scotland,  shall  be  deemed  and  taken  to  be  equivalent  to  a  general 
disposition  of  such  lands  within  the  meaning  of  the  nineteenth 
section  hereof  by  the  granter  of  such  deed  or  writing  in  favour  of 
the  grantee  thereof,  or  of  the  legatee  of  such  lands,  and  shall  he 
held  to  create  and  shall  create  in  favour  of  such  grantee  or  legatee 
an  obligation  upon  the  successors  of  the  granter  of  such  deed  or 
writing  to  make  up  titles  in  their  own  persons  to  such  lands,  and 
to  convey  the  same  to  such  grantee  or  legatee  ;  (4)  and  it  shall  be 
competent  to  such  grantee  or  legatee  to  complete  his  title  to  such 
lands  in  the  same  manner  and  to  the  same  effect  as  if  such  deed  or 
writing  had  been  such  a  general  disposition  of  such  lands  in  favour 
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of  such  grantee  or  legatee,  and  that  either  by  notarial  instniment  chaftbb  xvii. 

or  in  any  other  manner  competent  to  a  general  disponee ;  (5)  pro- 

vided  always,  that  nothing  herein  contained  shall  be  held  to  confer 

any  right  to  such  lands  on  the  successors  of  any  such  grantee 

or  legatee  who  shall  predecease  the  granter,  unless  the  deed  or 

writing  shall  be  so  expressed  as  to  give  them  such  right  in  the 

event  of  the  predecease  of  such  grantee  or  legatee. 

Section  21.  (6)  Where  such  testamentary  or  mortis  cavsa  deed 
or  writing  shall  be  conceived  in  favour  of  a  grantee  as  trustee  or 
executor  of  the  granter,  and  shall  not  be  expressed  to  be  wholly  in 
favour  of  such  trustee  or  executor  for  his  own  benefit,  such  trustee 
or  executor  shall  apply  such  whole  lands  for  the  purposes  specified 
in  such  deed  or  writing ;  (7)  and  where  such  purposes  cannot,  in 
whole  or  in  part,  be  carried  into  effect,  or  where  no  purposes  with 
reference  to  such  lands  have  been  or  shall  be  specified  in  such  deed 
or  writing,  such  trustee  or  executor  shall  convey  such  lands,  or  so 
much  thereof,  or  shall  apply  so  much  of  the  proceeds  thereof,  if 
such  lands  shall  have  been  sold  and  realised  by  him,  as  may  not  be 
required  for  the  purposes  of  such  deed  or  writing,  to  or  for  behoof  of 
the  person  or  the  successors  of  the  person  who,  but  for  the  passing  of 
this  Act  and  the  granting  of  such  deed  or  writing,  would  have  been 
entitled  to  succeed  to  such  lands  on  the  death  of  such  granter. 

Section  27.  (8)  It  shall  not  be  competent  to  object  to  the 
validity  of  any  deed  or  writing  as  a  conveyance  of  heritage  coming 
into  operation  after  the  passing  of  this  Act,  on  the  ground  that  it 
does  not  contain  the  word  "  dispone,"  provided  it  contains  any  other 
word  or  words  importing  conveyance  or  transference,  or  present 
intention  to  convey  or  transfer. 

611.  For  convenience  of  reference,  numbers  have  been  prefixed  state  of  the 
to  the  different  propositions  included  in  the  20th,  21st,  and  27th  the  pos^ng'or 
sections,  and  the  words  which  are  most  referred  to  in  the  decisions  ^cta  *?^  and 
are  italicised.     The  state  of  the  law  antecedent  to  the  Statute  was  1874! 
this,  that  while  a  contract  to  sell  or  burden  lands  and  heritages 
might  be  expressed  in  any  intelligible  form  of  words,  and  was 
enforcable  against  the  heir,  a  testamentary  or  gratuitous  gift  of 
lands  was  neither  effectual  in  itself  nor  as  an  obligation  binding 
the  heir  unless  it  was  in  the  form  of  a  de  prasenti  conveyance,  and 
there  were  only  two  ways  of  expressing  such  a  conveyance  ;  either 
the  gianter  must  "  dispone  "  the  lands  to  a  grantee,  or  he  must 
resign  or  grant  a  procuratory  for  resigning  the  lands  to  the 
superior  for  new  infeftment  in  favour  of  the  grantee.    The  most  summary  of 
important  part  of  section  20  are  the  sentences  here  numbered  (1)  ^Ij^'JJ*^^" 
and  (2).    Number  (3)  in  effect  prescribes  that  wills  which  include 
lands  within  their  scope  shall  be  subject  to  the  same  laws  of  con- 
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oHAPm  ivn.  struction  as  wills  of  moveables ;  (4)  makes  the  will  binding  on  tbe 
heir ;  (5)  applies  the  doctrine  of  lapse ;  (6)  and  (7)  apply  the 
principle  of  (3)  to  trusts ;  and  (8)  makes  the  word  "  dispone  "  im- 
y /necessary  in  the  case  of  deeds  inter  vivos. 
Different  ^  612.  In  order  that  a  will  may  take  effect  on  the  heritable  estate, 

""ftnri  °'to      ^*  niust  bc,  in  the  language  of  the  Statute,  a  will  "  purporting  to 
landa  in  a  will,  convey  or  bequeath  lands ; "  and  this  purport  or  intention  will  be 
inferred  when  the  testator  uses  ''with  reference  to  such  lands'' 
words  of  gift  or  bequest  giving  a  claim  either  to  an  executor,  or  to 
a  grantee  or  legatee.    The  cases  which  have  been  decided  on  the 
constraction  of  the  Statute  are  sufficiently  numerous  to  admit  of  a 
generalised  view  of  the  subject  being  taken ;  and  in  fact  it  is  easy 
to  see  that  all  the  modes  of  referring  to  lands  and  heritages  admit 
of  being  reduced  to  three ;  that  is,  the  testator  in  describing  tbe 
subject  of  his  bequest  may — (1)  make  use  of  such  words  as  "  pro- 
perty "  or  "  estate,"  which  cover  everything  that  is  disposable  by 
will ;  or  (2)  he  may  distinguish  between  his  heritable  and  moveable 
estates,  describing  the   former  either  by  its   legal  character  as 
"  heritage,"   or   by  proper  descriptive   words,  such  as  "  lands," 
"  houses,"  "  feu-duties,"  **  lease,"  *'  farm,"  &c. ;  (3)  he  may  designate 
the  pai*ticular  subject,  as  my  house,  or  warehouse,  in  the  town  of 
A.     But  as  no  question  of  this  nature  arises  under  the  third  head, 
we  have  only-  to  consider  the  first  and  second.    It  certainly  was 
not  the  intention  of  the  Legislature  that  a  will  of  moveables  should 
take  effect  as  a  disposition  of  heritage,  and  it  follows  that  a  testa- 
ment or  nomination  of  an  executor  with  powers  of  administration 
will  not  carry  the  heritable  estate.    The  view  of  the  writer  is 
given  in  the  following  quotation  from  his  opinion  in  Grani  v. 
Morren.^    ''The  settlement  in    this  case  is  not  a   will  in  the 
ordinary  form,  it  is  a  testament  proper ;  that  peculiar  form  under 
which  a  testator,  by  naming  an  executor,  disposes  of  his  estate. 
The  effect  of  such  a  testament  as  constituting  a  trust  in  favour  of 
the  next  of  kin  is  a  purely  statutory  effect,  depending  on  a  Statute 
of  the  Scottish  Parliament,  which  made  it  a  trust  to  the  extent  of 
two- thirds  of  the  estate,  and  on  the  Moveable  Succession  Act, 
which  constitutes  it  a  trust  to  the  full  extent.     It  is  not  to  be 
supposed  that  in  framing  a  will  in  this  form  the   testator  bad 
heritage  in  view.    If  the  maker  of  a  testament  introduces  the 
words  *  heritable  estate,'  or  equivalent  words,  I  should  give  effect 
to  them;  but  if  he  speaks  of  'estate'  only,  I  should  take  it 
that  he  refers  only  to  such  estate  as  can  be  passed  by  a  proper 
testament"  *    The  will  was  held  not  to  carry  heritage. 

1  GtwU  V.  Momn,  1893,  20  R.  404,  >  CompAre  M'Zwd^s  Tn.  y.  iTLiuiit, 

ftt  p.  408.  Ofnsidered  tn/m,  p.  334. 
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613.  It  is  not  necessary  that  the  will  should  contain  words  chaftib  xyzl 
of  direct  gift    If  a  testator  appoints  trustees,  directing  them  to  comrtniction  of 
realise  his  heritable  and  moveable  property  and  to  divide  the  pro-  .fpro^S^  - 
ceeds,  the  direction  is  equivalent  to  a  gift.    This  is  the  case  of  "  effects/' Lc. 
JfLeois  Trustees  v.  MLeod}  and  it  is  a  fair  example  of  what  is 
signified  by  the  statutory  requirement  of  words  sufiScient  to  confer 
on  the  executor  or  grantee  "  a  right  to  claim  or  receive  "  the  estate. 
In  the  case  of  wills  made  in  England, "  real  estate/'  ^  and  "  freeholds 
m  the  county  of  Inverness,"  •  were  interpreted  in  accordance  with 
the  obvious  meaning  of  the  words  in  the  English  law  language. 
In  the  latter  case,  English  words  of  destination  were  held  to  be 
translatable  into  their  nearest  equivalents  in  the  Scottish  system 
of  jurisprudence.    There  is  a  tendency  in  the  legal  mind  to  ex- 
aggerate the  ignorance  and  defects  of  lucidity  in  the  minds  of 
testators ;  but  we  may  at  least  credit  a  testator  who  has  anything 
to  leave  with  a  capacity  for  distinguishing  between  land  and  money. 
What  in  England  is  called  by  lawyers  **■  realty,"  and  in  Scotland 
'^  heritage,"  is  in  ordinary  colloquial  language  called  j^rejper^y ;  and 
if  a  testator  declares  his  mind  with  respect  to  his  *'  property  "  *  or 
"  estate,"  ^  it  is  reasonably  certain  that  he  means  to  dispose  of  his 
heritable  property,  if  he  has  any.     *'  Property  "  and  "  estate  "  are 
in  fact  the  only  perfectly  general  words  which  have  to  be  con- 
sidered, and  there  can  be  no  doubt  as  to  their  sufiGciency  to  carry 
heritable  as  well  as  moveable  estate.^    The  word  ^  effects  "  has  in 
numerous  cases  been  held  to  be  inapplicable  to  heritage,^  and 
indeed  it  is  inconceivable  that  any  one,  however  illiterate,  who  had 
a  bouse  or  acres  of  land  in  his  mind,  should  call  either  the  one  or 
the  other  his  ''  goods  and  effects."     It  is  on  record  that  testators 
have  used  the  phrase  ''  effects,  heritable  and  moveable ; "  but  these 
words  were  not  considered  to  be  synonymous  with  heritable  and 
moveable  estate.^    It  need  not  excite  surprise  that  testators  of 
small  fortune,  while  disposing  with  minute  and  scrupulous  care  of 
their  money,  furniture,  trinkets,  and  family  relics,  should  take  no 

^  M'Leod:9  Trz,  ▼.  M'Leod,  1876,  2  R.  warcU  acquired,  in  FortCt  Trt,  ▼.  Ford, 

481.    Sinularly,  Sp.  Ca.  llardy*8  Tin.,  1884, 11  B.  1129.     See  cases  in  the  next 

1871,  9  M.  736 ;  and  see  EM's  Trs.  v.  Chapter,  Section  11. 

Mob,  1872, 10  R.  692.  ^  Piteaim  v.  Piteaim,  1870,  8  M.  604, 

'  Oonnd'i  Tn,  t.  Catmd,  1872,  10  M.  and  the  oases  under  the  old  law  {Brawn, 

627.  CocJAum,   and  JRou)  there   cited  ;  Ed- 

s  BUM,  T.  Cook,  1888,  10  R  (ILL.)  mond  ▼.   Sdmorid,    1873,   11    M.  848  ; 

53,  affirming  8  B.  249.  Ford*9  Tn,  y.  Ford,  mtpra, 

^  Ooff'i  Curator  ▼.  Comer,  1885,  12  R.  >  Far^uharton  t.  Farquhanon,  1883, 

1162.  10  B.  1252 ;  Broum  ▼.  Bower,  1770,  M. 

*  AMi  Tn.  ▼.  Aim,  1880,  8  B.  294.  5440  ;    Coekbum    v.    Coekbum,    1803» 

•  «« AU  that  I  have  in  the  world,"  fol-  Hume,  181. 
lowed  by  an  enumeration  of  moTeables, 
held  not  to  carry  heritable  property  after- 
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cHAFTRR  xvn.  iiotice  of  thelf  houses  or  heritable  property.  The  probability  is, 
that  in  all  such  cases  the  omission  is  intentioual,  and  that  the 
testator's  will  is  that  his  house  should  not  be  soM,  but  should  be 
enjoyed  specifically  by  his  heir-at-law,  or  dealt  with  according  to 
the  investiture.  It  is  therefore  entirely  consistent  with  just  con- 
struction that  even  the  word  "  estate  "  should  be  confined  in  its 
application  to  moveables  where  the  context  shows  that  the  testator 
was  not  considering  heritable  estate,  especially  where  the  succes- 
sion to  the  heritable  estate  is  otherwise  regulated.^ 

614.  Opinions  will  differ  as  to  the  soundness  of  the  decision  in 
a  case  where  a  testator  began  by  narrating  his  intention  to  dispose 
of  his  "  property,"  and  then  proceeded  to  bequeath  to  his  wife  his 
whole  "  means  and  effects."  *  The  decision  (by  a  majority)  was  that 
the  will  took  effect  upon  a  house  subsequently  acquired ;  bat  as 
"  means  and  effects "  are  words  which,  in  their  primary  significa- 
tion, do  not  apply  to  heritable  property,  and  the  testator  at  the 
time  of  using  these  words  had  no  heritable  property  to  leave,  the 
decision  seems  to  amount  to  an  extension  of  the  testator's  meaning, 
not  depending  on  the  will  itself. 
Enumeration  615.  If  a  testator  begins  by  disposing  of  his  mov'eables,  and 

followed  by"  coucludcs  with  a  Tcsiduary  clause  applicable  to  property  or  estate  in 
geaend  words,  general,  the  case  falls  within  the  rule  that  general  words  following 
an  enumeration  are  not  confined  in  construction  to  subjects  ejusdm 
generis,  unless  they  are  connected  by  words  of  relation  with  the 
antecedent  enumeration.^  In  construing  a  will  in  this  form,  the 
Lord  Ordinary  (with  whom  the  Court  agreed)  observed:*  "The 
testatrix  proceeds  to  leave  various  small  legacies,  which  more  than 
exhaust  the  sum  in  the  inventory,  and  then  directs  her  trustee  '  to 
sell  the  remainder  of  my  property  wherever  situated,'  and  to 
divide  it  equally  between  her  grandnieces.  Now,  considering  that 
the  word  '  trustee '  is  capable  of  importing  a  universal  title  of  ad- 
ministration, and  that  the  word '  property '  is  a  universal  appellative, 
adequate  to  pass  heritable  as  well  as  moveable  property,  and  that 
there  are  no  limiting  words  in  any  part  of  the  will  which  would 
impose  a  meaning  on  these  words  less  extensive  than  the  widest 
meaning  which  they  will  bear,  I  come  to  the  conclusion  that  this 
is  in  legal  effect,  as  well  as  in  intention,  a  will  disposing  of  the 
testator's  whole  estate."     The  difference  between  this  case  and 

^  Farquharion^s  oase,  supra ;  per  Lord  R.  1056,  at  p.  105S,  per  Lord  M'Laren. 

Brongham  in  6  Moore,  P.O.   Ca.   82  ;  It  is  difficult  to  reooncile  with  thii  cMe 

OrarU  v.  Morren,  supra,  p.  332.    And  see  the  previous  deciaion  of  the  nine  Court 

Farquhar  v.  Farquhar,  1876,  8  R.  71.  in  drquhart  v.  Dewar,  1879,  6  R.  1026. 

3  Forsyth  v.  TumbuU,  1887»  15  R.  172.  The  Judges  who  took  part  in  the  lastpmen- 

'  See  caces  cited  infra,  §  623.  tioned  case  (including  the  Lord  Ordinaiy) 

*  AfLeocTs  Trs,  v.  Jli*Luekie,  1883,  10  were  divided,  three  to  two. 
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Grant  v.  Morren}  where  the  same  Court  held  that  the  heritable  chaptbb  ivn. 
estate  did  not  pass,  is  that  in  Grant  v.  Morren  the  word  '*  estate  " 
was  connected  by  words  of  relation  with  the  appointment  of  an 
executor,  while  in  the  case  of  Madeod  the  direction  to  sell  and 
divide  the  residue  was  an  independent  gift.  And  this  comparison 
gives  point  to  the  observation  made  in  one  of  the  cases,  that  the 
decisions  are  to  be  followed  by  discriminating  and  correctly  apply- 
ing their  principles,  rather  than  by  attempting  to  collate  the 
expressions  used  in  other  wills  with  those  which  are  used  in  the 
particular  will  which  is  under  consideration. 

616.  The  cases  decided  under  the  law  as  existing  prior  to  1868  Decisions  m  to 
may  be  legitimately  referred  to  in  questions  under  the  Statute,  5!jdw  thT"  * 
because  the  Statute  only  did  away  with  the  necessity  for  dispositive  JJ^**"**^ 
laogoage,  and  left  the  meaning  of  the  will  to  be  determined  accord- 
ing to  the  ordinary  rules  of  construction.  There  are  cases  deciding 
that  the  general  words  "means  and  effects,  heritable  and  moveable," 
when  used  in  the  dispositive  clause  of  a  testamentaiy  settlement, 
are  inadequate  to  convey  lands,  or  even  heritable  bonds  or  leases,^ 
but  it  would  seem  that  these  words  are  sufficiently  descriptive  of 
the  universitas  of  a  truster's  estate  to  receive  effect  according  to 
the  intention,  when  occurring  in  the  less  formal  clauses  of  a  will, 
as,  for  example,  in  a  destination  of  residue.^  At  all  events  they 
have  been  so  interpreted  in  the  residuary  destination  of  a  general 
settlement,  where,  in  consequence  of  an  implied  direction  to  sell,  it 
was  held  that  the  truster  had  intended  to  deal  with  the  beneficial 
interest  as  a  moveable  succession.^  *'  Heritage,"  being  equivalent 
to  heritable  estate,  is  a  perfectly  general  term,  and  carries  every- 
thing that  would  have  gone  to  the  heir-at-law,  including  leases.^ 


>  5«pm,  p.  882. 

'  Brvwn  t.  Bower,  1771,  M.  5440 ; 
CoMum  V.  Codb6um,  18  Not.  1803, 
Home,  131. 

*  Adw.-Getu  T.  WiUiumMonj  infra.  Hie 
ezprenioD,  **  effects,  of  what  nature  and 
kind  soeyer,"  in  a  wnveyanct  to  trustees, 
was  held  by  Lord  Langdale  to  inclnde 
red  estetey  in  M.  of  Tiiehjield  v.  Horn- 
cattle,  2  Jar.  610. 

*  Adv.'Oen,  t.  WHliamton,  28  Jan. 
1840,  Ezcheq.  Bep.  ft  13  D.  486,  affirmed 
16  Mar.  1848,  2  Bell,  89.  It  would 
Mem,  cm  the  anthoritj  of  English  pre- 
cedents, that  the  appointment  of  a  '*resi- 
doaiy  legatee  "  carries  the  realty,  if  the 
deed  contains  a  general  conveyance  of 
real  and  personal  estate  to  trustees.  See 
the  cases  of  Evane  y.  Croetnt,  15  Sim. 
600,  where  a  testator  gave  all  his  real 


and  personal  estate  to  trustees,  upon  trust 
to  pay  certain  legacies,  and  appointed  his 
brother  to  be  his  residnaiy  legatee ;  and 
WUdet  V.  />avtet,  1  Sm.  ft  Gif.  475, 
where  the  appointment  was  made  by  a 
codicil  to  a  tmst-settlement,  conveying 
freehold,  copyhold,  and  leasehold  estates 
and  also  personalty,  with  a  direction  to 
seU,  ftc.  Other  words  properly  appli- 
cable to  personalty,  as  "  worldly  goods  ** 
( Wright  v.  ShdUm,  18  Jur.  445)  ''personal 
estates"  {Tqfldd  v.  Tofidd,  11  East,  246), 
"said  house,  goods,  and  chattels"  {Roe 
V.  Walker^  8  B.  ft  P.  875),  have  been 
extended  to  real  estate  by  force  of  the 
context ;  but  it  is  doubtful  whether  such 
cases  would  be  received  as  precedents  by 
the  Court  of  Session. 

»  Duncan  v.  Rae,  15  Feb.  1810,  F.O. 


336 


OF  THE  DESCRIPTION  OF  PERSONS  AND  THINGS 


CBAPTBR ITIIT. 


CHAPTER  XVIIL 

OF  THE  DESCEIPTION  OF  PERSONS  AND  THINGS  IN  A 

WILL,  AND  OF  UNCERTAINTY. 


1.  Of   the  PxBflON  OB  Objbct  of 

THE  Qurr  (Effect  of  Falsa 
dsmonstratio). 
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Objects  of* 
gift. 


SECTION  L 

Of  the  Person  or  Object  of  the  Gift  (Effect  of  Falsa 

demonstratio). 

Rule  of  liberal  617.  The  rule  of  constraction  is  that  the  testator  is  assumed  to 
wo^of^'''  have  intended  to  confer  a  benefit,  and  that  his  gift  shaU  not  be 
allowed  to  fail  on  the  ground  of  error  or  misdescription,  if  the 
object  can  be  ascertained.  In  most  cases  the  context  and  the 
known  facts  of  family  history  supply  the  necessary  correction,  and 
in  cases  of  ambiguity  extrinsic  evidence  is  admissible  under  the 
limitations  which  are  considered  in  a  subsequent  chapter.^ 

618.  The  objects  of  a  testamentary  gift  may  be  either  (1) 
individuals  named  or  designed  and  capable  of  being  immediately 
ascertained,  or  (2)  charities  or  objects  of  public  utility,  or  (3)  a 
class  of  persons  considered  as  existing  at  a  future  time,  so  that  the 
individuals  composing  the  class  cannot  be  ascertained  untQ  the 
time  arrives  or  the  event  is  determined.  At  present  we  are  con- 
cerned only  with  gifts  falling  under  the  first  and  second  heads, 
because  the  interpretation  of  bequests  having  relation  to  time  and 
future  events  is  the  subject  of  the  law  of  vesting.^ 

619.  It  is  not  surprising  that  testators  should  sometimes  make 
mistakes  with  reference  to  the  names  and  the  number  of  the 
children  of  their  collateral  relatives,  especially  where  these  relatives 
are  settled  abroad  or  in  distant  parts  of  the  country,  or  where  the 
will  or  codicil  is  the  act  of  a  testator  whose  memory  is  impaired  by 
age.  As  it  seldom  happens  that  there  is  any  doubt  as  to  the 
family  or  persons  for  whom  the  gift  is  intended,  such  cases  do  not 


Effect  of  mU 
takes  as  to 
names  and 
number  of 
objects. 


^  CbftpterXX. 


*  Chiqyten  XLIII.  to  XLYI* 
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often  come  into  Court,  but  examples  are  not  wanting  to  prove  the  cHAPTBBxvni. 

ruk    Thus,  where  a  testator  bequeathed  legacies  "  to  each  of  the 

daughters  procreate  of  the  marriage  betwixt  A.  6.  and  C.  D.  £400 

sterling    .    .     .     £1200,"  and  there  were  four  daughters  of  the 

marriage,  it  was  held  that  the  insertion  of  a  total  corresponding  to 

three  legacies  of  £400  did  not  defeat  the  intention^  and  that  each 

of  the  four  daughters  was  entitled  to  claim  a  legacy  of  the  value 

of  £400.^    Again,  where  a  testator  bequeathed  to  a  niece  by  name 

a  l^cj  of  £3000,  and  ''  to  each  of  the  other  three  "  children  of  his 

brother  £2000,  and  the  brother  left  four  other  children,  it  was 

held  that  each  of  the  four  children  was  entitled  to  a  legacy  of 

£2000.^    A  curious  case  of  ambiguity  occurred  under  the  will  of  a 

testator  whose  brothers  had  all  emigrated,  and  were  settled  in 

different  parts  of  America.     One  of  the  legacies  bore  to  be  in 

favour  of  "  my  late  brother  James'  son."    The  only  child  of  James 

was  a  daughter,  but  the  testator  had  a  brother  David,  deceased, 

who  bad  a  son,  to  whom  nothing  was  given  under  the  will.     The 

legacy  was  found  to  be  in  favour  of  James'  daughter,  on  the  ground 

that  it  was  less  likely  that  the  testator  should  make  a  mistake  as 

to  the  name  of  his  brother  than  that  he  should  be  in  error  as  to 

the  sex  of  the  other  brother's  child.^    A  destination  to  "  the  nearest 

legitimate  male  issue  of  my  ancestor  H.  F.,  namely,  T.  A.  F.  and 

his  heirs-male,"  was  held  to  be  a  good  destination  to  T.  A.  F,, 

and  to  be  independent  of  the  truth  of  the  prefixed  description  of 

the  disponee.^ 

620.  Bequests  contained  in  dispositions  to  trustees  for  the  Beqnests  in 
purposes  of  division  amongst  persons  of  kin  to  the  testator,  e.g.,  for  tfoM  fn°gene"d 
division  "  amongst  relations  not  herein  named,"  or  to  any  of  the  ^^^^ 
truster's  "  blood  relations "  that  the  disponee  should  think  the 
most  fit,^  or  to  such  of  the  truster's  "  mother  s  relations  '  as  his 
tmstees   should  appoint,®  to  such   of  the  truster's  "friends  or 
relations "  as  might  be  pointed  out  by  his  wife,  with  the  appro- 
bation of  the  majority  of  trustees,^  to  the  truster's  "  poorest  friends 
and  relations,  whom  he  might  have  forgot,"  ^  or  to  "  poor  descen- 


^  Madehote  ▼.  Bos^€9,  28  JE'eb.  1815, 
7.C.,  Hume,  274.  See  Anderson  v. 
AfuUnon,  18  July  1729, 1  Cr.  St.  &Pat. 
136,  revet  sing  M.  6590  ;  and  Stewart  v. 
^eaart,  26  Nov.  1818,  F.C. 

•  Sp.  Ca.  Br^'9  Tr.,  1878,  5  E.  723, 
731. 

*  Maefarlane'i  Trs.  v.  Jffenderton, 
1878,  6  XL  288.  Erton  in  the  speUing 
of  the  namea  <A  legatees  are  disregarded, 
H  in  KeiOer  v.  Thomton^s  Trs.,  1821, 
8Sw896,  N.E.  279. 

VOL.  I. 


•  Lord  LavcU  v.  Frater,  1884,  11  R. 
1119. 

»  Wharrie  v.  Wharrie,  1760,  M. 
6b99;  Murray  v.  Iteming,  1729,  M. 
4075. 

•  Snodgrass  v.  'Buchanan,  1806,  M. 
"  Service  of  Heirs,"  App.  No.  1. 

'  Crichton  v.  Orierton,  25  July  1828, 
3  W.  &  S.  829. 

•  Broun' t  Trt,  v.  2/m  BelatwM,  1762, 
M.  2318. 
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CHAPTBR  xvni.  dants  "  ^ — are  sustained  as  implied  trusts  to  be  executed  at  the 
discretion  of  the  trust-disponees  for  the  benefit  of  persons  of  the  class 
designated  by  the  truster.  A  trust  in  favour  of  "  relations ''  to  be 
selected  by  the  trustees,  includes  relations  by  the  mother's  as  well 
as  the  father's  side;'  and  the  principle  has  been  extended  to  the 
case  of  an  unconditional  bequest  to  "  nearest  relations,"  so  as  to 
include  the  children  of  a  sister-uterine  who  was  named  in  other 
parts  of  the  settlement  along  with  the  granter's  brother-germau.' 
A  destination  to  descendants  or  other  relations,  to  be  selected 
according  to  the  discretion  of  the  trustees,  is  held  to  fail  by  their 
declinature  of  the  trust,  for  here  the  power  of  selection  is  essential 
to  the  execution  of  the  trust,  and  is  not  merely  incidental,  as  in  the 
case  of  a  charity^  A  declaration  that  a  fund  is  '*  to  be  divided 
equally,"  has  been  held  equivalent  to  a  bequest  to  the  next  of  kin 
in  equal  shares.^ 
Bequests  to  621.  The  object  of  a  bequest  is  not  considered  ^* uncertain" 

d^crii^  in  where  a  legacy  is  given  to  the  charities  of  a  certain  town,*  the  poor 
general  terms,  of  a  presbjterj',^  or  the  like,  or  even  to  charitable  objects  to  be 
selected  by  the  testator's  trustees.^  A  bequest  of  a  fund  for  the 
payment  of  twenty  shillings  in  the  pound  to  the  truster's  creditors, 
"  as  the  same  shall  be  set  forth  in  a  list  which  I  intend  to  leave," 
was  sustained,  although  no  list  was  found ;  and  extrinsic  evidence 
was  admitted  for  the  purpose  of  ascertaining  the  persons  entitled  to 
share  in  the  distribution  of  the  fund.^  Errors  and  misdescriptions 
in  bequests  to  existing  charities  or  religious  institutions  are  recti- 
fied when  possible,  as  in  the  case  of  bequests  to  individuals.^^    On 

^  Caimie  v.   Caimie's  Trs,,  14  Nov.       serving  (^reen  ▼,  if arjc/^ii,  1  Drev.  646), 

or  *'  to  such  of  the  heirs  of  the  teatator't 
father  as  she  might  think  best  deserred 
a  preference;"  Meredith  v.  Beneaye,  1 
Sim.  542  (in  H.L.). 

•  urn  v.  Burnt,  U  April  1826,  2  W. 
&  S.  80  ;  Magi,  of  Irvine  v.  Muir,  1888, 
15  R.  396 ;  Jack  y.  Burnett^  28  Aog. 
1846,  5  Bell,  409;  Boe  v.  Andenim, 
(first  point),  11  Nov.  1867,  20  D.  11 ; 
but  see  the  ultimate  decision,  8  March 
1862,  24  D.  782. 

'  Prevbtftery  of  Deer  y,  Bruce,  20  Jan. 
1865,  8  Macph.  402. 

•  Kdland  v.  Dotigka,  28  Not.  1868, 
2  MLacph.  150. 

'  Sprot  y.  Pennyeookf  12  June  1855, 
17  D.  840, 

"  Synod  of  Aberdeen  y.  MUneU  Tn., 
25  Feb.  1847,  9  D.  745 ;  SeaUiA  Mitk 
Soe,  v.  ffome  Mission  OommiUee,  19  FeK 
1858,  20  D.  684 ;  PringU  v.  if.  of  Tweed- 
dale,  16  Dec.  1828,  2  Sh.  588,  N.a  506; 


1887,  16  Sh.  1;  Macnair  v.  Maenair, 
1791,  M.  16,210;  and  see  2%omson  v. 
Cumberland,  16  Nov.  1814,  F.G. 

*  Broun't  Trs,  v.  His  Rdatums,  1762, 
M.  2818. 

'  Seott  y.  SeoU,  10  May  1855,  2  Macq. 
281,  mffirming  14  D.  1057  ;  and  see 
Norris  v.  Norris,  11  Dec.  1838,  2  D. 
220. 

*  Bobbie*s  Jud.  Factor  v.  Macrae, 
infra,  p.  851 ;  Dick  v.  Ferguson,  1758, 
M.  16,206  and  7446. 

'  Dundas  v.  Dundas,  27  Jan.  1837, 15 
Sh.  427.  But  see  M*Cormack  v.  Barber, 
25  Jan.  1861,  23  D.  398.  In  England 
trusts  have  failed  for  want  of  certainty 
in  the  object,  where  the  estate  was  given 
to  A.  "  with  a  hope  that  he  would  con- 
tinue it  in  the  family  "  (Harland  v.  Trigg, 
1  B.  C.  C.  142) ;  or  on  trust  for  distri- 
bution "amongst  such  members  of  A.*s 
family"  as  might  be  thought  most  de- 
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this  subject  reference  is  made  to  a  separate  chapter  on  charitable  chaptkb  xvni. 
bequests.^ 

SECTION  IL 

Of  the  Estate  or  Subject  of  Gift,  and  of  DESCRiprrv^E 

Errors. 

622.  Beferring  to  the  preceding  chapter  on  the  subject  of  gifts  Limits  of  the 
or  conveyances  of  the  heritable  estate  in  general,  we  are  now  to  "  ^^^ 
consider  whether  some  particular  species  of  estate  or  some  par- 
ticular subject  is  carried  by  descriptive  words  in  a  will.     On  this 
subject  three  geneial  rules  may  be  deduced  from  a  consideration  of 
the  authorities. 

623.  First,  A  gift  consisting  of  an  enumeration  of  subjects  belong-  Effect  of  parti- 
ing  to  one  of  the  categories  of  heritable  or  moveable  estate,  followed  or  pre^ded  by 
by  general  words,  which  are  either  words  of  reference  or  words  ^^,^2^^^"^ 
f/usdem  generis  with  the  subjects  enumerated,  is  confined  in  construe-  ffeneriM. 
tion  to  the  kind  of  subjects  specially  enumerated.  On  this  prin- 
ciple, a  conveyance  of  insight  plenishing,  household  furniture,  and 
other  moveable  goods  was  held  not  to  include  nomina  debitorum^ 
So  also  it  was  held  that  a  conveyance  of  "  all  my  plate,  and  horses, 
and  moveables  whatsoever,"  would  not  include  a  personal  bond, 
seeing  that  there  was  no  mention  in  the  enumeration  of  moveable 
rights.'  And  in  a  later  case,^  it  was  held  that  the  expression 
**  whole  other  moveable  estate,"  following  an  enumeration  of  cor- 
poreal moveables,  did  not  enlarge  the  right  of  the  disponees  to  the 
effect  of  including  moveables  other  than  corporeal.  But  where 
words  of  general  conveyance  precede  the  enumeration  of  articles  of 
the  ffenus,  the  position  of  the  general  words  in  the  sentence  indi- 
cates that  they  are  intended  to  have  a  substantive  operation.  A 
bequest  in  this  form  is  therefore  effectual  as  a  gift  of  the  general 
estate,  and  the  cniuneration  is  held  to  be  merely  illustrative.  In 
a  modem  English  case,^  a  bequest  of  the  remainder  of  "  my  money 
in  the  Spanish  bonds "  was  held  residuary,  the  particular  words 
being. merely  descriptive  of  the  mode  of  investment  at  the  time  of 
making  the  will.  On  this  principle  also  a  bequest  of  the  testator's 
*'  personal  property,  consisting  of  money  and  clothes,"  was  held  to 
pass  the  general  personal  estate.® 

JSommertaU  v.  Edin.  Bible  Soe.,  22  Jan.  1808,  Hume,  267  i*  MoehrieY,  Linn,  1736, 

1830,  8  Sh.  370  ;  I>uf*$  Trs.  ▼.  Scripture  M.  5018. 

Beader9, 18  liar.  1862,  24  D.  657,  note ;  *  CanevodTt  Tr$,  v.  CarteweU,  9  Feb. 

'  lft7jon*«  Exre.  ▼.  ^S^.  for  Convertion  of  1858,  20  D.  516. 

Itnd,  1869,  8  M.  233.  '  Patrick  v.    Yeathead,  33  L.J.   Ch. 

^  Chapter  LIU.,  Section  I.  286. 

*  Ker  ▼.  Tounff,  1745,  M.  2274.  *  Bean  v.  Gib9on,  3  Law  Rep.  Eq.  Ca. 

*  Dunbar^ i  Trs.  ▼.   Dunbar,  15  Jan.  713,  where  the  prtvions  authorities  were 
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Distinction 
where  the 
general  words 
apply  to  a  ilif- 
ferent  deacrip- 
tion  of  estate. 


624.  Secondly,  General  words  following  a  particular  enumeration 
of  subjects  constituting  a  different  description  of  estate  receive 
effect  according  to  tlie  natural  meaning  of  the  words.^  In  this 
case  the  general  words  cannot  in  fair  construction  be  considered  to 
be  referential  words.  Thus,  a  disposition  of  "every  subject, 
whether  heritable  or  moveable,"  or  of  "  every  moveable  and  immove- 
able subject,"  ^  found  in  conjunction  with  an  enumeration  of  move- 
able subjects,  is  a  good  conveyance  of  lands  and  heritages.  The 
rule  that  the  word  "  estate  "  carries  both  real  and  personal  pro- 
perty,' which  is  a  rule  of  general  jurisprudence,  is  illustrated  by 
the  l^ivy  Council  case  of  Mayor  of  Hamilton  v.  Hodsdon^  where 
Lord  Brougham  observed  :  "  The  word  '  estate '  is  genus  general' 
issimum,  and  will,  by  its  own  proper  force,  without  any  proof 
aliunde  of  an  intention  to  aid  the  construction,  carry  the  realty  as 
well  as  the  personalty ;  and  is  not  to  be  confined  and  restrained  to 

■erriog  that  the  question  whether  '*all 
my  estate  and  effects  **  wiU  indude  real 
estate  or  not  depends,  first,  on  the  imme- 
diate context  of  the  wiU  ;  and,  seooodly, 
on  the  general  form  and  scheme  of  ths 
win  as  demonstrating  intention.  A  similar 
decision  was  pronounced  by  the  King's 
Bench  in  ffettinff  y.  Teud,  2  B.  ft  P.  N.B. 
214,  on  the  construction  of  the  word 
"property,**  followed  by  an  enameratkn 
of  '<  goods,  stock,  bills,  bonds,  book  debts, 
and  securities.*'  When  the  law  becsms 
more  settled,  the  rule  was  laid  down 
absolutely,  that  unless  an  intention  to 
restrict  appear  from  the  context  of  ths 
will,  general  words,  althou^  associated 
with  words  descriptive  of  personalty, 
will  cany  the  real  estate.  "  The  doctnns 
of  modem  cases  is,  that  where  there  is 
nothing  to  qualify  the  word  *  estate,*  it 
will  cany  real  as  weU  as  personal  estate ; 
and  the  contrary  intention  ought  to  Kpptu 
to  induoe  the  Court  to  put  iqion  thst 
word  a  less  extensive  signification  thsn  it 
naturally  bears  ;  **  per  Sir  W.  Grant  in 
Barnes  v.  Patch,  8  Ves.  607.  The  osscs 
are  fully  commented  on  in  1  Jarmao,  $tk 
ed.  670  et  teq. 

«  Cfhtfer  V.  Bnmgk^  7  Dec  1S10,F.C. ; 
WeUh  V.  Caimie,  2S  June  1S09,  F.C, 
and  cases  there  cited.  Compare  Bramd  t. 
Brwtd,  1734,  If.  16,941. 

*  See  Neihan  v.  SiewEH^  22  D.  617; 
Munro  v,  Munro,  17  Deo.  1825,  4  Sb.  J 
328,  N.E.  832. 

*  Mayor  of  HamUton  t.  Hodtdcm,  t 
Moore,  P.C.  Ca.  76,  see  82. 


examined  and  distinguished  by  Vice- 
Chancellor  Wood.  It  would  seem  that 
the  rule  of  construction  of  such  bequests 
agrees  with  our  own  in  so  far  that  general 
words  superadded  to  an  enumeration  are 
confined  to  subjects  ^tdem  gtnerit. 
Thus,  on  the  construction  of  a  bequest  of 
furniture,  plate,  household  goods,  and 
other  goods  to  one  person,  and  the  residue 
uf  personal  estate  to  another,  the  Court, 
not  to  disappoint  the  residuary  legatee, 
restricted  the  words  "other  goods*'  to 
corporeal  moveables ;  WooLetmb  v.  IToof- 
comb,  3  P.  W.  112.  In  a  later  case  the 
Chancellor  of  Ireland.  Lord  St  Leonards, 
ruled  that  the  words  *'all  other  chattel 
property,**  annexed  to  a  bequest  of  house- 
hold furniture,  plate,  and  house  linen, 
must  be  held  to  mean  other  chattel  pro- 
perty qvtdem  generis,  partly  on  the  ground 
that  there  was  a  subsequent  residuary 
gift ;  Lamphier  v.  Ikspard,  2  D.  ft  War. 
69 ;  see  also  Barrel  v.  WhUe,  24  L.  J. 
Ch.  724.  In  a  recent  case  a  bequest  of 
'*  the  whole  of  my  cspital  in  ready -money, 
and  in  bank  billets  *'  (Russian  paper),  was 
held  to  imply  only  a  special  bequest  of 
the  subjects  described ;  the  Lords  Jus- 
tices reserving  their  opinion  as  to  the  law 
applicable  supposing  '*ln'*  had  been 
omitted  ;  Wylie  v.  Enohin,  29  L.J.  Ch. 
311 ;  affd.  8  April  1862, 81  L.  J.  Ch.  402. 
^  In  Woolam  v.  Kenworthy,  9  Ves.  137, 
a  residuary  gift  of  "  estate  '*  was  restricted 
to  personalty  by  the  controlling  effect  of 
the  context,  alUiough  the  will  contained  a 
specific  devise  of  lands  ;  Lord  Eldon  ob- 
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personalty  only,  unless  there  is  a  clear  interest  expressed  in  other  cHAPTBBivm. 
parts  of  the  will,  to  be  gathered  either  from  the  will  or  from  the 
way  in  wliich  the  word  is  used  in  the  particular  part  of  the  will 
where  the  contested  use  of  it  arises." 

626.  Thirdly,  But  the  general  words,  importing  a  disposition  of  General  words, 
estate,  whether  heritable  or  moveable,  must  be  appropriate  to  the  ^^^^  bj*ll^p^ 
quality  of  the  estate  intended  to  be  given,  otherwise  they  fail  to  P"**^ 
give  adequate  legal  ercpression  to  the   intention.     For  example, 
"floods  and  gear,  whether  heritable  or  moveable,"  is  an  obvious 
misnomer,  unless  it  is  intended  to  apply  to  heirship  moveables.    A 
conveyance  in  those  terms  is  therefore  ineffectual  to  carry  even  a 
lease  of  heritable  property.^    '*  Shares  of  heritable  estate "  in  a 
codicil  were  held  to  include  moveable  as  well  as  heritable  estate, 
because  they  were  connected  by  proper  referential  words  with  the 
residuary  clause  of  a  will  disposing  of  the  entii*e  estate.^     It  is 
doubtful  whether  a  general  conveyance  in  fee  does  not  operate  as  a 
revocation  of  a  previous  alimentary  provision  to  the  same  person, 
80  as  to  deprive  the  legatee  of  the  intended  protection.' 

626.  With  respect  to  the  import  of  general  words,  a  point  of  what  words 
considerable  importance  in  practice  is  determined  by  the  case  of  ^mv^n^ 
Hughes^  Trustees*  viz.,  that  where  a  testator  disposes  separately  of  ^uuT'^^*'^ 
his  heritable  and  moveable  estates  to  different  legatees,  the  expres- 
sion "  moveable  estate  "  includes  heritable  bonds,  the  quality  of 
the  succession  rather  than  that  of  the  subject  being  supposed  to  be 
in  view.  Under  this  head  also  may  be  classed  those  cases  which 
relate  to  the  applicability  of  the  expressions  used  by  a  testator  to 
aequirenda  and  to  residue.  As  to  acquirenda,  and  particularly  as 
to  the  force  and  effect  of  a  disposition  of  estate  which  the  granter 
may  "conquest  and  acquire,"  reference  is  made  to  the  cases  of 
Wyllies  Trustees,^  Diygcns  v.  Gordon,^  and  other  cases  noticed  in  the 
discussion  of  marriage-contract  provisions.^  The  wife's  conveyance 
in  a  contract  of  marriage  of  estate  "  presently  belonging  or  which 
she  may  acquire  "  is  presumed  to  be  limited  to  aequirenda  during 
the  subsistence  of  the  marriage.^  The  term  *'  residue,"  being  in 
general  use  even  in  wills  prepared  without  professional  assistance, 


1  See  Patermm  ▼.  Farishy  9  Feb.  ISOO, 
Hame,  12S  ;  Suihaiand  y.  Je;ffrty,  Feb. 
ISOSs  Hume,  138 ;  Bots  ▼.  Jiots,  1770,  M. 
5019,  and  cases  in  M«  voee  *'  General  As' 
Ngnatioo  ;"  also  Afturdoeh  v.  Murdochs  $ 
Tn.,  27  Jad.  1868,  1  Maoph.  830. 

>  OouaUm'i  TrM.  ▼.  BuUook,  1889, 16  B. 
937. 

*  See  White  t.  ElioU,  presently  de- 
pending  (Comi  of  Seven  Judges). 


^  Hughes*  Trs,  v.  Coraane,  1890,  18  R. 
299. 

»  Wf^'8  Trt.  V.  Boyd,  1891,  18  R. 
1121. 

*  Diggem  v.  Gordon^  3  Macph.  609  ;  1 
L.R.  Sc.  Ap.  186,  5  Maoph.  (H.L.)  75. 

7  Chapter  XXX VI.,SeoiionL  Thur- 
bum*i  Tr8.  v.  MadatM,  8  Maoq.  185. 

>  Wardlaw  v.  Wardtaw*$  Trt,,  1880,  7 
R.  1066. 
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cHAPTiBivnL  few  questions  have  arisen  with  respect  to  equivalents  for  it^ 
**  Surplus  "  is  equivalent  in  meaning  to  residue ;  and  in  estimating 
its  amount,  all  legacies  and  debts  fall  to  be  deducted.*  "  Free 
rents"  is  equivalent  to  surplus  produce  of  heritable  property; 
interest  on  heritable  debts  and  the  expenses  of  the  trust  are  to  be 
deducted'  "  Interest  of  free  money  "  has  been  held  to  include  the 
surplus  annual  proceeds  of  the  whole  of  the  truster's  moveable 
funds,  whether  invested  in  securities  or  in  bank,  under  deduction 
of  debts,  but  not,  as  it  would  seem,  of  legacies.^  But  by  a  later 
decision  ^  it  was  ruled  that  "  surplus  cash,"  which  in  a  popular 
sense  may  be  said  to  be  synonymous  with  "  tree  money,'*  would  not 
carry  securities  such  as  bonds  or  bills,  although  the  testatrix  had 
left  no  other  funds  excepting  what  she  had  invested  in  such 
securities.^ 

627.  Cases  of  ambiguity  are  to  be  resolved  by  extrinsic  evidence, 


>  See  Chapter  XXXI.,  Section  V. 

*  ffamUian  ▼.  Bennet,  14  Feb.  1S32, 10 
Sh.  880. 

»  Morriton  ▼.  Kniffhi't  Tn.,  14  Feb. 
1 887, 15  Sh.  560.  Ai  to  the  oonsiruotioii 
of  thie  term,  and  what  is  to  be  deducted 
under  the  head  of  "annual  outgoings," 
see  PrestotCa  TVs.,  v.  Lord  MtlviJle^  11 
Jan.  1858, 15  D.  271. 

*  SmiiK  ▼.  Donaldwn,  10  June  1829,  7 
Sh.  784.     See  cases  in  next  paragraph. 

*  Jarvit  y.  Pearmm,  5  July  1860,  22 
D.  1895. 

*  The  foUowing  summary  of  English 
decisions  on  the  construction  of  general 
words  descripti've  of  the  subject  of  the  be- 
quest may  find  a  place  here,  though,  in 
the  strict  order  of  arrangement,  numy  of 
them  ought  rather  to  be  treated  under 
the  head  of  Special  Legacy  : — 

£ffeet9.^**ESects  of  what  nature  or 
kind  soever,"  in  a  special  legacy,  held  not 
to  oomprise  the  general  residue— per  Sir 
W.  Grant  in  Ratdinga  v.  Jenningt,  13 
Vea.  89 ;  and  see  Hoikam  v.  StMon,  15 
Vee.  819. 

Goodi, — "Household  furniture,  plate, 
.  .  .  and  all  other  goods  of  whatever 
kind,"  were  left  to  A.,  followed  by  pecuni- 
ary bequests  to  B. ,  O. ,  and  D.  Lord  Lang- 
dale  held  that,  in  consequence  of  the  sub- 
sequent bequests,  the  general  words  must 
be  restricted  to  goods  (juidem  generis, — 
Wrench  v.  Jutting,  8  Beav.  521.  "  AU 
goods  and  things  of  every  kind  and  sort 
whatever,"  which  should  be  found  in  a 


certain  closet,  held  not  to  include  cssh,— 
JioberU  v.  Kvjfin,  2  Atk.  113 ;  and  GibU 
▼.  Latorenee,  80  L.  J.  Ch.  170.  **  Jewek, 
plate,  and  other  goods,"  held  to  inclmie 
residue, — per  Sir  J.  K.  Bruce  in  Pttrker 
y.  Marehanl,  1  Y.  ft  C.  290. 

Property, — *•  All  my  property,  of  what* 
ever  nature  or  kind,  in  a  certain  houee," 
held  not  to  carry  mortgage  securities,  per* 
Bonal  bonds,  or  bankers*  reoeipta,  on  ibe 
ground  that  these  have  no  locality,— per 
Lord  Redesdale  in  Fleming  v.  Brook,  1 
Sch.  &  Lef.  818.  *'  Monies,  good*,  Ac., 
my  property,"  held  by  Sir  J.  Leach  to  be 
suflScient  to  pass  the  residue,— iTeiMtafl  t. 
Kendall,  4  Rusa.  860.  '*£1000 ;  also  my 
wines  and  property  in  England;"  held 
by  Lord  Cottenham  that  the  whole  pro- 
perty in  England,  oonusting  of  wines, 
stock,  cash  in  bank,  ftc.,  was  bequeathed, 
^Arnold  v.  Arnold,  2  My.  k  K.  865. 

Personal  Elate, — This  ezprefsioD  is 
nomen  generaU  for  personalty ;  see  Marti* 
V.  Olover,  1  ColL  269.. 

Estate  and  J^erte— We  have  already 
seen  (§  623),  that  the  word  *<estatrr 
although  followed  by  an  enumeration  vi 
corporeal  moveables,  conveys  the  real  pn>- 
perty,  and  a  fitrtiori  it  carries  the  penon- 
sXty, —Fither  v.  Btplntm,  14  Beav.  626. 

Copito^.— See  WyUe  v.  Enakin,  81  LJ. 
Ch.  402,  affirming  29  L.J.  Ch.  811, 
and  cases  there  dted.  The  meaning  of 
words  which  in  terminiM  are  descriptive 
only  of  specific  subjects  wiU  be 
in  the  chapter  on  Legacies. 
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as  in  the  case  of  ambiguity  in  the  description  of  a  person  or  object,  chaftbr  xvin. 

Thus,  where  a  testator  made  a  gift  of  his  heritable  property  in  S.,  Admissibility 

and  tack  thereof,  and  it  appeared  that  the  property  was  held  in  evidSncef*^ 

two  portions  by  separate  tacks,  it  was  considered  that  the  legatee 

was  entitled  to  the  subjects  contained  in  the  two  leases.^    "  Shares 

lately  bought  by  me  for  £300  "  were  identified  as  shares  for  which 

the  testator  really  paid  £800;*  and  so  where  residue  is  wrongly 

divided  all  the  residuaries  share  proportionally.'    Such  cases  are 

to  be  carefully  distinguished  from  those  where  a  larger  sum  is 

giTen  in  a  later  instrument  accompanied  by  words  of  reference  to 

a  prior  instrument  in  which  a  smaller  sum  is  provided;  for  here 

the  principle  of  decision  evidently  is  that  the  testator  must  have 

intended  to  give  the  legatee  the  benefit  of  the  larger  sum.^ 

628.  The  subject  may  be  concluded  by  a  brief  statement  of  the  import  of 
import  of  the  decisions  upon  the  meaning  of  words  descriptive  of  Jihle  tcPspe- 
specific  subjects  or  estate.  "  Goods,  gear,  and  sums  of  money,"  will  ^^^^  f^^^^ 
carry  corporeal  moveables  generally,  not  debts  or  other  moveable 
rights.*  "  Groods,  gear,  debts,"  &c.,  does  not  carry  heritable  debts 
secured  by  adjudication.®  "  Goods  and  gear,  whether  heritable 
or  moveable,"  will  not  carry  a  lease."^  "  Moveables  whatsoever,** 
coupled  with  words  descriptive  of  corporeal  moveables,  will  not 
carry  moveable  bonds.®  "Moveable  estate,"  following  an  enume- 
ration of  corporeal  moveables,  does  not  include  moveable  rights.® 
A  l^acy  of  "  moveables  "  has  been  held  to  include  heirship  move- 
ablea^  "  Cash "  includes  current  coin  and  bank  notes,  but  not 
bonds,  billSi  or  other  securities.^^  "All  moneys  and  goods,"  in 
association  with  "  money  I  am  entitled  to  by  my  father's  vrill,"  was 
considered  to  include  the  testator's  jus  a*editi  uuder  his  parents' 
contract  of  marriage ;  ^*  and  "  money  wherever  deposited,"  following 
a  series  of  specific  bequests,  was  taken  to  be  equivalent  to  residue 


^  Sp,  Cik,  Wrighft  Tr».,  1870,  8  M. 
708. 

«  Bruee*a  Tr».  v.  Bruee,  1875,  2  R, 
775. 

*  SmWCt  Tr$^  ▼.  Smith,  1888,  10  R. 
1144. 

*  FmM  Tra.  t.  Forbea,  1898,  20  R. 
248. 

*  MoehrU  r.  Linn,  1786,  M.  5018, 
Eidiies,  "Implied  Will,"  No.  1 ;  Frater 
V.  Smiih,  1776,  M.  2822 ;  Hailes,  709 ; 
Eari  of  Fife  r.  M'KemU,  M.  2325 ;  6 
March  1797,  3  Pat.  549;  Wadddl  t. 
CdL,  1789,  M.  5022 ;  Pet.  OaUowiy,  12 
Jan.  1S02,  M.  15,950  ;  JBrvum  v.  Bender- 
jon,  3  Dec  1805,  M.  "Clatue,"  App. 
No.  5. 


•\Bm»  v.  JtotB,  10  April  1771,  2  Pat. 
254,  affirming  M.  C019. 

'  FateraoH  v.  Fairiah,  1800,  Hume, 
128  ;  Sutherland  v.  Jeffrey,  Feb.  1805, 
Hume,  133. 

•  Dunbar' a  Tra.  v.  Dunbar,  1808,. 
Hume,  267  ;  Ker  v.  Young,  1745,  M. 
2274. 

'  CaraeweWa  Tra,  v.  Caraewell,  9  Feb. 
1858,  20  D.  516. 

i<>  Ferguaon,  1682,  1  Fount.  193. 

"  Jarvie  v.  Pearaon,  5  July  1860,  22 
D.  1895.  Compare  Smith  v.  Donaldaon, 
10  June  1829,  7  Sh.  734. 

^  Dunamure  v.  Dunamure,  1879i  7  R. 
261. 
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Corporaal 
DioveableN. 

Farnitnni. 


Wearing 
apparel. 


cHAPTBB  inn,  of  the  moveable  estate.*  *  Free  proceeds  "  of  land  includes  the 
price  of  thinnings  of  woods.*  "  Right  of  reversion  "  is  a  term  pro- 
perly descriptive  of  estate  burdened  with  a  wadset.'  "  Eental "  is 
subject  to  deduction  of  expenses  of  management,  as  well  as  public 
and  local  burdens.^ 

629.  The  reported  cases  in  our  Courts  do  not  offer  many  ex* 
amples  of  decisions  upon  the  construction  of  terms  descriptive  of 
corporeal  moveables.  The  meaning  of  "  furniture  "  has  been  fixed 
with  tolerable  certainty.  It  includes  articles  of  domestic  use,  bat 
not  books  nor  wine,  nor,  of  course,  money  or  securities.*  A  l^acy 
to  a  lady,  who  was  resident  in  the  testator's  house,  of  a  quantity  of 
plate,  with  **  the  whole  of  the  furniture  in  her  own  bedroom,  and 
any  other  she  may  choose  for  furnishing  her  house,"  was  held  to 
imply  only  a  power  of  choosing  liberally,  but  fairly,  any  other 
articles  of  furniture  of  similar  extent  and  value  with  the  furniture 
of  her  own  bedroom.®  A  universal  bequest  to  two  legatees,  includ- 
ing, among  other  articles,  the  testator*s  wearing  apparel,  was  held 
in  Blair  v.  Blair''  to  entitle  either  of  the  legatees  to  demand  a 
specific  conveyance  of  his  share  of  the  articles  in  question.® 

^  Eoimm  T.  ThofMon't  TVs.,  1879,  7  R. 
251 ;  and  see  OrarU'n  2V«.  t.  RUckU'i 
£«r,,  1886,  18  R.  646. 

'  Breadalbanf^a  Tr$.  t.  Pringle^  19  Jan. 
1854, 16  D.  359. 

*  ChiAoLm  t.  Chiikobn-Batten,  9  Dea 
1864,  8  Maoph.  202. 

«  BdCM  Tr.  ▼.  BdL,  1886,  18  R.  1188. 

B  Bell's  Pr.  §  1885 ;  M'Sah  y.  SpiUal, 
1797,  M.2308  ;  Ktr  v.  Young,  1745,  M. 
2274;  RanheiUor  v.  AyUm,  1709,  M. 
5759  ;  Cunninffhame  v.  LivinffHone,  1737, 
M.  12,660  ;  5  Br.  Sup.  195. 

*  Betd  V.  Lord  StrathaUan,  21   May 
1835,  13  Sh.  810  ;  and  see  12  Sb.  426. 
Id  several  Englieh  cases,  a  legacy  of  so 
many  aiticleH,  forming  part  of  a  stock  of 
the  same  description,   has  been  held  to 
give   the  legatee   a   right  of  selection 
Jacqy^B    v.    Chamhtrty     2     ColL     435 
Jiiehardt    v.   Richards,   9    Price,    226 
Kennedy  v.  Kennedy,  10  Hare,  438. 

7  Blair  v.  Blair,  26  Feb.  1831,  9  Sh. 
514. 

*  The  following  summary  of  the  Eng- 
lish dedsions  on  the  construction  of  terms 
descriptive  of  corporeal  subjects  is  ab- 
ridged from  Jarman  on  Wills,  6th  ed. 
712,  note. 

The  words  "  household  goods,"  or  "  fur- 
niture," wiU  include  pictures  hung  up,  and 
plate  and  house  linen  ( Amb.  605  ;  2  P.  W. 


419 ;  5  Buss.  812),  unless  these  woid«  are 
used  elsewhere  in  the  wiU  in  oontradittinc- 
tion  (Pr.  Gh.  251) ;  tenant's  6ztures,  ub- 
less  affixed  to  the  freehold  (10  Sim.  186 ; 
Mos.  112  ;  1  P.  W.  94) ;  and  prize  medals, 
coins,  and  trinkets,  if  framed  and  hung,  cxr 
otherwise  disposed  for  ornament  (21  LbT. 
40 ;  5  Russ.  821) ;  but  not  books  (3  Atk. 
201  ;  Amb.  605  ;  Mos.  112) ;  or  wines  or 
or  other  consumable  articles  (3  Vea.  311; 
8  P.W.  334) ;  or  goods  belonging  to  the 
testator  in  the  way  of  or  used  in  carrying 
on  trade  (2  P.W.  302  ;  1  Yes.  97  ;  AmU 
611  ;  7  D.  M.  ft  G.  55) ;  or  farming  stock 
(3  Jo.  ft  Lat.  727  ;  29  L.J.  Cb.  875). 
But  in  ComevoaU  v.  ComtwaO,  IS  Sim. 
303,  Sir  L.  ShadweU  held  that  books  were 
articles  of  domestic  ornament.  Now,  this 
being  the  ground  on  which  pictures  sre 
included  in  the  word  "  furniture,"  that 
word  ought  also  to  include  books,  but  it 
does  not;  so  that  Sir  L.  ShadweU's 
opinion  is  of  doubtful  authority.  Of 
course  books  wUl  be  included  in  a  bequest 
of  furniture,  if  the  testator's  intention  s*) 
to  do  can  be  collected  from  the  wiU ; 
Ouiley  V.  Anitrutker,  10  Beav.  462; 
see  also  Cde  v.  PiUyenUd,  3  Russ.  801. 
And  under  the  terms  **  household  furni- 
ture, implements  of  household,  and  ar- 
ticles of  vertu,"  telescopes  have  been  held 
topass,— 2DeG.  ftSm.425;  aatoabust, 
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CHAPTER  XVni. 


SECTION  III. 
Of  Peecatoky  Wills  or  Tbusts.    (Testamentary  Interest, 

^WHETHER  sufficiently  EXPRESSED.) 

630.  Where  a  testator,  iDstead  of  directly  giving  and  bequeath- 
ing, or  declaring  the  purposes  of  his  will,  makes  use  of  expressions 
which  either  denote  a  toish  to  hequecUh,  or  suggest  a  purpose  in  the 
form  of  a  request  or  recomTrundation  to  trustees  (termed  a  Precatory 
Trust),  he  is  held  to  have  sufficiently  expressed  a  testamentary 
intention.^  A  wish  is  in  law  equivalent  to  a  will,  and  is  binding 
on  the  executors  as  an  implied  trust  for  the  objects  of  the  gift.  It 
has  been  maintained  in  some  cases  that  trusts  expressed  in  the 
form  of  a  request  or  precatory  gift  are  only  intended  to  be  binding 
on  the  conscience  of  the  executor,  or  that  they  imply  a  reference 
to  his  discretion.  But  this  is  so  far  from  being  the*case,  that  the 
executor  has  no  option,  except  perhaps  in  relation  to  the  choice  of 
the  means  for  effectuating  the  intention  where  the  language  is 
general  or  the  purpose  indefinite.^ 

631.  In  the  case  of  Crichton  v.  Grierson?  it  was  observed  by 
Lord  Lyndhurst  that  the  expression  of  a  wish  to  benefit  a  particular 
description  of  persons  was  equivalent  to  a  trust  for  the  benefit  of 
the  persons  designated.     The  same  judge,  upon  a  review  of  all 


Precatory  be- 
qneatfl,  in  what 
cues  amoant- 
ing  to  a  trust. 


Expression  of  a 
wish  or  inten- 
tion equivalent 
to  a  bequest  in 
favour  of  the 
object. 


?Mrf,  I  Beay.  189.  The  words  '*  house- 
bold  fundture  and  other  household  eflfects," 
it  nemii,  extend  to  all  that  is  in  the 
booM  for  use,  oonsumption,  or  ornament ; 
and  have  been  held  to  comprise  pistols, 
a|i|)aratus  for  turning,  models,  pictures, 
(wgan,  parrot,  books,  wines,  and  liquors, 
but  not  a  pony  or  oow,  or  a  fowling-piece, 
unless  nsed  for  domestic  defence,— (7o/«  v. 
FfUgerald,  1 S.  &  St.  189  ;  and,  on  appeal, 
8  Ross.  801,  and  note ;  Stone  v.  Parker^ 
29  L.J.  Ch.  874  ;  nor  articles  exclusively 
of  personal  ornament,  2  Kay  ft  J.  686. 
But  the  Gircamstance  tbat  the  article  has 
been  sent  away  for  repair  or  sa!e  will  not 
exdade  it,  2  Jnr.  N.S.  514.  As  to  the 
words  "  live  and  dead  stock,  **  see  8  Vesi 
811 ;  3  Mer.  190  ;  12  Beav.  357.  Grow- 
lag  crops,  it  seems,  wiU  pass  under  a  be- 
qoert  of  stock  of  a  farm,  6  East,  604, 
note ;  or  stock  upon  a  farm,  8  East,  839  ; 
but  see  5  Boss.  12  ;  and  see  1  Roper  on 
Leg.,  by  White,  249.  '<  Moveables, "  nn- 
lestnined,  wiU  take  in  aU  pore  personalty, 
Hos.  295 ;  and  artides  UmiporarHy  re- 
Boved  from  a  place  wiU  pa«  as  articles 


in  that  place,  4  B.  G.  G.  587  ;  bnt  not 
articles  permanpntly  removed,  8  Mad. 
276;  21  Beav.  548;  1  Jur.  N.S.  250; 
nor  articles  intended  to  be,  but  never  yet, 
taken  thither,  2  De  G.  &  S.  425.  Under 
a  gift  of  '*  plant  and  goodwill,"  the  house 
of  business  held  at  rack-rent  was  held  to 
pass,  Elakt  v.  Shaw, — 1  Johns.  732. 

1  Stsir,  1,  12,  2  ;  B«41'8  Pr.  §  1886,  5th 
ed.  §§  1871-2.  See  Dig.  Ub.  30,  Ut.  1,  fr. 
116,  118,  where  the  words  cupio^  opto, 
crtdo,  duideroj  uti  cfet ,  are  declared  to  be 
equivalent  to  exxyo,  and  to  constitute  a 
fidei  eommuaum, 

'  Even  as  to  the  means,  the  executor 
has  very  little  discretion  where  the  pur- 
pose id  of  a  chaiitable  or  Qucui-charitable 
character,  as  the  administration  of  the 
fund  may  betaken  out  of  his  hands  by  the 
Gourt  at  the  suit  of  any  person  having  a 
legal  interest  to  interfere. 

•  CriehUm  v.  Orlerwn^  26  July  1828,  3 
W.  k  S.  829.  See  Namnyth  v.  Jafray, 
1662,  M.  5483,  the  earliest  reported  case 
of  this  description. 
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CHAPTBB  xvm.  the  Scottish  decisions  on  the  construction  of  wills  expressed  in 
popular  language,  came  to  the  conclusion  that  the  law  of  Scotland 
was  more  favourable  than  that  of  England  to  the  constitution  of 
precatory  and  implied  bequests.^  The  principle  of  interpretation 
established  by  the  judgment  of  the  House  of  Lords  in  the  case 
under  consideration,  was  acknowledged  and  applied  in  many  sub- 
sequent cases  in  the  Court  of  Session,'  and  it  received  the  strongest 
confirmation  in  the  judgment  on  the  appeal  in  the  leading  case 
of  The  Magistrates  of  Dundee  v.  Morris,^  Thus,  the  expression  of 
the  testator's  ''consent"  that  a  l^atee  should  receive  a  certain 
subject  is  held  to  be  equivalent  to  a  bequest  of  the  subject,  and  a 
gift  to  a  legatee  *'  for  the  benefit  of  herself  and  her  sister  "  was  held 
to  be  a  trust/ 

RecomiDcnda-         632.  Again,  it  was  laid  down  by  Lord  Brougham,  in  Miller  v. 

tiou  held  bind-  BlcLck^s  Trustees,^  that  a  recommendation  to  trustees  to  execute  a 

ing  on  trustws 

«8  a  wui.  conveyance  of  the  residue  of  the  trust-estate  to  themselves,  and  to 
apply  the  annual  proceeds  to  certain  charitable  uses,  was  equivalent 
to  a  direction.  And  where  words  necessary  to  complete  the  sense 
of  a  trust  purpose  are  wanting,  they  may  be  supplied  by  impUca- 
tion  from  the  context.®  A  recommendation  to  execute  a  power  is 
not  equivalent  to  a  direction,  for  this  would  be  to  change  the  nature 
of  the  provision. 
Doctrine  aa  633.  The  doctrine  of  the  constitution  of  bequests  and  trust  pur- 

CoortofChwr.  poses  by  implication  has  received  a  fuller  development  from  the 
eery  in  Sng-  decisions  of  the  Courts  of  Equity  in  England  than  from  those  pro- 
nounced in  this  country,  in  consequence  of  the  greater  number  of 
cases  which  have  been  submitted  to  judicial  determination.  The 
following  summary  of  the  import  of  the  cases  is  given  by  Mr 
Lewin : — "  If,"  he  says,  "  the  testator  *  desire/^  *  will,'*  *  request,' • 
'will  and  desire,' ^^  'wish  and  request,*"    'wish   and    desire,'^ 

*  8  W.  &  S.  848.  Amb.  4  ;    Trot  v.  Venum,   8  Vin.  72  ; 
'  Dundat  t.  Dundaa,  27  Jan.  1887, 15      Puahman  t.  FUliter,  8  Ves.  7 ;  Bnd  ▼. 

Bh.  427  ;  TumhuU  v.  Voodt,  29  Feb.  1844«  OfUy,  I  Ch.   Rep.  246  ;  Car^  r,  Oir$, 

6  D.  896  ;  Alexander  v.  Oardon,  18  Dea  2  Sch.  &  Lef.  189  ;  Cruwjfs  t.  Colman,  0 

1849, 12  D.  845.  Vea.   819  ;   and  fee    Shaw    t.    LawUa. 

'  Mags,  of  Dundee  t.  Morrii,  19  D.  L.  A  G.  154 ;  S.  C.   5  CI.  &  Fin.  129 ; 

918  ;  1  May  1858,  8  Maoq.  134.  S.  C,  LI.  A  G.  temp.  Plunkett^  669. 

«  ScoU  V.    Sccalee,   5    Feb.    1864,    2  ^  Sales   t.    England,   Pr.    Ch.    200 ; 

Macph.  618  ;  Sp.  Ca.  Maepkereon,  Jan.  Clowddy  v.  Pdham^  1  Vern.  411. 

16,  1894.  •  Piernn  v.  Garnet,  2  B.   C.  C.  88 ; 

•  MHUr  V.  mack's  Tn.,  14  July  1887,  affirmed  id.  226  ;  Bade  v.  Bade,  5  Mad. 
2  S.  &  M'L.  866,  affimunif  14  Sh.  657.  118  ;  Moriarty  ▼.  MarUn,  8  Ir.  Ch.  Bep. 

"  MagB,  ofEdiv,  v.  Univ,  of  Edin,,  20  26  ;  BirtMrd  v.  Min^alL,  I  Johns.  276. 

Jnne  1881,  18  D.  1187 ;    Canewdl  t.  ^^  Birth  r.    Wad€,  8  V.   &  K  198 ; 

Caruwdl,  9  Feb.  1858,  20  D.  516  ;  NeU-  Porhet  t.  Boll,  8  Mer.  487. 

eon  V.  StewaH,  8  Feb.  1860,  22  D.  646 ;  '^  Foley  v.  Parry,  5  Sim.  188;  affimMd 

Mag».  of  Dundee  v.  Moi'rie,  $upra,  2  M.  A;  K.  188. 

Harding  T.  Glyn,  1  A\k,iQ9iMa90n,  i*   Liddardv,   Liddard^  6  Jar.  N.& 

V.  Limburg,  cited  in  Vernon  v.  Vernon,  439. 
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*  entreat/  ^  *  most  heartily  beseech/*  '  order  and  direct/  '  '  authorise  chaptbr  xtih. 
aud  empower/  *  *  recommend/  *  '  hope/  *  '  do  not  doubt/  ^  *  be  well 
assured/®  'confide/®  'have  the  fullest  confidence/*^  'trust  and 
confide/  ^  *  have  full  assurance  and  confident  hope/  ^  '  under  the 
firm  conviction/  "  '  well  know/  "  or  use  such  expressions  as  *  of 
course  the  legatee  will  give/"  *in  consideration  the  legatee  has 
promised  to  give/  ^  &c., — in  these  and  similar  cases  the  intention 
of  the  testator  is  considered  imperative,  and  the  devisee  or  legatee 
is  bound,  and  may  be  compelled,  to  give  effect  to  the  injunction. 
And  though  instances  of  this  kind  generally  occur  upon  the  con- 
struction of  wills,  the  doctrine  does  not  apply  to  wills  exclusively, 
but  has  been  extended  to  settlements  inter  vivos}'' 

634.  A  precatory  direction  to  a  disponee  or  legatee  to  dispose  whether  pro- 
of the  property  in  a  particular  way  after  the  grantee's  death,  is  not  ttoneffectooifls 
binding  as  the  expression  of  a  testamentary  intention  or  ti-ust,  un-  *  "^i^tittttioii. 
less  the  right  given  to  the  grantee  is  limited  to  a.  liferent  interest ;  ^ 
otherwise  the  request,  in  any  view  of  its  meaning,  amounts  to  no 
more  than  a  simple  destination,  which  is  defeasible  at  pleasure.*® 

^  Prevosl  T.  Clarke,  2  MadcL  458  ; 
Mendiik  t.  Heneaf/Cj  1  Sim.  553,  555, 
per  Chief  Baron  Wood  ;  and  aee  Taylor 
T.  George,  2  V.  A  B.  378. 

*  Meredith  t.  lleneage,  1  Sim.  553. 

*  Carg  T.  Cary,  2  Soh.  ft  Lef.  189 ; 
THuU  ▼.  Briffg*,  2  PhilL  583. 

«  Brmtn  t.  HigtjB,  4  Ves.  708,  5  id, 
495  ;  afi&rmed  8  Ves.  561 ;  and  in  H.L. 

18  Yes.  192. 

•  nhhiU  T.  TibbiU,  Jac  317  ;  a£Braied 

19  Yea.  65S  ;  fforwood  v.  West,  1  S.  ft  9. 
887 ;  Paul  t.  CompUm,  8  Yes.  880,  per 
Lord  Eldon  ;  Malim  t.  Keiffhley,  2  Ye^. 
joiL  338 ',  ib.  529  ;  Malim  v.  Barker,  8 
Yei.  150 ;  Meredith  v.  Henea/ge,  1  Sim. 
553,  per  Chief  Baron  Wood ;  Kingston 
X.  LortoH,  2  Hog.  166  ;  Chcimondtley  v. 
CkolmondeUy,  14  Sim.  590 ;  Hart  v.  Tribe 
IS  Bear.  215  ;  and  Bee  Meggison  v.  Moore, 
2  Yes.  Jan.  630  ;  Sale  ▼.  Moore,  1  Sim. 
534 ;  ex  parU  Payne,  2  Y.  ft  C.  636 ; 
Jlamd^  r.  ffearie,  I  Anst.  124 ;  Lefroy 
▼.  Flood,  4  Ir.  Ch.  Rep.  1.  As  to 
Cunlife  t.  Cunliffe  (Amb.  686),  see 
Piermm  ▼.  Garnet,  2  B.  C.  C.  46  ;  Malim 
V.  KeighUy,  2  Yes.  jan.  532 ;  Pushman 
▼.  FilUter,  3  Ves.  9. 

•  IIafi4ind  t.  Trigg,  1  B.  C.  C.  142  ; 
•ad  see  Pavl  t.  Cowipton,  8  Yes.  880. 

^  Parsons  t.  Baker,  18  Yes.  476 ; 
Taylor  r.  George,  2  Y.  ft  B.  378  ;  Malone 
V.  (/Connor,  LL  ft  G.  temp.  Plunkett, 
465  ;  and  see  Sale  ▼.  Moore,  1  Sim.  584. 


"  Macey  v.  Shurmer,  1  Atk.  889  ;  Amh. 
520,    See  Ray  v.  Adams,  3  M.  ft  K.  237. 

»  Griffiths  V.  Evans,  5  Beav.  241. 

^0  See  Wright  v.  Atkynt,  17  Yes.  2.'!5, 
19  Yes.  299,  G.  Coop.  Ill,  T.  ft  R.  143  ; 
WM  V.  WooU,  2  Sim.  N.S.  267  ;  Palmer 
V.  Simmonde,  2  Drew.  225. 

"  Tfood  V.  Cox,  1  Keen,  817 ;  2  My. 
ft  C.  684 ;  Pilkington  v.  Boughey,  12 
Sim.  114. 

^  Maenab  v.  WhUbread,  17  Beav.  299. 

M  Barnes  v.  Grant,  2  Jur.  N.S.  1127. 

^*  Bardswell  v.  Bardswdl,  9  Sim.  323  ; 
Noidan  v.  Ndtigan,  1  B.  C.  C.  489; 
Brigge  v.  Penny,  8  Mac.  ft  Gord.  546, 
3  De  G.  ft  Sm.  525. 

^  Robinson  v.  Smith,  6  Mad.  194  ;  but 
see  Lcehmere  v.  Lavie,  2  M.  ft  K.  197. 

^*  Clifton  V.  Lombe,  Amb.  519. 

*'  Liddard  v.  Liddard,  supra, 

M  Barday'8  Exr.  v.  M'Leod,  1880,  7 
R.  477. 

»  JIfttrray  v.  Fleming,  1729,  M.  4075  ; 
Ramsay  v.  Bereridge,  3  Mar.  1854, 16  D. 
764.  It  has  been  held  that  recommenda- 
tions to  consider  certain  peritons  {Scde  v. 
Moore,  1  Sim.  534) ;  to  be  kind  to  them 
{Buggins  v.  Yates,  9  Mod.  123) ;  to  re- 
member them  {Bardswdl  v.  BardsweU,  9 
Sim.  319) ;  to  do  justice  to  them  (Z« 
Maistre  v.  Bannister,  Pr.  Ch.  200) ;  or  to 
make  ainpZe  provision  for  them  ( TTt'ncA  t. 
^rti^ton,  14  Sim.  379),  and  tmsts  of  that 
nature,  are  void  for  uncertainty. 
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cwAFTiE  ivin.  And  it  may  be  laid  down  upon  English  authority,  which  on  this 
point  is  in  harmony  with  the  principles  of  our  law,^  that  the 
Court  will  not  rear  up  an  implied  trust  for  the  purpose  of  carrying 
out  a  purpose  of  substitution.  Waiving  the  consideration  of  ex- 
pressions of  a  mere  intention  to  benefit  descendants,  it  is  held  in 
England  that  even  a  positive  recommendation  to  divide  properij 
among  certain  persons  in  specified  proportions,*  or  to  divide  and 
dispose  of  what  money  or  property  the  grantee  might  have  eared 
from  the  yearly  income  thereby  given  to  him,'  or  to  leave  the 
residuary  estate  in  a  certain  way/  is  not  binding  on  the  legatee  as 
a  trust,  if  the  power  is  expressly  or  impliedly  given  to  him  of  dis- 
posing of  the  subject  in  his  lifetime.^ 
TettamenUrj  636.  It  has  been  observed  that  the  question  whether  a  testamen- 
thw^ntion-  tary  purpose  is  to  be  interpreted  as  a  trust  or  as  a  power  is  one  of 
Uf9^^  *"^'*'  intention  rather  than  of  grammatical  import*  Where  a  direction 
to  dispose  is  a  mere  adjunct  to  a  bequest  of  the  beneficial  interest 
in  a  subject,  the  presumption  is,  as  we  have  seen,  for  an  absolute 
gift  of  the  fee,  or  at  all  events  of  the  usufructuary  interest,  coupled 
with  a  power  of  defeating  the  destination.  But  where  the  fee  is 
vested  in  trustees  for  the  use  of  the  beneficiary,  it  would  seem  that 
any  suggestions  addressed  to  the  trustees  regarding  its  ultimate  dis- 
posal are  to  be  regarded  as  directions  in  the  nature  of  a  precatory 
trust,  which  they  are  not  at  liberty  to  disregard.'  For  example,  a 
power  of  altering  the  settlement  may  be  exercised  for  the  purpose 
of  aiding  the  truster's  probable  intention,  but  not  for  the  purpose 
of  defeating  it.®  The  beneficiary  for  whose  benefit  a  power  of 
appointment  is  gi*anted  may  require  the  trustee  to  execute  it* 

1  Cfreig  v.  Jokruton^  6  W.  &  S.  426,  reuonfl.     See  also  Palmer  t.  Simmandt, 

per  Lord  Wynford  ;  Brown  v.  Coveniri^^  2  Drew.  221. 

3792,  M.  14,863  ;  and  ca«s8  cited  in  BeU's  •  KnifffU  v.  Bougkian,  11  CL  &  Fib. 

Pr.  §  1878,  5th  ed.  §  1881.  518  ;  HuBkismm  v.  Bridge^  4  De  Gex  & 

*  Whiiev.Brigg9,\h^\m,ZZ\  15  L. J.  9m.   215.      But  see   conlra.  Malm  r. 

Ch.  Ca.  182.     Lord  Lyndhunt  observed  Keigkleg,  2  Ves.  jun.  528 ;  Borwood  v. 

that  the  word  **  reoommend  **  had  been  Wett^  1  S.  &S.  887. 

repeatedly  held  to  create  a  tniat ;   but  *  See  Malim  v.  KeighUg^  S  VeB.  jim. 

that  constractaon  frequently  defeated  the  531 ;   Meggison  v.  Moon,  2  Vea.  jun. 

intention  of  the  testator,  and  the  Court  682,  per  Lord  Loughborou^. 

was  unwilling  to  extend  the  doctrine.  '  See  WaUon  v.  Watmm,  8  March  1854, 

'  Cowman  v.  Ifarrimm,  10  Hare,  234.  16  D.  803,  and  Bemuttoun  ▼.  BalgimtK 

''The  right  of  a  donee  to  spend  the  sub-  22  Nov.  1838,  1  D.  69,  where  directiooi 

ject-matter  of  the  gift  is  inconsistent  with  to  pay  to  certain  parties  in  Uferent,  snd 

the  nature  of  a  trust ;  and  the  Court  there-  to  their  children  in  fee,  were  interpreted 

fore  coUects  in  that  case  that  there  can  as  trusts  to  inveU  for  their  behoof, 

be  no  intention  to  impose  a  trust'* — Per  *  DovtgUu  ▼.  Do/vgUu*  ^Vt.,  30  Jose 

Turner,  V.-C,  p.  289.  1859,  21  D.  1066. 

«  Eaion  V.  WaiUy  Law  Refl.  4  Bq.  Ca.  >  Cowan  ▼.  Crawford,  20  Jan.  18S7, 

151,— a  bequest  "of  all  my  property  to  15  Sh.  398;    CampbeU  ▼.   CmmjAA,  SS 

my  husband,  hoping  he  will  leave  it  after  Feb.  1809,  F.C.    See  Macka^  v.  Em»$t 

his  death  to  my  son,  if  he  is  worthy  of  10  July  1867,  5  Maoph.  1004. 
it,"  with  tn  explanation  of  the  testator's 
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The  Court,  if  a  necessity  arises,  may  define  and  even  extend  the  cHAPrraxvin. 
powers  of  the  trustees,^  and   may  restrict  the  interest  of  the 
appointee  in  cases  where  the  trustees  have  exceeded  their  powers ;' 
bttt  it  does  not  appear  that  the  Court  has  ever  taken  upon  itself  the 
execution  of  a  power  of  appointment,  or  similar  discretionary  trust. 

636.  The  principle  that  an  intention  manifested  by  a  disponer  Tmut  may  b« 
is  equivalent  to  a  trust,  may  be  further  illustrated  by  reference  to  way  of  nMervL 
the  case  of  a  direction,  in  a  deed  of  absolute  conveyance,  to  apply  ™„*^J[^2^^ 
the  proceeds  of  realised  heritable  property  in  payment  of  legacies ;  *  given  to  an- 

rf.  ,•!•»         J.     '    '  <  1.     1   r  i_    Other  penon. 

a  conveyance  to  a  party  in  liferent  giving  a  virtual  fee,  sub- 
ject to  the  condition  that  such  fee  shall  be  retained  for  the  benefit 
of  children  of  the  marriage  ;  *  to  the  case  of  dispositions  of  heritage 
charged  with  payment  of  debts  and  legacies,*  or  specific  provisions.* 
la  all  such  cases  a  trust  for  payment  is  raised  by  implication 
in  the  person  of  the  disponee,  as  the  condition  upon  which  the 
grant  is  to  take  effect  in  his  favour.  So  also,  if  a  husband  has 
bound  himself  by  his  marriage-contract  to  lay  out  and  secure  a  sum 
of  money  as  a  provision  to  his  wife,  he  is,  on  the  principle  of  implied 
trust,  responsible  for  its  investment,  and  can  only  dischaige  himself 
of  the  trust  by  investing  the  sum  on  good  heritable  security.^ 


SECTION  IV. 


Of  Wills  which  ake  void  for  uncertainty. 

637.  It  results  from  the  analysis  of  this  and  the  preceding  Meaning  of 
chapter  that  the  will  of  a  testator  who  really  has  a  testamentary  ^?ui!Srtainty " 
ioteution  can  hardly  fail  for  want  of  adequate  expression.     We  do  v»tJi  respect  to 
not  set  aside  a  will  because  it  is  informal  or  inofficious.     It  is  not 
necessary  to  the  validity  of  a  will  that  the  testator's  scheme  of  dis- 
position should  be  just  or  rational,  or  even  self-consistent.     A  will 
may  do  violence  to  the  rules  of  logic,  grammar,  and  arithmetic,  it 
may  even  (accordiog  to  the  late  Lord  President)  be  wanting  in 


1  Sitwart  T.  SUwaH,  20  Not.  1818, 
F.G. ;  Muir  t.  PoUock,  9  Dec  1851,  14 
D.  152. 

'  StrathaUan  y.  2>.  of  Korthumberiand, 
20  May  1840,  2  D.  840 ;  E.  of  Itoihei  ▼. 
Bothes,  21  Jan.  1828,  2  Sh.  185,  N.E. 
125 ;  S.  of  Mar  t.  Lady  Erdcine,  8  Dec. 
1880,  9  Sh.  126. 

»  Fergus  t.  Ferg%u,  7  Feb.  1833,  11 
8h.8tf2. 

*  Samaay  t.  Beveridge,  3  Maroh  1854, 
16  D.  764 


•  Stidr,  8,  5, 17  ;  Enk.  8,  8,  52  ;  BeU's 
Pr.  §  1775  ;  Itobertton^t  Cre.  v.  ItoberUon, 
18  Dec.  1808,  M.  **  Competition,"  App. 
Xo.  2 ;  Wemyst  v.  Trail,  23  Nov.  1810, 
F.O.  ;  OgUvie  v.  Dundat,  22  May  1826, 
2  W.  A;  S.  214  ;  Sinclair  ▼.  Fraser,  1798, 
Hume,  176  ;  Monerirff  v.  Skent^  29  June 
1825,  1  W.  &  a  672. 

*  Johmton  r.  Coehra/r^  13  Jan.  1829, 
7  Sh.  226. 

7  Lindtay  v.  Lothian,  1685,  M.  2269 ; 
nay  T.  Hay^  1710,  M.  12,982  ;  Ramaay 
V.  Cowan,  11  July  1883,  11  Sh.  967. 
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CHAPTBB  xviii.  some  of  the  essentials  of  a  "  proposition,*'  and  yet  it  shall  be  the 
duty  of  a  Court  of  construction  to  make  sense  of  it  It  is 
necessary,  however,  to  consider  the  residual  cases  in  which  the 
testator  has  failed  to  express  any  intention  at  all ;  and  the  decisions 
in  such  cases  deserve  careful  study,  because  it  is  these  cases  which 
fix  the  limits  of  the  province  of  construction. 
CMeofaiiat  638.  It  has  been  observed  before,  and  is  at  all  events  self- 

Hums'^thout  evident,  that  a  will  to  be  effective  must  have  a  subject  and  an 
words  of  gift,  object,  and  must  express  with  respect  to  these  a  definite  testa- 
mentary intention.  These  essentials  have  been  considered  in  the 
three  pi'eceding  sections,  and  it  will  now  be  shown  how  a  will 
may  fail  through  the  absence  of  one  of  these  essentials.  Taking 
the  three  requisites  in  a  different  order,  it  is  affirmed — 

(1.)  A  mere  signed  list  of  peraons  or  objects  and  sums  of  money 
does  not  constitute  a  will. 

This  is  the  case  of  Colvin  v.  Hutchison}  which  came  before 
the  writer  as  Lord  Ordinary.  A  proof  was  allowed  of  facts  and^ 
circumstances  relevant  to  establish  that  the  instrument  libelled  was 
a  will ;  and  it  was  found  in  the  negative,  on  grounds  independent 
of  the  facts  proved.  The  instrument  was  remarkable  in  this 
respect,  that  while  it  was  entitled  "  Will  of  John  Brennan/*  it  con- 
sisted of  nothing  more  than  a  column  of  figures  with  proper  or 
descriptive  names  written  against  those  figures.  The  Lord  Ordinary 
observed :  **  It  is  not  required  by  our  law  that  a  testator  should 
make  out  his  will  according  to  any  prescribed  plan,  that  he  should 
make  use  of  any  prescribed  words,  or  that  he  should  appoint  an 
executor  to  administer  his  estate.  But  he  must  declare  his  will  in 
writing,  and  it  is  implied  in  this  statement  of  the  law  that  he  must 
use  significant  words  disposing  of  his  estate.  .  .  .  There  is  no 
objection  to  putting  the  legacies  in  a  schedule,  provided  there  are 
significant  words  of  bequest  capable  of  being  applied  to  the  schedule. 
.  .  .  I  am  unable  to  accept  a  mere  schedule  as  an  expression  of 
testamentary  intention  on  which  a  Court  of  administration  may 
safely  act.  I  think  that  the  testator's  intention,  if  such  exists, 
must  take  the  form  of  a  proposition  of  some  kind."  * 

The  judgment  was  affirmed  in  the  First  Division,  but  it  is 
proper  to  notice  that  while  the  Court  of  review  was  unanimous,  the 
Lord  Ordinary's  ground  of  judgment  was  made  the  subject  of 
somewhat  elaborate  criticism  by  two  of  the  four  judges  who 
took  part  in  the  decision.  The  writer  has  carefully  re-read  the 
opinions  delivered  in  the  Inner  House,  and  compared  them  with 
his  own,  for  the  purpose  of  ascertaining  the  true  ground  of  judg- 
ment, but  the  difference  indicated  in  tho  opinions  appears  to  him 

1  Cdvin  V.  /TttteAwon,  1885,  12  R.  947.  ■  12  R.  p.  963. 
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to  be  merely  verbal,  so  far  as  the  actual  case  is  concerned ;  and  he  chaptbr  xvul 
does  not  see  any  reason  for  withdrawing  or  modifying  any  of  the 
expressions  used  in  the  passage  quoted,  with  reference  to  an  instru- 
ment consisting  of  names  and  figures,  the  relation  of  which  to  one 
another  and  to  the  supposed  testator  is  unexplained. 

639.  (2.)  A  will  may  be  void  for  uncertainty  where  the  estate  or  Uncertainty  as 
quantity  of  the  interest  to  be  taken  by  the  beneficiary  is  indeter-  ^the  wtSeor 
minate,  and  the  context  shows  that  it  was  not  intended  that  the  interest  given, 
beneficiary  should  be  a  universal  er  residuary  legatee. 

This  was  the  ground  of  the  judgment  of  the  House  of  Lords 
in  Ewen  v.  Magistrates  of  Montrose}  Having  regard  to  the  criticism 
which  was  made  on  this  decision  by  the  same  Court  of  Appeal, 
differently  constituted,  in  the  case  of  the  Magistrates  of  Dundee  v. 
Morris^  it  may  be  lawfully  maintained  that  in  the  case  of  Ewen 
the  principle  that  there  can  be  no  will  without  a  subject  of  disposi- 
tion was  not  correctly  applied.  But  as  to  the  principle  itself  there 
can  be  no  question,  and  its  application  to  cases  which  occur  in 
ordinary  practice  is  not  attended  with  any  special  difficulties. 

640.  (3.)  A  will  may  be  void  for  uncertainty  where  the  objects  Beqnefrts  to  on 
are  not  designed.^  But  as  it  is  scarcely  conceivable  that  a  testator  of'*,^",Son8''^*** 
should  frame  a  bequest  which  is  blank  in  the  name  of  the  legatee,  "^^^^  a  power 
it  is  necessary  to  explain  that  the  legitimate  application,  and,  so 

far  as  the  decisions  show,  the  only  known  application  of  this  rule, 
is  to  the  case  of  bequests  in  favour  of  objects  to  be  selected  by  a 
tnistee  whose  death  or  declinature  interrupts  the  execution  of  the 
trust  The  cases  bearing  on  this  rule  are  stated  and  distinguished 
by  the  writer  in  the  judgment  delivered  last  year  in  the  case  of 
ItMie*s  Judicial  Factor ;  ^  and  the  following  extract  expresses  his 
views  on  this  subject: — The  opinion  treats  first  of  bequests  to 
charities  to  be  selected,  which  was  the  case  under  consideration, 
and  separately  of  selection  amongst  individual  legatees.  Under 
the  first  of  these  heads  it  was  said,  "  If  I  am  right  in  defining  this 
bequest  as  a  bequest  to  charitable  and  religious  purposes  to  be 
selected  by  the  trust-disponees,  it  follows  that  the  legacy  fails  by 
their  death.  The  appointment  of  a  trustee  or  ha^es  fidudarius, 
with  a  power  of  selection,  was  essential  to  the  existence  of  the 
bequest,  because  in  the  absence  of  such  a  grant  of  a  power  of 
selection  the  legacy  would  fail  for  uncertainty.  The  power  might 
have  been  given  to  persons  in  succession ;  or  the  first  acceptor  or 

^  Ewen  T.  MagB.  of  Mtmtrote^  Nov.  16,  *  BMie*9  Jud,  Pcbdory,  Macrae^  1893, 

1830,  4  W.  &  a  846.  20  R.  358.    Two  other  cases  bearing  on 

'  3  Maoq.  184,  see  p.  164.  **  unoertaiDty  "  are,  Sp.  Ca.  Low  9  Exrs., 

'  Sp.  Ca.  SutKeHantTa  Trs.,  1893,  20  1873,  11  M.  744,  and  Edward'i  Trs,  v. 

B.  925,   lesidae  given  <*  to  be  disposed  Edteard,  1891,  18  R.  535. 

of  as  my  trustees  think  proper.  '* 
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cHAFTiB  xvni.  body  of  accepting  trustees  might  have  been  empowered  to  name 
successors  in  the  trust  In  such  a  case,  the  elected  or  assunied 
trustees  derive  their  authority  to  select  the  objects  of  the  charity 
from  the  testator,  and  in  principle  their  position  is  not  distinguish- 
able from  that  of  the  original  trustees.  But  if  we  empower  oar 
factor  to  distribute  the  residue  amongst  charities,  his  authority 
comes  from  the  Court,  because  it  is  quite  certain  that  under  this 
will  no  power  of  selecting  objects  of  charity  is  given  to  a  nominee 
of  the  Court  of  Session,  or,  indeed,  to  any  one  excepting  the  per- 
sons nominated  by  the  testatrix  herself. 

"  There  may  be  cases  where  a  testator  has  provided  for  the 
delegation  of  a  power  of  selecting  objects,  and  where  from  super- 
vening circumstances  the  delegation  cannot  be  carried  out  in  the 
manner  provided  in  the  will.  If  it  appears  plainly  that  a  testator 
did  not  mean  to  confine  the  selection  of  objects  to  persons  nomi* 
nated  by  himself,  but  only  to  take  measures  for  ensuring  that  the 
selection  of  objects  of  his  charity  should  be  entrusted  to  competent 
persons  possessed  of  the  necessary  local  knowledge,  I  do  not  say 
that  it  would  not  be  within  the  powers  of  the  Court  to  supply  a 
vacancy  in  such  a  trust" 

641.  With  reference  to  the  case  of  private  trusts,  where,  alter 
the  failure  of  the  trustees  originally  appointed,  the  Court  was  asked 
to  authorise  assumed  trustees  or  a  judicial  factor  to  exercise  a  dis- 
cretionary power  to  the  effect  of  giving  an  increase  of  interest  to  a 
beneficiary,  it  was  observed  in  the  same  case  that  this  had  only  been 
done  in  cases  where  the  testator  had  provided  that  the  power  might 
be  exercised  by  assumed  trustees  not  chosen  by  himself.  There 
are  three  cases ;  the  first  being  the  case  oiAllan.^  When  this  case 
first  came  before  the  Court,  the  application  for  a  direction  to  the 
judicial  factor  to  increase  the  annuity  payable  to  the  truster's 
daughter  was  refused  as  incompetent.  But  on  a  second  applica- 
tion, which  was  presented  by  the  judicial  factor  himself  with  the 
consent  of  the  other  beneficiaries,  the  authority  was  granted,^  the 
decision  being  rested  on  three  considerations— ;/E7^,  that  tlie 
testator  had  empowered  his  trustees  to  increase  the  annuity; 
secondly,  that  all  parties  having  an  adverse  interest  consented ;  and 
thirdly,  that  there  were  accumulations  of  income  which,  in  the 
opinion  of  the  Lord  President,  might  have  been  claimed  by  the 
truster's  daughter,  as  being  the  person  entitled  under  the  TheUus- 
son  Act  to  the  surplus  accumulations. 

642.  In  the  next  case,  that  of  nUFa  Trustees^  the  truster 
bequeathed  a  share  of  residue  to  the  children  of  her  daughter,  and 


Analyflia  of 
this  cases  in 
reUtioQ  to 
individual 
legAtoes. 


1  Allan  V.  Machay,  5  M.  1004. 
'  1869,  8  M.  189. 


*  niWt  Tr$,  V.  Thimttm,  1874,  2  B. 
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empowered  another  daughter,  her  ek)le  trustee,  to  apportion  this  cHAFrpiixvin. 
fimd.    The  trust-deed  did  not  contain  a  power  of  assumption,  and  cases  on 
the  decision  was  that  the  power  of  apportionment  was  personal  to  JJiectten^ 
the  original  trustees,  and  could  not  be  exercised  by  the  acting 
trostees,  who  seem  to  have  come  into  office  under  the  provisions  of 
the  Trusts  Act.     Lord  Moncreiff  in  his  opinion  draws  this  distinc- 
tion.   He  says, ''  Where  there  is  a  manifest  delectus  personcR  and 
intention  to  entrust  such  a  power  as  here  to  a  particular  per- 
son, the  Court  might  hesitate  to  transfer  the  power  to  another. 
.    .    Where  a  discretionary  power  is  conferred  upon  ordinary 
trustees,  not  implying  ddecttia  persance,  the  Court   might  more 
readily  confer  these  powers  on  new  trustees/'  ^ 

643.  lastly,  there  is  the  case  of  Simson,^  where  a  trust  was  con- 
stituted in  favour  of  trustees  named,  with  powers  of  assumption  in 
the  usual  form ;  and,  in  relation  to  the  gift  of  an  annuity  to  one  of 
the  beneficiaries,  it  was  provided  that  the  trustees  should  have  the 
power  of  advancing  the  whole  or  any  part  of  the  capital.  It  was 
held  that  this  was  a  power  given  to  trustees  for  the  time  being, 
and  accordingly  an  application  at  the  instance  of  a  judicial  factor 
for  authority  to  make  an  advance  of  capital  for  the  purchase  of  an 
annuity  for  life  for  the  beneficiary  was  sustained,  and  the  authority 
granted.  The  Lord  President  was  careful  to  point  out  that  the 
form  of  the  trust  was  such  as  to  exclude  the  supposition  of 
ddedvs  personoR  in  relation  to  the  original  trustees. 

644.  In  the  case  from  which  this  statement  is  taken,  the  claim  Where  a  power 
of  the  judicial  factor  (for  authority  to   divide  a  fund  amongst  J/iJJ'^^^^y  ^ 
charities)  was   refused,  the   bequest  was  held  void   because   the  void  for  un- 
legatees  could  not  in  the  circumstances  be  ascertained,  and   the  ^^  ^°  ^' 
fund  was  declared  to  belong  to  the  next  of  kin.' 

1  2  R.  69.  '  Interlocutor,  20  R  863. 

*  Simton,  Petr.,  1S83»  10  R.  540. 
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1.  Of  Rbpuonanct  generally. 

2.  Op  supplying  Words  necessary 

TO  COMPLETE  THE  SeNSE. 


3.  Correction  op  AMBiGuinE8("oR* 

FOR    "and,"    "survivors"  FOR 
"  OTHERS,*"  &C.). 


SECTION  L 
Of  Eepug  nancy  generally. 


In  cases  of  re-  645.  Doubt  is  Sometimes  cast  upon  the  intention  of  a  testator 

suScwnent*  ^^  I'cason  of  repugnancy  or  contradiction  between  the  different 

provi«ioii  held  claiises  OF  expressions  of  his  will,  though  each  part,  taken  sepa- 

siibsecjaeDt  rately,  expresses  a  definite  and  intelligible  purpose.     Totheresolu- 

intention.  ^.j^^^  ^j  g^^J^  ^,^^3^  ^Yie  ordinary  rules  of  construction  are  evidently 

inadequate,  and  it  is  necessary  to  seek  for  some  principle  of  in- 
terpretation which  will  authorise  the  adoption  of  the  one,  and  the 
rejection  of  the  other,  of  the  inconsistent  provisions.  To  avoid  the 
necessity  of  sacrificing  both  provisions  (which  would  be  the  con- 
sequence of  treating  the  case  as  one  of  uncertainty),  the  rule  has 
been  admitted  that  where  two  provisions  of  a  will  are  totaUy  irre- 
concileable,  so  that  they  cannot  possibly  stand  together,  the  last 
written,  or  that  which  is  posterior  in  local  position,  shall  be  con- 
sidered as  indicating  a  subsequent  intention,  and  shall  prevail,  if 
there  is  nothing  in  the  context  or  general  scope  of  the  instrument 
which  leads  to  a  different  decision :  "  cum  duo  inter  se  pugnantia 
reperiuntur  in  testamento  ultimum  ratum  est."  ^  The  rule  is  most 
appropriately  applied  to  the  resolution  of  cases  of  conflict  between 
the  different  clauses  of  a  will,  because  in  such  cases  the  position  of 
the  clauses  in  the  instrument  may  with  some  reason  be  held  to 
correspond  with  the  order  of  development  of  the  testator's  inten- 
tions in  point  of  time.  The  rule,  however,  has  also  been  appUed 
to  cases  ot  inconsistency  in  relation  to  expressions  occurring  in  the 
same  clause.^ 
Words  irrecon-  646.  Notwithstanding  the  general  recognition  of  the  doctrine 
generef context  ^f  repugnancy,  the  cases  are  rare  in  which  it  is  found  necessary  to 

^  MorraU  v.  Sutton,  14  L.J.  Ch.  266  ;      US,  cited  as  authoritative  in  the  cise  oC 
1  PhUI.  583,  per  Lord  Wensleydale.  MorraU  v.  Sutton,  14  L.  J.  Ch.  266,  273. 

*  Doe  d.  Leieetter  v.  BirrgSj  2  Taant. 
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have  recourse  to  this  ultima  ratio  of  decision.    Indeed  the  sacrifice  chaftkr  m. 
of  a  clause  ought  never  to  be  resorted  to  until  every  attempt  shall  m»y  be  rejec- 
have  been  made  by  construction,  and  if  necessary  by  transposition  uve  ofiSeU^ 
of  words  or  clauses,  to  deduce  a  consistent  scheme  of  disposition  ^°*^  po«tion. 
from  the  instrument.     And  where,  of  two  contradictory  provisions, 
one  is  consistent  with  the  general  scheme  of  the  testator's  disposi- 
tions, and  the  other  is  at  variance  with  it,  that  which  is  consistent 
with  the  will  ought  to  prevail,  though  it  should  be  first  in  the  order 
of  local  position.     "  It  is  clear,"  says  Jarman,  in  a  passage  cited 
with  approbation  in  a  leading  case,^  "  that  words  and  passages  in  a 
will  which  are  irreconcileable  with  the  general  context  may  be 
rejected,  whatever  may  be  the  local  position  which  they  happen  to 
occupy ;  for  the  rule  which  gives  effect  to  the  posterior  of  several 
inconsistent  clauses  must  not  be  so  applied  as  in  any  d^ree  to 
clash  or  interfere  with  the  doctrine  which  teaches  us  to  look  for 
the  intention  of  a  testator  in  the  general  tenor  of  the  instrument, 
and  to  sacrifice  to  the  scheme  of  disposition  so  disclosed  any  in- 
congruous words  and  phrases  which  may  have  found  a  place- in  it." 

647.  Of  the  rejection  of  words  inconsistent  with  the  context,  uiastrations  of 
we  have  a  simple  illustration  in  the  English  case  of  Smith  v.  Fybus,^  rufes?"^"** 
where  an  annuity  was  left  to  A.  "  for  life,  and  after  the  decease  of 
A.  to  be  divided  equally  between  B.  and  C,  to  them  and  their 
heirs,  or  the  survivor  of  them,  in  the  order  they  are  now  mentioned.'' 
Sir  W.  Grant,  M.R,  rejected  the  last  words,  because  they  had  no 
sense  or  meaning;  and  he  said  the  question  was,  whether  words 
which  had  a  plain  meaning  were  to  be  rejected  for  the  sake  of 
words  of  which  you  do  not  see  the  meaning  ?  So  also.  Lord  Hard- 
wicke,  in.the  case  of  Boon  v.  Coriiforth?  decided  to  reject  words 
which  had  been  inserted  in  a  sentence  by  interlineation,  and  which 
were  therefore  presumably  the  last  written,  because  they  were  in- 
consistent with  and  repugnant  to  the  whole  dispositions  in  the  will ; 
and  his  Lordship  thought  he  had  no  alternative  but  that  of  reject- 
ing these  words  or  the  entire  provision. 

648.  A  case  of  a  similar  description  (but  which  may  more  pro-  General  mie 
perly  be  referred  to  the  category  of  transposition  of  clauses)  is  re-  [^^1^  ^^"* 
ported  in  the  Dictionary.  B.  M.  disponed  his  heritable  estate,  fail- 
ing heirs  of  his  body,  "  to  and  in  favour  of  J.  M.  and  G.  M.,  his 
brother's  sons,  and  the  heirs-male  to  be  procreated  of  their  bodies, 
which/ailing,  to  S"  He  then  gave  the  estate  to  the  two nominatim 
institutes,  yot7i//y,  in  unequal  shares.  The  question  was,  which  of 
the  destinations  regulated  the  succession  of  the  share  of  one  of 

>  1  JanDBn  on  Wilk,   5th  ed.   444,  '  SmUh  v.  Pyhw,  9  Ves.  576. 

adopted  by  Coleridge,  J.,  in  Morrall  v.  '  Boon  t.  Comforthj  2  Vee.  sen.  277. 

SuUan,  14  L.  J.  Gb.  273. 
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CHAFTBR  xTz.  the  Institutes,  who  died  without  leaving  heirs  of  his  body.  The 
decision  of  the  Court  was  to  the  effect  that  S.,  the  substitute,  could 
not  be  served  heir  of  provision  to  any  part  of  the  estate  until  tbe 
failure  of  the  institutes  and  the  heirs  of  the  bodies  of  both,  thereby 
introducing  the  right  of  accretion  (which  was  implied  in  the  sub- 
sequent joint  disposition)  into  the  antecedent  destination.^ 
Distinction  619.  But  where  the  discrepancy  in  the  destinations  does  not 

tioninprocura-  amount  to  absolute  repugnancy  or  contrariety  of  meaning,  the  two 
Sing^tS^^^  clauses  have  sometimes  been  reconciled  by  holding  the  one  to  be 
as  suppiemen-  supplementary  to  the  other ;  as,  for  eicample,  where  the  dispositive 
clause  gave  the  estate  to  J.  S.,  and  the  executive  clauses  were  in 
favour  of  J.  S.  and  the  heirs-male  of  his  body,  this  was  held  to  be 
an  effectual  nomination  of  the  heirs-male  of  the  body  of  J.  S.  as 
heirs  of  provision.'    For  similar  reasons  a  destination  in  a  procora- 
tory  of  resignation  to  a  person  and  his  heii's-mak  was  construed  as 
supplementary  to  that  of  the  dispositive  clause,  by  which  the  estate 
was  given  to  the  same  person  and  his  Jieirs  whatsoever,^    It  may  be 
observed  that,  in  the  last-mentioned  destination,  the  words  "  heirs 
whatsoever  "  would  have  no  legal  operation  except  that  of  vesting 
the  estate  in  the  disponee ;  hence   there  was  no  positive  con- 
trariety between  the  clauses,  and  the  heirs-male  would  come  in  as 
substitutes  under  the  procuratory,  without  displacing  any  other 
class  of  helrs.^ 
In  settlements        660.  In  the  Construction  of  dispositions  of  heritable  estate,  tbe 
e8tat?*the'dis-  general  rule  is,  moreover,  liable  to  be  controlled  by  the  operation 
jKwitive  cUnse  of  another  general  and  salutary  rule  of  construction,  which  is,  that 

held  to  be  the    .,,  -  ,.  .,.  x-.  » 

ruling  cUuse.  in  the  casc  of  a  discrepancy  involving  contrariety  of  meaning 
between  the  dispositive  and  the  executive  clauses  of  the  instru- 
ment^ the  dispositive  clause  is  the  ruling  clause  in  relation  to  the 
destination.  This  rule,  and  the  generality  of  its  application,  are 
exemplified  in  the  case  of  Young*s  Trustees  v.  Younff,^  Here  the 
dispositive  clause  of  a  testamentary  settlement  contained  a  grant 
in  favour  of  the  testator  himself  and  the  child  or  children  of  his 
body,  whom  failing,  to  certain  nominatim  substitutes.  The  obliga- 
tion to  infeft  was  expressed  directly  and  exclusively  in  favour 
of  the  persons  named,  and  on  this  ground  it  was  maintained 

^  Sutherland   t.   Murray ^    1734,    M.  *  This  obaervaiiou  applies  also  to  the 

14,981.  case  of  Madaueklan  v.  OimpbeU,  1757, 

'  Sutherland    v.   Sinclair,    ^801,   M.  M.  2812,  where  the  drcamstances  wtae 

"Tiulzie,"  App.   No.   8.      The  question  similar,  and  the  decision  was  in  favoor  of 

arose  on  the  oonstniction  of  the  same  the  selected  class  of  heirs. 

settlement  as  in  the  case  of  Sutheriatid  v.  ^  Toung*8  Tn,  v.  Young,  19  July  1867, 

Murray^  supra,  5  Macph.  1101. 

'  Halliday  v.  Maxwdl,  9  June  1802,  4 
Pat.  846. 
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that  on  the  death  of  the  testator  without  issue  the  persons  named  chaptbr  xii. 
were  entitled,  without  serving  heirs  of  provision,  to  take  infeftment 
as  conditional  institutes,  in  terms  of  the  precept  of  sasine.  But  in 
respect  that  the  dispositive  clause  conveyed  the  estate,  in  the  first 
instance,  to  the  testator  himself,  thus  making  him  the  institute,  a 
title  made  up  without  service  was  held  to  be  inhabile,  and  incapable 
of  transmitting  any  right.  The  most  characteristic  illustrations  of 
the  rale  are  those  in  which  the  discrepancy  between  the  clauses  has 
relation  to  the  terms  of  the  destination.  Thus,  where  estate  was 
destined,  by  the  dispositive  clause,  to  spouses  in  conjunct  fee  and 
liferent,  and  to  their  son  in  fee,  and  in  the  precept  of  sasine  war- 
rant was  granted  for  infefting  the  spouses  simply  in  liferent  and 
their  son  in  fee,  and  the  instrument  of  sasine  was  in  terms  of  this 
precept,  the  fee  was  held  to  be  in  the  father.  The  disposition,  as 
regarded  the  father,  was  held  to  be  a  conveyance  without  precept 
of  sasine,  and  the  sasine  taken  in  favour  of  the  son  vested  no  right 
in  him,  because  the  act  of  disposition  was  in  favour  of  the  father.^ 
Again,  where  the  dispositive  clause  of  a  settlement  contained  a 
destination  in  favour  of  W.  P.  and  the  hetrs-viale  of  his  body,  and 
one  of  the  executive  clauses  was  in  favour  of  W.  P.  and  the  Jieirs 
of  his  body  (which  last  destination  would  have  carried  the  estate  to 
heirs-general  of  the  body),  it  was  held  that  the  dispositive  clause 
overruled  the  other  clause,  and  excluded  the  heirs-general  of  the 
body  of  W.  P.« 

651.  A  posterior  clause  or  destination  is  not  to  be  regarded  as  Effect  of  omU- 
inconsistent  with  a  prior  destination  merely  by  reason  of  the  omission  nor  ^nTto 
in  it  of  some  subsidiary  light  previously  given  to  another  person  by  ??^i*^t*" 
way  of  restriction  of  the  principal  grant ;  because  such  subsidiary  compriLi  in 
right,  if  it  is  not  expressly  revoked,  is  effectual  under  the  clause  in  ^"^'  *™"  * 
which  it  is  constituted,  and  is  held  to  qualify  the  subsequent  pro- 
visions.   The  principle  may  be  illustrated  by  the  case  of  legacies 
given  in  separate  codicils,  and  which  fall  to  be  construed  as  if  they 
were  parts  of  the  same  testamentary  writing.     In  a  case  of  this 
nature,  where  a  testatrix  bequeathed  the  liferent  of  a  fund  to  a  lady, 
and  the  fee  to  her  children,  and  by  a  subsequently  executed  codicil 
bequeathed  the  same  sum  of  money  to  the  children  directly,  without 
mentioning   their  mother*s  liferent,   but    without  revoking  the 
previous  bequest,  it  was  held  that  the  liferent  bequest  was  not 
revoked  by  implication,  and  that  the  subsequent  legacy  of  the  fund 
to  the  children  must  be  taken  by  them  subject  to  the  burden  of  the 
liferent  interest  previously  given  to  their  mother.' 

1  Shank»r.Kirh'Se8nonofCere$,l797,  r.  Grahame,  20  June  1S16,   F.C. ;   14 

M.  4295.  June  1825,  1  W.  ft  S.  858. 

*  ForreMUrv.  fftUehtmm,  11  July  1S26,  *  Hortbrugh  v.   fforsbrvgh,  1  March 

4  Sh.  824,  N.B.  831  ;  and  see  Orahame  1848,  10  D.  824,  2d  point. 
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Under  aeiMnite 
gifU  of  the 
name  subject 
the  grautees 
take  concor- 
rvntly. 


Special  deyise 
or  diapoeition 
not  controlled 
by  general ; 
nor  by  words 
inaccurately 
describing  it. 


662.  Even  in  the  seemingly  irreconcileable  case  of  separate  gifts 
of  the  same  subject  to  different  persons  in  fee,  a  construction  has 
been  devised  by  which  a  testamentary  operation  is  allowed  to  botli 
provisions.  In  cases  of  this  kind,  the  rule  has  been  established,  as 
explained  by  Lord  Brougham  in  Sherrat  v.  BerUUy,  that  the  legatees 
shall  take  concurrently.  "  If,"  said  his  Lordship,^  "  in  one  part 
of  a  will  an  estate  is  given  to  A.,  and  afterwards  the  testator  gives 
the  same  estate  to  B.,  adding  words  of  exclusion  as  '  not  to  A./  the 
repugnance  would  be  complete,  and  the  rule  would  apply.  But  if 
the  same  thing  be  given,  first  to  A.,  and  then  to  B.,  unless  it  be 
some  indivisible  chattel,  as  in  the  case  which  Lord  Hardwicke  puts 
in  Vlrich  v.  Litchfield?  the  two  legatees  may  take  together  without 
any  violence  to  the  construction ;  .  .  .  though,  had  the  second 
gift  been  in  a  subsequent  will,  it  would,  I  apprehend,  work  a  re- 
vocation." Another  mode  of  reconciling  gifts  of  the  same  subject 
to  different  persons  is  by  treating  the  subsequent  gift  as  a  con- 
ditional institution  in  case  of  the  failure  of  the  antecedent  gift ;  and 
very  slight  evidence  of  intention  would  doubtless  be  sufhcient  to 
support  so  reasonable  a  construction.^ 

65S.  Other  subsidiary  rules  recognised  in  England  (where  this 
branch  of  the  law  has  been  more  fully  elaborated  than  with  us)  may 
be  briefly  noticed.  It  is  held  that  a  general  devise  shall  not,  even  at 
the  expense  of  rendering  it  inoperative,  be  held  to  control  a  specific 
devise  in  the  same  instrument  A  testatrix  devised  her  lands  at  H. 
to  A.,  and  by  a  subsequent  clause  gave  to  B.  her  copyhold  estates  at 
N.  and  L.  arid  elsewhere.  Her  only  other  copyhold  estate  was  that 
previously  given  to  A. ;  nevertheless,  the  disposition  to  A.,  although 
first  in  order,  was  held  valid.^  Again,  a  devise  in  clear  and  tech- 
nical terms  will  not  be  controlled  by  expressions  in  a  subsequent 


>  SherrtU  v.  BerUUy,  2  My.  ft  K.  165. 

*  2  Atk.  874.  The  propriety  of  the 
alleged  exception  in  the  case  of  an  in- 
divisible  chattel  is  questioned  by  the 
editor  of  Jarman  on  Wills,  who  remarks 
(6th  ed.  vol.  i.  441)  that,  thongh  it  may 
seem  absurd  that  a  testator  should  give  a 
horse  or  a  watch  to  several  persons  con- 
currently, yet  it  is  impossible  to  say  that 
there  may  not  be  such  an  intention,  and 
that  the  argument  against  it  is  merely 
one  db  ineonvenieiUL 

*  See  on  this  point  (though  in  the 
events  that  actually  occurred  the  clause 
was  held  to  have  the  effect  of  a  mhttUu' 
Hon)  M*EtDan  v.  PaUiion,  27  March  1865, 
8  Macph.  779. 

^  Borrdl  v.  Haijh,  2  Jur.  229;  see 


also  Gretnvood  v.  Sutdiffe,  14  C.B.  226. 
In  the  case  of  Sir  T.  Kirkpatruk  v. 
Bedford,  1878,  6  R.  (H.L.)  4,  a  testator 
directed  his  trustees  to  pay  to  Rogfr 
Kirkpatrick  £2000,  **  and  to  each  of  hk 
brothers  the  sum  of  £1000,*'  and  be- 
queathed the  residue  of  his  estate  to  Sir 
Thomas  Kirkpatrick  and  another  legatee 
Sir  Thomas  was  the  elder  brother  of 
Roger,  and  it  was  held  by  the  House  of 
Lords  (reversing  the  decision  of  the  Oooii 
of  Session)  that  the  gift  of  one-half  of  the 
residue  to  the  former  was  neither  inooo- 
sistent  with  nor  in  derogation  of  the  gift 
of  £1000  to  each  of  the  brothers  of 
Roger,  and  that  Sur  Thomas  was  entitled 
to  his  legacy  in  addition  to  his  share  of 
the  residue. 
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part  of  the  will,  inaccurately  referring  to  the  devise  in  terms  wliich,  chaptmb  xix. 
if  they  had  been  used  in  the  devise  itself,  would  have  conferred  a 
different  estate  or  right, — the  discrepancy  in  such  cases  being  pre- 
sumed to  arise  from  negligeiice  in  the  transcription  of  the  language 
of  the  preceding  part  of  the  will.^  Nor  is  a  bequest,  or  the  revoca- 
tion of  a  bequest,  liable  to  be  controlled  or  set  aside  in  respect  of  a 
reason  assigned  for  it  which  is  untrue  in  fact*  But  here  a  distinc- 
tion is  taken  between  the  recital  of  a  cause  of  granting  extrinsic  to 
the  scheme  of  the  testator's  dispositions  and  the  recital  of  a  sup- 
posed antecedent  bequest ;  for,  as  is  shown  elsewhere,  the  recital  of 
a  supposed  bequest,  when  constituting  in  the  mind  of  the  testator 
a  condition  of  the  disposition  to  which  it  is  prefixed,  is  equivalent 
to  a  deprccsenti  gift  of  the  subject* 


SECTION  II. 
Of  supplying  Words  NECESSAPiY  to  complete  the  Sense. 

654.  Where  it  is  apparent  from  the  language  of  a  will  that  the  Rule  confined 
testator  has  not  accurately  or  completely  expressed  his  meaning  by  expJlS^i^^hi^ 
the  words  he  has  used,  and  it  is  also  apparent  what  are  the  words  accurate,  but 
that  have  been  omitted,  the  necessary  words  may  be  supplied  by  the  words  to 
construction  in  order  to  efiTectuate  the  intention  as  collected  from  ^  ^'^pp^*^- 
the  context.     The  supplying  words  to  complete  the  sense  of  a  testa- 
mentary provision  is  a  task  of  great  delicacy,  and  one  which  Courts 
are  generally  unwilling  to  undertake  from  an  apprehension  of  the 
danger  of  overstepping  the  just  limits  of  judicial  construction.    The 
cases  in  which  resort  is  legitimately  had  to  this  artifice  may  be 
reduced  to  a  few  general   heads,  and  it  is  not  likely  that  the 
principle  wiU  be  extended  to  cases  of  a  different  description. 

666.  The  most  obvious  application  of  this  method  of  construe-  Ellipsis  in  a 
tion  is  in  the  case  of  a  palpable  ellipsis  in  the  phraseology,  where  piledb^y tra'^^^^ 
the  words  necessary  to  complete  the  grammatical  structure  of  the  i^osition  from 
phrase  are  found  in  an  antecedent  or  subsequent  member  of  the 
sentence.     Closely  allied  to  this  case,  but  distinguishable  from  it, 
is  the  case  where  a  testator,  having  already  provided  for  a  certain 
contingency,  proceeds  to  declare  what  he  will  do  in  the  event  of 
that  contingency  7wt  occurring,  but,  in  referring  to  the  contingency, 
omits  to  notice  some  element  in  it.    As,  for  example,  where  a  legacy 

^  1  Jarman  on  WUla,   5th  ed.    448,  D.  1077,  and  see  13  D.  805  ;  Speirs  r. 

dting  Boe  d.  Manton  v.  Fyldet^  Cowp.  Graham,  18  Dec.  1829,  8  Sh.  268. 

£38.  '  See  authorities  cited  in  Chapter  XYI. 

'  Jaiman,  ut  iupra,  and  caMS  there  (Interests  arising  by  Implication). 
cited ;  Grant  y.  Grant,  9  Julj  1846,  8 
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OHApTim  XIX.  is  given  to  certain  persons  and  their  issue,  payable  at  majority  or 
marriage,  and  is  then  given  over  in  case  any  of  the  legatees  shall 
die  before  the  period  of  payment.    Here  the  context  shows  that 
the  destination-over  is  only  to  take  efiect  in  the  event  of  the  death 
of  the  legatee  withoiU  leaving  issue} 
"Dievithont         666.  It  is  a  more  doubtful  question  whether  the  words  "die 
thOT  tbe  woid   ^ithout  issue  "  in  a  destination-over  admit  of  being  construed  in 
bT^*"^  jW     the  sense  of  dying  without  leaving  issue.     In  one  case  the  words 
were  in  efifect  so  construed;^  but  more  recently  the  Court  has 
refused  to  supply  the  word  leaving,  and  has  held  that  a  destination- 
over,  contingent  on  the  death  of  the  institute  without  issue,  is 
evacuated  by  the  birth  of  a  child,  even  though  that  child  should 
not  survive  its  parent.'    It  may,  however,  be  suggested  that  where 
the  words  "  without  issue  "  and  "  without  leaving  issue  "  are  used 
indifferently  in  the  same  destination,  and  apparently  in  the  same 
sense,  the  word  leaving  may  legitimately  be  supplied,  for  the  pur- 
pose of  giving  a  consistent  interpretation  to  all  the  different  parts 
of  the  destination. 
Bettoimtion  of        667.  Another  and  a  more  questionable  application  of  the  prin- 
where  neceM-  '  ciple  of  filling  up  an  ellipsis  is  found  in  the  Morgan  succession 
■eniwofiSe*    ^^*^^»*  where,  in  a  bequest  for  the  purpose  of  founding  an  hospital 
PMsiig«.         or  eleemosynary  school,  the  word  *'  hospital ''  was  deleted  (appa- 
rently by  mistake),  and  it  was  held  that,  as  the  bequest  was 
insensible  without  the  word,  and  as  no  other  word  had  been  sub- 
stituted for  it,  the  word  '*  hospital "  might  be  restored  for  the 
purpose  of  completing  the  sense  of  the  passaga     In  a  subsequent 
case  relating  to  the  construction  of  an  ordinary  gift,  this  precedent 
was  followed,  the  Morgan  case  being  relied  on  as  an  authority 
for  the  restoration  of  obliterated  words  when  necessary  to  make 
sense  of  the  passage.^ 
Words  sop.  668.  Ambiguity  requiring  the  aid  of  remedial  construction  may 

oonSxt^tore-*  r^^lt  from  the  omission  on  the  part  of  the  testator  to  state  in 
move » patent  which  of  two  given  modes  he  intended  his  estate  to  be  divided 
In  a  case  decided  in  the  Lords,^  resort  was  successfully  had  to 
the  context  for  the  discovery  of  the  words  necessary  to  complete 
the  expression  of  the  testator's  intention.    The  testator  empowered 

^  Many  instonoas  of  this  lapaui  in  a  ^  Mags,  of  Dundee  v.  Morris,  1  Msy 

destination  will  be  found  in  the  reported  1858,  3  Biacq.  184.     See  Adv.-Gen,  v, 

cases.      The    tme    constniction    is   too  Smith  (2d  point),  1  Mardi  1852,  14  D. 

obvious  to  hare  ever  been  made  the  sab-  585. 

jeot  of  discussion.  *  Chapman  v.  Machean*i  2H,,  10  Febi 

>  Dennistoun  v,    Dalgleieli,  22    Nov.  1860,  22  D.  745. 

1888,  1  D.  69.  •  Brodie  v.  Btwiii,  26  March  1817,  6 

>  CarieUm  v.  Thomson,  8  Macph.  514  ;      P«t.  270. 
80  July  1867,  5  Macph.  (H.L.)  151 ; 
p.  155,  per  Lord  Gulonsay. 
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his  trustees  to  divide  the  residue  of  his  funds  and  personal  estate  chaptto  xix. 
among  his  spouse,  his  three  sons,  and  his  three  youngest  daughters 
(naming  them),  "  the  division  to  run  thus,  as  nine  to  ten  ;  that  is  to 
Bay,  for  every  ten  pounds  that  shall  fall  to  the  share  of  each  of  ray 
sons,  my  spouse  and  three  youngest  daughters  shall  be  nine."  The 
question  was,  whether  for  every  ten  pounds  drawn  by  each  son  the 
wife  and  daughters  were  to  draw  nine  pounds  each,  or  only  nine 
pounds  among  them  as  a  class.  The  Court  of  Session  adopted  the 
latter,  the  House  of  Lords  the  former  construction, — ^and  upon 
what  appears  a  satisfactory  ground,  namely,  that  the  introductory 
part  of  the  bequest  announces  a  purpose  to  make  a  division  amongst 
individuals,  which  is  equivalent  to  a  division  per  capita^  and  that 
what  follows  is  only  for  the  purpose  of  pointing  out  the  propor- 
tions in  which  the  objects  of  this  individual  division  are  to  take, 
and  ought  to  be  interpreted  in  conformity  with  that  purpose. 
Hence  the  bequest  was  construed  as  if  it  read, ''  the  shares  of  my 
spouse  and  three  youngest  daughters  shall  be  nin^  pounds  ca^h} 

669.  There  is  yet  another  class  of  cases  in  which  the  construe-  SuppreMed 
tion  may  be  aided  by  the  insertion  of  additional  words  without  suppUed^where 
subjecting  the  will  to  a  conjectural  or  arbitrary  interpretation.  We  Jh1"jt7uctiire 
refer  to  cases  in  which  the  testamentary  provision  is  in  an  altema-  of  thesentenct. 
tive  form,  but  one  of  the  alternative  cases  is  suppressed,  the  means 
of  supplying  it  being  furnished  by  the  context  Thus,  where  a 
testator  devised  an  estate  A.  to  his  sister  "  for  life,  or,  if  she  should 
come  into  possession  of  an  estate  B./'  then  over,  it  was  held  that,  in 
order  to  render  the  sentence  complete  and  sensible,  the  devise  might 
be  read  as  a  gift  to  the  sister  for  life ;  and,  after  Ae?'  death,  or  if  she 
should  come  into  possession  of  the  other  estate,  then  to  the  person 
substituted.'  Here  the  fact  of  the  estate  being  given  for  life  only 
clearly  showed  that  the  death  of  the  tenant  for  life  was  the  alterna- 
tive event,  the  omission  of  which  was  indicated  by  the  position  of 
the  word  "  or."  On  a  somewhat  similar  principle,  it  was  held  by 
Sir  J.  K  Bruce,  V.-C,  that  a  bequest  to  children,  to  be  divided 
"on  their  attaining  their  re<»pective  age  or  ages  of  twenty-one 
years  if  sons,  or  if  daughters  on  their  marriage  respectively," 
might  be  read  as  if  it  had  been  "or,  in  the  case  of  daughters 
inarrying  earlier,  upon  marriage;"  so  that  the  legacy  should  be 
payable  at  majority  or  marriage,  whichever  of  these  events  should 
first  happen.^ 

660.  To  this  rule  of  construction  the  case  of  MOov:an  v.  Jaf-  Accnmiiiative 
fray  *  may  be  assimilated  (though  it  may  also  be  viewed  as  a  case  rewidSjujttc- 

'  SMtlie  terms  of  the  judgment,  6  Pat.  »  Lwixg  v.  PugK  1  Y.  &  C.  C.  O.  718.  ^^®^^' 

281,  and  the  observatioiiB  of  Lord  Eldon  ^  M^Qwean  ▼.  Jaffray,  20  July  1842, 4 

at  the  preceding  page  of  the  report.  D.  1546. 

-  Doc  d.  Leach  v.  MicHem,  0  East,  486. 
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CHAFTBR  XIX.  of  implicatioD  from  a  recital).  A  husband,  by  his  antenuptial 
contract,  gave  to  his  wife  in  liferent  certain  small  portions  of  his 
heritable  property,  and  also  an  annuity  payable  out  of  his  general 
estate.  He  then  assigned  and  disponed  ^  his  whole  subjects, 
heritable  and  moveable,  genercUly  and  particularly  he/ore  described" 
pertaining  or  that  should  pertain  to  him  at  his  death,  to  the 
children  of  the  marriage  equally  among  them.  There  was  no 
previous  general  description  of  heritable  subjects,  and  no  description 
of  moveable  subjects.  The  heir-at-law  claimed  the  heritable  estate, 
other  than  the  subjects  specially  described,  maintaining  that  the 
conveyance  to  the  children  of  the  marriage  was  limited  to  those 
subjects.  It  was  clear,  however,  from  the  language  of  the  clause 
of  disposition,  that  the  granter  meant  to  make  two  dispositions, — 
a  general  one  and  a  special  one ;  and  it  was  accordingly  held  that 
the  words  in  italics  ought  to  be  read  as  a  separate  gift  of  the 
subjects  particularly  described,  and  not  as  a  qualification  of  the 
antecedent  disposition  of  the  general  heritable  and  moveable  estate. 
This  construction  requires  the  insertion  of  the  word  "including" 
before  the  disposition  of  subjects  "  generally  and  particularly  before 
described."  ^ 
Case  where  661.  In  CloustorCs  Trustees^  a  truster  gave  to  each  of  three 

8iippuS^»?t'er  daughters  (in  the  form  of  a  direction  to  trustees)  a  one- fifth  share 
"heritable "in  Qf  |jhg  residue  of  his  estate,  "  the  said  shares  to  be  at  the  absolute 

ft  couiclU 

disposal  of  my  said  three  daughters  respectively."  By  a  codicil  he 
revoked  and  altered  the  settlement  *'  to  this  extent,  that  in  place 
of  the  absolute  power  therein  given  (to  his  three  daughters)  I 
restrict  that  absolute  power  in  each  case  to  one-half  of  their 
respective  shares  of  my  heritable  estate,  and  in  respect  of  the  other 
half,  none  of  them  shall  have  power  to  deal  with  it  during  their 
respective  lifetimes,  beyond  the  interest  or  revenue  derived  from 
it,"  &c.  It  appeai-ed  from  the  context  of  the  codicil  that  the 
testator  intended  to  deal  exhaustively  with  the  shares  given  to 
his  daughters  under  the  will,  and  as  these  shares  included  move- 
able as  well  as  heritable  estate,  the  necessary  emendation  of  the 
codicil  was  supplied  by  implication. 
ReKuUofthe  662.  It  must  always  be  remembered  that  nothing  can  justify 

*he^8?ppi?ing   ^^®  insertion  of  words  to  fill  up  a  blank  in  a  will  or  settlement  but 
Buhfltantivtt      the  assurance  that  those  words,  and  no  others,  are  the  words 

wonls  in  settle- 

DlliUtfl. 

^  We  do  not  enter  here  on  the  con-  in  the  text,  b«t  are  instances  of  proper 

sideration  of  a  class  of  canes  of  which  the  oonstmotion  of  technical  language.    Soch 

case  of  Ker  v.  InneB  (5  Pat.  820)  is  a  cases  mast  be  sought  for  in  other  parti 

good  example,  where  the  words  "heirs-  of  the  work,  under  the  special  sabjedsto 

male  "  were  construed  '*  heirs-male  of  the  which  they  have  relation, 
body."    Such  are  not  properly  cases  of  '  CUmOon^t  Tn.  v.  BuUoek,  1889, 16 

supplying  words  to  clear  up  an  obscurity  R.  987. 
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which  the  testator  inadvertently  omittecL    This  assurance  would  chaptbr  xix. 

seem  to  be  attainable  only  (1)  where  the  words  proposed  to  be 

supplied  are  found  in  the  immediate  context,  and  in  a  connection 

which  necessitates  their  repetition ;  or  (2)  where,  as  in  some  of 

the  later  entail  cases,  a  word  or  syllable  is  awanting,  and  the 

reading  suggested  is  the  only  one  that  will  give  a  sensible  meaning 

to  the  passaga^    It  is  not  enough  that  there  is  only  one  reasonable 

or  usual  mode  of  completing  the  passage,  for  the  testator  may  have 

intended  to  make  an  unusual  or  unreasonable  disposition.^    In  the 

Hoddam  entail  case,*  a  whole  line  was  left  out  in  the  transcription 

of  the  irritant  clause  of  the  entail,  evidently  by  a  clerical  error,  the 

effect  of  which  was  that  there  was  no  subject  to  which  the  irritancy 

declared  by  the  clause  could  be  applied.     The  passage,  if  restored 

according  to  the  correct  style  of  such  clauses,  would  have  contained 

the  words  "debts,  deeds,  and  acts," — words  which,  if  introduced 

into  the  deed  in  the  proper  connection,  would  have  made  a  valid 

entail.    But  as  there  was  no  assurance  that  the  granter  knew  how 

to  make  a  valid  entail,  or  intended  to  make  one,  and  as  in  many 

similar  cases  deeds  of  entail  had  been  declared  ineffectual  for  no 

other  reason  than  the  omission  or  imperfect  expression  of  what 

was  here  proposed  to  be  supplied,  it  was  justly  held  by  the  House 

of  Lords,  upon  the  advice  of  Lord  Brougham,  that  the  blank  could 

not  be  filled  up  in  the  way  proposed,  and  consequently  that  the 

entail  was  invalid. 

863.  Allied  to  this  subject  is  the  question  (involving  in  some  of  applying 
cases  the  supplying  of  appropriate  words  of  relation)  whether  con-  J^^*  of  reia- 
ditioDS  or  other  explanatory  clauses  are  properly  applicable  to  one 
only,  or  to  a  series  of  antecedent  provisions.     Of  this  question  we 
have  a  simple  example  in  the  case  of  Er$kine  v.  Williams,*  where 

^  Norton  t.   Stifiing^  14  D.  944  ;  22  the  Court  refused  lo  allow  the  insertion 

Mty  1855,  2  Ma«q.  205  ;  GUusfcrdCt  Tr,  of  words  to  make  a  clause  of  absolute 

V.  Glaufordf    7   July   1864,   2  Maqph.  warrandice,  because  it  could  not  be  known 

1317 ;  Hobnet  and  Campbdl  v.  Cuning-  whether  the  warrandice  actually  under- 

hame^  13  Feb.  1851,  13  D.  689.  taken  was  absolute,  or  was  from  f«ot  and 

'  Still  leas  la  it  permitted  to  supply  deed  only.     But  where  words  rendered 

words  in  one  provision  for  the  sake  of  illegible  by  abrasion  occur  in  a  clause  of 

uuformity  with  provisions  in  favour  of  style  not  admitting  of  variation  in  mean- 

otlier  persona    similarly  related  to  the  ing,  we  should  imagine  that  there  woulJ 

testator,  or  similarly  dealt  with  in  his  not  be  the  same  difficulty  in  supplying 

viU  in  other  particulan.     The  case  under  the  omission,  and  that  the  case  would  be 

enunderation    must  not  be  confounded  held  to  be  within  the  rule,  omnia  pre^ 

vitb  that  of  a   hiatua  in  a  settlement  tumuntur  rite  et  aolemniter  acta, 
consequent  ou  the  physical  destruction  '  Sharpey,  Sharpe,  18  April  1885,  1  S. 

or  wearing  away  of  the  paper  on  which  &  M*L.  594.     See  this  case  cited,  infra, 

the  instrument  is  written.    This  is  not  a  Chapter  XXVII. ,  Section  II. 
question  of  construction,  but  a  question  ^  Erakine  v.  WiUiams,  14  Dec.  1813, 

as  to  the  tenor  of  what  was  actually  6  D.  226. 
written.    In  a  recent  caae  of  this  sort, 
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Proviso  iotro- 
daced  paren- 
thetically ap- 
plies to  proxi- 
mate member 
of  nenteoce : 
secus  where 
embodied  in 
rabstantive 
clause. 


Illustration  of 
rule  fh>m  cases 
on  the  applica- 
tion of  fetters 
to  prohibitions 
of  entail. 


a  settlor  having  undertaken  by  antenuptial  Contract  to  make  cer- 
tain provisions  for  the  younger  children  of  the  marriage  in  the 
event  of  his  succeeding  to  the  whole  of  certain  estates,  or  to  any 
part  of  his  said  estates  of  ilve  yearly  vahtA  of  £3000  or  upiaardsr- 
the  question  arose  whether  his  representatives  were  bound  to  pay, 
seeing  that  the  value  of  the  whole  estate  was  less  than  £3000  per 
annum.  It  was  held  that  they  were  liable,  because  the  proviso 
making  the  payment  conditional  on  the  succession  being  of  a  cer- 
tain value  was,  in  strict  construction,  applicable  only  to  the  event 
of  the  granter  succeeding  to  a  part  of  the  estate ;  and,  as  the  con- 
text showed  that  lie  did  not  contemplate  the  possibility  of  the 
estates  being  worth  less  than  £3000  in  the  aggregate,  it  uras 
improbable  that  he  should  have  intended  the  proviso  to  apply  to 
that  contingency. 

664.  An  explanatory  provision,  when  introduced  in  the  form  of 
a  parenthesis,  or  contained  in  a  participial  clause,  is  generally 
understood  to  apply  to  the  immediately  antecedent  or  subsequent 
member  of  the  sentence.  And  conversely,  the  introductory  words 
"  declaring,"  "  providing,"  and  '*  always  "  (which  are  generally  used 
in  the  sense  of  resuming  the  subject  from  its  commencement),  have 
the  effect  of  making  the  proviso  in  which  they  occur  qualify  the 
whole  series  of  provisions  which  precede  or  follow  it.  This  con- 
struction is  exemplified  by  the  cases  upon  clauses  in  tailzied  desti- 
nations intended  to  prevent  the  division  of  the  estate.  Thus,  where 
an  entailer  disponed  his  estates  to  his  son  and  the  heirs-male  of 
his  body ;  whom  failing,  the  heirs-female  of  his  body  (the  eldest 
always  succeeding,  to  the  exclusion  of  heirs-portioners,  throughout 
the  whole  course  of  the  succession) ;  whom  failing,  to  other  heirs, 
— the  proviso  was  held,  regard  being  had  to  its  form  and  position 
in  the  sentence,  to  apply  only  to  the  antecedent  branch  of  the  desti- 
nation ;  and  heirs-female,  designated  in  a  subsequent  branch  of 
the  destination,  were  found  entitled  to  take  concurrently  as  hciis- 
portioners.^  A  clause  excluding  the  succession  of  heirs-portioners, 
and  declaring  that  the  eldest  heir-femcde  shall  succeed  without 
division,  if  it  is  introduced  at  the  close  of  the  destination,  is  prima 
fade  applicable  to  the  whole  series  of  substitutions,  and  will  even 
regulate  the  succession  of  daughters  who  are  not  called  as  "  heirs- 
female,"  but  as  nominatim  substitutes.^ 

666.  Beserving  for  consideration  in  another  chapter  a  class  of 
cases  in  which  the  most  refined  criticism  has  been  brou^rht  to  bear 
upon  the  doctrine  of  the  application  of  declaratory  provisions  to  an 
antecedent  series  (we  refer  to  the  question  of  the  application  of  the 


^  Mowat  V.  M'Oulloeh,  6  Feb.  1828,  2 
Sh.  186,  N.E.  166. 


'  Swtnton*8  Tr.  ▼.   Swinion,  10  Jan. 
1862,  24  D.  278. 
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fetters  of  an  entail  to  the  prohibitorj  clauaes),  we  shall  at  present 
coafine  the  illustration  of  the  doctrine  to  a  special  case,  where  an 
irritancy  was  held  to  be  effectual  by  supplying  words  of  relation, 
obvious  though  not  expressed  in  the  passage.  It  may  be  premised 
that,  with  the  exception  of  this  case,  irritant  clauses  in  the  form 
"  all  which  (or  such)  debts  and  deeds  are  hereby  declared  to  be  null," 
have  uniformly  been  held  bad,  on  the  principle  that  the  relative 
expression  ''  such  debts  and  deeds  "  has  for  its  antecedent  the  last 
member  of  the  prohibitory  clause,  which,  according  to  the  customary 
style,  is  directed  against  debts  and  deeds  whereby  the  estate 
may  be  adjudged  or  evicted.^  In  the  case  of  Hay  v.  Hay}  how- 
ever, the  words  of  the  irritant  clause  were  '*  all  which  debts,  ybcto, 
and  deeds,"  &c. ;  and  the  question  of  the  validity  of  the  clause 
depended  on  the  construction  to  be  given  to  the  expression  which 
fad^  The  word  facts  did  not  occur  in  any  of  the  prohibitory 
clauses,  so  tJiat,  according  to  the  strict  grammatical  construction 
of  the  words  of  the  irritant  clause  as  they  stood,  there  was  no 
ant^edent  to  which  the  relative  expression  "  which  facts  "*  would 
apply.  But  the  phrase  being  clearly  elliptical,  and  it  being  clear 
what  were  the  facts  to  which  the  irritancy  was  intended  to  be 
applied,  the  proper  construction  was  given  to  the  irritant  clause 
by  supplying  the  word  "prohibited"  after  "facts,"  which  was 
thus  made  to  denote  facts  of  the  prohibited  description,  in  accor- 
dance with  the  obvious  intention. 


SECTION  IIL 

COBRECnON    OF     AMBIGUITIES    ("OR"    FOR    "AND";    "SURVIVORS" 
FOR  "  OTHERS  "  ;  NUMERICAL  ERRORS,  &C.). 

666.  Under  this  title  it  is  proposed  to  indicate  briefly  the  nature  limite  of  the 
and  operation  of  some  of  the  more  violent  remedial  measures  which 
are  occasionally  applied  to  testamentary  instruments,  snch  as  the 
transposition  of  words  and  members  of  a  sentence,  the  correction  of 
errors  in  dates,  numbers,  and  nomenclature,  and  the  inversion  of 
the  meaning  of  conjunctive  and  disjunctive  particles.  The  autho- 
rities, for  the  most  part,  are  discussed  in  other  parts  of  the  work, 
in  connection  with  the  special  subjects  to  which  they  respectively 
belong ;  and  the  purpose  of  the  present  notice  is  to  generalise  the 
results  obtained  from  the  separate  discussion  of  cases  which  are 
governed  by  common  principles  of  construction. 

1  BttUUe  T.  Bamie  (MeUenUin),   12  '  Hayy,  Hay  (Rannes),  20Dea  1812, 

D.  1220,  and  other  cases  cited  in  Chapter      5  D.  347. 
XXVIL,  Section  11. 
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CHAFTKR  XIX. 


Bnle  that 
clause,  sense- 
letw  iu  its 
actual  posi- 
tion, may  he 
traniposed. 


Doctrine  of 
trans  poAition 
criticised : 
transposition 
essentially  a 
conjectural 
remedy. 


667.  It  has  been  laid  down  that  where  a  clause  or  sentence, 
otherwise  senseless  or  contradictorj,  can  be  rendered  consistent 
with  the  context  by  being  transposed,  a  Court  of  construction  is 
warranted  in  making  the  transposition.^  To  the  general  pro- 
position stated  in  these  terms  no  objection  can  be  taken ;  but  the 
cases  must  be  rare  indeed  in  which  a  phrase,  totally  devoid  of 
meaning  in  the  connection  in  which  it  stands,  can  be  rendered 
sensible,  and  consistent  with  the  probable  intention,  by  transposi- 
tion. Accordingly,  it  will  be  found  that  the  cases  to  which  Mr. 
Jarman  refers,  in  illustration  of  this  doctrine,  are  either  simple 
cases  of  misnomer  in  which  a  double  mistake  has  been  committed 
(i.e.,  putting  A.  for  B.,  and  B.  for  A.),  or  cases  where  the  trans- 
posed member  of  the  sentence  really  had  a  meaning  (it  may  be  an 
unreasonable  meaning)  in  the  position  in  which  it  stood  in  the  will, 
and  where,  therefore,  the  rule  was  not  properly  applicable.* 

668.  A  clause  may,  of  course,  be  legitimately  read  into  or  con- 
strued as  part  of  a  prior  or  subsequent  clause,  in  virtue  of  proper 
words  of  reference  incorporating  it  with  that  clause ;  as  in  the  case 
where  a  testator  dispones  his  estates  to  A.  and  the  heirs  of  his 
body,  and  in  a  subsequent  part  of  the  deed  gives  the  estate  over  to 
B.  in  the  event  of  A.  dying  without  issue.'  Here  the  substitution 
is  incorporated  by  reference  with  the  primary  disposition ;  and  the 
transposition  implied  in  reading  the  clauses  in  connection  with 
each  other  is  only  an  expansion  of  the  meaning  expressed  by  the 
words  of  the  will  as  they  stand.  The  kind  of  transposition  with 
which  we  are  at  present  concerned  is  one  which  is  not  required 
either  by  the  grammatical  construction,  or  by  the  effect  of  words 
of  reference,  but  is  simply  a  conjectural  restoration  of  the  text  of 
the  will,  by  transposing  its  words.  This  is  obviously  a  very 
hazardous  remedy,  because  the  same  words  may,  by  a  series  of 
transpositions,  be  made  to  express  a  great  variety  of  meanings,  of 
which  not  more  than  one  can  possibly  be  the  genuine  meaning  of 
the  testator.  In  almost  all  cases  of  insensible  provisions,  whether 
iu  wills  or  deeds,  the  cause  of  the  obscurity  is  either  the  accidental 
omission  of  material  words,  or  the  interpolation  of  words  extraneous 
to  the  sense  of  the  passage ;  and,  in  the  last-mentioned  case,  it 
would  appear  that  the  safer  course  is  to  reject  the  extraneous  ex- 
pression altogether,  rather  than  to  place  it  in  a  different  part  of 


^  1  Jarman  on  Wills,  5th  ed.  465,  and 
authorities  there  cited. 

3  The  case  of  Doe  d.  Alcock,  1  K  & 
Aid.  137,  is,  as  pointed  out  by  the  learned 
author,  a  palpable  instance  of  the  mis- 
application of  the  rule,  the  effect,  if  not 
the  motive  of  the  transposition,  being 


simply  to  substitute  a  probable  and 
reasonable  for  an  unreasonable  but  di^ 
tinctly  expressed  scheme  of  dispositioii ; 
see  Jarman,  ttt  supra, 

'  M'Ewen  v.  PaUiaon,  27  March  1865, 
8  Macph.  779.  See  the  Lord  Justice- 
Clerk's  obsenrations  on  this  point*  p.  792^ 
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the  sentence,  where,  indeed,  it  may  have  a  meaning,  but  a  meaning  chaptto  xix. 
never  contemplated  by  the  testator. 

669.  Errors  in  relation  to  dates,  numbers,  and  nomenclature  Comctkm  of 
are  of  two  kinds, — errors  of  transcription,  proved  to  be  such  by  the  nombm,  and ' 
correct  name  or  number  being  found  in  other  parts  of  the  deed:"*?™^*^^'?'*- 
and  cases  of  misnomer  or  miscalculation  on  the  part  of  the  testator,  tion  or  mis- 
The  correction  of  errora  of  the  former  class  involves  no  peculiar  "^"•'' 
principle  of  construction.     Numerical  errors,  the  result  of  misap- 
prehension or  forgetfulness  on  the  part  of  the  testator  (or  assumed 

to  he  so,  from  the  deed  containing  no  evidence  to  the  contrary),  are 
in  general  only  important  when  they  relate  to  the  quantity  of  the 
estate  or  interest  disposed  of,  or  to  the  number  of  a  class  of  persons 
who  are  the  objects  of  the  disposition.  Errors  or  ambiguities  in 
the  specification  of  the  contents  or  value  of  an  estate  ^  do  not 
affect  the  disposition,  if  the  estate  is  given  as  a  whole  and  is  suffi- 
ciently identified.  Where  a  testator  gives  a  greater  number  of 
articles  than  he  possesses,  the  construction  is  given  by  the  prin- 
ciple of  the  legaium  rei  alienee.  Where  the  articles  are  scienter 
l&fatce,  the  testator's  representatives  are  under  an  obligation  to 
purchase  them  or  to  give  an  equivalent.  The  subject  of  errors  and 
ambiguities  in  the  specification  of  the  number  of  persons  of  a  class 
is  treated  in  connection  with  destinations  to  children ; '  and  the 
question  of  the  identification  of  the  subject  and  objects  of  a  gift 
when  erroneously  or  insufficiently  described,  which  (except  in  the 
case  of  proved  errors  of  transcription)  always  depends  on  evidence 
extrinsic  to  the  deed,  is  discussed  in  the  preceding  chapter. 

670.  Another  mode  of  restoration  of  a  defective  text  remains  to  changing 
be  noticed,  which  consists   in  the  substitution  of  one  word  for  ^J^**  ^***®' 

where  new 

another,  or — which  is  the  same  in  effect — the  giving  to  a  word  a  meaning  sug- 
meaning  different  from  its  received  meaning.  We  do  not  enter  here  context, 
on  the  construction  of  words  of  flexible  meaning,  or  on  the  rule  so 
frequently  applied,  that  if  in  one  part  of  a  deed  the  meaning  of  a 
word  is  clear,  and  in  another  part  of  the  deed  it  is  doubtful,  the 
doubtful  passage  is  to  be  interpreted  according  to  the  meaning  in 
the  passage  that  is  not  doubtful.'  A  large  portion  of  this  work 
is  devoted  to  the  exposition  of  the  construction  of  terms  descriptive 
of  persons,  as  heir  and  institute,  executors  and  next  of  kin,  children 
and  issue,  daughter  and  heir-female ;  or  of  things,  as  heritable  and 
moveable,  fee  and  liferent,  estate,  interest,  and  the  like.  Here  we 
are  concerned  only  with  the  construction  of  words  in  a  non-natural 
sense,  either  for  the  purpose  of  giving  effect  to  intention  deduced 

^  Enkine  ▼.  Williams,  14  Dec.  1S43,  6  >  Chapter  XXXYIIL,  Section  I. 

D.  226  ;  Dewar  v.  Kirk-Session  ofTorry-  ^  See  the  rule  stated  in  Dick  v.  Z>ry»- 

iuni,  13  March  1864,  2  Macph.  910.  d4iU,  14  Jan.  1812,  F.C.  (p.  465). 
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WoTds  not  to 
be  changed 
unless  devoid 
of  A  sensible 
nieaxking. 


CBAPTKB  XIX,  from  the  tenor  of  the  instrument,  or  for  the  purpose  of  making 
sense  of  a  phrase  which,  as  it  stands  in  the  deed,  is  insensible.  Of 
such  a  construction  deduced  from  general  intention  we  have  an 
example  in  the  case  of  Houston  v.  NicoUan}  where  an  estate  being 
settled  on  Lady  Houston,  as  institute,  and  certain  heirs  of  tailzie 
and  provision,  it  was  declared  "  that  the  said  Lady  Houston,  hr 
heirs  of  tailzie^  shall  have  power,  each  of  them,  to  provide  their 
respective  husbands  and  wives  in  a  competent  liferent  out  of  the 
foresaid  estate,"  and  it  was  held  that  this  power  might  be  exercised 
by  the  institute. 

671.  The  principle  according  to  which  words  may  be  changed 
for  the  purpose  of  giving  a  sensible  meaning  to  the  passage,  and 
the  limits  of  its  application,  may  be  deduced  from  a  comparison  of 
the  cases  of  Eglinion  v.  Montgomerie  *  and  Norton  v.  Stirling?  In 
the  Bourtreehill  case,  the  objection  to  the  deed  of  entail  was,  that 
the  prohibition  against  alienation  was  directed  against  the  act  of 
selling,  alienating,  &c.,  "  either  redeemable  or  under  reversion."  It 
was  argued  that  the  common  form  was  "irredeemably  or  under 
reversion,"  and  that  the  omission  of  the  negative  particle  '*  ir  "  was  a 
patent  clerical  error.  But  it  was  held  in  the  Court  of  Session,  and 
afterwards  in  the  House  of  Lords,  that  there  was  no  such  incon- 
gruity or  absurdity  in  the  prohibition  of  redeemable  sales  as  would 
entitle  a  Court  to  alter  the  language ;  that  a  sensible  meaning  was 
attributable  to  the  phrase,  and  that  the  construction  proposed  was 
not  admissible  for  the  purpose  of  converting  the  word  "redeemably" 
into  "  irredeemably."  In  Norton  v.  Stirling^  the  objection  was  that 
the  irritant  clause,  as  engrossed  in  the  Eegister  of  Tailzies  contained 
the  introductory  words,  "  In  case  the  said  J.  S.  &c.,  shall  fail  to 
neglect  or  obey  or  perform  the  said  conditions  or  provisions  or  any 
of  them,"  instead  of  "  shall  fail  or  neglect."  This  error  was  held  to 
be  remediable  by  construction ;  first,  because  there  were  words  in 
the  antecedent  part  of  the  sentence  directed  against  contravention; 
and  secondly,  and  chiefly,  because  the  expression  "  fail  to  neglect " 
was  insensible  as  it  stood,  and  because  there  was  onlx  one  way  of 
correcting  the  mistake  so  as  to  make  sense  of  the  passage,  namely, 
by  substituting  the  word  "or"  in  the  place  of  "to."  The  case 
was  contrasted  with  that  of  Hoddam^  as  to  which  it  was  observed 
that  there  were  twenty  ways,  in  which  the  blank  in  the  sense 
of  the  deed  might  be  filled  up,  and  a  Court  could  not  undertake  to 
fill  up  the  blank  in  a  way  that  would  constitute  a  valid  entail.^ 

^  HouiUm  ▼.  Nicdmmy  1756,  M.  2388^       hill  case),  7  D.  425,  and  9   D.  1167 ;  8 
referred  to  and  treated  as  authoritative  in      July  1847,  6  Bell,  136. 
the  case  of  Ertkine  Petr.,  2  Feb.  1850,  »  NorUm  v.  Stirling,  14  D.  944 ;  22 

12  D.  649.  May  1855,  2  Maoq.  205. 

'  Eglinton  v.  Montgomerie  (Bourtree-  *  Sharpe  ▼.  JSharpe,  1  S.  &  M'L.  549* 

«  2  Macq.  218215. 
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672.  But  the  most  characteristic  example  of  the  restoration  of  chaptbb  xix. 
a  passage  by  substituting  one  woid  for  another,  is  the  changing  of  "  Or '*  changed 
"  or  "  into  "  and  "  in  contingent  destinations,  in  cases  where  violence  aiiSddolng  ^ 
is  done  to  the  meaning  by  the  negligent  use  of  the  disjunctive  violence  to  the 
particle.    The  cases  are  of  this  nature :  Where  a  disposition  or  be- 
quest is  made  contingent  on  the  occurrence  of  either  of  two  events 
(as  in  the  case  of  provisions  payable  at  majority  or  marriage)  the 
grantee  will  necessarily  acquire  a  vested  interest  if  only  one  of  the 
conditions  is  purified,  e.ff.,  if  he  attain  the  years  of  majority,  though 
without  being  married.    The  proper  alternative  to  the  condition  of 
such  a  destination  is,  that  TieUker  of  these  events  should  happen ; 
and  accordingly,  where  there  is  to  be  an  ulterior  destination  con- 
tingent on  the  failure  of  the  first,  the  contingency  must  be  expressed 
90  as  to  negative  both  the  specified  events, — e.g,,  in  the  case  supposed, 
the  destination-over  would  only  take  eflFect  consistently  with  the 
primary  destination,  in  the  case  of  the  institute  dying  without 
attaining  majority,  and  without  being  married.   But  by  a  confusion 
of  thought,  the  language  of  the  antecedent  is  sometimes  echoed  in 
the  subsequent  clause,  and  the  testator  is  made  to  give  over  the 
fund  in  the  event  of  the  institute  dying  without  attaining  majority 
OR  being  married,  the  effect  of  which  (if  literally  construed)  would 
he  to  deprive  the  institute  of  the  vested  interest  previously  given, 
and  to  make  the  gift  contingent  as  long  as  he  remains  unmarried. 
In  order  to  reconcile  the  several  parts  of  the  destination,  the  rule  of 
construction  was  established  at  an  early  period  in  the  history  of  this 
branch  of  the  law,  that,  in  such  cases,  the  word  "  or  "  should  be 
changed  into  "  and." 

673.  The  case  of  The  Earl  of  Home  v.  Bothwdl,  in  which  the  Death  "  with- 
principle  was  first  recognised,  is  thus  reported  by  Elchies  :  ^   A  m^or^  or  ^ 
bond  of  provision  to  a  brother  and  two  sisters  was  payable  at  their  *°«  married." 
mother's  death,  or  their  own  majority  or  marriage,  whichever  of 
them  should  first  happen,  provided  that  if  either  of  them  died  before 
marriage  or  majority,  the  one-half  of  their  portion  should  accresce 
to  the  survivors.     One  of  them  long  survived  the  age  of  twenty- 
one,  but  died  before  marriage,  and  therefore  the  Lord  Ordinary 
found  that  the  substitution  still  subsisted,  because  she  died  before 
one  of  these  events,  viz.,  marriage.  "  But,"  says  the  learned  reporter, 
"  we  altered  the  intejrlocutor,  and  thought  that  the  particle  "  or  " 
was  here  meant  conjundivS,  ^nd  that  marriage  alone  would  have  put 
an  end  to  the  substitution,  though  she  had  not  been  major ;  and, 

'  EaH  of  Home   ▼.    BoihweU,    1747,  cntory  limitation-over  has  been  established 

Elch.  "  Proyiflions  to  Heirs,"  No.  11 ;  M.  in  £ngland,   and  on  the  same  ground. 

2989.  The  same  constmction  of  the  word  The  cases  are  fully  discussed  in  1  Jannan 

'*  or,'*  in  the  case  of  a  contingent  or  exe-  on  WUIs,  5th  ed.  470. 

VOL.  I.  2  A 
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cHAFTiB  zix.  for  the  same  reason  we  found  that  her  majority  determined  it, 

though  she  was  not  married." 

Constrnction  674.  The   Construction   here  recognised   was    not    uniformly 

S^Hwe^of'^  adhered  to,  and  was  only  finally  established  by  the  judgment  of  the 

Lords  in  Grant  Housc  of  Lords  in  Grant  V.  Dyer  ^  where  the  point  was  raised  on 

the  interpretation  of  a  bequest  to  the  testator's  son,  payable  on  liis 

arriving  at  the  age  of  thirty-one,  or  being  married,  but  declared  to 

fall  into  the  residue  if  he  should  die  under  thirty-one  or  unmarried ; 

and  it  was  held  (reversing  the  judgment  of  the  Court  below)  that 

the  legatee  took  a  vested  interest  on  his  attaining  the  specified  age, 

though  unmarried — the  word  "  or  "  in  the  gift  over  being  allowed 

to  be  read  as  if  it  were  "  and." 

Death  «*  within        676.  The  case  of  Campbell  of  Jura,*  which  is  commonly  cited 

or^iSout*^'   as  an  authority  for  the  conjunctive  construction  of  the  word  **or," 

heirs  pro-        is  not  SO  easily  brought  within  the  rule  which  authorises  the  con- 
create  '*  JO 

version  of  words  to  obviate  obscurity  or  inconsistency  in  a  testa- 
mentary provision.  In  this  case  it  was  provided  by  a  contract  of 
marriage  "  that,  if  the  marriage  dissolved  within  year  and  day  after 
the  solemnization  thereof  or  without  heirs  procreate  and  exisliag 
of  the  same,"  then  the  tocher  should  return  to  A.  C,  the  wife's 
father.  A  son  was  bom  of  the  marriage,  but  he  predeceased  bis 
mother,  who  died  after  the  marriage  had  subsisted  for  two  yeaia. 
It  was  held,  chiefly,  as  may  be  inferred,  on  the  ground  of  the  im- 
probability of  the  condition  being  intended  to  operate  during  the 
whole  period  of  the  marriage,  irrespective  of  its  duration,  that  the 
tocher  did  not  return ;  the  condition  being  read  as  if  it  were 
applicable  to  the  contingency  of  the  dissolution  of  the  marriage 
within  year  and  day,  and  without  a  child  existing  at  the  period  of 
dissolution.' 


1  Grant  v.  Dyer,  1818.  2  Dow,  78.  On 
the  general  construction  of  the  word  **  or," 
•ee  Ui6  judgea'  opinions  in  Law$on  y.  Stew- 
art, 4  Sh.  888,  N.E.  390.  Themtetakeof 
using  the  word  "  or  "  for  "  and  "  in  a  des- 
tination-over, contingent  on  the  failure  of 
the  institute  without  attaining  majority, 
and  without  being  married,  occurs  in  many 
modem  settlements,  of  which  we  have 
noted  three  instances  among  the  reported 
cases  ;  but  in  none  of  them  was  there  any 
notice  taken  of  the  peculiarity.  The  cases 
are  Campbdl  ▼.  JUid,  12  June  1840,  2 
D.  1084  ;  Wright  y.  OgUvU,  9  July 
1840,  2  D.  1357,  see  p.  1358  ;  and  Stew- 
aH  V.  StetcaH,  17  July  1851,  13  D.  1887. 
In  the  last  of  these  oases,  the  destination- 
over  was  made  contingent  on  the  death 
of  the  truster's  children  in  minority  or 


without  children  mrviving  them,  words 
which  would  prevent  the  institutes  from 
ever  taking  a  vested  interest,  since  it 
could  not  be  known  until  their  respective 
deaths  whether  any  of  them  would  be 
survived  by  his  or  her  children.  Such 
cases  suggest  to  conveyancers  the  import- 
ance of  attending  closely  to  the  meaniog 
of  words  in  that  moat  difficult  province  of 
their  art,  the  drafting  of  contingent  de^ 
tinations. 

'  Camj^iea  v.  CampbeU,  1757,  M.  2991. 

'  Compare  this  case  with  the  earii«r 
decisions  in  Baillie  v.  SomerviUe,  16i7t 
and  NicolBon  v.  Oswald,  1712,  M.  2987, 
where  the  strict,  and,  as  we  think  in 
these  cases,  correct  construction  of  tbe 
conjunction  was  allowed  to  prevail  Thi« 
construction  was  followed  in  an  unieported 
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876.  The  conjunctive  construction  of  the  word  "  or  "  has  also  chaptbr  xix. 
been  admitted,  merely  in  respect  of  the  general  intention  and  pre-  Examples  of 
sumed  object  of  the  provision  in  many  decided  cases  in  the  English  coLhS'ction  of 
Courts,  of  which  one  example  may  be  given — ^referring  to  Mr.  "w." 
Jarman's  work  for  a  fuller  exposition  of  the  development  of  this 
branch  of  jurisprudence.     This  was  the  case  of  a  devise  to  a  person 
for  life,  subject  to  the  condition  that,  if  he  should  intermarry  with 
any  woman  not  having  a  competent  fortune,  or  without  the  consent 
of  trustees,  the  estate  should  not  vest.    The  devisee  married  a 
woman  with  a  competent  fortune,  but  omitted  to  obtain  the  con- 
sent of  the  trustees,  and  it  was  held  that  the  estate  vested  upon 
the  performance  of  either  part  of  the  condition.^ 

677.  Allied  to  these  cases  is  one  in  which  the  word  "  and  "  was  Caro  where 
read  disjunctively.     Two  brothers,  Tpro  indiviso  proprietors  of  heri-  construed** 
table  estate,  executed  a   mutual    trust-settlement.     One   of  the  dwj«"ictiveiy. 
brothers  was  married  and  had  children,  the  other  was  unmarried. 

By  one  of  the  clauses  of  the  mutual  S3ttlement,  it  was  provided 
that  in  the  event  of  other  children  being  born  to  the  first-mentioned 
truster,  *'  and  in  the  event  of  (the  second  trustee)  being  married  and 
leaving  issue,"  a  different  division  of  the  estate  should  be  made. 
The  first  truster  had  another  child,  the  second  truster  died  un- 
married. It  was  held  that  the  child  who  was  born  after  the  date 
of  the  settlement  was  entitled  to  participate  in  the  division  of  the 
estate,  although,  on  a  strict  reading  of  the  settlement,  his  right  to 
participate  was  dependent  on  the  double  event  of  his  birth  and 
the  marriage  of  his  uncle,  the  second  truster.^ 

678.  As  to  the  extension  of  the  meaning  of  the  word  "  survivor,"  Cases  where 
it  is  scarcely  possible  in  the  present  state  of  the  authorities  to  say  wm  cons^K^a 
what  is  the  law  of  Scotland  on  the  subject.     The  case  to  be  con-  ff  JjjJ^^";!*"^ 
sidered  is  of  this  nature.    A  testator  wishing  to  make  a  complete  legatees, 
family  provision  begins  by  declaring  that  on  the  death  of  any  of 

the  objects  his  share  shall  fall  to  his  children  or  issue,  and  then 
proceeds  to  say  that  in  case  of  the  death  of  any  of  the  objects 
without  issue,  his  share  shall  be  divided  amongst  the  survivors  or 
their  issue,  meaning  that  it  shall  be  divided  amongst  the  survivors 
of  the  original  objects,  and  the  issue,  if  any,  of  those  who  may  die 
before  the  distribution.  Sometimes  the  direction  is  to  divide  the 
share  amongst  the  survivors  and  the  issue  of  predeceasing  legatees. 
If  literally  interpreted,  the  words  printed  in  italics  in  the  first  case 
exclude  from  participation  the  issue  of  an  object  whose  death  was 
antecedent  to  that  of  the  one  whose  share  is  to  be  divided ;  and,  in 

cane  of  Murray' »  Fxrs,  y.   Murray,  31  Court  to  be  limited  in  intention  to  the 

Jan.  1868,  where  a  destination-over,  in  period  of  minority, 

cue  of  the  legatee  nuurrying  without  the  ^  Laruf  v.  Dennis,  4  Bnv .  2052. 

oonseut   of  curators,  was   held  by  the  >  Jhinlcp  v.  M'Crae,  1881,11  R.  1104. 
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cHAPTre  XIX.  the  second  case,  the  literal  interpretation  excludes  the  issue  of  an 
object  whose  death  was  subsequent.  There  have  been  two  cases  of 
the  first  type  before  the  First  Division  of  the  Court,  and  in  both 
cases  the  word  "  survivor "  received  its  ordinary  signification,  it 
being  recognised,  however,  that  an  extended  meaning  might  be 
deduced  from  slight  indications  in  the  context.^  Then  there  are 
two  Second  Division  cases  in  which  the  word  "survivor"  has 
received  the  extended  meaning,  simply  because  the  Court  was 
satisfied  that  the  testator  meant  to  provide  completely  for  all  the 
events.*  Lastly,  there  is  the  case  of  Aberdein,^  where  the  extended 
meaning  was  in  any  view  the  true  meaning,  because  the  gift  over 
to  charities  was  only  to  take  efiect  in  the  case  of  the  failure  of  all 
the  objects  or  institutes  without  issue.  It  seems  desirable  that  the 
question  should  again  be  considered,  with  the  view  of  settling  the 
law  on  this  subject  on  definite  lines. 

^  FarreU's  Tn.  t.  Jiae,  1884,  12  R.  248  ;  Paieraon's  Tn,  v.  Brand,  9  De& 

889 ;  Ward  ▼.  Lang,  1893,  20  R.  949  ;  1893,  81  S.L.R.  200. 

and  tee  Hairttem*  Factor  v.   Duncan,  '  Aberdcin't  Trt,  ▼.  Aherdtinf  1870,  S 

1891,  18  R.  1158.  M.  750. 

'  Jiamiay*s  Trt,  t.  Rawua^,  1876,  4  R. 
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CBAFTIR  ZX. 


CHAPTER  XX. 

OF  EXTRINSIC  EVIDENCE  IN  EXPLANATION  OF 
TESTAMENTARY  WRITINGS. 


1.  ErmENCfi  FOR  the  purpose  op 

SNABUNQ  TEU    CoURT    TO    READ 

THE  Will. 
1  evidescb  for  the  purpose  op 
idektifyinq  the  persons  and 
Things  naked  in  the  Will. 

3.  Where  the  Words  of  the  Will 

are  insensible  with  reference 
TO  Extrinsic  Circumstances. 

4.  Proof  of  the  Testator's  know- 


ledge OF  Facts  material  to 
THE  Construction  of  the  Will. 

5.  Evidence  in   disproof   of  the 

Presumption  against  Double 
Provisions. 

6.  Where  the  Words  op  the  Will 

are  indifferently  applicable 
to  more  than  one  i^erson  or 
Thing. 

7.  Proof  of  Completed  Testamen- 

tary Intention. 


679.  The  present  chapter  is  confined  to  an  exposition  of  the  rules 
of  law  -which  determine  the  conditions  under  which  extrinsic 
evidence  is  received  in  aid  of  the  interpretation  of  testamentary 
instraments.  It  has  been  justly  observed  that  the  subject  is  only  a 
branch  of  the  general  system  of  rules  which  have  been  established 
for  the  correct  interpretation  of  wills,  and  that  its  application  can 
only  be  properly  understood  when  it  is  treated  in  subordination  to 
the  system  of  which  it  forms  a  part.^  The  present  work,  how- 
ever, is  to  a  large  extent  devoted  to  an  exposition  of  the  principles 
of  construction  in  their  application  to  principles  of  testamentary 
succession ;  and  it  will  not  be  necessary  to  interrupt  the  course  of 
the  present  discussion  by  the  consideration  of  questions  pertaining 
to  the  general  doctrine  or  principles  of  construction.* 

680.  The  admissibility  of  extrinsic  evidence  in  aid  of  the  inter-  Division  of  th« 
pretation  of  wills  depends  (as  is  implied  in  the  statement  of  the  ^^^^^ 
questiou)  upon  the  special  purpose  for  which  it  is  proposed  to  be 

adduced.  The  cases  in  which  such  evidence  is  competent  and  ad- 
missible may  be  thus  cltissified  :  (1)  For  the  purpose  of  enabling  the 
Court  to  Re^  the  Will ;  (2)  For  the  purpose  of  Identifying  the 


^  Wignm  on  the  Admissibilitj  of  £x- 
trinnc  Evidenoe,  4tli  ed.  p.  9. 

'  It  has  also  been  considered  expedient 
not  to  embwTMS  the  diacnnion  vith 
iHoBtntions  drawn  from  the  law  of  inter- 
pretatbn  of  contracts,  as  to  which  the 
question   of   the  reception  of  extrinsic 


evidence  is  liable  to  be  affected  bjr  a 
variety  of  elements  {e.g.f  usage,  onerosity, 
rei  interventui)  which  do  not  enter  into 
the  consideration  of  the  questions  in  rela- 
tion to  wills.  On  the  subject  of  contracts, 
reference  is  made  to  Dickson  on  Evi- 
dence, 2d  ed.  pp.  140-170. 
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CHAPTER  n.  persons  and  things  named  in  the  Will,  and  especially  those  which 
are  the  Subjects  or  the  Objects  of  the  disposition ;  (3)  For  the  pur- 
pose of  giving  a  Special  Meaning  to  the  words  of  the  Will,  in  cases 
where  these  words  (if  taken  in  their  strict  and  primary  sense)  are 
insensible  with  reference  to  extrinsic  circumstances ;  (4)  For  the 
purpose  of  proving  the  Testator's  Knowledge  of  material  facts, 
where,  by  any  rule  of  law,  such  knowledge  is  a  legitimate  element 
of  construction ;  (5)  For  the  purpose  of  supporting  a  bequest  in 
contradiction  to  the  presumption  against  Double  Provisions ;  and  (6) 
For  the  purpose  of  proving  the  Particular  Intention,  where  the  will 
contains  words  of  description  which  are  applicable  indifferently  to 
more  than  one  person  or  thing ;  ^  (7)  To  these  a  seventh  head  may 


^  For  oonvenienoe  of  reference,  we  here 
iranaoribe  the  Seven  Propositions  of  Sir 
James  Wigrazn,  V.-C,  upon  which  the 
theory  of  exposition  of  that  eminent 
anthor  is  founded.  The  work,  it  need 
scarcely  be  added,  has  attained  a  rery 
high  degree  of  authority,  and  its  conclu- 
sions have  in  the  main  been  accepted  by 
the  legal  profession.  The  propositions 
are  as  follows: — 

"  1.  A  testator  is  always  presumed  to 
use  the  words  in  which  he  expresses  him- 
self according  to  their  strict  and  primary 
acceptation,  unless  from  the  context  of 
the  wiU  it  appears  that  he  has  used  them 
in  a  different  sense  ;  in  which  case,  the 
sense  in  which  he  thus  appears  to  have 
used  them  will  be  the  sense  in  which  they 
are  to  be  construed. 

**  2.  Where  there  is  nothing  in  the  con- 
text of  a  will  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense, 
and  where  his  words  so  interpreted  are 
aenaible  with  reference  to  extrinsic  cireum- 
itancet,  it  is  an  inflexible  rule  of  construc- 
tion, that  the  words  of  the  will  shall  be 
interpreted  in  their  strict  and  primary 
sense,  and  in  no  other,  although  they  may 
be  capable  of  some  popular  or  secondary 
interpretation,  and  although  the  most 
conclusive  evidence  of  intention  to  use 
them  in  such  popular  or  secondary  sense 
be  tendered. 

'*  3.  Where  there  is  nothing  in  the  con- 
text of  a  will  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense, 


but  his  words,  so  intezpreted,  are  insen- 
sible with  reference  to  extrinsic  drcaio- 
stances,  a  Court  of  law  may  look  into 
the  extrinsic  circumstances  of  the  case, 
to  see  whether  the  meaning  of  the  wordf 
be  sensible  in  any  popular  or  fecondaiy 
sense,  of  which,  with  reference  to  these 
circumstances,  they  are  capable. 

**  4.  Where  the  characters  in  mhicb  a 
will  is  written  are  difficult  to  be  deci- 
phered, or  the  language  of  the  will  is  not 
understood  by  the  Court,  the  evidence  of 
persona  skilled  in  deciphering  writing,  or 
who  understand  the  language  in  which 
the  will  is  written,  is  admissible  to  de- 
clare what  the  characters  are,  or  to 
inform  the  Court  of  the  proper  meaning 
of  the  words. 

**5.  For  the  purpose  of  detennining 
the  object  of  a  testator's  bounty,  or  the 
Bulject  of  disposition,  or  the  quantity  of 
interest  intended  to  be  given  by  his  will, 
a  Court  may  inquire  into  every  material 
fact  relating  to  the  person  who  chums  to 
be  interested  under  the  will,  and  to  the 
property  which  is  claimed  as  the  subjects 
of  disposition,  and  to  the  ciroainfifcanoes 
of  the  testator,  and  of  his  family  and 
affairp,  for  the  purpose  of  enabling  the 
Court  to  identify  the  person  or  thing  in- 
tended by  the  testator,  or  to  determine 
the  quantity  of  interest  he  has  given  by 
his  wilL 

*'  The  same  (it  is  conceived)  is  true  of 
every  other  disputed  point,  respecting 
which  it  can  be  shown  that  a  knowledge 
of  extrinsic  facts  can  in  any  way  be  made 
ancillary  to  the  right  interpretation  of  a 
testator's  words. 

"  6.  Where  the  words  of  a  will,  aided 
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be  added, — ^Evidence  to  prove  completed  intention,  in  other  words,  chaptob  xx. 
for  the  purpose  of  establishing  that  the  document  propounded  is 
in  fact  the  testator's  lost  will,  or  a  part  of  it.  Such  evidence, 
according  to  the  practice  of  the  Courtfi  of  Scotland,  may  be  taken 
in  an  action  or  suit  brought  for  the  purpose  of  interpreting  the 
will,  in  which,  of  course,  it  precedes  all  other  inquiries. 


SECTION  L 

Evidence  for  the  ruRPOSB  of  enabling  the  Court  to  read 

THE  Will. 

681.  For  this  purpose  the  Court  may  require — (1)  a  correct  (^)  'f'*"?^P* 
transcript  of  the  will  into  legible  characters ;  (2)  a  translation  of  utioD ;  (8)  Ex. 
it ;  (3)  an  explanation  of  terms  of  art  used  in  it ;  and  (4)  an  expo-  tenSa^*^4)°Ex- 
dtion  of  any  rules   of  foreign   law  affecting  its  interpretation.  pi*°**»<>^  of 
Information  of  this  description  is  evidence  of  the  contents  of  the 

will 

682.  (1.)  Transcription  of  the  will  may  either  be  of  the  whole,  Words  iile- 
as  where  it  is  written  in  a  foreign  character,  or  of  particular  words  S- obliterated, 
which  are  either  illegible,  or  erased,  or  written  in  cypher.     Evi- 
dence of  what  the  characters  are  or  were,  or  of  what  they  denote, 

will  be  admitted  according  to  circumstances.  We  select  an  illus- 
tration applicable  to  each  of  the  cases.  In  OoUet  v.  Beechey} 
the  testator,  who  was  a  sculptor,  bequeathed  to  the  plaintiff  "  all 
the  marble  in  the  yard,  the  tools  in  the  shop,  bunkers,  mod.  tools 
for  carving,"  &c. ;  and  the  question  was,  whether  the  syllable  mod. 


bjevidenoe  of  the  material  facts  of  the 
csM,  are  insufficient  to  determioe  the 
testator's  meaning,  no  evidence  wiU  be 
admJHible  to  prore  what  the  testator  in- 
tended;  and  the  will  (except  in  certain 
special  cases, — see  Propoeiuon  7)  wiU  be 
void  for  nncertainty. 

*'7.  Notwithstanding  the  role  of  law, 
which  inakes  a  wiU  void  for  uncertainty 
where  the  words,  aided  by  evidence  of 
the  material  facts  of  the  case,  are  insuflB- 
cient  to  determine  the  testator's  meaning, 
ConrtB  of  law,  in  certain  special  cases, 
admit  eziiinsic  evidence  of  inUntion  to 
make  certain  the  per§on  or  thing  intended, 
when  the  description  in  the  will  is  in- 
saflksient  for  the  purpose. 

** These  cases  may  be  thos  defined; 
where  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition  {i.e,,  the 
per$on  or  thing  intended),  is  described  in 


terms  which  are  applicable  indifferently 
to  more  than  one  person  or  thing,  evi- 
dence  is  admissible  to  prove  which  of  the 
persons  or  things  so  described  was  in- 
tended by  the  testator." 

The  first  proposition  is  a  rule  of  con- 
struction introductory  to  the  subject,  but 
not  necessarily  belonging  to  it.  The 
second  and  third  are  correlative  proposi- 
tions, and  are  comprehended  in  our  third 
subdivision.  The /ourtA  proposition  cor- 
responds to  our  first,  and  the  fifth  to  our 
second  subdivision.  The  »ixth  and  seventh 
propositions,  again,  are  correlative,  and 
correspond  to  our  sixth  subdivision.  Our 
fourth  and  fifth  subdivisions  are  not  the 
subject  of  separate  discussion  in  the  work 
of  Sir  James  Wigram. 

^  Goblet  V.  Beeehey,  3  Sim.  24 ;  Wig- 
ram,  App.  187,  189. 
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cHAFTiR  XX.  (which  was  at  the  end  of  a  line,  and  apparently  part  of  an  nn- 
finished  word)  denoted  models^  which  were  works  of  art  of  consider- 
able value,  or  was  to  be  read  in  conjunction  with  the  next  word, 
as  *'  modelling  tools."  In  the  original  codicil,  the  letters  mod.  were 
followed  bj  a  small  mark,  which  was  alleged  by  the  one  party  to 
be  the  letter  "  s,"  and  by  the  other  to  be  a  hyphen,  or  the  letter 
"  g."  Sir  John  Leach,  V.-C,  remitted  to  the  Master  to  inquire 
what  the  testator  intended  by  the  word  in  question,  with  power  to 
call  to  his  assistance  persons  skilled  in  the  art  of  writing,  and  also 
persons  who  had  a  competent  knowledge  of  tools  and  articles  used 
in  statuary.^  In  Glass/ord^s  Trustees  v.  Glassford?  it  was  objected 
to  a  deed  of  entail  that  the  last  two  letters  of  the  word  dispone,  in 
the  prohibitory  clause,  were  written  on  an  erasure,  without  tlieir 
being  noticed  in  the  testing  clause.  The  Lord  Ordinary  remitted 
to  a  skilled  engraver,  who  reported  that  the  letter  "n"  was 
written  on  an  erased  surface,  and  that  through  this  letter  "  n  "  an 
"s,"  which  previously  filled  the  space,  might  be  easily  traced, 
thereby  establishing  the  fact  that  the  word  originally  written  was 
the  word  "  dispose." 
wnis  written  683.  Of  the  admission  of  evidence  for  the  purpose  of  reading 
dlnoe^to  prove  expressions  written  in  cypher  we  have  an  example  in  the  case  of 
£e  ^£toi^'  "^^'^  ^'  Charmer?  A  will  contained  the  following  bequest :— "  I 
give  and  bequeath  to  my  son  William  the  sum  of  L  x.  x, ;  to  my 
son  Robert  the  sum  of  o.  x,  x**  The  numerical  symbols  were  written 
in  pencil  in  the  original  will,  but  were  included  in  the  probate. 
It  appeared  that  the  testator  had  carried  on  the  business  of  a 
jeweller,  and  had  in  the  course  of  his  business  used  certain  marks 
or  symbols  to  denote  prices,  &c.  Sir  John  Romilly,  M.R,  admitted 
extrinsic  evidence  to  prove  that,  according  to  the  system  of  nota- 
tion used  by  the  testator,  the  letters  i.  x,  x,  and  o.  x,  x,  represented 
the  sums  of  £100  and  £200. 
Will  in  foniRn  684.  (2.)  A  will  expre.ssed  in  a  foreign  language  is  read  by  the 
throngTthr*  Court  through  the  medium  of  a  proved  translation.  In  Scotland,  the 
medium  of  Commissary  or  Sheriff  confirms  either  the  original  will,  or  an  official 
tion:  prolate  copy  issuing  from  a  court  in  which  it  has  previously  been  proved; 
of  such  will*.  ^^^^  1^  either  case,  the  will,  if  expressed  in  a  foreign  language, 
must  be  accompanied  by  a  translation  into  English.  The  practice 
of  the  English  Court  of  Probate  differs  from  ours  in  regard  to 
translations.  Probate  is  not  granted  of  an  original  will  in  a  foreign 
language,  but  of  a  translation  only.  Where  probate  is  sought  of  on 
English  will,  previously  proved  in  a  foreign  jurisdiction  (through 

1  Wigram,  App.  196.  '  KeU  t.  Charmer,  23  Beav.  195. 

•  Gl(Uiford*8  Tra,  v.  Glasrford,  7  July 
1864,  2  Maq>h.  1817. 
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the  medium  of  a  translation),  two  courses  are  open.  Where  the  chaftkb  xx. 
Court  is  asked  to  grant  an  ancillary  administration  on  the  footing 
that  the  will  has  been  recognised  as  valid  bj  the  foreign  court,  a 
re-translation  of  the  translation  so  recognised  must  be  produced  ; 
but  where  probate  is  sought  of  the  document,  not  as  having  been 
recognised  bj  the  foreign  court,  but  as  being  valid  bj  the  law  of 
the  foreign  country,  it  proceeds  upon  a  certified  copy  of  the  original 
will.i 

685.  A  translation  of  a  will,  even  when  issuing  from  a  Court  Tnnsiition 
of  Probate,  is  not  binding  on  a  Court  of  construction,  if  the  accu-  coSrt^of'p^ 
racy  of  the  translation  is  impugned  by  a  party.*    And  where  con-  ^-  whether 
flicting  evidence  is  laid  before  a  Court  as  to  the  meaning  of  an  coartof  oon- 
expression  in  a  foreign  will,  the  Court  must  determine  the  meaning  ■*™^^®"^ 

fur  itself,  by  examining  the  reasons  assigned  by  the  witnesses,  as 
in  any  other  case  of  conflicting  evidence  upon  matter  of  opinion. 
In  such  a  case,  if  the  judge  is  conversant  with  the  foreign  language, 
his  knowledge  of  its  construction  will  of  course  enable  him  the 
better  to  appreciate  the  reasons  assigned  for  the  different  readings, 
or  he  may  obtain  from  books  or  private  sources  the  information 
necessary  to  enable  him  to  weigh  the  conflicting  opinions.' 

686.  (3.)  The  reception  of  evidence  in  explanation  of  the  mean-  Evidence  inex- 
ing  of  terms  of  ait  is  matter  of  daily  practice  in  actions  upon  con-  the'mM?DiDgof 
tracts.    It  is  of  course  equally  admissible  where  such  terms  occur  tcrmaorirt. 
in  a  wilL^     And,  in  a  question  as  to  the  meaning  of  an  ancient 

deed,  the  Court  will  look  at  other  deeds  of  the  period  in  order  to 
explicate  its  phraseology.* 

687.  (4.)  Beference  is  made  to  the  introductory  chapter  on  In- 


'  In  the  goods  of  Ik$kai$,  and  in  the 
fTBods  of  The  CuunUu  de  Viijny,  34  L.  J. 
Pr.  58. 

'  See  the  csee  of  Enohin  ▼.  Wglie^ 
infra.  In  a  qnestion  of  the  oonttruciion 
of  a  law  expretsed  in  a  foreign  langoage, 
the  Jadtcial  Committee  of  the  Privy 
Coondl  proceed  as  far  as  possible  on  their 
own  knowledge  of  the  language,  under 
referenoe  to  dictionaries  or  works  of 
anthoritj.  See,  for  example,  SSrendat  v. 
SaUae,  Law  Bep.,  1  P.  C.  Ap.  152,  and 
Adv.-Oen»  ▼.  Bruneau,  id,  p.  169,  on 
appeal  from  the  Mauritius. 

'  TbuSv  in  the  course  of  the  argument 
OD  the  ooostruetion  of  a  phrase  in  a  will 
in  the  Russian  language,  the  question 
being  whether  two  substantives  were  both 
governed  by  the  preposition  "in,"  the 
Lords  Justioes  in  C^ncery  inquired  of 
a  gentlsDUUi  in  court  conversant  with  the 


language  whether  there  was  a  word  in 
the  original  corresponding  to  "in/*  and 
whether  the  two  nouns  were  both  in  the 
same  case,  and  both  governed  by  the 
preposition.  Upon  the  information  thus 
obtained,  their  Lord»hips  expressed  them- 
selves as  being  satisfied  that  the  passage 
had  been  oorrectly  translated  ;  Enohin  v. 
Wylie,  29  L.  J.  Ch.  844,  846. 

*  OoUet  V.  Beeehey,  8  Sim.  24,  where 
evidence  was  taken  as  to  the  meaning  of 
the  terms  "  bunkers  '*  and  "  models,"  part 
of  the  apparatus  of  a  sculptor^s  establish- 
ment. 

^  Ker  V.  Jnnes,  per  Lord  Eldou,  5  Pat. 
425,  where  his  Lordship  observed  that  he 
looked  at  a  deed  (being  one  of  those  re- 
ferred to  in  the  argument)  not  as  being 
coimeoted  with  the  history  of  the  case, 
but  to  see  what  waj  the  SccUish  law  lan- 
guage of  the  period. 
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CHAFTSE  zx.  tematioDal  Law  for  a  statement  of  the  conditions  under  which 

Evidence  of      resoit  maj  be  had  to  foreign  law  in  the  interpretation  of  a  will, 

fulDction  of  *     *°^^  °'  ^'*®  effect  to  which  evidence  of  the  foreign  law  is  received 

construing  the  by  the  Court  of  Construction.^    For  the  present  purpose  it  is  sufli- 

de!egate<i.        cient  to  State  that,  according  to  the  latest  and  most  authoritative 

dicta,  the  function  of  construing  the  will  is  always  to  be  exercised 

by  the  Court,  not  delegated  to  counsel ;  and  the  opinions  of  connsel 

lecurned  in  the  law  of  the  foreign  country  are  only  received  for  the 

purpose  of  informing  the  Court  of  the  rules  of  law  applicable  to  the 

construction  of  the  testamentary  instrument,  and  to  enable  the 

Court  to  put  a  proper  construction  upon  the  instrument^ 

688.  The  duty  of  a  Court  of  construction  in  relation  to  the  in- 
terpretation of  a  foreign  instrument  is  thus  summarised  in  the 
leading  opinion  in  the  case  of  Di  Sora  v.  Phillips :  •  "  Where  a 
written  contract  is  made  in  a  foreign  country,  and  in  a  foreign 
language,  the  Court,  in  order  to  interpret  it,  must  first  obtain  a 
translation  of  the  instrument;  secondly,  an  explanation  of  the 
terms  of  art  (if  it  contains  any) ;  thirdly,  evidence  of  any  foreign 
law  applicable  to  the  case ;  and  fourthly,  evidence  of  any  pecoliar 
rules  of  construction,  if  any  such  rules  exist,  of  the  foreign  law. 
With  this  assistance  the  Court  must  interpret  the  contract  itself 
on  ordinary  principles  of  construction/' 


SECTION  11. 

Evidence  fou  the  purpose  of  iDEXTin-iNo  the  Persons 
Axu  Things  named  in  the  Will.* 


identiflcaiion  689.  This  kind  of  evidence  is  most  usually  resorted  to  for  the 
andobjectTof  P^^l^se  of  ascertaining  the  particular  persons  who  are  interested 
the  testamen-  under  the  will,  and  the  particular  things  which  are  the  subjects  of 
lion.'  ^*^  disposition.  The  rule  which  admits  such  evidence  is,  however,  not 
confined  to  the  case  of  the  identification  of  the  subjects  and  objects 
of  the  grant ;  and  it  is  clear  that  where  a  person  or  thing  is  even 


^  Supra^  Chapter  II. ,  Section  VIIL 
a  OampbtWg  Exrx,  ▼.  CUnfon'a  TVa.,  22 
June  1866,  4  Maq>h.  858.  This  wae  the 
method  of  construction  foUoved  by  the 
House  of  Lords  in  two  English  cases  of 
f^reat  importance,  Enohin  y.  Wfflie,  10 
H.L.  Ca.  p.  1,  81  L.  J.  Ch.  402,  and  The 
Ducheu  Dl  Sora  ▼.  PhillipB,  10  H.L.  Ca. 
62  i,  88  L.J.  Ch.  129.  Any  doubt  which 
may  hare  been  entertained  as  to  the  pro- 
vince of  a  Court  of  construction  in  snch 
questions  must  yield  to  the  unanimous 


opinion  of  the  judges  conrtitnttog  the 
Court  of  appeal  in  the  latter  case. 

*  10  H.L.  Ca.  638,  per  Lord  Gibd- 
worth.  And  see  the  more  elabonte 
opinion  of  Lord  Chelmsford  in  support 
of  this  view,  pp.  686-642. 

^  For  the  cases  subsequent  to  1868 
falling  under  tliis  section,  referenoe  is 
made  to  Chapter  XVIII.,  Sections  L  sad 
IE.,  on  the  interpretation  of  wurdi  de- 
scriptive of  the  objects  and  subject  of  a 
will  or  bequest. 
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incidentally  referred  to  in  a  will,  it  must  be  competent  to  inquire  cbaptbr  ix, 
whether  there  be  in  rerum  riaturd  a  person  or  thing  answering  to 
the  description,  and  to  admit  evidence  of  such  surrounding  circum- 
stances as  are  necessary  to  make  the  allusion  in  the  will  intelligible. 
Bat  as  a  bequest  is  certain  where  the  subject  given  and  the  person 
to  whom  it  is  given  are  ascertained,  every  question  of  identifica- 
tion may,  for  practical  purposes,  be  treated  as  having  relation  either 
to  the  subject  or  to  the  object  of  the  disposition. 

690.  A  person  or  thing  is  evidently  only  then  correctly  and  imperfect  de- 
suflSciently  designed  when  the  words   of   the  will  (without  any  dered  certSu 
knowledge  on  the  part  of  the  reader  of  the  person  or  circumstances  eItrin8lrcir-°' 
of  the  testator)  are  suflBcient  to  distinguish  such  person  or  thing  cumstance*. 
from  all  other's ;  as  in  the  case  of  a  legacy  to  the  clergyman  of  a 

certain  parish  when  there  is  only  one  such  parish,  or  of  a  disposi- 
tion of  a  house  in  a  certain  town,  described  by  the  street  and  number 
of  the  street,  or  by  reference  to  a  map.  Such  designations  obviously 
do  not  give  rise  to  questions  of  identification.  A  designation  may, 
however,  be  so  defective  as  not  to  indicate  any  particular  person  or 
tiling  to  one  who  is  ignorant  of  the  circumstances  of  the  testator  and 
his  family,  but  may  be  rendered  definite  and  certain  by  evidence  of 
those  circumstances ;  in  which  case  the  maxim  applies,  id  cerium 
hdbetur,  quoad  cerium  reddi  poiesi.  Or,  again,  a  designation  may 
be  so  inaccurate  as,  prima  fade,  to  indicate  a  dififerent  person  or 
thing  from  the  one  intended,  and  yet  the  true  meaning  may  be 
rendered  certain  by  evidence  connecting  the  testator  with  the 
subject  of  the  designation. 

691.  These  observation  are  applicable  to  general  and  collective  Extension  of 
words  of  designation  as   well  as  to  individual  names.     Words  generai^desig- 
descriptive  of  classes  of  persons,  or  even  of  relationship,  have  °*^^^*  worda. 
different  meanings  assigned  to  them  in  different  countries.    A  legacy 

by  a  Scotsman  to  establish  an  ''  liospital "  was  sustained  as  a 
trust  for  founding  an  educational  institution ;  ^  the  same  term  used 
in  the  will  of  an  Englishman  would  be  understood  to  apply  to  an 
establishment  for  the  cure  of  diseases.  A  bequest  in  favour  of 
*•  godly  persons,"  and  "godly  preachers  of  Christ's  holy  gospel," 
receives  an  interpretation  in  conformity  with  the  religious  per- 
suasion of  the  testator.*    So  also  in  the  case  of  estate, — the  word 


^  Mag%.  of  Dundee  v,  Morris,  1  May 
1S58,  3  Maoq.  184. 

*  Shore  T.  Wilton  {Lady  ffeidey's 
Trud),  9  Clark  &  Fin.  355.  On  this 
princi|>]e,  also,  where  any  dispute  ariBee 
M  to  tlie  proper  adnuDistration  of  a  tmst 
for  paipoaei  of  a  benevolent  or  religious 
character^  the  Court  wiU  inquire  into  ihe 


religious  tenets  of  the  society  with  which 
the  trust  is  connected,  and  will,  if  neces- 
sary, declare  what  the  doctrines  of  the 
society  are,  and  whether  they  hare  been 
adhered  to ;  Davidson  v.  Aikman,  16 
Not.  1803,  M.  14,592  (interlocutor); 
and  cases  cited  infra.  Chapter  LIII', 
Section  II. 
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cHAFTiB  XX.  ''  stock  **  will  lecelve  a  differeDt  interpretation  according  as  the 

testator  is  a  merchant,  a  farmer,  or  a  fund-holder ;  "  books,"  according 

as  he  is  an  author,  a  publisher,  or  a  collector ;  "  jewels,  clothes,"  &c, 

according  as  he  is  a  wearer  or  a  vendor  of  the  articles.    Accordingly 

it  has  become  an  established  rule  of  interpretation  that,  for  the 

purposes  of  identification,  the  Court  may  inquire  into  every  material 

fact  relating  to  the  person  who  claims  to  be  interested  under  the 

will,  to  the  property  which  is  claimed  as  the  subject  of  disposition, 

and  to  the  circumstances  of  the  testator  and  his  family  and  affairs,^ 

The  kind  of  evidence  upon  which  a  Court  of  construction  will 

proceed  is  best  illustrated  by  the  cases  which  have  occurred  in 

practice. 

idantiflcation  692.  (1.)  Confining  our  attention  in  the  .first  place  to  the  identi- 

or  Object a?the  fication  of  the  pcrsons  or  subjects  of  the  disposition,  we  begin  with 

gnnt '.effect of |j}ie  simplest  case,   the  identification  of  an  individual  grantee. 

iiiuinoiDer  or      ,^^  f  .  ii.  .•"!*• 

miBdeecription.  Where  the  name  is  correctly  given,  but  the  designation  is  defective, 
the  identity  of  the  claimant  with  the  person  designed  in  the  will 
usually  admits  of  being  established  by  circumstances  connecting 
the  claimant  with  the  testator.  Errors  of  spelling,  the  omission  of 
one  of  the  legatee's  Christian  names,  &c.  are  disr^arded,^  and  more 
material  errors  of  nomenclature  are  removed  by  evidence  of  circum- 
stances accounting  for  the  mistake.'  The  principle  is  illustrated 
by  a  case  where  a  legacy  bequeathed  to  "  Janet  Keiller  or  William- 
son, confectioner  in  Dundee,"  was  claimed  by  Agnes  Keiller, 
widow  of  Wedderspoon,  who  had  been  a  confectioner  in  Dundee, 
This  person  had  a  sister,  Janet  Keiller,  married  to  a  seaman  named 
Whitton,  residing  in  Broughty-Ferry,  near  Dundee,  and  the  trustees 
of  the  settlement  brought  an  action  for  determining  which  of  them 
had  right  to  the  legacy.  Janet  Keiller  did  not  claim.  Agnes 
Keiller  or  Wedderspoon  founded  her  claim  on  the  circumstance 
that  in  five  previously  executed  wills,  with  eight  codicils  (which 
were  all  holograph),  found  in  the  truster's  repositories,  she  was 
named  Keiller,  and  designed  confectioner  in  Dundee,  being  de- 
scribed in  one  as  "Janet  Keiller,  confectioner  in  Dundee;"  in 
another  as  **  Keiller,  spouse  to  Wedderspoon,  confectioner  in 
Dundee ;  '*  while,  in  a  third,  a  legacy  was  left  to  "  Helen  SmiUi, 
whom  Mrs  Wedderspoon  takes  the  charge  of,"  and  it  was  proved 
that  the  claimant  had  been  in  the  habit  of  corresponding  with  the 

^  Wigimm,  p.  65  (Proposition  5).  erMon  in  a  proper  name  in  a  tested  vill 

'  Morton  v.  Hunter,  26  Nov.  1880,  4  was  made  at  the  request  of  the  testator, 

W.  &  S.  879  ;  Madaine  v.  Madaine,  16  and  for  the  porpoee  of  correcting  a  mi^ 

Jone  1852, 14  D.  870  ;  Adv.-Oen,  y.  Lord  nomer ;  Jield  v.  Kedder^  24  Jane  1834, 

Forbet,  1  Feb.  1751,  1  Pat.  482.     Bat  12  Sh.  781. 

the  Court  will  not  admit  extrinsic  evi-  '  KeiUer  v.  Thomion'B  TVs.,  infra* 

dence  for  the  purpose  of  proving  that  an 
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t^tator,  and  receiving  money  from  him  for  behoof  of  Helen  Smith,  chapivr  xx. 
The  claimant  being  thus  identified  as  the  person  described  in  these 
various  wills  and  codicils,  it  was  suggested,  in  explanation  of  the 
misnomer,  that  the  clerk  who  copied  out  the  trust-deed  had 
erroneously  transcribed  Williamson  instead  of  Wedderspoon  from 
the  holograph  wills ;  and  the  Court  adopted  the  suggestion,  being 
"clearly  of  opinion  that  no  other  person  could  be  meant  except 
the  claimant^  In  a  subsequent  case  arising  out  of  the  came 
succession,  a  legacy  to  "  William  Keillor,  confectioner  in  Dundee," 
was  claimed  by  William  Keillor,  confectioner  in  Montrose,  and  by 
James  Keillor,  confectioner  in  Dundee ;  but  William  having  with- 
drawn from  the  competition,  the  Court  preferred  James,  being 
satisfied  that  he  was  the  person  to  whom  the  legacy  was  given. 
It  appeared  that  James  was  a  relation  of  the  testator,  and  had 
been  intimate  with  him ;  that  he  was  the  only  confectioner  of  the 
name  of  Keillor  in  Dundee ;  and  that  William  Keillor  had  never 
heen  a  confectioner  there,  and  had  not  been  a  confectioner  at  all 
until  a  few  months  before  the  death  of  the  testator.* 

693.  In  illustration  of  the  media  of  identification  we  shall  here  iiiostrations  of 
introduce  two  of  the  best  known  of  the  numerous  English  cases  on  fJnJijJd^ 
the  subject.  In  Beaumont  v.  Fell,^  the  testator  gave  a  legacy  of  England. 
£500  to  Catherine  Earnley.  No  person  of  that  name,  but  one 
Gertrude  Yardlcy,  claimed  the  legacy.  By  the  proofs  it  appeared 
that  the  testator's  voice,  when  he  made  his  will,  was  very  low  and 
hardly  intelligible ;  that  the  testator  usually  called  the  claimant 
"  Gatty,"  which  the  scrivener  who  took  instructions  for  drawing  the 
will  might  easily  mistake  for  Katy  ;  and  that  the  said  scrivener  not 
well  apprehending  the  name,  the  testator  directed  him  to  J.  S.  and 
his  wife  to  inform  him,  who  afterwards  declared  that  Gertrude 
Yardley  was  the  person  intended.  It  was  moreover  proved  that  the 
testator  in  his  lifetime  had  declared  that  he  would  do  well  for  her 
hy  his  wilL  The  Court  considered  that  in  this  case  the  name  only 
was  mistaken  ;  and  that  it  was  very  material  that  no  such  person 
as  Catherine  Eamley  claimed  the  legacy,  which,  together  with  the 
proofs  already  mentioned,  was  sufificient  to  entitle  the  plaintiff  to 
the  legacy. 

694.  In  StUl  v.  Hosie  a  testatrix  bequealhed  the  sum  of  £100 
"  unto  Sophia  Still,  the  daughter  of  Peter  Still,  of  Russell  Square." 
Peter  Still  had  only  two  daughters,  named  respectively  Selina  and 

^  KeiUer  ▼.   ThomMon'B  7V«.,  15  Dec.  medmble,  and  ■a^gests  that  the  Court 

1S24,  3  Sh.  396,  N.E.  279.  in  effect  made  the   bequest  which  the 

'  KttUer  ▼.  TJiomtonB  Tra.,  16  Jane  testator  intended,  but  failed  to  express 

1826,  4  Sh.  724,  N.E.  780.     Mr.  Dickson  (Law  of  Evidence,  §  208). 

«X{iKBMB  a  doubt  whether  the  descriptions  '  Beaumont  v.  Fell,  2  P.  Wms.  140. 
were  not  so  erroneous   as  to    be  irre- 
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OHAFTER  XX.  Msltj  Ahh.     The  attorney  who  made  the  will  and  another  proved 
that  Seliua  was  the  person  meant,  and  the  ease  was  referred  to  the 
Master  by  the  Vice-chancellor,  with  a  declaration  of  his  opinion 
that  Selina  was  the  person  entitled  to  the  legacy.^ 
Ancertainment        695.  Where  legacies  are  given  to  individuals  under  a  general 
swS^^toa**    designatio  personarum,  evidence  is,  of  course,  admissible  to  prove 
gpnmi  desi'ff-   that  a  claimant  is  one  of  the  persons  auswerinj?  the  description. 
naruau  As  lu  Avlniyre  V.  jfairms  Trustees?^  where  a  person  claimmg  the 

benefit  of  a  legacy  to  ettch  of  the  testator's  doma<3tic  servants  who 
should  be  in  his  service  at  the  time  of  his  death  was  allowed  to 
prove  that  she  had  taken  charge  of  the  place  of  business  of  a  firm 
of  which  the  testator  was  a  leading  partner,  had  served  him  daily 
with  his  luncheon  there,  and  was  in  the  habit  of  assisting  at  his 
residence  when  there  was  company.  On  these  indictee  the  claimant 
was  found  to  be  a  domestic  servant  within  the  meaning  of  the 
bequest,  and  to  be  entitled  to  the  legacy. 
Grantee  de-  696.  In  Other  cases,  evidence  has  been  admitted  to  prove  that 

pSudonym  or  the  testator  had  habitually  called  a  certain  person  by  a  peculiar 
uickuame.  name,  which  he  had  introduced  into  his  will.  The  case  of  Lu  v. 
Pain?  decided  by  Sir  J.  Wigram,  V.-C,  is  an  example.  A  bequest 
to  "  Mrs  and  Miss  Bowden,  of  H.,  widow  and  daughter  of  the 
Eev.  Mr.  Bowden,"  was  claimed  by  Mrs.  and  Miss  Washboume, 
widow  and  daughter  of  a  dissenting  dei^yman  of  that  name.  The 
claim  was  sustained  on  proof  that  Mrs.  Washboume's  maiden  name 
was  Bowden,  that  the  testatrix  had  been  intimate  with  her  family, 
that  she  had  been  in  the  habit  of  callinc^  the  claimants  bv  the 
name  of  Bowden,  and  on  the  mistake  being  pointed  out,  had  ac- 
knowledged it. 
Identification  697.  Bequests  to  Societies  constituted  for  religious  or  benevo- 

corporation*'***  '®°^  purposes,  or  to  official  persons  as  trustees  for  such  purposes^ 
and  their  office-  not  infrequently  give  rise  to  questions  of  identification  which  fall 
of  misnomer,  to  be  determined  by  extrinsic  evidence  under  similar  conditions  to 
those  which  obtain  in  relation  to  the  identification  of  individuals. 
A  partial  misnomer  will  not  vitiate  the  bequest,  and  evidence  is 
admissible  to  account  for  the  error ;  as  in  the  case  of  an  appoint* 
ment  of  the  "  Moderator  of  the  City  of  Aberdeen  "  (instead  of  Sifnod 
of  Aberdeen)  as  a  trustee  for  certain  charitable  purposes.*  A 
bequest,  however,  may  be  so  inaccurately  worded  as  to  create  a 
doubt  which  of  two  existing  societies,  similar  in  their  names  and 
functions,  is  entitled  to  the  money.     The  case  of  the  Scottish  Mis- 

^  Stm  V.  Hotte,  6  Madd.  192  ;  Wigram,  <  Lee  ▼.  Pain,  4  Hare,  251. 

jp  119-121.  <  Synod  of  Aberdeen  v.   I>r.  MUnet 

3  M'Infyre  v.  Pairrie't  Trs.,  12  No?.  Tra,,  '26  Feb.  1847,  9  D.  745. 
1863,  2  Maopb.  94. 
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mnary  Society  was  of  this  nature.^  A  legacy  to  "  The  Scottish  chaptkr  n. 
MissioDaiy  Society  of  the  Established  Church  "  was  claimed  by  the 
Scottish  Missionary  Society,  which  was  not  specially  connected  with 
BUY  leligions  denomination,  and  by  the  Home  Mission  Committee 
of  the  General  Assembly  of  the  Church  of  Scotland.  It  appeared 
that,  some  time  prior  to  the  date  of  the  will,  the  testatrix  had 
been  in  the  habit  of  subscribing  to  the  funds  of  the  Scottish 
Missionary  Society;  that  it  was  the  only  Society  answering  to 
the  terms  of  the  leading  designation,  that  its  purposes  were  those 
of  a  missionary  society,  namely,  the  dissemination  of  the  Christian 
reh'gion  in  heathen  countries,  that  the  Society  included  among  its 
members  and  officers  some  of  the  leading  ministers  and  laymen  of 
the  Established  Church,  and  that  the  testatrix  was  cognisant  of  the 
names  and  objects  of  the  General  Assembly's  missionary  schemes, 
as  shown  by  her  having  left  a  legacy  to  one  of  them  under  its 
proper  appellation.  The  judges  being  all  of  opinion  that  the  legacy 
denoted  an  individual  object,  and  not  merely  a  general  intention, 
it  was  held  that  the  claimants  representing  the  Mission  or  Scheme 
of  the  Church  of  Scotland  were  not  entitled,  because,  1st,  the  name 
of  that  scheme  did  not  at  all  correspond  with  the  name  or  designa- 
tion in  the  will ;  2d,  the  purposes  of  that  scheme  (home  missions) 
did  not  correspond  with  the  proper  character  of  a  missionary 
society;  and  My  the  testator  had  given  another  legacy  to  the 
scheme  under  the  name  of  the  Home  Mission,  which  made  it 
improbable  that  she  meant  to  give  this  legacy  to  the  same  object 
Tinder  a  totally  different  designation.  It  was  further  held  that  the 
Scottbh  Missionary  Society  was  entitled,  and  that  the  bequest  was 
not  void  for  uncertainty,  because,  Ist,  the  correct  and  complete 
name  of  the  society  was  set  forth  in  the  bequest,  which  was  a 
strong  point  in  its  favour  ;  and  2rf,  the  false  or  erroneous  descrip- 
tion, "of  the  Established  Church,"  was  unimportant,  as  it  did  noc 
destroy  the  identification,  and  merely  brought  the  case  within  the 
well-known  rule  ot  falsa  demonstratio.^ 

698.  A  society,  secular  or  religious,  may  change  its  name,  either  Effect  of  aa- 
as  a  result  of  amalgamation  with  kindred  societies,  or  to  make  tlje  *"™^**°°to/ 
name  correspond  with  some  extension  of  the  objects  of  the  society,  wbere  bequest 
or  of  the  area  of  its  operations.     In  such  a  case,  and  notwithstand-  dJtv  undents 
ing  changes  both  of  name  and  of  organisation,  a  legacy  to  the  **"if»°*^  °*™®- 
society  under  its  original  name  will  be  good,  and  may  be  claimed 
by  the  society  under  its  assumed  name, — the  elements  of  continuity 

^  ScoUitik  MUtionary  Society  v.  Home  tianity  among  the  Jews,  in  SommervaiVs 

Mimon  Committee  of  the  Church  of  Scot-  case,   8  Sb.    870  ;  Gordon' 8  Jlotpital  v. 

2aii<2,19Feb.  1858,  20  D.  634.     And  see  Ministers  of  Aberdeen,   8  July  1831,  9 

the  claims  of  the  Irish  Charter  School  Sb.  909. 

Society,  and  Society  for  Promoting  Chris-  ^  Per  Lord  Neaves,  20  D.  641-2. 
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cHArTEB  IX.  of  title  and  identity  of  purpose  being  proved  to  the  satisfaction  of 

the  Court,* 
Aflc«rUinmeDt        699.  In  Other  cases,  bequests  to  societies  are  given  in  terms 
iosututions  ^  ivhich  clcarly  are  not  intended  to  apply  to  a  specific  society  koovn 
genmTdljdK-^  ^  ^^^  testator,  but  to  a  society  or  societies  answering  the  descrip- 
nation.  tion,  if  such  exist.    The  case  of  Buff's  Trustees  v.  Societies  of  Scrip- 

ture Beaders*  is  an  instance  of  such  a  designatio  soeietatum  arisiDg 
under  two  l^acics  contained  in  different  codicils.  By  the  first  the 
testator  bequeathed  "  to  the  Societies  of  Scripture  Readers/'  in  nine 
towns  therein  named,  the  interest  of  his  Peninsular  East  India 
Railway  funds.  By  the  subsequent  writing  the  testator  left  a  sum 
of  money  to  the  constituted  authorities  of  certain  towns  for  similar 
purposes.  The  two  bequests  being  found  by  the  Court  to  be  dis- 
tinct, the  case  was  remitted  to  the  Lord  Ordinary  to  dispose  of  the 
claims  under  the  first  bequest,  and  an  interlocutor  was  pronounced 
finding  that  there  were  societies  answering  the  designation  in  only 
four  of  the  nine  towns  named,  and  these  were  accordingly  preferred 
to  the  extent  of  four-ninths  of  the  sum  bequeathed.' 
Identification  700.  (2.)  The  identification  of  the  subject  of  disposition  is 
of  SspSitiOT  governed  by  the  same  rules  in  relation  to  evidence  and  the  effect 
of  erroneous  and  imperfect  designations,  as  in  the  case  of  identifi- 
cation of  a  person  or  object.  A  description,  though  incorrect  in 
some  particulars,  may,  with  reference  to  extrinsic  circumstances, 
be  absolutely  certain,  or  at  least  sufficiently  so  for  the  purposes  of 
identification, — ^as  where  a  false  description  is  superadded  to  one 
which,  if  standing  alone,  is  correct  ''  Thus,  if  a  testator  devise 
his  black  horse,  having  only  a  white  one,^  or  devise  his  freehold 
houses,  having  only  leasehold  houses,^  the  white  horse  in  the  one 
case  and  the  leasehold  houses  in  the  other  would  clearly  pass.  In 
these  cases,  the  substance  of  the  subject  intended  is  certain,  and  if 
there  be  but  one  such  substance,  the  superadded  description,  though 
false,  introduces  no  ambiguity;  and  as  by  the  supposition  the 
rejected  words  are  inapplicable  to  any  subject,  the  Court  does  not 


1  Pringle  ▼.  M.  of  TweeddaU,  16  Dec. 
1823»  2  Sh.  588,  N.E.  505  ;  SommervaU 
V.  Edinburgh  BtUe  Society,  H  aL,  infra 
(ScottiBh  MiaaioiMury  Society's  claim). 

«  DufB  Tr8»  V.  Societies  of  Scripture 
JUadera,  19  Feb.  1862,  24  D.  552 ;  claim 
of  the  Irish  Schools  in  Sommervail'a  case, 
22  Jan.  1830,  8  Sh.  870. 

'  Interlocutor,  24  D.  557,  note. 

^  Door  ▼.  Oeary,  1  Yes.  aen.  255 ; 
Tonch.  432. 

»  Day  V.  Trig,  1  P.  Wma.  286 ;  Doe 
d.  Ounning  y.  Lord  Cramtoun,  7  M.  & 


W.  1.  Bat  where  a  testator  devised**  all 
that  freehold  farm,  callcKl  the  Wick  Farm, 
in  Headington,  containing  200  acres  or 
thereabouts,"  it  was  held  by  Sir  J.  L. 
Knight-Brace,  V.-C,  that  12  acras  of 
leasehold  property,  part  of  the  said  farm 
(which  oonsisted  of  202  acres),  did  not 
pass;  ffaU  y.  Fisher,  1  OolL  C  C  47. 
The  ratio  of  the  jadgment  was»  that  ai 
there  was  a  freehold  subject  answenqg 
the  description,  there  was  no  room  for 
the  application  of  the  doctrine  of  fdm 
demonstratio. 


J 
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alter,  vary,  or  add  to  the  effect  of  the  will  by  rejecting  them.    To  chaptkr  xx. 
such  cases  the  maxim  falsa  demonstratio  non  nocet  may  with  pro- 
priety be  applied ;  and  this  is  the  proper  limit  of  that  maxim/'  ^ 

701.  The  identification  of  a  subject  of  disposition  may  either  Evidence  for 
have  reference  to  a  document  of  debt  or  other  security,  where  there  may  JeUte  ° 
\%  a  reference  to  writings  in  general  terms,*  or  it  may  relate  to  the  either  to  the 
deteraiination  of  specific  personal,*  or  real  or  heritable  estate.*  utie,  or  to  the 
AndjiLa^question  as  to  whether  certain  lands  are  subjected  to  the  ®*'*^* 
fetters  of  an  entail,  it  is  clearly  competent  to  resort  to  extrinsic 
eridence  for  the  purpose  of  showing  that  the  lands  in  question  are 
possessed  as  part  or  pertinent  of  an  estate  which  is  described  by  a 
general  name  in  the  instrument  creating  the  entail.*    The  identifi- 
catioa  of  lands  passing  under  a  given  description,  or,  as  it  is 
termed,  the  question  of  parcel  or  no  parcel,  is  most  commonly  and 
properly  determined  by  evidence  showing  what  was  possessed  under 
antecedent  deeds  of  title  containing  the  same  or  a  similar  descrip- 
tion of  subjects.    In  a  case  of  this  kind,  a  grant  of  leasehold  estate 
described  the  subject  as  consisting  of  certain  lands  therein  named, 
extending  to  about  200  acres, "  and  the  village  of  Scartuaglowrane," 
and  part  of  W.  and  T.,  containing  by  estimation  140  acres.    On 
appeal  to  the  House  of  Lords  on  a  bill  of  exceptions,  it  was  held 
that  evidence  of  possession  was  rightly  admitted  to  show  that  1700 
acres  of  mountain  land  had  been  enjoyed  as  part  of  the  village  of 
Scartnaglowrane,  and  was  comprised   in    the  term  village,  and 
passed  by  the  grant, — ''  village  "  being  held  to  be  capable  of  such 
a  construction.®    In  this  case  the  principle  was  severely  tested ; 
but,  considering  the  loose  way  in  which  descriptions  of  heritable 
estate  are  put  together,  it  roust  be  admitted  that  possession  is  the 
only  reliable  exponent  of  the  meaning  of  the  terms  of  which  they 
consist. 


^  Wif^nun  on  ExtrinBic  Evidence,  4th 
ed.  p.  68. 

'^  PanUm  ▼.  OtUies,  22  Jan.  1824,  2 
Sh.  632,  N.E.  636 ;  Mdvin  v.  Nieol.  20 
May  1824,  3  Sh.  31.  N.E.  21  ;  Jwjlu  v. 
Harper,  18  Oct.  1831,  6  W.  &  S.  785. 

*  Duff^s  Trs.  V,  Societies  of  Scripture 
JUaderw,  19  Feb.  1862,  2i  D.  552  (qaee- 
tioo  as  to  East  India  BaUway  stock). 

*  DonaUTt  Trt,  v.  Donald,  26  March 
1864,  2  Macph.  922  ;  and  see  Logan  v. 
Wright,  2  April  1881,  5  W.  &  S.  242  ; 
iSUvaH  V.  Ferfjvmm,  27  Feb.  1841,  3  D. 
668. 


»  Earl  of  Stair  v.  King,  6  D.  821  ;  80 
April  1846,  5  BeU,  82;  EaH  of  Leven  and 
MdviUe  v.  CaHvfright,  12  June  1861,  23 
D.  1038. 

•  Waterparh  v.  Fennd,  7  CI.  (H.L. 
Ca. )  650.  The  case  is  valuable  for  the 
general  expositions  contained  in  the 
opinions  of  the  Judges  as  to  the  principles 
upon  which  parole  evidence  may  be  ad- 
mitted. In  these  opinions  a  general 
concurrence  is  expressed  in  the  views 
embodied  in  Yice-ChanceUor  Wigram's 
propositions. 


VOL.  I. 
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CRAFTKB  XX. 


SECTION  III. 


Secondary 
meftDing  may 
be  inferred 
from  circum- 
ttADceSy  where 
wordiare 
otherwiae  in- 
seDidble. 


Where  a  real 
object  exists 
aDswering  to 
the  primary 
meaning,  evi- 
dence of  secon- 
dary meaning 
not  admitted. 


Where  the  Words  of  the  Will  are  insensible  with 
reference  to  extrinsic  circumstances. 

702.  The  rule  now  to  be  stated  is  confined  in  its  application  to 
eases  where  the  evidence,  which  is  always  admissible  for  the  pur- 
pose of  identification,  fails  to  disclose  any  person  or  thing  (as  the 
case  may  be)  answering  to  the  words  of  the  will  in  their  strict  and 
primary  acceptation.     In  such  a  case  the  words  so  construed  are 
said  to  be  insenMle  with  reference  to  extrinsic  circumstances,  there 
being  no  external  object  to  which  they  can  be  applied.     But  as  a 
testator  is  always  supposed  to  contemplate  real  persons  and  things 
in  the  expression  of  his  testamentary  wishes,  it  is  presumed,  in  the 
case  under  consideration,  that  the  words  are  used  iu  some  popular 
or  secondary  sense  of  which  they  may  be  susceptible.     For  the 
purpose  of  giving  a  real  meaning  to  the  words  which  create  the 
difficulty,  it  is  apparent  that  the  Court  must  have  the  power  of  in- 
quiring whether  there  are  any  extrinsic  circumstances  su^estive 
of  a  sense  in  which  the  words  may  be  applied  to  some  actual  person 
or  thing,  and  of  determining  the  construction  accordingly. 

703.  The  converse  of  this  rule  of  law,  namely,  that  words  which, 
in  their  primary  meaning,  represent  real  persons  or  things,  cannot 
have  a  different  meaning  impressed  upon  them  by  extrinsic  circum- 
stances, is  a  self-evident  proposition,  and  requires  no  authority  to 
support  it.^     It  may,  however,  be  illustrated  by  the  familiar  rule 
of  construction,  that  v/ords  descriptive  of  the  legal  order  of  succes- 
sion, as  "  heir,"  "  next  of  kin,"  Arc,  are  not  to  be  bent  from  their 
natural  meaning  by  considerations  of  intention  deduced  from  the 
circumstances  of  the  testator  or  of  the  alleged  disponee.    Such 
words  always  have  a  real  meaning,  because  every  person  necessarily 
has  an  heir-at-law  and  a  personal  representative,  the  Crown  being 
entitled  to  succeed  failing  heirs  of  the  testator's  blood  or  kindred. 
Among  the  many  questions  involved  in  the  decision  of  the  case  of 
the  Earl  of  Selkirk  v.  Douglas,^  this  instructive  ruling  will  he 
found  in  the  final  interlocutor : — *'  Find  that  from  the  legal  import 
of  the  clause  '  heirs  and  assigns  whatsoever,'  in  the  late  Duke  of 
Douglas  his  contract  of  marriage,  A.  D.,  as  heir  of  line,  is  called  to 
succeed  to  the  said  Duke  in  that  part  of  his  e-state  claimed  by  the 
Earl  of  Selkirk ;  and  that  the  parole  evidence  offered  by  the  Earl  of 
Selkirk,  to  the  effect  of  giving  a  different  meaning  to  the  said  clause., 


^  These  propositions  are  discnssed  in 
Wigram,  pp.  42-60. 


>  Earl  of  Selkirk  v.  Dougltu,  27  Maidi 
1779,  2  Pat.  449. 
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is  not  competent"  ^  The  interlocutor  containing  this  finding  was  chaptkr  xi. 
affinned  on  appeal  In  the  cases  in  which  a  flexible  meaning  has 
been  given  to  terms  descriptive  of  heirs,  such  as  the  Eoxburghe  and 
Linplum  cases,  it  will  be  found  that  the  reasons  for  the  adoption  of 
the  special  meaning  are  drawn  exclusively  from  the  terms  of  the 
settlement,  with  the  necessary  assumption  of  an  actual  pedigree 
and  estate  to  which  the  destination  is  to  be  applied.* 

704.  The  cases  in  which  the  rule  under  consideration  is  legiti-  Secondary 
inately  applied  are  those  relating  to  the  construction  of  general  ^^SJi^^t^ 
words  of  designation  where  there  are  no  real  objects   Precisely  ^^JJJ^^^^ 
answering  to  the  designation.     Thus,  in  the  case  of  a  legacy  to  the  no  objects  :^^ 
ciiildren  of  A.,  where  A.  has  no  children  either  at  the  date  of  the  read  "gnnd. 
will  or  afterwards,  but  at  the  date  of  the  will  he  has  a  grandchild,  children." 
who  survives  the  testator,  the  rule  in  question  authorises  the  re- 
ception of  evidence  of  these  facts  for  the  purpose  of  finding  an 

object,  namely,  the  grandchild  in  question,  to  whom  the  designation 
will  apply  in  a  secondary  sense.'  On  this  principle,  where  a  legacy 
was  given  to  each  of  the  three  daughters  of  a  person  named,  and  there 
were  four  daughters  in  existence  at  the  date  of  the  will,  who  all 
survived,  the  bequest  being  uncertain  (and  therefore  insensible) 
with  reference  to  the  actual  circumstances  of  the  family,  evidence 
was  admitted,  upon  which  the  Court  was  enabled  to  construe  the 
words  as  importing  a  legacy  of  the  prescribed  amount  to  each  of 
the  daughters.* 

705.  One  of  the  most  important  applications  of  the  principle  Whether  uiegi- 
(resting,  meanwhile,  exclusively  upon  English  authority)  is  found  in  would  uke 
the  rule  according  to  which  a  bequest  to  the  existing  children  of  a  n^^o^'if^^f^ 
person  named  receives  effect  in  favour  of  illegitimate  children,  were  no  lawful 
where  there  never  were  lawful  children  existing  to  whom  the  words  *'°** 

of  the  will  could  apply.  The  most  distinct  case  is  that  of  a  bequest 
to  the  children  of  a  person  deceased  who  never  had  any  legitimate 
children.*  The  principle  lias  been  carried  one  step  farther  in  the 
much  canvassed  case  of  Gill  v.  Shelley?  The  question  was  as  to 
meaning  of  a  bequest  of  residue  to  be  divided  amongst  certain 
classes  of  persons,  "  amongst  whom,"  said  the  testator,  **  I  include 
the  children  of  the  late  Mary  Gladman.''  Mary  Gladmau  had  only 
one  l^itimate  child,  whose  representatives  accordingly  laid  claim 

^  2  Pat.  ^65.  were  (in  accordance  with  this  role)  ez- 

'  CSiapter    XXIV.    (DeBtinationa    to  eluded  from  participation  in  the  bequest. 

Hein  of  ProTision).  ^  Bogle   v.    M*Lehote,  28  Feb.    1815, 

'  See  obaervations  on   this    point  in  Home,  274. 
Chapter  XXXVIIL,  Section  I.,  distin-  ^  2  Jarman  on  Wills,  6th  ed.    1082, 

gnisbiog  this  from   the  case  of  JRhiniTs  infra^  Chapter  XXXVIIL,  Section  I. 
Tr$,  T.  Leiih^  5  Macph.  104,  where  there  '  Oill  v.  SheUey,  2  Kuss.  and  Mylne, 

.were  children  existing,  and  grandchildren  836  ;  and  see  obsenrations  in  Wigram,  pp. 

58-60. 
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CHAPTEB  XX.  to  the  provisioiL  Charlotte  Shelley,  an  illegitimate  child,  born  be- 
fore marriage,  claimed  an  equal  share  of  the  provision  as  one  of  the 
persmis  designated  by  the  words  of  the  gift.  It  was  maintained 
that  the  bequest  to  Mary  Gladman's  childi'en  was  one  in  favour  of 
a  plurality  of  objects,  and  that  as  no  state  of  circumstances  ever 
existed  or  could  arise  with  reference  to  which  the  testator  could 
have  used  the  word  *'  children  "  in  its  proper  sense,  as  confined  to 
lawful  issue,  a  case  was  presented  in  which  evidence  of  the  use  of 
the  word,  in  the  sense  of  including  a  natural  child,  might  besought 
in  the  surrounding  circumstances.  This  argument  prevailed,  and 
it  was  decreed  that  the  claimant  Charlotte  Shelley,  though  illegiti- 
mate, was  entitled  to  a  share  in  the  distribution  of  the  residue 
jointly  with  the  representatives  of  the  legitimate  cliild. 
"  Esute  "  706.  Under  this  rule  also,  a  bequest  by  a  testator  of  all  "  my  " 

to°8ubject?of ^  estate  of  a  particular  description  is  held  to  apply  to  estate  of 
power.  which  he  has  the  power  of  disposal,  if  he  had  no  such  estate  in 

property.^ 

SECTION  IV. 

Proof  of  the  Testator's  knowledge  of  Facts  material  to 

THE  Construction  of  the  Will. 

Evidence  of  707.  Wherever  facts  of  family  history,  facts  connected  with 

generally  ad°  the  identification  of  the  objects  of  the  will,  or  the  estate  which  the 
viildatethe*^  tcstator  possessed  or  professed  to  dispose  of ,  are  competently  before 
grant ;  aecm  in  the  Court,  it  would  Seem  that  evidence  of  the  testator's  knowledge 
identification,  o'  those  facts  is  also  Competent  But  it  is  only  in  exceptional 
cases  that  inferences  drawn  from  the  testator's  knowledge  of  such 
facts  can  be  called  in  aid  of  the  construction  of  a  will.  Thus,  to 
put  a  somewhat  crude  case,  it  would  not  be  legitimate,  in  a  question 
whether  a  large  estate  or  a  small  one  was  intended  to  pass,  to  gi^e 
any  weight  to  the  fact  that  the  testator  was  on  friendly  terms  with 
the  heir  or  competing  claimant  of  the  larger  estate,  and  that  he 
knew  very  little  of  the  legatee,  to  whom,  on  the  ground  of  relation- 
ship, the  particular  subject  was  left.  The  view  acted  on  by  the 
Court  was  thus  expressed  by  the  late  Lord  President  in  a  case 
where  the  parties  had  been  somewhat  liberal  in  their  admission  of 
extrinsic  facts  and  writings  :  *' Anything  in  the  nature  of  a  declara- 
tion of  intention,  or  any  statement  of  the  testator  from  which  an 
inference  can  be  drawn,  subsequent  to  the  execution  of  his  testa- 

^  Wigram,  pp.  19,  57,  and  authorities  estate,  operate  as  executioiiB  of  powen  d 

cited.    By  the  English  Wills  Act,  1  Vict.,  appointment,  unless  a  contrary  intentioa 

cap.  26,  §  27,    general  devises  of   real  shall  appear  from  the  wilL     This  appesza 

estate,  and  geneml  bequests  of  personal  to  be  the  rule  of  common  law  in  SooUsnd. 
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mentary  papers,  appears  to  me  to  be  quite  inadmissible.  On  the  chaptbk  xx. 
other  hand,  we  are  entitled  to  inquire  into  the  facts  afiectiug  the 
position  of  the  testator  at  the  time  when  he  made  his  settlement, 
and  also  at  the  time  when  he  made  his  codicil.  We  are  entitled 
to  know,  for  example,  what  was  the  amount  of  his  estate  at  each 
period  according  to  his  own  estimate^  because  considerable  light  may 
be  thus  obtained  in  ascertaining  his  intention  as  expressed  in  his 
testamentary  writings,  under  reference  to  the  fact  that  his  estate 
was  of  greater  or  less  value  at  one  period  and  at  another."  ^  More- 
over, evidence  of  the  testator's  personal  acquaintance  with  the 
legatee,  or  knowledge  of  his  name,  designation,  fortune,  &c.,  appears 
to  be  admissible  for  the  purpose  of  identification,  e.g.,  in  the  case  of 
a  misnomer  or  insufficient  description  of  the  legatee.*  And,  as  was 
seen  in  treating  of  the  construction  of  inconsistent  and  ambiguous 
provisions,  a  legacy  or  provision  cannot  be  rejected  because  of  a 
false  reason  assigned  for  it,  even  though  it  is  capable  of  proof  that 
the  testator  was  misinformed  in  regard  to  the  matter  of  fact.*  A 
will  may  be  reduced  on  the  ground  of  essential  error  on  the  part 
of  the  testator  ;  but  the  error  must  be  one  affecting  the  identity  of 
the  object  of  the  bequest,  or  of  the  subject  or  estate,  and  such  cases 
are  not  likely  often  to  arise.* 

708.  In  Kennell  v.  Abbott,^  a  testatrix  gave  a  legacy  to  a  man  Legacy  to  "my 
whom  she  described  as  **my  husband  Edward  Lovell,"  supposing  vow^here  ^ 
him  to  be  in  fact  such,  whereas  at  the  time  of  his  marriage  with  "^'FI*^  ^°' 

'  o  valid  by  reason 

the  testatrix  he  had  a  wife  living.    The  legacy  was  disputed  on  of  bigamy, 
the  authority  of  a  text  of  the  Civil  Law,®  and  on  the  ground  of 
error  caused   by   the  fraud  of  the  legatee.     Sir   E.   P.   Arden, 
recognising   the  principle   embodied  in   this  text,  held  that  the 
legacy  was  void.     His  decision,  he  observed,  was  not  to  be  under- 
stood as  determining  the   case   where,  from   circumstances   not 
moving  from  the  legatee  himself,  the  description  was  inapplicable, 
as  where  a  person  is  erroneously  supposed  to  be  a  child  of  the 
testator,  and  from  motives  of  love  and  affection  to  that  child, 
supposing  it  his  own,  he  has  given  a  legacy  to  it.     But,  he  con- 
tinued, "  this  is  a  legacy  to  the  lady's  supposed   husband,   and 
under  that  name.    He  was  the  husband  of  another  person,  and  had 

^  Free  Chureh  Tra.  v.  MaiUawi,  18S7,  of  fraud  was  granted,  and  one  of  essential 

14  &  at  p.  388,  and  aee  the  observations  error  refased,  8  D.  1078. 

of  the  same  Judge  in  Olendonwyn  t.  '  Kennell  v.  Abbott,  4  Ves.  802. 

Gordon,  8  M.  at  p.  1082.  '  "  Falsam  causam  legato  non  obesse, 

'  See  Boffle  ▼.  M*Lehoae,  Hume,  275.  Terius  est,  quia  ratio  legandi  legato  non 

'  Orant  ▼.  Grant,  9  July  1846,  8  D.  oobeBret ;    aed  plerumque  doli    exceptio 

1077.  locum  habebit,  si  probetur  alias  legaturus 

*  In  the  case  last  mentioned  an  issue  non  fuiase ; "  Dig.  lib.  86,  tit.  1,  L  72, 

«6. 
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cHAFTBR  XX.  ccrtaiiily  done  this  lady  the  grossest  injury  a  man  can  do  to  a 

woman.     .    .     .     Under  these  circumstances,  I  am  warranted  to 

make  a  precedent,  and  to  determine  that  wherever  a  legacy  is  given 

to  a  person  under  a  particular  character,  which  he  has  falsely 

assumed,  and   which   alone  can  be  supposed  the  motive  of  the 

bounty,  the  law  will  not  permit  him  to  avail  himself  of  it,  and 

therefore  he  cannot  demand  his  legacy." 

Knowledge  of         709.  In  the  construction  of  marriage-contracts  and  settlements 

element 'in  Se  ©  vidcnco  as  to  the  knowled<)[e  possessed  by  the  parties  of  facts 

coodtraction  of  aflfecting  their  rights  under  the  contract  or  settlement  appears  to 

tncts.  be  admissible.^ 

Knowledge  in  710.  There  are,  moreover,  cases  in  which  the  efScacy  of  a 
m^iewSr***"*  bequest  is,  by  a  rule  of  positive  law,  made  to  depend  on  the  know- 
ledge possessed  by  tbe  testator  of  material  circumstances,  and 
where,  accordingly,  evidence  of  such  kuowledge  is  admissible. 
Thus,  in  the  case  of  legatum  rei  alienee,  the  legacy  is  valid  if  Ihe 
testator  knew  that  the  thing  was  the  property  of  another,  and  is 
equivalent  to  a  gift  of  the  value  of  the  thing.  Evidence  of  the 
testator's  state  of  knowledge  as  to  the  ownership  of  the  subject  of 
the  legacy  is  then  necessary,  relevant,  and  admissible.^ 

711.  To  this  head  also  may  be  referred  the  subject  of  the 
admissibility  of  extrinsic  evidence  to  prove  an  intention  on  the 
part  of  a  testator  that  a  specific  estate  should  not  pass  or  be 
affected  by  his  general  disposition.  But  the  question  of  the 
admissibility  of  evidence  for  such  a  purpose  cannot  be  usefully 
discussed  except  in  connection  with  the  law  as  to  evacuation  of 
special  by  general  conveyances,  and,  to  avoid  repetition,  reference 
is  made  to  the  separate  chapter  on  this  subject.' 


SECTION  V. 

Evidence  in  Disproof  of  the  Presumption  against  Double 

Provisions. 

Distinction  lie-        712.  The  question  of  the  admissibility  of  extrinsic  evidence  in 
tinfi^ev?d«nc«    cases  as  to  the  effect  of  double  legacies  or  provisions,  is  one  of 


*  Foriong  v.  Tayhr^t  £xri.,  16  Sh. 
126,  8  April  1888,  8  S.  &  M'L.  177 ;  per 
Lord  Ck>ttenhain,  C,  p.  210;  per  Lord 
Jeffrey  in  Davidmm  t.  Mag$.  of  An- 
Btrvther  EaUer,  7  D.  851.  The  Court 
has  even  gone  the  length  of  authorising 
the  correction  of  a  erroneous  destination, 
which  had  been  introduced  into  a  deed 
collateral  to  a  marriage-contract,  on  proof 


that  it  waR  contrary  to  the  agreement  of 
the  parties  ;  North  BrUUh  I»9uranee  Cb. 
V.  Tunno(^,  1  Nov.  1864,  3  Maoph.  I. 
But  see  contra,  Stetoart  v.  Stewart,  10 
Aug.  1842,  1  Bell  796. 

»  CramUm  v.  Brown,  1674,  Bf.  8038 ; 
CaUo  v.  Gordon,  1748,  M.  8076,  8077; 
Elch.  "  Legacy,"  No.  15. 

»  Chapter  XXV. 
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some  nicety.    In  relation  to  double  legacies,  the  general  rule  is,  chapter  xx. 
that  boUi  are  payable,  unless  where  the  second  legacy  impliedly  in  sapport  of 
revokes  the  first,  or  is  a  mere  repetition  of  it.i    This  rule  being,  ^S\n  o^T^^^ 
not  a  presumption  of  law,  but  an  inference  ari^ns  from  the  terms  tion  to  it  (cou- 

ffxi         Ml    •     n  11  1  •  1  SI  »     -I     1         .  .    tradictory  of    . 

ot  the  Will,  It  follows  that  evidence  of  the  testator  s  declarations  is  the  will). 
not  admissible  to  contradict  the  will,  by  pro  viug  an  intention  to  give 
the  one  provision  in  substitution  for  the  other.*  An  early  decision 
of  the  House  of  Lords  allowing  such  evidence  must  be  considered 
erroneous,  and  would  not  now  be  regarded  as  a  precedent."  On 
the  other  hand,  the  inference  drawn  from  the  identity  or  similarity 
of  the  two  bequests,  to  the  eflect  that  only  one  of  them  is  intended  to 
take  effect,  is  a  presumption  of  law  rather  than  a  rule  of  construc- 
tion; and  it  would  appear  that  evidence  extrinsic  to  the  testa- 
mentary writings  is  admissible  to  show  that  the  testator  intended 
to  give  two  legacies,  on  the  principle  that  evidence  is  competent  in 
support  of  the  will,  but  not  in  contradiction  to  it.^  Upon  this 
principle  the  Court,  in  one  case,  took  into  consideration  circum- 
stances showing  that  in  the  interval  between  the  execution  of  the 
two  deeds  the  testator's  affection  for  the  legatee  had  increased, 
while  he  had  no  predilection  for  his  heir-at-law ;  ^  and  evidence 
showing  that  the  testator's  fortune  had  increased  is  admitted  as 
throwing  light  upon  the  intention.^ 

713.  An  important  authority  on  this  subject  is  the  opinion  of  Knffii'^h 
Sir  John  Leach  in  Hurst  v.  Beach^  who,  after  observing  that  the  »"*^°"^*'*' 
authority  of  the  Civil  Law  was  in  favour  of  the  reception  of  the 
evidence,  proceeded  to  say:  "Our  primary  principle  is,  that 
evidence  is  not  admissible  to  contradict  a  written  instrument.  In 
some  cases.  Courts  of  equity  raise  a  presumption  against  the 
apparent  intention  of  a  testamentary  instrument.  And  there  they 
will  receive  evidence  to  repel  that  presumption ;  for  the  effect  of 
such  testimony  is,  not  to  show  that  the  testator  did  not  mean  what 
he  has  said,  but,  on  the  contrary,  to  prove  that  he  did  mean  what 
he  has  expressed.     Thus,  where  the  Court  raises  the  presumption 

>  See  Chapters  XL.  and  XLL  (Leg-  Wignm,  V.-C.  ;   Uall  v.  HiU,  1  D.  & 

aeies,  whether  Oomulative,  &o.,  and  Sat-  War.  116  ;  UurBt  v.  Beach  ^  infra, 

ishurtioQ  of  Legacies).  '  Lindsay  v.  Arutruther'a  Tr.,  6  Ftsb. 

'  Per  Lonl  J.-C.  Hope  in  Horsbrugh  1827,  5  Sb.  29S,  N.E.  276. 

T.  Hor^ymgh^  9  D.  841'.  '  Dicta  of  Lord  Justice-Clerk  and  Lord 

•  Faleoner  v.  Falconer y  4  May  1721,  Jeffrey  in  IIorthrugh'B  case,  ut  tupra^ 
Boberts.  377  ;  Falconer  v.  Kir^*B  Cotlege  and  Lord  Truro  in  Stoddart  v.  Grant,  1 
of  Aberdeen,  81  Jan.  1721-2,  RoberU.  Maoq.  174  ;  Guy  ▼.  Sharpe,  1  My.  &  K. 
397.     Mr.  Dickson,  who  cites  the  case  589. 

(Law  of  Evidence,  §  228),  places  it  in  ^  Hurst  v.  Beach,  5  Madd.  851 ;  and 

oootnst    with  the    more  disoriminatiog  see  the  opinion  of  Earl  Cairns  in  Charter 

jodgmentsprononnoed  in  the  later  cases  in  v.  Charter,  L.R.  7  £.  &  J.  App.  864,  at 

which  extrinsic  evidence  was  admitted.  p.  876. 

*  Lee    T.    Pain,    4    Hare,    216,    per 
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cHAPTiR  XX.  against  the  iotcntion  of  a  double  gift,  by  reason  that  the  sums  and 
the  motive  are  the  same  in  both  instruments,  it  will  receive 
evidence  that  the  testator  actually  intended  the  double  gift  he  has 
expressed.  In  likd  manner,  evidence  is  received  to  repel  the  pre- 
sumption raised  against  an  executor's  title  to  the  residue,  from  the 
circumstance  of  a  legacy  given  to  him,  and  to  repel  the  presumption 
that  a  portion  is  satisfied  by  a  legacy." 
Proof  that  A  714.  In  Other  cases  evidence  has  been  admitted  to  show  that  a 

tended  tobe^in  l^g^J  l^^t  by  a  debtor  to  his  creditor  was  not  intended  to  be  in 
"d  *btl^'^^**  ^^  satisfaction  of  the  debt,*  and  that  a  portion  was  not  given  in  satis- 
faction of  a  legacy,  or  a  legacy  in  satisfaction  of  a  portion.^  In 
this  class  of  cases,  the  distinction  between  receiving  evidence  in 
support  of  the  will,  and  in  contradiction  to  it,  has  not  been  much 
regarded  ;  and  Mr.  Tudor,  who  has  collected  all  the  dicta  bearing  on 
the  subject,  comes  to  the  conclusion,  in  substance,  that  in  any  case 
evidence  is  admissible, — in  ^he  first  place,  to  show  whether  the 
circumstances  are  such  as  to  raise  a  presumption  against  accumula- 
tion of  provisions ;  and,  in  the  second  place,  for  repelling  that  pre- 
sumption where  it  arises.'  In  a  case  in  the  Court  of  Session  nn 
inquiry  into  the  facts  and  circumstances  was  allowed;  and  tlie 
judgment,  finding  that  a  legacy  was  satisfied  by  a  subsequent  pro- 
vision, proceeded  upon  evidence  of  the  testator's  intention.^ 


SECTION  VI. 
Where  the  Words  of  the  Will  are  applicable  indifferentlt 

TO  MORE  THAN  ONE  PeKSON  OU  ThING. 

Evidence  of  716.  The  case  supposed  is  that  of  an  ex  facie  good  designation 

ISraWonVwl.   ^^  *  peraon  or  thing,  but  which  on  inquiry  is  found  to  apply  with 

mitted  in  such  equal  precision  to  more  than  one  person  or  thing.     Here  the 

the  ambiguity,  evidence  directed  to  the  question   of  identification  furnishes  a 

double  solution,  and  there  is  no  possibility  of  ascertaining  who  or 

what  was  meant  except  by  evidence  of  the  testator's  declarations  or 

other  indications  of  his  intention.    This  is  the  case  of  what  is 

called  a  latent  ambiguity  in  a  bequest,  and  in  this  case  extrinsic 

evidence  of  intention  is,  and  ever  has  been,  competent  in  aid  of  the 

1  CrUhhert  t.  Peacock,  2  Vem.  598.  Ross.  &  Mj.  251,  263.    These  opiiuoos 

'  Booker  y.  Allen,  2  Rubs.  &  My.  270  ;  arts  moet  instruotive. 

Trimmer  v.  Bayne,  7  Ves.  508,  515,  and  *  Livingstone  v.   IdvinffiUme,  7  Nor. 

cases  cited  by  Tudor,  infra,  1864,  8  Macph.  20.     See  the  oonduding 

'  2  Leading  Cases  in  Equity,  6th  ed.  paragraph  of  the  late  Lord  PiesidenV* 

898,  citing  opinions  of  Wigram,  V.-C,  opinion,  p.  26  ;  CampbeU  v.  CampbeU,  14 

in  Kirk  v.  Eddowet,  3  Hare,  509,  and  of  Jan.  1865,  3  M.  360. 

Sir  J.  Leach,  M.R.,  in   WeaJl  v.  Bice,  2 
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the  interpretation  of  the  will.  The  rule  dates  from  the  time  of  chapter  xx. 
Lord  BacoD,^  by  whom  the  distinction  between  patent  and  latent 
ambiguities  in  respect  to  the  admission  of  evidence  was  originally 
pointed  oat ;  but  the  author  of  the  treatise  on  extrinsic  evidence 
has  the  merit  of  exhibiting  the  ratio  of  the  rule  in  a  very  clear 
li«,'ht,  and  of  defining  the  limits  of  its  application.' 

716.  The  rule  is  thus  stated  by  Professor  Bell ; — "  There  are  imDort  of  the 
two  kinds  of  ambiguity,  which  are  to  be  dealt  with  diflFerently — let,  J^e  admiMi-^'^ 
an  ambiguity  patent  or  apparent  on  the  face  of  the  contract,  which,  den*e**f  testa- 
unless  it  can  be  solved  by  the  context  and  nature  of  the  contract,  menuryintea- 
may  be  fatal ;  2d,  a  latent  ambiguity,  arising  not  from  the  words, 
but  in  their  application,  and  in  this  case  extraneous  evidence  is 
admissible  to  clear  up  the  difficulty."'    It  was  referred  to  by 
Lord  Brougham  in  two  leading  cases,  in  one  of  which  it  was  made 
the  foundation  of  the  judgment  pronounced  by  the  House,*  while 
in  the  other  ^  occasion  was  taken  by  his  Lordship  to  discriminate 
evidence  of  this  kind  from  evidence  going  to  identification  merely, 
which  is  competent  in  all  cases.     "  Where   there  is  no  latent 
ambiguity,"  said  that  eminent  judge,  "  but  only  a  patent  ambiguity, 
you  are  not  to  go  out  of  the  deed  in  order,  by  any  extrinsic  evi- 
dence, to  clear  up  a  doubt  that  rises  before  your  eyes  upon  tho 
face  of  it     If  it  is  a  latent  ambiguity,  if  evidence  dehors  tl.e  deed 
raises  that  doubt,  you  may  have  recourse  to  evidence  dehors  the 
deed  to  settle  it.     That  rule  is  as  old  as  the  time  of  Lord  Bacon, 
when  he  held  the  Great  Seal,  and  that  rule  holds  in  all  the  Courts 
here  and  in  Scotland.      But  the  question,  what  is  meant  by  a 
particular  expression  used  to  designate  the  subject-matter  of  the 
conveyance  (what  is  called  a  question  of  parcel  or  no  parcel),  is 
always  a  matter  of  evidence,  it  does  not  come  within  the  descrip- 
tion of  a  latent  or  patent  ambiguity,  but  is  a  matter  of  description, 
and  that  is  matter  of  evidence."  ®    In  conformity  with  the  views 
thus  expi-essed,  in  a  case  where  an  instrument  of  sasine  described 
the  bailie  as  "  Brown  in  Dubbs,"  and  it  was  averred  that  there 
were  more  Browns  than  one  in  the  locality  named,  extrinsic  evi- 
dence was  held  to  be  admissible  for  the  purpose  of  removing  the 
latent  ambiguity.'^    And  so,  where  the  lands  of  Craig  are  sold,  and 

'  Regula  23,   "  Ambiguitas  verborum  Evidence,  4th  cd.  p.  1017  ;  1  Dicluoxi  on 

htens  rerificatione  snppletur  ;  nam  quod  Evidence,  §  213  et  teq, 

es  facto  oiitarambiguumTerificationefacti  *  Aforton  v.  Hunter,  26  Nov.  1880,  4 

toUitor."      See  Wigram's  CommenUry,  W.  &  S.  879. 

ppi  174181.  «  Logan  v.    Wright,  2  AprU   1881,   5 

'  Wigram,  Proporition  vii.  p.  109,  et  W.  &  S,  242. 

mq,  •  6  W.  &  S.  247. 

*  BeU's  Pr.   §  1885,  5th  ed.  §  1871.  "^  MorUm  v.  Hwnter,  iupra;  see  Lord 

See  Jamuui,   5th  ed.   400  ;  Taylor  on  Brougham's  observations,  4  W.  &  S.  386. 
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cHAPTMi  xt.  the  seller  has  North  and  South   Craigs,  extrinsic  evidence  is 
admitted,  "  because  the  document  cannot  take  effect  without  parole 
proof  to  show  which  he  meant"  ^ 
c«»«  <^in.  717.  Before  the  publication  of  Sir  J.  Wigram's  exposition  of 

wonUappii>     the  Fulc,  the  English  decisions  upon  the  admission  of  evidence 
perooMor^     ^^  intention  were,  according  to  that  author,  to  a  great  eitent 
^*»>^  "<*      arbitrary,  and  not  to  be  explained  upon  any  determinate  principle,* 
cable  to  aity     They  embraced  two  descriptions  of  cases:  Ist,  those  in  which  the 
thiug!*^'        description  in  the   will  applied  indifferently  to  more  than  one 
subject ;  and  2d,  those  in  which  it  was  inapplicable  with  certainty 
to  any  subject.     Three  leading  cases  have  subsequently  been 
decided,  which  have  had  the  effect  of  restoring  the  true  doctrine. 
Upon  the  authority  of  Miller  v.  Travers  and  Hiscocks  v.  Siseocks 
evidence  of  intention  is  excluded  in  cases  of  the  second  class ;  by 
the  case  of  Gord  v.  Needs  its  admissibility  is  recognised  in  cases 
of  the  first  class. 
Cases eiitab.  718.  The  question  raised  in  Miller  v.  Travers*  was,  whether 

w^rar^s^di'tf.  evidence  to  prove  intentiofi,  as  distinguished  from  explanatory 
!i?'2i2°'  r"  ev^idence,  was  admissible  to  show  that  estates  in  the  county  of 
oerji  evidVnce  Clare  werc  intended  to  pass  by  the  description  ''  estates  in  the 
county  of  Limerick," — in  other  words,  whether  a  description  wholly 
inapplicable  in  itself  to  the  subject  alleged  to  be  meant  conid  be 
applied  to  that  subject  by  force  only  of  evidence  of  the  testator's 
intention  ?  It  was  held  that  the  evidence  was  inadmissible.  "The 
plaintiff  contends,"  said  the  Judges,  '*  that  the  will  is  to  lie  read 
and  construed  as  if  the  word  '  Clare  '  stood  in  the  place  of,  or  in 
addition  to,  that  of  Limerick.  But  this,  it  is  manifest,  is  not 
merely  calling  in  the  aid  of  extrinsic  evidence  to  apply  the  in- 
tention of  the  testator,  as  it  is  to  be  collected  from  the  will  itself, 
to  the  existing  state  of  his  property ;  it  is  calling  in  extrinsic  evi- 
dence to  introduce  into  the  will  an  intention  not  apparent  upon 
the  face  of  the  will.  It  is  not  simply  removing  a  difficulty  arising 
from  a  defective  or  mistaken  description ;  it  is  making  the  will 
speak  upon  a  subject  on  which  it  is  altogether  silent,  and  is  the 
same  in  effect  as  the  filling  up  a  blank  which  the  testator  might 
have  left  in  his  will.  It  amounts,  in  short,  by  the  admission  of 
parole  evidence,  to  the  making  of  a  new  devise  for  the  testator, 
which  he  is  supposed  to  have  omitted."  * 

719.  In  Hiscocks  v.  Hiscocks  *  the  testator  devised  to  his  son 

^  Macfarlane  v.   Wait^  6  Sh.  560,  per  appeal  to  the  Lord  ChanoeUor,  who  caDed 

Lord  Pitmilly.     The  iUustration  is  bor-  in  the  assistance  of  Tindal,  C.J.,   and 

rowed  from  Lord  Baoon*s  commentary  on  Lord  Lyndhurst,  C.B.    The  three  judge* 

the  maxim  cited  tupra,-  §  716.  were  unanimoos. 

3  Wigram,  4th  ed.  p.  185.  «  S  Bing.  249. 

'  Miller  v.  TraverSj  8  Bing.  244,  on  *  Iliteoeks  v.  Eueoeks,  5  M.  &  W.  369. 
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John  Hiscocks  for  life,  remainder  to  John,  his  elded  son,  for  life,  chaftkb  xx. 
remainder  over.     At  the  date  of  the  will,  John  Hiscocks,  the  son,  in  Hiscocks  y. 
the  first  devisee  for  life,  had  been  twice  married.     He  had  one  son,  a^jncThJid Vn, 
Simon,  by  his  first  wife,  and  by  his  second  wife  an  eldest  son,  John.  admUaibie. 
At  the  trial  evidence  was  adduced  of  instructions  given  by  the 
testator  for  his  will,  and  of  declaration  of  his  intentions ;  but,  on 
appeal,  this  evidence  was  held  to  be  inadmissible,  and  a  new  trial 
was  granted.     It  was  observed  : — "  There  is  but  one  case  in  which 
this  sort  of  evidence  of  intention  can  properly  be  admitted,  and 
that  is,  where   the  meaning  of  the  testator's  words  is  neither 
ambiguous  nor  obscure,  and  where  the  devise  is,  on  the  face  of  it, 
perfect  and  intelligible,  but,  from   some  of  the    circumstances  • 
admitted  in  proof,  an  ambiguity  arises  as  to  which  of  the  two  or  ^ 
more  things,  or  which  of  the  two  or  more  persons  (each  answering 
the  words  in  the  will),  the  testator  intended  to  express.     .     .     . 
It  appears  to  us  that,  in  all  other  cases,  parole  evidence  of  what 
was  the  testator's  intention  ought  to  be  excluded,  upon  this  plain 
ground,  that  his  will  ought  to  be  made  in  writing;  and  if  his 
intention  cannot  be  made  to  appear  by  the  writing,  explained  by 
cireumstances,  there  is  no  will."  ^ 

720.  The  precise  condition  contemplated  in  the  "pveoediug  oord  v.  Keeda. 
opinion — that  of  a  description  applicable  indifferently  to  two  ^1[J.q®°^  °^. 
objects— occurred  in  the  case  of  Goi'd  v.  Needs?'  The  will  con-n"*t«d. 
tained  a  devise  to  George  Gord,  the  son  of  John  Gord ;  another  to 
George  Gord,  the  son  of  George  Gord ;  and  a  third,  after  the  ex- 
piration of  certain  life  interests,  to  "  George  Gord,  the  son  of  Gord." 
There  was  no  blank  before  the  name  of  Gord  the  father,  which 
might  have  occasioned  a  doubt  whether  the  testator  had  finally 
fixed  on  any  certain  person  in  his  mind.  It  was  held  that  evidence 
of  the  testator's  declarations  was  admissible  to  show  that  he 
intended  that  the  subject  of  the  third  devise  should  go  to  George 
the  son  of  George  Gord.  Upon  appeal,  the  Court  of  Exchequer  was 
of  opinion  that  the  evidence  was  properly  admitted.  "  If,"  said 
Lord  Wensleydale,  "  upon  the  face  of  the  devise,  it  had  been  un- 
certain whether  the  devisor  had  selected  a  particular  object  of  his 
bounty,  no  evidence  would  have  been  admiasible  to  prove  that  he 
intended  a  gift  to  a  certain  individual ;  such  would  have  been  a  case 
amhiguiias  patens,  within  the  meaning  of  Lord  Bacon's  rule,  which 
ambiguitj'  could  not  be  holpen  by  averment."  After  referring  to  the 
authorities  in  favour  of  the  admission  of  evidence  of  intention  in  the 
circumstances  under  consideration,  the  judgment  proceeds : — "  There 
would  then  have  been  no  doubt  whatever  of  the  admissibility  of 
evidence  of  the  devisor's  intention,  if  the  devise  to  *  George,  the  son 

>  5  M.  &  W.  868.  2  Gord  v.  Needs,  2  M.  &  W.  129. 


39G 


OP  EXTRINSIC  EVIDENCE  IN  EXPLANATION   OF  WILIA 


OHAPTBR  ZZ. 


LfttoDtambigu- 
ity,  whether 
arising  on  a 
general  con- 
veyance by 
proprietor  poe- 
MMing  on  an 
imp«*rl'ect 
entail. 


Extrinsic  evi- 
dence of  in- 
tention not 
admissible  to 
interpret  a 
destination  to 
"  heirs." 


Except  in  the 
special  case,  it 
is  incompetent 
to  prove  Inten- 
tion by  drarts, 
instructions,  or 
other  evidence 
extrinsic  to  the 
will. 


of  Gord/  had  stood  alone.  But  does  the  circumstance  that  there 
are  two  persons  named  in  the  wil],  each  answering  the  description, 
prevent  the  application  of  the  rule  ?  We  are  of  opinion  that  it  does 
not  The  mention  of  persons  by  those  descriptions  in  other  parts 
of  the  will  has  no  more  effect,  for  this  purpose,  than  proof  by 
extrinsic  evidence  of  the  existence  of  such  persons,  and  that  tbey 
were  known  to  the  devisor,  would  have  had.  .  .  .  The  present 
case  really  amounts  to  no  more  than  this,  that  the  person  to  whom 
the  imperfect  description  appears  on  the  parole  evidence  to  apply 
is  described  in  other  parts  of  the  same  will  by  a  more  full  and  per- 
fect description,  which  excludes  any  other  object  than  himself."^ 

721.  To  this  rule  or  category  may  be  referred  the  question, 
whether  a  general  disposition  of  lands  by  a  proprietor  possessed  of 
fee-simple  estate,  and  also  of  estate  held  under  the  destination  of 
an  imperfect  entail,  ought  to  be  regarded  as  raising  a  case  of  latent 
ambiguity,  so  as  to  let  in  evidence  of  the  intention  of  the  granter 
to  include  the  entailed  estate  in  the  disposition.  This  question  is 
fully  considered  in  a  subsequent  chapter.^ 

722.  In  a  case  more  frequently  cited  than  followed  ( ^^etr  v. 
Steele),  parole  evidence  of  intention  was  admitted  for  the  purpose  of 
determining  whether  the  words  "  heirs  and  assignees  "  in  a  special 
conveyance  of  heritable  estate  in  a  contract  of  marriage  meant  the 
heir-at-law  or  the  heir  of  the  investiture.^  But  the  authority  of 
this  case  was  denied  in  Blaii'  v.  Blair,  Lord  Moncreiff  pronounciD*; 
it  to  be  **  contrary  to  all  legal  principle."  *  It  is  scarcely  possible 
that  a  question  of  this  nature  can  hereafter  arise  ;  for  since  it  was 
decided  in  the  cases  of  Edgar  and  Molle^  that  a  destination  of  lands 
to  heirs  of  provision  is  evacuated  by  a  new  investiture  in  favour  of 
the  proprietor  and  his  heirs-general,  it  follows  that  the  same  effect 
must  be  attributed  to  a  special  destination  to  heirs-general  in  a  will 
or  family  settlement. 

723.  .Subject  to  the  exception  which  has  been  admitted  in  the  j| 
case  of  latent  ambiguities,  it  is  an  inflexible  rule  of  construction 
that  evidence  of  intention, — that  is,  direct  evidence  proving  the  |  ■ 
sense  in  which  particular  words  were  used, — is  not  admissible.  The  I 
rule  excludes  not  only  evidence  of  spoken  declarations,  but  also  the  I 
use  of  papers  of  instructions,  or  drafts  or  copies  of  a  will,  whether 
for  the  purpose  of  filling  up  a  blank,^  or  of  correcting  errors  of 

1  2  M.  &  W.  141.  in  Earlof  Selkirk  v.  Douglas,  cited  m^n, 

*  Chapter  XXV.,  Section  II.  (Evacu-       §  703. 


ation  of  Destinations  by  General  Settle- 
men  te). 

•  Weir  V.  SUde,  1745,  M.  11,359. 

*  12  D.  108  9.  See  Mr.  Sandford  a 
note  on  this  case  (Tr.  on  Entailo,  p.  82), 
and  the  judgment  of  the  House  of  Lords 


'^  Edyar  v.  MaxinU,  1736,  M.  3089 ; 
MolU  v.RiddeU,  13  Dec  1811,  F.C.  See 
also  Cathcart  v.  Earl  of  CattUis,  81  Biaj 
1826,  1  W.  &  S.  239  (2d  point). 

'  The  contrary  decision  in  Pollock  v. 
Gilmour,  1777,  M.  8098,  and  "  Lfgary," 
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transcription,^  or  of  clearing  up  obscurities.*    The  judgment  of  a  cHAPrm  xx. 
Court  of  construction  is  simply  a  declaratory  exposition  of  what  is 
contained  in  the  will. 

7Z4,  We  quote  from  Sir  J.  Wigram's  work'  the  following  re-  Casea  to  which 
mme  of  the  English  authorities  establishing  this  proposition : — '*  It  \^^ ^^m^ 
has  been  laid  down  (either  in  dictum  or  decision)  that  evidence  is  »ppii»»We. 
inadmissible  for  the  purpose — 1,  of  filling  up  a  total  blank  in  a 
will;*  or  2,  of  inserting  a  devise  omitted  by  mistake;^  or  3,  of 
proving  what  was  intended  by  an  unintelligible  word ;  *   or  4,  of 
proving  that  a  thing  in  syhstance  different  from  that  described  in 
the  will  was  intended  ;^  or  5,  of  changing  the  person  described ;  ® 
or  6,  of  reconciling  conflicting  clauses  in  a  will ;  •  or  7,  of  proving  to 
which  of  two  antecedents  a  given  relative  M^as  intended  to  refer ;  '^^ 
or  8,  of  explaining  or  altering  the  estate  ;  ^^  or  9,  of  proving  which 
of  several  testamentary  guardians  was  intended  to  have  the  actual 
care  of  children ;  ^*  or  10,  of  proving  what  was  to  be  done  with  the 
interest  of  a  legacy  till  the  time  of  payment  ;^^  or  11,  of  proving 
that  by  a  bequest  of  residue  a  particular  sum  was  intended  ;^^  or 


App.  No.  1,  can  scarcely  be  supported, 
«e  apprehend,  at  the  present  day. 

^  mair  V.  Blair,  16  Nov.  1849,  12  D. 
9r.  Lord  Moncreiffobeerred :  "It  appears 
to  me  that  it  would  be  the  most  danger- 
oos  thing  imaginable,  if  the  Court  were 
to  look  for  the  intention  of  the  testatrix 
to  any  such  paper  of  instructions.  I  hold 
the  law  to  be  clear,  that  we  must  find  the 
ioteation  of  the  testatrix  within  the  four 
oomers  of  the  deed  which  she  has  legally 
executed.  We  are,  undoubtedly,  to  look 
at  the  whole  deed  ;  and  if  there  be  any 
smbaguity  in  its  terms,  we  are  to  take 
into  consideration  the  circumstances  un- 
der which  the  deed  was  executed, — that 
is,  with  reference  to  the  state  of  the  family, 
—and  any  relative  deeds  duly  executed  to 
which  the  testatrix  was  a  party.  Yet, 
even  as  to  these  things,  it  is  only  if  the 
terms  of  the  deed  appear  to  be  in  them- 
selves doubtful  in  their  import  or  legal 
construction  that  it  is  either  necessary  or 
legitimate  to  affect  or  explain  them  by 
extraneous  drcnmstances.  .  .  .  But  of  all 
things,  it  is  the  most  dangerous  to  say 
that  a  regularly  executed  deed  shaU  be 
oantroUed  and  perverted  from  its  legal 
import  by  reference  to  an  unauthenti- 
cated  instrument  said  to  contain  the  in- 
structions of  the  deceased  for  making  a 
deed  of  settlement.  We  know  not  what 
circumstances  or  what  considerations  may 


have  intervened  between  the  time  when 
the  paper  of  instructions  was  written  and 
the  date  of  executing  the  deed,  whereby 
her  intention  may  have  been  entirely  al- 
tered "  (12  D.  107). 

>  This  is  sssamed  in  all  the  cases  raid- 
ing the  issue  of  will  or  instrtictiona, 
several  of  which  are  noticed  in  the  first 
subdivision  of  this  chapter, 

'  Wigram,  p.  99. 

*  Baylit  v.  Attomey-Oeneral,  2  Atk. 
289 ;  CatUedon  v.  Turner,  8  Atk.  257  ; 
Hunt  V.  IIoH,  8  Bro.  C.  0.  811 ;  Taylor 
V.  Bichardton,  2  Drew.  16. 

^  Lady  NewburgK$  case,  5  Madd.  864  ; 
Avion.,  8  Yin.  Abr.  188. 

«  Ooblet  V.  Beechcy,  8  Sim.  24. 

^  Per  M.R.  in  Sdwood  v.  Jliildmay,  8 
Yes.  jun.  806. 

*  Vdmare  v.  RobtUo,  1  Yes.  jun.  412  ; 
and  see  per  M.R.  in  Beaumont  v.  Fell, 
2  P.  Wms.  140. 

'  Per  Lord  Hardwicke,  C,  in  Ulrieh  v. 
LUehfieid,  2  Atk.  872. 

^^  Lord  WalpoU  v.  Lord  Cholmonddey, 
7  Term.  Rep.  138  ;  Castledon  v.  Turner, 
gupra, 

^^  Cheyney'i  case,  5  Rep.  68. 

^  Storke  v.  Storke,  8  P.  Wms.  61 ; 
contra.  Anon,,  2  Yes.  sen.  56. 

^  MunsiU  V.  Price,  Sugd.  on  Yend.  & 
P.  138,  6th  ed. 

^*  Brovm  v.  Langley^  2  Eq.  Abr.  416, 
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CHAPTBR  zx.  12,  of  construing  the  will  with  reference  to  the  instmctions  given 
for  preparing  it ;  ^  or  13,  of  proving  that  an  executor  was  intended 
to  be  a  trustee  of  residue  for  next  of  kin  ;^  or  14,  of  proving  that 
an  executor  was  intended  to  take  beneficially  where,  upon  the 
face  of  the  will,  it  was  conclusively  apparent  that  he  was  intended 
to  be  a  trustee;'  or  15,  of  controlling  a  technical  rule  of  verbal 
construction;^  or  16,  of  explaining  the  sense  in  which  the  word 
**  relations"  was  intended  to  be  xised;*  or  17,  what  a  testator  in- 
tended to  give  by  the  word  "  plate ; "  •  or  18,  what  a  testator  in- 
tended to  devise  by  the  word  "  lands  out  of  settlement ;"  ^  or  19, 
of  proving  that  a  portion  was  intended  to  be  a  satisfaction  of  a  be- 
quest of  residue;^  or  20,  that  a  legacy  in  a  codicil  was  intended 
to  be  a  substitution  for  a  legacy  in  the  will;^  or  21,  of  proving 
that  a  devise  to  a  wife  was  intended  to  be  in  bar  of  dower  ;^®  or 
22,  of  supplying  a  use  or  trust ;  ^^  or  23,  of  ascertaining  whether 
the  real  estate  was  charged  with  the  payment  of  debts  in  aid  only, 
or  in  exoneration  of  the  personal  estate ;  ^*  or  24,  of  proving  that 
the  intention  in  appointing  a  debtor  to  be  executor  was  to  release 
the  debt ;  ^*  or  25,  of  rebutting  a  presumption  which  arises  from 
the  construction  of  words  simply  qua  words ;  ^*  or  26,  of  raising  a 
presumption ;  ^  or  27,  of  increasing  a  legacy ;  ^®  or  28,  of  increasing 
that  which  is  defective ;  ^^  or  29,  of  adding  a  legacy  to  a  will ;  ^*  or 
30,  of  proving  what  interest  a  legatee  was  intended  to  take  in  a 
legacy  ;^  or  31,  of  ascertaining  an  intention  which,  upon  the  face  of 
the  will,  was  indeterminate,  as  in  the  case  of  a  devise  to  one  of  the 
sons  of  A.,  who  hath  several  sons ;  ^  or  32,  of  proving  that  words 
of  limitation  were  intended  to  be  construed  as  words  of  purchase ;° 
or  33,  of  proving  that  executors,  who  had  acted  in  part,  and  then 


and  8  Yin.  Abr.  198.  See  Dffose  ▼.  Dyoae^ 
1  P.  Wms.  805,  disapproved  by  Lord 
Tburlow  in  Fonnerrau  v.  PoyntZf  1  Br. 
0.  C.  472,  and  by  Sir  W.  Grant,  M.R, 
in  Page  ▼.  Leapingtpell,  18  Yea.  466 ;  and 
see  1  P.  Wms.  806,  note. 

^  Ooodinge  ▼.  Ooodinge^  1  Yea.  aen. 
280  ;  Murray  v.  Janet,  2  Yea.  &B.  818  ; 
Bamatconi  v.  AtJnri9on,  10  Hare,  848. 

*  BUhop  of  Cloffne  v.  Young,  2  Yes. 
aen.  95  ;  While  v.  Williams,  Coop.  58 ; 
Langham  t.  Sand  ford,  2  Mer.  17. 

'  Cases  in  last  note. 

*  Per  Lord  Kenyon,  C.J.,  and  Law- 
rence, J.,  6  T.  Rep.  252,  354. 

'  Chodinge  ▼.  Ooodinge^  1  Yes.  sen. 
230  ;  Edge  v.  Saliihury,  Amb.  70 ;  Orem 
V.  Hotoard,  1  Bro.  C.  C.  81. 

*  NichotU  V.  Otbom,  2  P.  Wms.  419 ; 
KcUij  V.  Powlet,  Amb.  605. 


7  Strode  v.  Jtmsdl,  2  Yem.  621. 

»  Freemantle  v.  Bankeg,  5  Yes.  85. 

•  hunt  v.  Beach,  5  Madd.  851. 
10  Leake  v.  BandaU,  1  Yin.  Abr.  188. 
"  fd.  fL  4. 
u  BooOe  T.  Blundell,  1  Mer.  198. 

»  Broum  v.  Selwyn,  8  Br.  P.  C.  607. 

"  Per  Lord  Thuriow,  2  Br.  C.  C.  527. 

i>  BateJ^eld  v.  Cardeu,  2  P.  Wms.  157. 

^*  Per  Lord  Hardwicke  in  Ooodinge  v. 

Goodinge,  1  Yes.  sen.  231. 

17  Anon,,  8  Yin.  Abr.  188. 

^  WhitUm  Y.  Rundl,  1  Atk.  418. 

^  Loufidd   y.   Stoneham,    2    Suange. 

1261. 
»  2  Yem.  625  ;  and  see  AlikiuiC%  cssr, 

8  Rep.  155. 

^  BreU  V.  Rigden,  Plow.  840  ;  and  see 

Doe  V.  Kett,  4  Term.  Rep.  601 ;  MaybrnM 

V.  Brooi'i,  1  Bro.  C.  C.  81. 


"T ' 


OF  EXTRINSIC   EVIDENCE  IN   EXPLANATION  OP   WILLS. 


399 


renounced,  were  intended  by  the  testator  to  act  only  to  the  extent   chaptkb  m. 
to  which  they  had  acted ;  ^  or  34,  of  proving  that  the  testator 
meant  to  use  general  words  in  this  or  that  particular  «ense  ;^  or  33, 
of  adding  to,  detracting  from,  or  altering  the  will  ;*  or  36,  generally 
of  proving  intention"  * 


SECTION  VIL 


Proof  of  completed  Testamentary  Intention. 

726.  Extrinsic  evidence  is  also  necessarily  admitted  for  the  pur-  Evidence  to 
pose  of  establishing  that  the  instrument  propounded  is  in  reality  ^imentiwy 
the  last  will  of  the  testator.     This  involves  not  only  the  reception  character  of  the 
of  e\idence  in  support  of  the  facts  stated  in  the  attestation  clause,^ 
where  the  authenticity  of  the  will  is  challenged,®  but  also  the  in- 
quiry whether  a  holograph  unattested  writing  was  intended  to 
operate  as  a  will,  or  as  a  paper  of  instructions.^     In  the  cases 
which  come  before  the  Courts  the  evidence  is  rarely  direct,  and 
resort  is  had  to  inferences  from  correspondence,  from  conversations 
of  the  deceased  person  with  his  family  or  agents,®  and  even  from 
the  situation  of  the  document  when  found  in  his  repositories.' 
Evidence  of  the  like  description  is  admitted  in  relation  to  questions 
of  revocation  by  cancelling  or  destroying  a  testamentary  instru- 
ment animo  tt  facto,  and  in  the  converse  case  of  a  proving  of  the 
tenor  of  a  will  or  settlement  accidentally  destroyed.^^    The  question 


>  Do^  y.  Blakt,  2  Sch.  &  Lefr.  240. 

'  Goodinffe  v.  Goodinge,  tupra. 

»  Herbert  v.  Jieid,  16  Vee.  481. 

^  See  the  cases  cited  in  Wigram,  p.  102. 

»  AmoU  v.  Burt,  1872,  11  M.  621  ; 
StifUng  Stewart  v.  Stirling  Crawfurd, 
1885,  12  R.  610  ;  VeoMey  v.  Malcolm' i 
Tn,,  1875,  2  R.  748 ;  and  by  petiUon 
under  the  TiUea  Act,  1868,  in  Additon, 

1875,  2  R.  457  ;   McLaren  v.   Menzietj 

1876,  8  R.  1151  ;  Brown,  1883,  11  R. 
400.  See  as  to  evidence  in  cases  of 
notarial  subscription,  Wat$on  y.  Bereridge, 
188S,  11  R.  40  ;  Lang  y.  Lang'i  Trt., 
1889,  16  R.  590. 

*  Tor  the  purpose  of  entitling  a  foreign 
viU  to  probate  or  confirmation,  a  cestifi- 
caie  of  foreign  counsel  that  the  wiU  is 
valid  and  antiaentic  according  to  the  law 
of  the  conntrj  where  it  is  nuule,  is  prima 
facte  OTidence ;  in  the  goods  of  Deshais, 
31  L.J.  Pr.  58. 

'  Munro  v.  CouUe,  1813,  1  Dow,  437  ; 


Ingli$  V.  Harper,  18  Oct.  1881,  5  W.  & 
8.  785.  In  the  latter  case,  the  question 
whether  a  certain  letter  formed  part  of  a 
wiU  was,  by  the  House  of  Lorda,  ordered 
to  be  submitted  to  a  jury,  a  precedent 
which,  for  obvious  reasons,  has  not  been 
followed  in  any  subsequent  case.  See 
also  RM'$  Trs,  v.  Bohb,  1872, 10  M.  692  ; 
Colvin  v.  Hutchiion,  1885,  12  R.  947; 
contra,  Gotdie  v.  Shedden,  1885,  13  R. 
188. 

*  Munro  v.  CouttB,  1  Dow,  437,  and 
cases  cited  infra,  note  9. 

•  lngli$  y.  Harper,  tupra;  see  Lord 
Eldon's  observations  on  this  element  of 
proof,  5  W.  &  S.  791.  Also  Lowson  v. 
Ford,  20  March  1866,  4  Macph.  681  ; 
Scott  y.  Scealet,  4  Feb.  1864,  2  Macph. 
613  ;  Baird  v.  Japp,  15  July  1856, 18  D. 
1216;  Grant  y.  Stoddari,  27  Feb.  1849, 
11  D.  860,  865-6  ;  Forsyth: %  Trt,  v. 
For»yth,  1872,  10  M.  616. 

10  Nasmyth  v.  Hare,  27  July  1821,  1 
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Evidence  ia 
relation  to 
ftdeiuption. 


cHAPTiR  XX.  M'hether  a  partial  deletion  or  obliteration  was  the  result  of  accident 
or  design  is  clearly  a  question  of  evidence,  and  would  seem  to  be 
open  to  inquiry,  whether  the  object  were  to  show  that  the  deletion 
was  accidentally  done  by  the  testator,  or  by  another  hand.^ 

726.  In  relation  to  the  cognate  question  of  the  ademption  of 
legacies,  evidence  may  of  course  be  adduced  establishing  the  acts 
of  alienation  whereby  the  gift  is  alleged  to  be  adeemed,  as  to  the 
nature  of  which  a  general  reference  to  another  part  of  the  work 
may  suffice.'  On  the  question  of  the  admissibility  of  evidence  of 
intention  in  support  of  a  will  which  is  alleged  to  be  revoked  by 
the  birth  of  a  child  to  the  testator,  reference  is  made  to  the  case  of 
Elders  Trustees?  In  that  case  the  principle  was  applied  which  has 
been  already  been  discussed  with  reference  to  Double  Provisions,^ 
— that  evidence  is  not  admissible  against  the  will,  but  is  admissible 
in  support  of  the  will  and  against  the  presumed  revocation,  pro- 
vided facts  be  averred  relevant  to  infer  an  intention  that  the  will 
should  subsist. 


Sh.  (App.  Ca.)  65 ;  Laiwj  t.  Bruce,  20 
Not.  1838,  1  D.  69 ;  />ov  ▼.  Dow,  30 
Jane  1848.  10  D.  1465;  Paleoiner  ▼. 
SUphen,  9  Dec.  1848,  11  D.  220;  Cun- 
ninghame  ▼.  Movat'i  Tr.,  17  July  1851, 
•13  D.  1876. 

'  Evidence  is  not  admitted  for  the  par- 
poee  of  Bfaowing  that  mAteriAl  onauthenti' 
cAted  erasaree  were  made  before  fiubecrip- 


tion  or  by  the  authority  of  the  gnmter. 
See  Lord  Lyndhurst's  opinion  in  Gramt  v. 
Skepherdy  6  BeU,  171-2 ;  Beid  ▼.  Kedder, 
12  Sh.  781. 

<  Chapter  XXL,  Section  III. 

*  Elder's  Tr$.  v.  Elder,  decided  Biaidi 
16,  1894. 

^  Supra,  Section  III. 
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PART  IV. 

OF  REVOCABLE  AND  IRREVOCABLE  GIFTS. 


CHAPTER  XXL 


EEVOCATION  OF  WILLS  IN  GENERAL. 


I.  ExFEEsa  Revocation. 
1  Retocahon  by   the   Birth  of 
Childben. 

3.  Ademption  of  Special  LEGACiBa 

4.  Revocation   by  Cancelling  or 


Destroying  'a  Will,  animo  et 

FACTO. 

5.  Revocation,  total  or  partial, 
by  a  subsequent  inconsistent 
Testamentary  Writino. 


SECTION  I. 
Express  Eeyocation. 


727.  Eeserving  for  separate  discussion  the  subject  of  Power  How  an  in- 
to Revoke,  and  the  restrictions  on  the  right  resulting  from  delivery  Toke  may  be 
of  the  deed  or  subject,  and  from  obligation,  there  is  not  much  to  be  «*p"»«<^' 
said  on  the  subject  of  Express  Revocation.    In  general,  the  inten- 
tion to  revoke  a  will,  or  a  particular  provision  of  a  will,  is  effectual 
if  declared  in  a  hologi-aph  or  tested  instrument.^    No  particular 
fonn  of  words  is  necessary;  and  in  numerous  cases  relating  to 
informal  codicils  such  words  as  "  cancel,"  "  annul,"  **  recall,"  "  alter," 
&c.,  have   been  intei-preted  as  synonymous  with  "revoke."    A 
revocation  contained  in  a  will  made  in  a  foreign  country  or  colony, 
and  executed  according  to  the  forms  of  the  place  of  execution,  is 
valid  according  to  the  intention  expressed,  and  takes  effect  upon  a 
conveyance  of  heritable  estate  in  Scotland  contained  in  the  deed 
which  is  expressed  to  be  revoked.^ 

728.  Whene  a  revocation  is  expressed  in  general  terms,  a  Revocation  in 
question  may  arise  as  to  whether  a  particular  will  or  provision  falls  ^®°®™^  ^®™*' 
within  its  scox)e,  as  in  a  case  where  a  testator  in  his  holograph  will 


»  Enk.  8,  9,  6 ;  BeU'a  Pr.  §  1864 ; 
Barclay  r.  GriffiUu,  1830,  8  S.  632 ;  Kidd 
▼.  Kiid,  1843,  6  D.  1187  ;  SiewaH  t. 
NeSUmi,  1860,  22  D.  646. 

>  PurM  Trs.  v.  Purvit,  1861,  23  D. 
812;  LeOk  t.  Leith,  1848,  10  D.  1187, 
VOL.  I. 


oTerraling  the  earlier  cases  of  Dwndat  r. 
DwulaSy  1738,  M.  15,585;  Lang  v. 
WhyOaw,  1809,  2  Sh.  (App.  Ca.)  13, 
note.  See  Fordyce  v.  Coekburn,  1827, 
6  Sh.  897,  N.E.  8S2. 
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REVOCATION   OF  WILLS  IX  GENERAL. 


CHAPTER  ZXI. 


Effector 
general  revo- 
cation of  prior 
wills  in  rela- 
tion to  heri- 
table estate. 


Partial  revo- 
cation. 


Revocation 
may  be 
elTectual, 
although  the 
new  gift  is 
ineffectual. 


used  the  words,  **  I  revoke  all  previous  wills  and  testaments/'  and 
it  was  held  that  the  revocation  did  not  apply  to  a  bond  of  aDDuity 
under  the  Aberdeen  Act,  which  the  testator  had  granted  in  favour 
of  his  wife.^ 

729.  It  is  not  uncommon  for  testators  who  are  proprietors  of 
estates  in  different  parts  of  the  United  Kingdom  to  dispose  of  the 
English  and  Scottish  estates  by  separate  wills,  prepared  with  the 
proper  professional  assistance.  Now,  under  the  law  of  Scotland, 
prior  to  the  Titles  Act,  1868,  heritable  estate  could  not  be  disposed 
of  by  will,  but  only  by  a  writing  which  professed  to  be  a  convey- 
ance de  prcesenti,  but  which  was  allowed  to  remain  undelivered 
until  the  granter's  death.  It  followed  that  a  clause  revoking  all 
previously  executed  "wills,"*  or  "wills  and  testamentary  disposi- 
tions," '  did  not  apply  to  dispositions  of  heritable  estate  in  Scotland. 
It  is  evident  that  by  the  effect  of  the  Titles  Act,  1868,  section  20, 
this  question  has  passed  into  a  new  phase ;  because  a  revocation 
of  all  "  wills "  would  certainly  include  a  proper  testameniarj 
writing  disposing  of  heritable  estate  in  Scotland,  and  thus  the 
distinction  becomes  very  thin  between  such  a  writing  and  a  settle- 
ment intuitu  mortis  expressed  in  dispositive  language,  which, 
although  appropriate,  is  no  longer  necessary  for  the  purpose. 

730.  Partial  revocations  will  be  efficacious  according  to  their 
terms,  whether  these  operate  directly  or  indirectly.  Thus  a  revo- 
cation of  a  trust  for  sale  changes  the  quality  of  the  succession  from 
moveable  to  heritable.^  A  revocation  of  the  fetters  of  an  entail 
leaves  the  estate  to  descend  as  fee-simple,  subject  to  a  simple 
destination.^  A  revocation  of  an  ulterior  destination  in  a  trust- 
deed  causes  the  fas  crediti  to  vest  a  viorte  testatoris  in  the  institute,® 
and  so  on. 

731.  A  clause  of  revocation  of  previously  executed  wills,  if 
clearly  expressed,  is  effectual,  although  the  new  settlement  should 
fail  of  its  intended  effect  Illustrations  of  this  rule  occur  in  a  now 
closed  chapter  of  the  law,  Deathbed,  and  in  the  last  edition  of  this 
book  it  was  pointed  out  that  where  a  deed  of  alteration  expressly 
revoked  a  previous  settlement,  the  heir-at-law  necessarily  acquiied 
an  interest  to  reduce  the  deed  of  alteration/  and  therefore  it  was 


1  Madman  v.  Macltan,  1891,  18  B. 
874. 

'  Dundai  v.  Dundas,  1783,  2  Pat. 
App.  618  ;  Brack  v.  Hogg,  6  W.  &  S. 
61,  affirming  6  S.  113;  Cameron  v. 
Macl'ie,  7  W.  &  &  106,  affirming  9  S. 
601. 

»  Fordyce  v.  CocJtftiim,  1327,  6  S.  897, 
N.E.  832;  2'komai  v.  TenneiU't  7V«., 
1868,  7  M.  114. 


*  OHndlay  v.  King,  1858,  16  D.  27. 
and  cases  oited,  voce  Constmctive  Cob* 
versioii  (Chapter  XI.). 

>  MiUar  v.  Mar^  1855,  2  Maoq.  284 ; 
affirming  15  D.  823. 

*  Johnston*!  Trs.  v.  Johntton,  1891,  IS 
xv.  82  S. 

7  NeiUon  ▼.  StetoaH,  1860,  22  D.  646; 
Erakine  v.  Erthine'i  Trt.,  1850,  18  D. 
223  ;  Leith  v.  Lelth,  1363,  1  M.  949. 
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said,  unless  it  is  the  desire  of  the  testator  that  his  heir  at-law  chapterxxi. 
should  succeed  in  the  event  of  his  death  within  sixty  days,  the  ^ 

conveyancer  ought  not  to  insert  a  clause  of  revocation,  but  should 
leave  the  revocation  to  be  effected  by  legal  implication.  Another 
case  of  a  revocation  taking  effect  independently  of  the  new  con- 
veyance, was  the  case  of  an  English  will  professing  to  dispose  of 
thegranter*s  whole  estate,  but  ineffectual  as  a  disposal  ot  heritage 
in  Scotland.  But  here  also,  in  order  that  the  heir-at-law  should 
acquire  an  interest,  it  was  essential  that  the  ineffective  will  should 
contain  a  clause  expressly  revoking  the  previous  effective  will, 
because  if  the  revocation  depended  on  implication,  the  implied 
revocation  was  necessarily  dependent  on  the  second  will  being  an 
effective  instrument.^  Where  a  clause  of  revocation  is  unqualified 
and  express,  it  must  receive  effect,  although  in  the  event  which 
has  happened  the  subject  is  not  disposed  of  by  the  new  settlement, 
and  the  effect  of  the  revocation  is  to  let  in  the  claim  of  next  of  kin.* 

SECTION  11. 

Eevocation  by  Birth  of  Children. 

732.  Where  a  testator  dies  leaving  a  will  or  general  settlement  Definition  an 
which  was  executed  at  a  time  when  he  had  no  issue,  and  a  child  roi^M^to  revo- 
is  afterwards  bom  to  him,  it  may  be  posthumously  or  within  a  ^^IvMi^^  ^^'^^ 
short  interval  prior  to  his  death,  there  arises  a  very  strong  pre- 
sumption that  the  disinheritance  was  unintentional.^     For  this 
reason,  equity  imports  into  the  settlement  the  implied  condition, 
si  testator  sine  liberis  deccsserit,  which  is  said  to  be  borrowed  from 
the  Civil  Law,*  and  is  at  all  events  supported  by  the  analogy  of  the 
Civil  Law  rule  applicable  to  substitutions. 

'  KirJcpairicVi    Tr$,   v.    Kirkpatriekf  unborn  at  the  date  of  the  father's  settle- 

1874,  1  R.  (H.L.)  87,  reversing  11  M.  ment,  mnst  be  either  expressly  instituted 

551.  heir,  or  expressly  disinherited.     Accord- 

'  JUyHoUU  y,  MiUer*s  Trt,,  1884,  11  ingly,  if  a  Roman  citixen  made  a  will, 

B.  759.  passing  over  any  of  his  children  without 

'  Erak.  3,  8,  46  ;  Bell's  Prin.  §  1776.  words  of  express  disinherison,   the  will 

^  Mr.  Erskine,   in  the  passage  cited  was  broken  (rwptum) ;  Inst.  lib.  2,  tit. 

above,  ftppeara  to  confound  the  doctrine  13,  1 ;  lib.  2,  tit.  17,  1.     As  one  appli* 

of    implied   institution    of   a   legatee's  cation  of  this  principle,  the  force  of  a 

chiklien  with  that  now  under  considera-  settlement  was  held  to  have  been  de- 

tioa  ;  the  psssages  which  be  cites  from  stroyed  by  the  birth  of  children  after  the 

the  text  of  the  CivU  Law  are  applicable  date  of  the  settlement— Zt&eW  postwni — 

to  the  former  doctrine.     The  fact  is,  that  unless  such  children  had  been  expressly 

the  equitable  privileges  accorded  by  the  disinherited  by  such  words  as,  "  What- 

Roraan  law  to  children  for  whom  no  tes-  ever  children  may  hereafter  be  bom  to 

tanoeaiary  provision  had  been  made  were  me,  I  disinherit  them."    Even  in  that 

greatly  mors  extenrive  than  those  which  case,  it  would  seem  that  the  settlement 

tbe  Conrti  of  Great  Britain  have  received  was  liable  to  be  set  aside,  as  improvident, 

as  part  of  their  municipal  law.     By  the  under  the  querela  inoffieioai  tcstamenti. 

Civil  Law,  every  child,  whether  bom  or 
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cHAPTEBxxi.         733.  The  benefit  of  this  implied  condition  is  personal  to  those 
QaaiiBcatioDs  children  of  the  testator  whose  interests  are  affected  by  the  settle- 
Anii?y*K?s°of'the  ^^^^f  ^od  in  the  event  of  their  death  without  having  obtained  a 
decided  cases,  judgment  finding  them  entitled  to  the  benefit  of  the  condition,  it 
would  appear  that  no  right  passes  to  their  representatives.^   The 
leading  case  is  Colquhonn  v.  Campbell,'^    The  testator,  who  had 
been  twice  married,  and  had  no  prospect  of  a  family,  bequeathed 
one-half  of  his  personal  property  to  his  widow,  and  the  other  half 
to  his  collateral  relations  in  the  proportion  of  certain  specified 
sums  of  money,  and  ako  assigned  his  interest  in  the  lease  of  a 
farm  to  his  widow.    Three  years  after  the  execution  of  the  settle- 
ment a  daughter  was  bom ;  the  testator  survived  the  period  of 
her  birth  only  three  months,  during  which  time  he  was  suffering 
from  ill-health.     The  Court  held  that  the  implied  condition  was 
applicable,  and  reduced  the  settlement.    The  judges  differed  as  to 
the  extent  to  which  the  doctrine  of  presumed  revocation  should 
be  carried.     Lord  Glenlee  held  that  the  condition  would  apply, 
unless  it  were  "  as  plain  as  a  pike-staff  that  the  testator  did  not 
intend  the  succession  to  go  to  the  child ; "  while  the  other  Judges 
seemed  to  rely  rather  on  the  special  circumstances  of  the  case, 
and  particularly  that  the  period  of  survivance  was  very  short, 
that  the  deed  was  a  total  settlement,  and  that  the  reduction  was 
at  the  instance  of  the  daughter  personally,  suing  by  her  factor. 
It  was  at  one  time  considered  doubtful  whether  the  principle 
ought  to  apply  in  a  case  where  the  testator  had  survived  the  birth 
of  a  child  for  such  a  time  as  would  have  enabled  him  to  alter  his 
will  if  so  minded.     This  doubt  was  thought  ill-founded  in  the  case 
of  Dobie's  Trustee,^  Lord  Eutherfurd  Clark  observing — "  I  am  much 
inclined  to  the  opinion  that  the  revocation  was  absolute,  and  that 
even  had  the  maker  survived  the  birth  of  the  child  for  a  long 
time  the  will  could  receive  no  effect"     In  the  subsequent  case  of 
Munro's  HxectUors*  a  will  made  when  the  testator  was  unmarried 
in  favour  of  the  granter's  parents  and  nephew  was  set  aside  at  the 
instance  of  the  widow  and  children ;  and  as  the  report  states  that 
there  were  three  children,  there  can  be  no  doubt  that  the  testator 
(who  was  a  writer  by  profession)  had  ample  time  to  alter  the  will 
after  the  birth  of  the  eldest  child. 
Whether  pecu-        ^34,  In  Colquhoun*s  case  all  the  legacies  were  in  effect  shares 
niary  ^e^i^   of  rcsiduc.     The  qucstion  whether  the  condition  attaches  to  pecu- 
hirth^of  chii-    niary  legacies  was  formally  reserved ;  but  it  is  difficult  to  find  a 

dreu. 

1  WaU  V.  Jervie,  1760,  M.  6401.  »  DoM%  Trs.  v.  PrUehardk  1887,  15 

>  Colquhoun  v.  Campbell,  5  Jane  1829,       R.  2. 
7  Sh.  709.  *  Mfmro*$  Exn,  v.  lAmro,  1890,  13 

R.  122. 
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principle  for  distinguishing  between  the  cases.     There  is  perhaps  chaptbr  xxl 
greater  reason  for  excluding  the  application  of  the  implied  condition 
in  the  case  of  a  specific  legacy,  or  destination  of  a  special  subject.^ 

735.  The  condition  fails  where  there  is  a  manifest  or  presum-  Rule  fails 
able  intention  to  disinherit.    "  If,"  says  Erskine,  "  the  testator  had  evidence  of  au 
afterwards  children,  and,  notwithstanding  their  existence  for  some  ':^;^^^  ^ 
competent  time  before  his  death,  made  no  alteration  of  the  settle- 
ment in  their  favour,  it  is  presumed  that  he  neglected  them  from 

dasign,  especially  if  the  settlement  was  not  of  the  whole  or  the 
greatest  part  of  his  estate."  *  On  this  principle,  provisions  in  one 
case  to  a  brother,  and  in  another  case  to  a  wife,  were  sustained, 
where  the  granter  had  survived  the  birth  of  his  child  a  few  years 
without  revoking  the  provision.^  In  one  of  the  later  cases  it  was 
held  that  the  conditio  did  not  apply,  because  the  will  was  executed 
by  the  testator  in  the  knowledge  that  his  wife  was  pregnant,  and 
because  it  was  not  a  general  disposition  disposing  of  the  universitas 
d  his  estate.^ 

736.  It  was  stated  in  the  last  edition  of  this  book  as  a  point  whether  a  set- 
to  be  determined,  with  reference  to  the  case  of  a  general  settlement  pUeJiiy revoked 
by  a  father  in  favour  of  his  existing  children  nominatim,  whether,  ^'V  the  birth  of 

•'  ^  a  posthumous 

in  the  event  of  a  posthumous  child  being  bom  (or,  what  is  the  child, 
same  in  legal  eflect,  in  the  event  of  the  father  dying  suddenly 
after  the  birth  of  a  child),  the  condition  si  sine  liberis  would  ope- 
rate so  as  to  give  a  right  to  a  share  of  the  succession  to  such  subse- 
quently bom  chUd.^  In  the  case  of  Oliphant  v.  Oliphant,  reported 
by  Mr.  Bell,®  the  Court  sustained  the  claim  of  a  posthumous  child 
to  a  share  of  a  bond  of  provision  destined  to  the  granter's  two  elder 
daughters  Tiominatim,  on  the  ground  that  the  question  was  one  not 
of  the  interpretation,  "  but  of  the  extension  of  a  will."  ^  The  ques- 
tion has  now  been  determined  in  the  negative  in  the  important 
case  of  Spalding,^  and  it  was  there  pointed  out  by  the  I/)rd  Presi- 
dent that  the  case  of  OlipIiarU  proceeded  to  some  extent  on  the 
authority  of  a  previous  case,  ATiderson,  which  is  now  known  to  have 
been  reversed  in  the  House  of  Lords.     In  point  of  principle,  there 


>  See  Mag$,  of  Montrose  t.  ReherUon, 
1738,  M.  6398;  YvU  v.  Yuie,  infra; 
GaSUneay  v.  QrcvtU,  21  Feb.  1851,  18  D. 
756. 

>  Enk.  3,  8,  46. 

3  riffe  V.  Yvle,  1 758,  M.  6400  ;  MiJlar'B 
Tn.  T.  MULar,  1898,  20  R.  1040. 

*  AdamaofCs  Tr$,  y.  AcLamaorCt  Bxrs, 
1891,  18  B.  1183. 

*  In  the  langoage  of  the  Roman  Uw, 
an  childien  bom  after  the  execution  of 
the   Bettlement  were   designated   liberi 


poiAumi.  See  on  this  subject  generally, 
Inst.  Ub.  2,  tit.  13,  1,  and  2,  17,  1 ;  Dig. 
lib.  28,  tit.  3«  fr.  3  ;  and  28,  2,  10. 

•  Oliphant  V.  Oliphant,  1794,  Beirs 
FoL  Ca.  125 ;  5  Br.  Sap.  648.  See  An- 
derson V.  Anderson,  1729,  M.  6590  ;  1 
Pat.  136;  Dempster  r,  WiUisun,  17 99,  M, 
16,947. 

'  BeU'sFoLCa.  126. 

»  Spalding  v.  Spalding* s  Trs.,  1874,  2 
R.  237  ;  Findlay's  Trs.  v.  Findlaij,  1886, 
14  R.  167. 
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CHAFTBB  XXI.  Is  BO  difference  between  the  extension  of  a  special  provision  and 
that  of  a  residuary  destination,  the  difference  being  merely  one  of 
amount.  The  posthumous  child  woidd,  in  any  view,  be  entitled 
to  legitim. 

737.  Since  this  chapter  was  written,  it  has  been  held  that  tlie 
birth  of  a  son  to  a  testator,  who  only  had  daughters  when  he  made 
his  will,  bad  the  effect  of  revoking  the  destination  of  the  heritable 
estate.^  The  cases  referred  to  in  another  part  of  this  treatise  on 
the  subject  of  the  conditio  si  instittdus  sine  liberis  deeesserU  may 
be  consulted  as  throwing  light  on  this  subject. 


BeTOCAtion  by 
birth  of  a  son 
and  heir. 


SECTION  III. 


Ademption  of  Special  Legacies  (Effect  of  Alteration  of 

THE  Grantee's  Title). 

KeTocation  by  ^38.  The  doctrine  of  the  ademption  of  legacies,  and  their  satis* 
ademption  of  faction  by  provisions  or  gifts  inter  vivos,  may  also  be  regarded  as  a 
species  of  revocation  by  legal  implication,  as,  for  example,  where 
the  revocation  of  a  legacy  is  implied  from  the  payment  of  an  equi- 
valent sum  of  money  to  the  legatee,*  or  where,  from  any  subse- 
quent act  of  the  testator,  fulfilment  is  rendered  impossible — e.g.,\>y 
selling  the  subject,  or  bequeathing  it  to  another  person.*  Thus, 
a  special  legacy  of  "  the  sum  of  £1000,  lent  on  bond  to  K  and  J," 
was  held  to  be  evacuated  in  consequence  of  the  debtor  hariiig 
voluntarily  paid  up  the  bond  two  years  before  the  testator's  death.* 
And  where  a  testator,  by  his  settlement,  directed  four  houses  to  be 
conveyed  to  his  four  nephews  respectively,  and  one  of  these  houses 
was  thereafter  acquired  by  a  railway  company  under  their  compul- 
sory powers, — on  the  death  of  the  testator  without  having  altered 
his  settlement,  it  was  held  that  the  nephew  to  whom  the  bouse 
wajs  destined  had  no  claim  for  its  value,  because  the  sale  of  the 
house  was  equivalent  to  ademption  of  the  provision.* 


>  Elder' 9  Trs,  v.  Elder,  16  Marcb 
1894.  See  aho  the  case  of  OrarU'a  Trs. 
V.  Grant,  24  D.  1211,  where  the  conditio 
ti  inatituttu  sine  liberi^y  &c.  was  applied 
to  a  settlement  of  heritage,  and  it  was 
held  that,  in  this  relation,  it  operated  in 
favour  of  the  eldest  son. 

•  Robertson  v.  RoberUorCs  Trs.,  16  Feb. 
1838,  16  Sh.  654  ;  Mdliton  v.  Buehanan^ 
S2  Feb.  1822, 1  Sh.  346,  N.E.  324  ;  Bur- 
reU  T.  Burrdl,  16  May  1828,  6  Sh.  801. 
But  see  contra,  Hume  v.  Stcwartf  26  Nov. 
1834,  13  Sh.  90. 


»  Paul  V.  Patd'a  Tra.,  5  July  1821,  1 
Sh.  101  ;  WyUU  v.  Ross,  12  Nov.  1825, 4 
Sh.  172,  N.E.  174 ;  2  W.  ft  S.  576. 

*  Pagan  v..  Pagan,  26  Jan.  1838,  16 
Sh.  883. 

>  Chalmert  v.  Chalmerg,  19  Nov.  1851, 
14  D.  67.  See  also  Jack  v.  Lauder.  174Z 
M.  11,857  ;  Preibytery  of  Kirkeudbright  v. 
&air,  1742,  Elch.  "  Legacy."  No.  10,  M. 
8066  ;  Panton  v.  GiUiez,  22  Jan.  1824,  2 
Sh.  632,  N.E.  536;  Foriong  t.  Tajfbr'i 
Exr$.,  16  Sh.  126  ;  3  April  1838,  3  S.  & 
M'L.  177. 
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739.  The  doctrine  of  the  ademption  of  special  legacies  was  first  chaftbb  xxt. 
estabhshed  in  England  by  the  decision  of  Lord  Thurlow  in  the  Ademption  of 
leading  case  of  AMurton  v.  Macguire,^  where  a  legacy  of  a  bond  by^onv^'^ 
debt  was  held   to  be  partially  adeemed  by  the   testator  having  o^  the  subject, 
received  dividends  on  the  debt  in  bankruptcy;  and  a  legacy  of  £1000 
East  India  stock  was  held  to  be  adeemed  in  toto  in  consequence 
of  the  testator  having  sold  the  stock.     In  the  subsequent  case  of 
^rdeff  V.  Potter,^  the  same  eminent  judge  remarked  that  the  test 
of  ademption  was  whether  the  thing  remained  at  the  testator's 
death,  as  if  the  testator  had  given  a  particular  horse,  which  died 
or  was  disposed  of  in  his  lifetime,  when  of  course  there  was  nothing 
on  which  the  bequest  could  operate.     "  The  idea  of  proceeding,"  he 
continued,  "  on  the  animus  adiniendiy  has  introduced  a  degree  of 
confusion  into  the  cases  which  is  inexplicable,  and  I  can  make  out 
no  precise  rule  from  them  upon  that  ground.     ...     It  will  be 
a  safer  and  clearer  way  to  adhere  to  the  plain  rule  before  men- 
tioned, which  is  to  inquire  whether  the  specific  thing  given  remains 
or  not."    A  specific  legacy  of  corporeal  moveables  is  considered  to 
be  adeemed  by  their  total  loss  or  destruction  during  the  life  of  the 
testator,  although  they  may  have  been  insured,  and  their  value 
recovered  from  the  insurers.* 

740.  The  generality  of  the  principle  has  been  subjected  to  a  Ademption, 
severe  test  in  some  of  the  English  cases  in  relation  to  changing  ted  by  inten- 
secnrities.     In  Barker  v.  Rayner^  a  testator  bequeathed  two  poli-  ^*°°' 
cies  of  assurance  upon  the  life  of  his  wife  to  his  executors  upon 
certain  trusts ;  and  his  wife  having  predeceased  him,  he  received 
the  amount,  and  after  paying  out  of  the  proceeds  a  debt  in  security 
of  which  they  had  been  assigned,  invested  the  balance  in  securities, 
upon  which  it  remained  until  his  death.     Sir  John  Leach,  V.-C, 
held  that  the  legacy  was  adeemed,  on  the  principle  that  the  Court 
could  only  inquire  whether  the  specific  thing  remained  at  the 
death  of  the  testator,  and  could  not  enter  into  the  consideration 
whether  it  had  or  had  not  ceased  to  exist  by  an  intention  on  the 
part  of  the  testator  to  adeem  it.    This  decision  was  aflfirmed  by 
Lord  Eldon  on  appeal.^    In  Gardner  v.  Hattan,^  the  testator  be- 
queathed £7000,  secured  by  the  mortgage  of  a  particular  estate. 
After  the  date  of  the  will  the  principal  sum  and  interest  were 
received  by  the  testator's  agent  on  his  account,  who  immediately 
afterwards   invested  £6000  of  it  upon   another  mortgage,  upon 
which  it  remained  at  the  testator's  death.     Sir  L.  Shadwell,  V.-C, 

^  Athhurton  v.  Macguire,  2  Br.  C.  C.  ^  Barker  v.  Baffner,  5  Madd.  208. 

108.  B  2  Raa8.  122. 

>  Statdey  v.  Potter,  2  Coz«  182.  ^  Gardner  v.  HatUm,  6  Sim.  93. 

'  DurrtaU  v.  Friend,  5  De  6.  &  Sm. 
313. 
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cHAPTiR  xu.  ruled  that  the  legacy  was  specific,  and  that,  as  the  testator  had 
received  the  whole  of  the  debt,  it  was  a  clear  case  of  ademption. 
It  has  been  considered  an  open  question  whether  a  testator,  who 
having  made  a  specific  bequest  of  stock  sells  it,  and  afterwards 
purchases  the  same  or  a  less  amount  of  the  same  stock,  thereby 
revives  the  bequest ;  *  but  we  do  not  see  upon  what  principle  this 
point  can  be  distinguished  from  the  case  of  reinvestment  of  money 
on  mortgage  noticed  above. 

741.  The  conversion  of  Government  stock  from  one  denomina- 
tion into  another  by  Act  of  Parliament,  or  of  railway  shares  into 
consolidated  stock,  is  not  ademption.^    A  destination  will  not  be 
affected  by  a  mere  alteration  of  title,  as  by  a  transference  of  the 
subject  of  bequest  from  the  name  of  a  trustee  to  that  of  the  tes- 
tator.'   Nor  will  the  unauthorised  act  of  the  testator's  agents,  or 
of  his  guardians  in  the  event  of  supervening  incapacity,  have  the 
effect  of  disappointing  the  special  legatee.^    In  a  case  where  a  lady 
left  sealed  testamentary  instructions  to  her  agent  as  to  the  disposal 
of  a  sum  of  £4000  deposited  in  bank,  and  afterwards,  at  the  sug- 
gestion of  the  agent,  invested  this  sum  in  a  heritable  bond,  for  the 
sake  of  the  higher  interest  thus  obtained,  it  was  held  that  the 
bequest  contained  in  the  testamentary  titles  was  adeemed.    Lord 
Moncreiff  drew  attention  to  the  discrepancy  between  the  British 
law  on  this  subject  and  the  doctrine  of  the  Civil  Law  (Inst.  2, 20, 
12),  according  to  which  the  legacy  was  due  if  the  testator  did  not 
sell  the  subject  with  the  intention  to  revoke  the  legacy,  adding 
that  our  decisions  appeared  to  be  at  variance  with  the  principles 
of  jurisprudence.* 
Ademption  hy        742.  On  a  principle  identical  with  that  of  the  ademption  of 
tneDt^o?e8tate  Special  legacies,  it  has  been  considered  that  if  a  testator  makes  a 
provi^on  is      re-settlemcut  of  his  estate,  this  imports  a  revocation  not  only  of  the 
charg<Mi.  previous  destination  of  the  estate,  but  also  of  all  provisions  consti- 

tuted in  the  form  of  burdens  upon  the  estate.  Accordingly,  provi- 
sions charged  upon  an  entailed  estate  under  the  Aberdeen  Act 
were  held  to  be  revoked  ademptiane  by  the  execution  of  a  new 
deed  of  entail  in  favour  of  the  same  series  of  heirs,  and  with  the 
same  conditions,  &c.,  under  the  powers  of  the  4th  section  of  the 


^  See  2  Wh.  &  T.  L.  Ca.  6th  ed.  284. 

3  Oakes  v.  OaJxif  9  Hare,  666,  and 
cases  there  cited.  See  MUcheWt  Tr9.  v. 
Pergui,  1S89,  16  R.  902,  a  case  of  the 
conTenion  of  gas  shares  into  axmuities 
payable  by  a  municipal  corporation,  where 
the  jadgM  differed  in  opinion  on  this 
point. 

*  Dingwall  v.  A^ikcw,  1  Cox,  427. 


*  Taylor  v.  Ta^ar^  10  Haie,  475,  de-. 
cided  by  Wood,  Y.-C,  where  the  principki 
previously  recognised  as  to  oonTeraon  by 
trustees  and  guardians,  in  qnestioBS  be- 
tween heirs  and  executors,  were  hdd  to 
be  applicable  to  the  defeasance  of  tbe 
rights  of  specific  legatees. 

"  Andtrwn  v.   Thornton,  1877,  4  B. 
1101. 
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Entail  Amendment  Act.^  But  a  mere  renewal  of  the  investiture  chapter  xxi. 
in  favour  of  the  granter  and  his  heirs,  or  the  taking  of  a  security  in 
the  same  form  to  a  subject  to  which  a  title  had  not  previously  been 
made  up,  does  not,  in  general,  operate  as  an  ademption  of  a  prior 
specific  destination.^  Where  a  testator,  without  expressly  revok- 
ing a  subsisting  destination  of  his  heritable  estate,  executed  a  new 
settlement  of  a  certain  part  of  it,  for  the  purposes  of  constituting  a 
life  interest  and  of  charging  certain  debts  upon  the  estate,  and 
took  the  title  in  favour  of  his  heirs  and  disponees  in  fee,  this  was 
held  to  amount  to  a  revocation  of  the  prior  destination.'  In  such 
cases  it  is  necessary  to  look  to  all  the  circumstances  for  the  pur- 
pose of  discovering  whether  there  was  or  was  not  an  intention  to 
adeem.  According  to  one  of  the  later  decisions,  the  ademption  of 
a  destination  of  a  heritable  subject,  consequent  on  the  sale  of  the 
subject,  has  not  the  effect  of  destroying  family  provisions  made  by 
way  of  direction  to  burden  the  heritable  subject^ 


SECTION  IV. 
Ebvocation  by  Cancelling  or  Destroying  a  Will  animo 

ET  FACTO. 

743.  A  settlement  may  also  be  de  facto  revoked  by  physically  Cancellation 
destroying  or  cancelling  it ;  the  requisites  of  which  are  (1)  a  final  equraitn^"^^ 
intention  to  revoke,  and  (2)  an  act  of  cancellation  indicating  such  «*p***«  "^o- 

K      mi  1      •      •!!  -Ill  cation. 

an  intention.*  The  rule  is  illustrated  by  the  case  of  Na^myth  v. 
Hare,  where  a  testator  cancelled  his  will  by  tearing  off  his  seal, 
which  was  prescribed  as  a  solemnity  in  the  testing  clause  of  the 
will ;  •  and  by  the  more  recent  cases  of  Falconer  and  Dow?  Where 
the  mutilation  of  the  will  is  proved  to  have  been  accidental,®  or  the 
result  of  insanity  or  of  passion,® — revocation  not  being  intended,^^ 


'  Hay  NewUm  v.  Hay  NewUmt  18  July 
1867,  5  Macph.  1056.  AflSrmed  9  May 
1870,  8M.  (H.L.)66. 

*  M'Arthur  v.  Jamie9on,  2  Sh.  28, 
N.E.  20 ;  22  March  1825,  1  W.  &  S.  60  ; 
Hay  V.  Onwford,  1678,  M.  14.899  ;  Earl 
of  Kdly  T.  Jhinean,  1725,  M.  10,660. 
See,  as  to  moreable  estate,  North  Brituh 
Jnturanee  Co.  r,  Tunnoek,  I  Nov.  1864, 
3  Macph.  1. 

'  Murray  ▼.  Smith,  2  Feb.  1831,  9  Sh. 
878. 

*  CangreveU  Tr$.  y,  Congreve,  1874,  1 
R.1102. 

*  Diduon  on  Evidence,  §  901. 


•  Natmyth  v.  Hare,  27  July  1821,  1 
Sb.  (App.  Oa.)  63. 

^  Falconer  v.  Stephen,  9  Dec.  1848,  11 
D.  220  ;  Dow  v.  Dow,  80  June  1848,  10 
D.  1465.  See  also  Houston  v.  Shaw, 
1711,  Rob.  552,  561  ;  Dcmald  v.  Kirk- 
aldy,  8  April  1788,  8  Pat  105 ;  PaUi- 
ton's  Trs.  v.  University  of  Edinhurgh, 
1838,  16  R  73. 

8  Cunninghame  v,  Mouat's  Tr.,  17 
July  1851, 18  D.  1376  ;  Irvine  v.  Lang, 
6  March  1840,  2  D.  804. 

•  Laing  v.  Bruce,  20  Kov.  1838,  1 
D.  59. 

'»  Doe  y.  Perhcs,  8  B.  &  Aid.  489. 
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Acts  eqnivB- 
lent  to  cMioel 
lation. 


cHAPTBR  XXI.  — in  any  of  these  cases  there  is  no  canceUation  animo,  and  there- 
fore no  revocation. 
Cancciiatioii  744.  A  testator  may  empower  another  person  to  cancel  his 

yprocnzm  on.  g^^jji^meQ^ .  lJ^^  g^^h  a  power  will  not  be  raised  by  implication; 

nor  will  an  improbative  authority  to  cancel  be  sustained.^  In 
Jhuglas  v.  Dotiglas*  Trustees,  the  testator  had  added  a  postscript  to 
a  codicil,  stating, "  I  am  aware  how  very  incorrect  all  these  writings 
are,  and  I  hereby  empower  my  brother  to  alter  any  part  of  them  he 
may  deem  proper."  It  was  held  that  this  direction  referred  only  to 
corrections  in  point  of  form,  and  that  the  brother  was  not  thereby 
empowered  to  alter  the  disposal  of  the  residue  of  the  property.^ 

746.  Where  it  is  proved  that  a  testator  intrusted  his  will  to  the 
keeping  of  an  agent,  with  instructions  to  destroy  it^  and  his  in- 
structions were  disobeyed,'  or  where  the  intention  to  revoke  is 
defeated  by  the  conduct  of  an  interested  person,  the  act  of  cancel- 
lation is  held  to  be  accomplished,  the  testator  having  done  all  that 
was  in  his  power  to  effect  it.^  And  where  a  will  is  executed  in 
duplicate,  the  cancellation  of  one  of  the  duplicates,  with  the  inten- 
tion of  revoking  its  dispositions,  is  effectual  as  an  act  of  revoca- 
tion.^ But  where  a  will  was  executed  in  duplicate,  and  after  the 
death  of  the  testator  one  of  the  duplicates  was  found  mutilated,  bat 
the  other  was  preserved  intact  in  the  custody  of  the  testator's  agent/ 
who  had  no  knowledge  of  any  intention  to  revoke  the  will,  it  was 
held  that  in  such  a  case  the  presumption  was  in  favour  of  the 
subsistence  of  the  will,  in  the  absence  of  evidence  that  the  cancel- 
lation of  the  copy  was  done  by  the  testator  with  intention.* 

746.  Where  a  will  known  to  have  been  in  existence  is  not 

found  cau-^**^^  forthcoming  after  the  testator's  death,  it  is  necessarily  presumed  to 

ceUed  bound    be  non-cxistcnt  until  its  subsistence  is  established  by  a  process  of 

Btt£d«tence.      proving  the  tenor.     It  has  been  observed  that  this  presumption 

does  not  arise  unless  there  is  evidence  to  satisfy  the  Court  that  the 

will  was  not  destroyed  after  the  testator's  death.^    A  similar  pre- 


Grantee  claim- 


1  Logan  v.  Logan,  27  Feb.  1828,  2  Sh. 
253,  N.E.  222. 

'  Monteath  Douglas  v.  Do^iglaa*  Trs,, 
80  June  1859,  21  D.  1066. 

>  Chisholm  y.  ChisKolm,  1678,  M. 
]  2,820.  But  see  contra.  Walker  v.  SieeU, 
16  Dec.  1825,  4  Sh.  828,  N.£.  827. 

*  Buchanan  v.  PaterBon,  1704,  M. 
15,982;  Bibb  v.  Thomas,  2  W.  Blackst. 
1043. 

'  Burtomhaw  v.  Oilbert,  1  Gowper, 
49 ;  Pemberton  v.  Pemberton,  18  Yes. 
310,  cited  in  Winchester  j.  Smith,  infra, 

<  OroBbie  ▼.  WiUon,  2  June  1865,  3 
Mftcph.  870. 


'  The  mode  in  which  this  qualification 
of  the  preaumption  ia  applied  ia  vdl 
exemplified  in  an  English  dedaion.  A 
will  which  had  been  in  the  testator'* 
custody  could  not  be  found  in  his  repobi- 
tones  after  his  death,  bat  there  was 
evidence  of  dedaiationa  reoognisiog  its 
exiatenoe  up  to  within  three  weeks  of  his 
death ;  there  was  no  evidence  of  any 
change  of  intention  daring  thoae  three 
weeks,  and  the  only  person  who  was 
interested  in  an  intestacy  had  aoceas  to 
and  made  a  search  in  the  repoaitoiies 
before  they  were  aearched  by  any  other 
person.     Coupling  these  facta  with  th« 
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sumption  arises  where  a  deed  is  found  cancelled  in  the  testator's  chaftkr  xxi. 
repositories  after  his  death.  In  such  a  case,  according  to  the  most 
recent  authorities,  the  ontis  of  proving  the  subsistence  of  the  will 
rests  with  the  party  claiming  under  it.  The  question  was  raised 
in  an  action  of  proving  the  tenor  of  a  mutual  settlement  executed 
by  spouses  in  favour  of  the  survivor,  and  providing  for  the  distri- 
bution of  the  estate  of  the  survivor  after  the  decease  of  both  the 
spouses,  which  was  found,  on  the  death  of  the  husband,  with  the 
signatures  of  the  wife  and  of  the  instrumentarj  witnesses  cancelled. 
A  proof  having  been  allowed,  at  the  instance  of  a  party  having  an 
interest  under  the  ulterior  destination,  the  widow  deponed  that  she 
bad  cancelled  the  signatures  in  a  fit  of  passion,  and  without  her 
husband's  knowledge.  A  majority  of  the  Judges  of  both  Divisions 
of  the  Court  were  of  opinion  that  it  was  incuinbent  on  the  pursuer 
of  the  action  to  prove  that  the  cancellation  took  place  in  a  way  that 
did  not  affect  the  validity  of  the  instrument ;  that  the  uncorroborated 
testimony  of  tlie  widow  was  not  legal  evidence  of  the  subsistence  of 
the  deed,  and  that  the  action  accordingly  fell  to  be  dismissed.^ 

747.  A  deed  when  cancelled  leaves  the  estate  in  the  same  Eflect  of  can- 
situation  as  if  it  had  never  existed,*  though  the  instrument  may  <^«^^*^*°"' 
perhaps  be  looked  at  for  the  purpose  of  ascertaining  what  was  in 

the  mind  of  the  testator  before  he  altered  his  purpose.^  Assuming 
that  the  cancelled  deed  is  to  be  regarded  as  non-existent,  it  follows 
that  the  cancellation  of  a  deed  containing  a  clause  of  revocation 
may  have  the  effect  of  reviving  a  previously  executed  will.  When 
it  is  considered  that  the  revoking  deed  could  not  have  any  legal 
effect  while  it  remained  undelivered  in  the  hands  of  the  granter, 
the  revival  of  the  previously  executed  deed  is  a  consequence  which 
may  be  admitted  without  any  legal  or  practical  objection.* 

748.  The  revocation  of  wills  and  testamentary  writings  made  in  Effect  of  can- 
England,  by   way  of  cancellation   or  physical  destruction,   was  ^rt?iii^to*the 
originally  legalised  by  the  Statute  of  Frauds,^  and  now  rests  upon  jj[^^°^  ^^' 
the  authority  of  that  Act  of  Parliament  and  of  a  Statute  of  the 

present  reign,  which  permits  the  revocation  of  testamentary  instru- 
ments, by  "  burning,  tearing,  or  otherwise  destroying  the  same  by 
the  testator,  or  by  some  person  in  his  presence  and  by  his  direction, 

BOD-appeAnnce  of  the  person  interested  '  But  see  eorUra,  Mure  v.  Mure,   1 

m  the  intestacy,  the  Court  of  Probate  June  1813,  F.C. 

refused  to  presnine  that  thewiU  had  been  '  Adv.»Oen,  v.  Smithy  1  Mar.  1852,  14 

reroked,  and  granted  probate  of  the  draft  D.  585,  and  £xch.  Bep.  ;  15  June  1854, 

of  the  wOl ;  Finch  v.  Finch,  Law  Hep.  1    Macq.    760 ;    Mags,    of  Dundee    v. 

1  Prob.  and  Div.  871.  Morris,  8  Macq.  164,  171. 

1  WinchesUr  y.  Smith,  20  March  1868,  ^  See  Howden  v.  Hmcden,  8  July  1815, 

1  Macpb.  685.  F.C. 

^  29  Car.  Ii.,  cap.  3,  §  6. 
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cHAPTBR  ixi.  with  the  intention  of  revoking  the  same."  ^  The  cases  are  very 
numerous ;  and  considering  that  decisions  on  the  construction  of  a 
Statute  are  never  of  any  great  authority  as  regards  the  elucidation 
of  a  cognate  rule  resting  on  the  authority  of  the  common  law,  it 
has  not  been  thought  necessary  to  enter  more  fully  into  the  subject^ 
or  to  attempt  a  resume  of  the  English  authorities.^ 

SECTION  V. 


Expresfl  and 
implied  revo> 
cation  distin- 
guished. 


Rnlex  of  con- 
fltrnction  for 
determining 
questions  of 
implied  revo- 
cation. 


Eevocation,  Total  or  Partial,  by  a  subsequent  ikcoksistcct 

Testamentary  Writing. 

749.  Revocation,  total  or  partial,  as  the  case  may  be,  is  implied 
from  the  fact  that  two  settlements  executed  by  the  same  person  are 
inconsistent  with  one  another,  in  which  case  the  rule  is  applicable, 
posteriora  deragant  prioribus,^  Great  difficulty  is  often  experienced 
in  resolving  the  question,  Which  of  the  testamentary  writings  found 
in  the  repositories  of  a  deceased  person  constitute  his  last  will  ? 
Some  positive  rules  have  been  laid  down ;  but  in  their  application 
to  actual  cases  much  is  necessarily  left  to  the  discretion  of  the 
judge.  Settlements  executed  of  the  same  date  are  construed  as  one 
deed.*  A  settlement  containing  a  residuary  clause  may,  but  does 
not  necessarily,  supersede  previous  bequests  of  money  or  special 
subjects.*  A  will  which  partakes  of  the  quality  of  a  total  settle- 
ment is  considered  to  bo  in  its  purpose  and  intention  incompatible 
with  the  subsistence  of  a  previously  executed  will  or  settlement, 
insomuch  that  a  lapsed  share  of  succession  under  a  List  wJljjiLtbe 
total  estate  will  be  given  to  the  legal  representatives  of  thetestatef 
rather  than  to  the  legatees  under  a  previously  executed  will.*  But 
it  has  been  determined,  that  where  a  settlement  containing  a 
general  clause  of  revocation  makes  no  provision  as  to  the  disposal 
of  a  certain  specific  estate,  the  heir  to  whom  that  estate  was  destined 
under  a  previous  settlement  shall  take  it  rather  than  the  granter's 
heir-at-law.^     Codicils  which  are  prior  in  date  to  the  leading  settle- 


*  1  Vict,  cap.  23,  §  20. 

'  See  the  subject  discussed  in  1  Jartnan 
on  WiUs,  6tb  ed.  pp.  113126. 

'  MUekdson  v.  MitcheUon,  15  Nov. 
1820,  F.C.  ;  Burnett  v.  Burnett,  1701, 
M.  15,566 ;  Balvaird  v.  Latimer^  5  Dec. 
1816,  F.O.  ;  Barclay  v.  Griffiths,  4  Mar. 
1830,  8  Sh.  682  ;  BeaUie  ▼.  Thornton,  21 
June  1861,  23  D.  1163  ;  and  see  contra. 
Dove  V.  Smith,  81  May  1827,  5  Sb.  734, 
N.E.  684. 

*  Fergus  v.  Fergus,  7  Feb.  1833,  11 


Sh.  362  ;  Inglis  v.  Harper,  18  Oct  1831, 
5  W.  &  S.  785,  reversing  6  Sh.  864. 

'  Special  C«se  Kenmore't  Trs.,  1869,  7 
M.  771.  See  Sibbald's  Frs.  v.  Greig, 
1871,  9  M.  899  ;  Grant  v.  Stoddarl,  11 
D.  869,  per  Lord  Jeffrey ;  and  1  Bfaoq. 
163  ;  SeOar  v.  Stephen,  21  June  1855, 17 
D.  975. 

•  Bertram's  TV.  v.  MathestnCs  Tr.,  1888, 
15  B.  573 ;  Grant  v.  Stoddart,  27  Feb. 
1849,  11  D.  870. 

7  Allan  V.    Glasgow,   4  D.   494;  14 
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ment  ought  not  to  be  held  effective  if  they  are  explanatory  of  or  chaptbr  xxi. 
ancillary  to  a  previous  settlement  which  is  revoked  by  implication.^ 
Yet  even  this  rule  is  subject  to  exceptions.  For  example,  a  codicil 
bequeathing  a  specific  subject  was  held  effectual,  even  when 
anterior  in  date  to  the  last  general  settlement.^  The  circumstance 
that  a  number  of  the  legacies  contained  in  a  partial  will  or  settle- 
ment are  repeated  in  a  subsequent  total  settlement — the  same 
sums  being  given  to  the  same  persons — creates  a  strong  presump- 
tion that  the  former  will  is  impliedly  revoked.*  A  will  or  codicil 
which  is  invalid  from  insufficient  attestation  or  similar  causes  can 
have  no  effect  as  a  revocation  of  a  prior  will.* 

760.  Where  it  appears  that  two  testamentary  writings  are  ir  possible, 
capable  of  standing  together  as  one  settlement,  no  implied  revoca-  ^iuJuUist. 
tion  can  be  inferred  in  relation  to  any  of  the  bequests  of  the  first 
executed  will,  unless  the  terms  of  the  bequest  are  necessaHly  incon- 
sistent with  those  of  the  last  will*  The  case  of  Alves  v.  Alves  is  an 
illustration.  The  testator,  by  his  trust-settlement,  divided  the 
residue  of  his  estate  into  two  equal  shares,  to  be  distributed  amongst 
certain  relatives,  who,  in  the  concluding  part  of  the  clause,  were 
also  appointed  "  residuary  legatees."  By  a  codicil  he  made  a  new 
division  of  the  residue  into  three  equal  shares,  as  to  one  of  which 
there  was  a  total  failure  of  the  objects  of  the  destination.  This 
share  was  claimed  as  lapsed  succession  by  the  legal  representatives 
of  the  testator,  and  as  residue  by  the  residuary  legatees  of  the  first 


Aug.  1846,  5  BeU,  379.  This  principle 
wu  applied  when  the  deed  last  executed, 
though  in  form  a  total  settlement,  was, 
by  reason  of  the  omission  to  make  use  of 
dispositive  words,  ineffectual  to  carry 
heritable  estate  in  Scotland ;  Richmond^ $ 
Trt.  V.  Wint<m,  25  Nov.  1864  ;  3  Macph. 
95 ;  CampbeiCs  Tra.  v.  Campbdl,  24  D. 
1322L 

^  Stewart  v.  BaOlie,  27  Jan.  1841,  3 
D.  463. 

»  Fleming  v.  Fleming,  1800,  M.  "  Im- 
plied Wm,"  App.  No.  1 ;  DalglUh't  Trs. 
V.  Crum,  1S91,  19  R.  170,  where  the 
codicil  was  of  intermediate  date,  and  the 
two  settlements  were  identical. 

'  MadeooTB  Trt,,  1871,  9  M.  903  ; 
eontra^  Laws  Exr$.,  1873,  11  M.  744  ; 
and  observations  of  Lord  Justice-Clerk 
in  Honhmgh  v.  Hortbmght  9  D.  341. 
"  The  presumption  is  always  »trongly 
adverse  to  an  unfinished  instrument 
materially  altering  and  controlling  a  will 
deliberately  framed,  regularly  executed, 
recently  approved,  and  supported  by  pre- 


vious and  uniform  dispositive  acts  ;  and 
this  presumption  is  stronger  in  proportion 
to  the  less  perfect  state  of,  and  the  smaU 
progress  made  iu,  such  instrument.  To 
establish  such  a  paper,  there  must  be  the 
fullest  proof  of  capacity,  volition,  final 
intention,  and  involuntary  interruption." 
— Jarman  on  Wills,  5th  ed.  97. 

*  Stirling  Steuart  v.  Stirling  Craw- 
funTt  Tra.,  1885,  12  R.  610;  and  see 
the  case  of  Kirhpatrick,  cited  infra, 

*  Orant  v.  StoddaH,  11  D.  876,  per 
Lord  FuUerton ;  1  Macq.  163 ;  Ihve  v. 
Smith,  31  May  1827,  5  Sli.  734,  N.E. 
684;  Allan  v.  Sindair,  1776,  2  Pat. 
403.  Where  the  last  will  contains  an 
express  revocation  of  aU  previously  exe- 
cuted wills,  the  clause  must  receive 
effect  notwithstanding  that  a  prior  will 
may  be  capable  of  standing  along  with 
the  last ;  Lawrie*a  Tra,  v.  Laioriey  12 
July  1843,  5  D.  1846;  Kirkpatrick'a 
Tra,  V.  Kirkpatrick,  1874,  1  R.  (H.L ) 
37  ;  Tkomaa  v.  Tennent'a  Tra.,  1868,  7 
M.  114. 


414  REVOCATION   OF  WILLS   IX   GENERAL. 

CHAPTBR  xyy.  executed  settlement  It  was  held  that,  although  the  partition  of 
the  estate  into  three  shares  was  an  implied  revocation  of  the 
the  previous  partition  into  two  shares,  that  it  did  not  operate  as  a 
revocation  of  the  ultimate  residuary  bequest  contained  in  the 
original  settlement^  The  second  Roxburgh  case  decides  that  an 
implied  revocation  is  only  operative  in  the  event  of  the  last  executed 
will  being  effectual ;  but  that  if  it  should  be  reduced  ex  capiU  Ueti, 
or  on  any  extrinsic  ground,  the  inconsistency  does  not  arise,^  and 
the  first  will  is  to  be  held  effectual.  A  revocation  of  the  beneficiary 
interest  given  to  persons  who  are  also  appointed  executors  does 
not  imply  a  revocation  of  their  appointment  as  executors.^ 
ReTiTalofra-  761.  A  testamentary  deed  of  revocation  has  the  same  ambula- 
the^eration  ^^  character  which  belongs  to  a  testamentary  disposition,  and 
ofamibseqitent  therefore,  where  the  will  to  which  the  words  of  revocation  apply  is 
Mtniiuent.  not  cancelled  or  destroyed,  it  may  be  revived  by  revoking  or 
destroying  the  revocation  of  it.  Thus,  where  a  trust-deed,  being 
the  last  testamentary  settlement  of  the  granter,  contained  a  revoca- 
tion of  all  previously  executed  wills  and  settlements,  and  this 
settlement  was  itself  destroyed  by  the  testator's  directions  in  bis 
lifetime,  the  revocation  which  it  contained  was  held  to  be  destroyed 
as  well  as  the  positive  dispositions  of  the  settlement,  and  a  pre- 
viously executed  will  was  therefore  revived.*  And  a  revocation  by 
testamentary  disposition  of  a  last  will  disposing  of  the  univcrsiias 
of  the  testator's  estate  was  found  to  have  the  effect  of  reviving  a 
previously  executed  will.*  In  another  case  it  was  held  that  a 
revoked  testamentary  disposition  was  not  revived  by  being  delivered 
by  the  testator  to  his  trustees  with  a  direction  not  to  open  the 
packet  until  after  his  death.* 

1  Alvet  V.  Aires,  8  Mar.  1861,  28  D.  F.C.     See  1  Jarmaa  on  WSIb,  5th  ed. 

712,  lis. 

3  Bojcburgh  v.  Wauchope,  25  May  1820,  ^  Dove  v.  Smith,  81  May  1827,  5  Sh. 

6  Paton,  548.  734,  N.E.  684. 

»  ScoU  V.  PeehUt,  1870,  8  M  959.  •  Ker  v.  Enktne,  16  Jan.  1851, 18  D. 

*  HiAoden  v.   CrichUm,   8   July  1815,  492. 
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CHAPTER  XXII. 


POWEE  TO  EEVOKE. 


1.  Unoateral    Instruments    and 

EFPBCT  OF  Delivery  or  Trans- 
rsR  TO  Trustees. 

2.  Mutual  Wills  and  Settlements, 


AND  Wills  founded  on  Agree- 
ment. 
3.  Rights  under  Marriage  Settle- 
ments, WHETHER  Contractual 
OR  Revocable.  . 


SECTION  I. 


UXILATEHAL  INSTRUMENTS  AND   EFFECT  OF  DeUVERY  OR 

Transfer  to  Trustees. 

762.  The  granter  of  a  will  or  settlement  is  entitled  to  revoke  Will  or  settle- 
or  alter  its  dispositions  so  long  as  the  instrument  and  the  estate  ^t^dbambu- 
conveyed  by  it  remain  subject  to  his  control,  which  in  general  will  ia^'^^t  ^^ 

be  the  case  while  the  instrument  is  undelivered.  And  where  by  a  granter's  power 
contract  of  marriage  the  husband's  estate  is  disposed  of  only  in  a  ^  ^^ 
certain  event,  e.g,y  by  giving  it,  in  the  event  of  his  wife's  surviv- 
ance,  to  her  in  liferent,  and  to  the  children  of  the  marriage  in  fee, 
the  settlement  is  revoked  by  the  occurrence  of  the  alternative 
event  of  the  wife's  predecease,  and  a  new  settlement  may  then  be 
made  for  different  purposes.^  A  settlement  of  heritable  estate 
containing  a  clause  dispensing  with  delivery,*  and  a  will  or  disposi- 
tion of  moveables  without  such  a  clause,  are  effectual  when  found 
undelivered  in  the  granter's  repositories,  or  in  the  custody  of  a 
friend  or  agent  to  whom  the  instrument  has  been  intrusted  for  safe 
keeping.  Up  to  the  last  moment  of  life  a  voluntary  settlement  of 
the  granter's  estate  is  held  to  be  ambulatory  and  revocable,  if  it 
has  not  previously  been  delivered  to  the  grantee. 

763.  Delivery,  it  may  be  atfirmed,  will  not  constitute  a  bar  to  Delivery  a  bar 
the  revocation  of  a  settlement  which  reserves  thegranter's  liferent,  where°veated 
imless  a  beneficial  and  indefeasible  right  is  conferred  by  the  settle-  ^^^^^rest  con- 

°  "^  ferred  on  the 

ment  on  a  person  m  existence  at  the  time  of  delivery.     This  prin-  grantee. 


'  Dtckton  V.  SomerviUe's  Tn.,  3  Macpb. 
602  ;  10  May  1867,  5  Macpb.  (H.L.)  69. 

'  It  hm  been  held  that  a  settlemeint  of 
heritable  estate  which  was  not  deliyered 
in  the  granter's  lifetime,  and  which  did 
not  contain  a  clause  dispensing  with  de- 


livery, could  not  receive  effect  as  a  testa- 
mentary instrument, — Anderson  v.  Robert- 
ton,  21  Feb.  1867,  5  Macph.  503  ;  but 
since  the  passing  of  the  Titles  Act,  1868, 
such  a  clause  is  not  essential. 
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CHAPTER  xxn.  ciple  is  established  by  a  series  of  consistent  decisions.  Thus,  where 
a  postnuptial  settlement  by  spouses  was  revoked  by  the  wife  as 
donatio  irUer  virum  el  nxorem,  and  the  deed  of  revocation  was 
objected  to  on  the'ground  that  the  settlement  conferred  certaiu 
rights  on  the  lady's  daughter,  for  whose  benefit  the  settlement  was 
alleged  to  be  retained,  it  was  found  that  the  right  claimed,  not 
being  a  vested  interest  but  only  a  spes  succeasionis,  did  not  bar  the 
inustration  of  granter's  power  of  revocation.^  Again,  where  a  lady,  at  the  sugges- 
dJiveiy.  tion  of  her  friends,  on  attaining  majority  and  before  her  marriage, 
executed  a  trust-settlement  of  her  whole  estate  for  the  benefit  of 
the  children  of  her  then  intended  marriage,  whom  failing,  for  her 
next  of  kin,  reserving  her  own  liferent,  which  deed  she  soon  after 
revoked,  and  granted  in  place  of  it  an  antenuptial  contract  of  the 
ordinary  description,  the  revocation  was  sustained.^  •'That  a 
party  may  grant  an  irrevocable  deed,"  Lord  Eutherfurd  observed, 
"  and  put  it  beyond  his  power  by  delivery,  and  vest  effectually  the 
property  so  conveyed  against  his  own  subsequent  acts  and  deeds, 
for  the  benefit  of  existing  parlies  in  whom  by  that  deed  he  creates 
an  interest,  there  can  be  no  doubt.  Bat  such  a  case  has  no 
resemblance  to  the  present.  .  .  .  There  was  no  beneficiary  in 
whom  a/iw  quocsUum  could  be  vested.  Upon  the  principle  now 
contended  for,  it  must  have  remained  good  all  her  life ;  and  was  it 
to  be  held  that  by  such  a  deed  she  could  reduce  herself  directly  to 
the  state  of  an  alimentary  liferenter  merely  of  her  own  property,  in 
favour  of  parties  not  existing,  who  never  might  exist,  and  whose 
possible  existence  was  not  yet  the  subject  of  any  contract  with  any 
existing  party  ?  "  The  judgment  was  affirmed  by  a  majority  of  the 
Judges  in  the  Inner  House  for  the  same  reasons.*  The  principle 
was  further  extended  in  the  case  of  Mackenzie's  Trust,^  where,  under 
somewhat  similar  circumstances,  a  lady  on  the  advice  of  her  agent 
executed  a  trust  of  her  property  for  her  own  liferent  alimentary 
use,  fee  to  her  children,  whom  failing,  to  such  persons  as  she 
might  appoint  by  wilL  Upon  her  marriage  the  lady  elected  to 
revoke  the  trust,  and  it  was  found  that  she  was  entitled  to  do  so, 
and  to  execute  a  postnuptial  contract,  although  the  action  was  not 
brought  until  after  the  birth  of  a*  child  of  the  marriage. 

764.  But  again  it  has  been  established  by  a  series  of  decisions 

^  Femie  v.  OdquhourCB  Trs.,  20  Dec.  *  16  D.  532.  Compare  this  with^Wry 

1854,  17  D.  233.     The  question  in  what  Andtrwon^B  case,  2   June  1837,  15  Sh. 

cases  heirs  or  children  take  a^W  erediii,  or  1073,  where  the  question  was  considered 

vested  right,  under  marriage-contract  obli-  with  reference  to  an  ordinary  setUenieot 

gations,    is    considered   infraf    Chapter  on  marriage. 

XXXVL,  Section  IIL  (Marriage-Con-  «  Ma6keime  ▼.  Mackmii^i  2V«.,  1878, 

tract  Provisions).  5  R.  1027.     Contrast  with  this  the  csm 

>  Muri$(m,  v.  Dick,  10  Feb.  1854,  16  of   WiHiani9(m  v.   Bootkb^,  1890,  17  a 

D.  529.  927. 
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equally  clear  and  consistent,  that  the  delivery  of  a  deed  to  a  chapter  xxn. 
beneficiary  interested  in  its  provisions,  or  to  trustees  for  his  benefit,  Settlements  by 
deprives  the  granter  of  the  power  of  revocation^  so  far  as  that  bene-  beoome^ec^ 
ficiary  is  concerned,  if  a  power  to  revoke  be  not  reserved.     With-  *}^^  ^7  ^e- 
out  going  back  to  the  cases  in  the  Dictionary,  we  may  begin  with 
the  case  of  TwmJbuU  v.  Tawse^  where  a  trust  was  created  by  a  lady 
for  the  purpose  of  conveying  the  residue  of  her  property  to  her 
children  nomincUim,  after  payment  of  debts,  and  under  reservation 
of  an  annuity  to  herself.     By  a  supplementary  deed  the  granter 
attempted  to  increase  the  amount  of  the  debt  which  she  had  made 
a  burden  on  her  property.    Delivery  having  taken  place  construc- 
tively by  causing  infeftment  to  be  taken  on  the  deed  of  provision, 
it  was  held  that  the  second  deed  could  not  affect  the  intere^ta  of  the 
children  under  the  first  deed.     In  other  cases  deeds  of  provision 
conveying  special  subjects  to  a  child   or   children    have  been 
delivered  to  the  grantees  by  the  granter,  and  when  so  delivered 
they  have  been  held  to  give  a  vested  right  to  the  objects  of  the 
grant,  of  which  they  cannot  be  deprived  by  a  subsequent  revoking, 
or  inconsistent  will  or  deed  of  provision.* 

766.  In  the  case  of  Smitton  v.  Tod,^  a  proprietor  of  heritable 
subjects,  on  the  narrative  that  he  was  incapable,  from  facility,  of 
.  profitably  conducting  his  affairs,  conveyed  all  his  property  to  trus- 
tees for  the  purpose,  after  payment  of  debts,  of  providing  an  ali- 
mentary annuity  to  his  wife,  to  be  continued  on  her  death  to  him- 
self, the  residue  being  destined  to  the  children  of  the  marriage,  of 
whom  there  were  two  already  born  at  the  date  of  the  deed.    The 
trustees  took  infeftment  and  thus  obtained  delivery  of  the  subject 
of  the  provision  as  well  as  delivery  of  the  deed  of  provision.     In 
an  action  which  was  afterwards  brought  to  have  it  found  that 
the  deed  was  a  revocable  postnuptial  settlement,  it  was  held  that 
by  the  delivery  of  the  deed  and  the  infeftment  of  trustees  for 
their  benefit  the  children  had  a  vested  interest  in  the  estate,  and 
that  the  deed  was  irrevocable.     For  a  view  of  the  circumstances 
which  may  amount  to  delivery  in  the  case  of  a  deed  which  is  the 
subject  of  correspondence  and  negotiation  between  the  agent  of 
the  granter  and  the  agent  of  the  grantee,  reference  is  made  to  the 

^    TumXndl  v.  Tame,  15  April  1825,  822,  N.E.  829  ;  and  Femie  v,  ColqvhouiCs 

W.  k  S.  80»  revening  2  Sh.  1.     On  the  Tr».,  20  Dec  1854,  17  D.  283. 

other  hand,  in  the  case  of  Sommerville  v,  *  Napier   v.    Orr,    18   Nov.    1864,   3 

ScmmernU€,  18  May  1819,  F.C.,  a  deed  Macph.  57;   Spence  v.   Ross,   17  Nov. 

diiponng  of  heritage,  and  recorded  in  the  1826,  5  Sh.  18,  N.E.  16. 

Begister  of  SaaiDes,  was  held  to  be  pre-  *  Smitton  v.  Tod,  12  Dec.  1839,  2  D. 

sumahly  revocable  on  the  ground  that  it  225 ;  Braidwood  v.  Braidvx)odj  26  Nov. 

ditposed of  the univernUuot  the granter's  1835, 14  Sh.  64  ;  Robertton  v.  Robertson's 

eaiUte ;  and  the  precedent  was  followed  in  Trs.,  1892,  19  B.  849. 
Miller  V.  Dickwn,  11  July  1826,  4  Sh. 

VOL.  I.  2d 
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cHAPTKB  xxn.  judgment  of  the  late  Lord  President  in  Tcnnent  v.  TennenCn 
Trustees}  The  case  is  too  complicated  to  admit  of  abridgment,  but 
it  may  be  noted  that  in  this  case  the  deed  was  recorded  in  tbe 
Books  of  Council  and  Session,  and  in  the  view  of  the  Court  this 
circumstance,  though  not  conclusive,  was  very  materitd  evidence  of 
constructive  delivery.^  The  cases  on  this  subject  are  elaborately 
reviewed  by  the  same  judge  in  another  important  case  decided  a 
few  years  later.'  To  complete  this  subject  it  is  proper  to  notice 
the  case  of  a  settlement  in  favour  of  spouses  in  liferent  and 
children  in  fee.  In  such  a  case  the  taking  of  liferent  infeftment 
does  not  interfere  with  the  parent's  right  of  revoking  the  destina- 
tion of  the  fee.  The  possession  given  is  to  the  liferenters  only, 
and  this  does  not  imply  anything  equivalent  to  a  delivery  of  tbe 
deed  for  the  benefit  of  the  fiars.^ 

Whether  gran-        755,  jn  the  further  consideration  of  this  subject  it  is  to  be 

ter  s  interest  »n  ii^-i  1  i-i* 

acquirenda  is  observed,  that  whilc  a  truster  may,  as  we  have  8een,  divest  nun- 
voluntary  ie^  8®!^  of  property  vested  in  possession  by  a  delivered  gratuitous  deed, 
tiement.  jt  h^g  jjot  been  decided  that  he  may  dispose  of  acquirenda  in  the 

same  manner.  In  Winght  v.  Barley^  where  there  was  a  general 
conveyance  of  acquisUa  et  acquirenda  in  trust  for  the  purposes  of 
alimenting  the  granter  and  appropriating  the  balance  of  the  income 
to  the  maintenance  of  the  truster's  wife  and  family,  it  was  beld, 
but  only  by  a  majority  of  the  Court,  that  the  interests  of  the  wife 
and  children  were  preferable  to  the  right  of  the  creditor  in  a  debt 
contracted  after  the  registration  of  the  deed.  The  Judges  found 
difficulty  in  recognising  the  husband's  alimentary  interest;  and 
there  is  force  in  the  observations  of  Lord  J'uUerton,  who  held  that 
the  deed  was  ineffectual  against  creditors,  that  it  was  in  substance 
a  mere  trust  for  managing  the  husband's  property,  of  the  nature  of 
an  interdiction,  and  that  it  was  incapable  of  operating  a  divestiture 
of  the  truster's  interest  in  the  property.* 
f tMto deftat  '^^'^'  ^  settlement  conferring  a  vested  right  on  the  pupil 
righu  of  minor  children  of  the  granter  cannot  be  revoked  by  their  father  in  his 
^  *  ™"'  character  of  tutor  and  administrator.  Accordingly,  where  such 
a  revocation  was  executed  by  parents,  the  Court  set  aside  the  deed 
in  an  action  at  the  instance  of  the  children's  representatives,  and 
it  was  observed  that  the  fact  of  the  children's  knowledge  of  their 
legal  rights  during  minority  lent  no  support  to  a  plea  of  homolo- 
gation in  a  question  with  their  representativea^ 

^  Tcnnent  v.  Tenneni's  Trs,,  1SG9,  7  Chapter  XIV.  (Testamentary  Writiiigii 

M.  986.  how  constituted.) 

8  7  M.  948.  «  Wright  v.  ffaiie^,  2  June  1847, 9  D. 

»  Spalding  v.  Spcdding*a  7V«.,  1874,  2  1151. 

R.  237.  <  9  D.  1159.     See  Morriee  t.  ^^proC,  27 

^  StewaH  v.   Eae,   1888,   10  R.  463.  June  1846,  8  D.  918. 

The  case  of  Gilpin  v.  MaHitk,  1869,  7  M.  ^  Macgibbon    v.    MacgiJIiboiij    5   Mar. 

807,   is  noticed  in  the  last    section  of  1852,  14  D.  605. 
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768.  A  letter  or  informal  writing  promising  payment  of  a  chaptbb  ixn. 
Bum  of  money  to  the  person  to  whom  it  is  addressed  lifter  the  oi»iigation  or 
writer's  death,  will  in  geuei-al  be  presumed  to  be  a  testamentary  ^*"' 
writing,  so  that  the  gift  will  be  defeasible  either  by  a  subsequent 

revoking  instrument  or  by  the  death  of  the  grantee  in  the  granter's 
lifetime.^  But  such  a  writing  may  confer  a  right,  and  may  be 
irrevocable  if  proper  words  of  obligation  are  used.* 

769.  Delivery  may  be  either  direct  or  constructive,  as  when  a  Constructive 
deed  is  delivered  to  a  trustee  or  custodier  as  agent  for  the  bene-  settiementfl. 
iiciaiy.    Without  entering  on  a  formal  discussion  of  the  subject, 

it  will  be  sufficient  to  give  a  reference  to  such  cases  of  constructive 
delivery  as  illustrate  the  law  in  regard  to  the  revocation  of  settle- 
ments.* The  cases  of  Smitton  and  Wright,  already  referred  to,  are 
examples  of  constructive  delivery  by  giving  infeftment  and  putting 
the  settlement  upon  the  record,^  Where  the  purchaser  of  an  estate 
or  moveable  right  takes  the  title  in  the  name  of  a  member  of  his 
family,  then,  unless  the  security  is  delivered  to  the  nominee,  or 
something  is  done  to  withdraw  the  instrument  from  the  purchaser's 
control,  the  subject  remains  his  property.  The  rule  is  nowhere 
more  clearly  stated  than  by  Lord  Kames  in  the  case  of  Hill  v. 
HUl :  * — "  Delivery  is  in  one  case  only  a  material  circumstance  to 
vonch  the  establishment  or  the  transference  of  a  right,  namely, 
when  the  person  who  delivers  has  the  disposal  of  the  subject,  for 
in  that  case  solely  the  delivery  must  import  his  will  to  vest  his 
right  in  another.  Hence  it  is  that,  when  a  man  lends  a  sum  and 
takes  the  bond  in  name  of  a  child  infamilia,  delivery  of  the  bond 
to  the  father  has  not  naturally  any  other  signification  than  that 
the  bond  which  comes  in  place  of  the  money  is  to  be  under  his 
power,  as  the  money  formerly  was.  It  cannot  import  a  delivery  for 
behoof  of  the  child,  because  the  debtor  who  delivers  the  bond  has 
no  vote  in  the  matter,  but  must  deliver  the  bond  to  the  father, 
from  whom  he  got  the  money." 

760.  The  doctrine  has  been  laid  down  in  general  terms  by  presumed  deri- 
writers  on  the  law  of  evidence,^  that  deeds   in   favour   of  the  7*7  i^^i^**" 

ter  s  ukniiiy. 

granter's  wife  or  children  are  effectual  without  delivery,  on  the 
ground  that  the  father  of  a  family  is  the  proper  custodier  of  writ- 
ings in  their  behalf.    An  examination  of  the  authorities  tends  to 

'  Troiter  v.  Trotter,  1  Dec.  1S42,  5  D.  Com.,  5th  ed.  276,  as  to  the  transfer  of 

224  ;  Miller  \,  Milne'i  7V«.,  8  Feb.  1859,  the  right  to  moveables  by  tradition. 
21  D.  377.  *  nm  V.  HiU,  1755,  M.  11,580,  quoted 

*  Ihiffwid  T.  CaddoTt  Trt.,  29   June  with  approval  in  Walker's  Exr.  v.  Walker, 
1831,  9  Sh.  844.  1878,  5  R.  968. 

*  See  also  Ersk.  3,  8,   91  ;  Leckie  v.  ^  See  Dickson  on  Evidence,  §  939,  and 
Ledae^    1776,   M.   11,581  ;    Tennent   v.  cases  there  referred  to. 

TohutU'b    Tn,^  supra;    and  see  Bell's 


420  POWER  TO   REVOKE. 

cHArm  xin.  show  that  nothing  more  is  intended  by  this  proposition  than  that 
provisiona  in  favour  of  members  of  the  granter's  family,  though 
conceived  in  the  form  of  deeds  inter  vivos,  are  eflTectnal  if  found 
undelivered  in  his  repositories  after  his  death.^  It  could  not 
seriously  be  maintained  that  the  retention  of  the  custody  of  deeds 
of  gratuitous  provision  by  the  granter  should  have  the  effect  of 
barring  his  right  of  revocation;  and  indeed  it  would  not  be 
known  until  after  his  death  whether  he  intended  to  treat  them  as 
delivered  deeds. 
T>eed«  in  the  761.  With  reference  to  the  doctrine  of  Lord  Stair,^  that  deeds  in 

tnLtcepn-*  the  hands  of  a  third  person  are  presumed  to  have  been  delivered  for 
heMfoM)«hoor ^^®  grantee's  behoof,  unless  the  contrary  be  proved  by  the  writing 
of  the  grantee,  or  oath  of  the  granter,  it  is  observed  by  Erskine  '  that  in  special 
cases  the  purpose  of  such  depositation  may  be  proved,  not  only  by 
the  grantee,  but  by  the  oaths  of  the  writer  and  the  instrumentary 
witnesses.  He  adds : — '^  After  a  deed  appears  in  the  custody  of 
the  grantee,  the  presumption  of  delivery  to  him  is  so  strong  that 
it  can  in  no  case  be  elided  but  by  his  own  oath  or  writing,  and  if 
the  delivery  be  confessed  by  the  granter  or  his  representatives,  the 
deed  becomes  the  absolute  right  of  the  grantee,  not  to  be  defeated 
under  the  pretence  of  its  having  been  granted  in  trust,  unless  the 
trust  be  proved  either  by  the  signed  declaration  or  by  the  oath  of 
the  trustee."  * 

762.  On  this  passage  the  observation  of  Lord  Colonsay  in  the 
Qnaiifieation  casc  of  M* Asian  V.  Glen  appears  to  be  well  founded  : — "  The  doctrine 
doctrine?***  of  Erskine  upon  this  subject,"  he  says,  **  is  not  to  be  taken  without 
qualification,  otherwise  it  is  not  very  clear  on  what  ground  an  issue 
could  be  granted ;  for  the  matter  would  be  reduced  to  a  presump- 
tion in  favour  of  the  grantee,  which  is  not  the  state  of  the  law  as 
an  absolute  proposition.  A  party  may  have  possession  of  a  deed, 
and  the  presumption  of  law  may  generally  be  that — that  party  being 
the  beneficiary  under  the  deed — it  was  delivered  to  him  for  the 
purpose  of  being  so  held  by  him.  But  that  proposition  may  imder- 
go  many  qualifications,  and  the  whole  circumstances  of  each  case 
must  be  looked  at."  *  The  deposit  of  a  settlement  or  deed  of  gift 
with  a  custodier  who  is  agent  for  the  granter  and  the  grantee  is 
not  presumed  to  be  made  for  the  purpose  of  delivery,  except  in  the 
limited  sense  that  the  deed  may  be  effectual  if  produced  unrevoked 
at  the  granter's  death.® 

1  Stair,  1,  7,  14  ;  Enk.  8,  2,  44  ;  BeU's  «  See  Dickson  on  Evidence,  §  960  e< 

Pr.  §  24  ;  Farrett  v.  Wilson,  1  July  1858,  aeq, 

20  D.  1201  ;  and  see  Daumit  v.  Mac-  "  3PAdan  v.  CfUn,  17  Feb.  1859,  21 

IcUlop,  5  Dec.  1848,  6  D.  180.  D.  618.     See  also  the  cases  npon  the  lav 

3  Stair,  4,  42,  8.  of  agents'  lien  or  hypothec.     Digest,  voce 

'  Enk.  8,  2,  43  ;  Dickson  on  Evidence,  Agent  and  Client. 

§  977,  and  cases  there  cited.  <  Enk.    8,  2,   48  ;    Bell's   Pr.  §  28 ; 

Rammy  v.  Ctnean,  1833,  11  S.  967. 
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CHAPTER  XXII. 

SECTION  11. 

Mutual  Wills  and  Settlements,  and  Wills  founded  on 

Agreement. 

763.  The  frequency  of  what  are  called  mutual  settlements  is  a 
peculiarity  of  the  habits  of  Scottish  people  rather  than  of  the  law 
of  Scotland,  and  it  must  be  observed  that  if  spouses  and  sisters 
living  in  community  discover  a  predilection  for  joint  action  in  the 
matter  of  making  a  will,  this  tendency  is  not  infrequently  followed 
by  a  reaction  in  which  the  survivor  wishes,  if  possible,  to  dispose 
of  the  property  of  both. 

764.  After  much  controversy,  it  may  be  taken  as  settled,  that  Mntnai  will 
in  the  absence  of  expressions  importing  reciprocal  obligations  and  J^^ai^t  to 
a  contract,  a  mutual  will  is  neither  more  nor  less  than  two  wills  *^°  ^*^^"' 

in  one  instrument,  and  the  construction  of  such  an  instrument 
consists  in  separating  the  wills  of  the  two  testators,  and  giving 
full  effect  to  the  wishes  of  each  with  respect  to  his  individual 
estate.  Nor,  so  far  as  the  writer  can  discover,  is  there  any  difference 
in  the  principle  of  construction  to  be  applied  to  mutual  wills  or 
trust-settlements  by  spouses  and  those  which  are  executed  by 
sisters,  or  it  may  be  by  two  friends  who  may  wish  to  settle  their 
affairs  in  concert.  If  a  settlement  by  spouses  confers  reciprocal 
bene&ts  which  are  manifestly  unequal,  it  may  be  revoked  or  set 
aside  as  a  donation,  but  the  right  of  revocation  on  such  grounds 
is  not  considered  in  this  work,  and  we  here  suppose  a  settlement 
SQch  as  the  law  will  support. 

766.  (1.)  If  a  mutual  will  does  not  contain  an  element  of  con*  Mutual  wills 
tract,  each  party  retains  the  right  to  revoke  the  bequests  of  his  ^nutin 
property  in  whole  or  in  part,  and  it  makes  no  difference  that  the  ^^^'Tr^V^' 
will  is  to  be  administered  by  tmstees,  or  that  it  contains  a  power 
of  revocation  limited  to  the  joint  lives  of  the  testators,  and  to  be 
exercised  by  their  joint  act.     This  rule  is  illustrated  by  the  case 
of  a  mutual  will  where  the  whole  property  disposed  of  belonged  to 
one  of  the  testators,  who  was  accordingly  found  to  have  the  right 
of  revoking  the  mutual  will  altogether.^     Of  course,  if  the  pro- 
visions of  the  mutual  settlement  are   contractual,   the  contract 
must  receive  effect;  and  the  most  general  rule  to  be  extracted 
from  the  decisions  (but  rather  by  implication  than  by  express 
statement)  is  that  reciprocal  provisions  in  favour  of  the  granters 
are  presumed  to  be  contractual,  but  that  this  presumption  does  not 
extend  to  the  provisions  in  favour  of  third  parties.     In  regard  to 

1  SHvm  V.  BrowfCt  Trt,,  1873,  11  M.  262. 
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cHAFTBR  zxii.  thcse,  It  uiust  appear  from  the  will  or  iDstrument  that  it  was  a  term 
of  the  contract  that  the  testamentary  part  of  the  instrument  should 
not  be  altered. 

766.  (2.)  The  ordinary  ground  or  reason  for  entering  into 
an  arrangement  of  the  nature  of  a  mutual  settlement  is  that  the 
parties  are  desirous  6w  matter  of  contract  to  secure  to  the  survivor 
a  certain  interest  in  the  estate  of  tlie  predeceaser,  Now,  if  the 
mutual  settlement  includes  a  destination  of  the  estate  of  the  pre- 
deceaser to  the  survivor  in  fee,  whom  failing,  to  other  parties,  then, 
unless  the  destination  is  protected  by  being  made  matter  of  con- 
tract (which  will  not  be  presumed),  the  substitution  is  defeasible  by 
the  will  of  the  survivor.^  But  there  are  exceptional  cases  where 
the  ultimate  succession  is  intended  to  be  secured  by  the  machinery 
of  a  trust,  and  if  the  Court  is  satisfied  that  the  destination  is 
matter  of  contract,  then  the  contract,  whatever  it  is,  must  receive 
effect.  For  example,  the  contract  may  be  that  the  survivor  shall 
have  the  power  of  spending  the  money,  and  yet  that  he  shall  not 
be  entitled  to  defeat  the  destination  by  his  gratuitous  deed* 

767.  (3.)  The  more  usual  arrangement  for  the  benefit  of  the 
testators  is  that  the  survivor  shall  enjoy  the  liferent  or  income  for 
life  of  the  settled  estate,  subject,  it  may  be,  to  a  power  of  revocation 
by  the  joint  act  of  the  parties.  Such  a  contract  is  in  effect  a 
species  of  mutual  assurance,  and  it  is  presumed  to  be  contractual, 
so  that  neither  party  can  alter  his  will  in  such  a  way  as  to  lessen 
the  expectant  interest  of  the  other  in  his  estate.  But  just  as 
clearly  is  it  presumed,  in  the  absence  of  contrary  indications,  that 
the  power  of  disposal  of  the  fee,  subject  to  the  contingent  life 
interest,  renfains  with  the  respective  granters  of  the  mutual  settle- 
ment.' Hence,  if  the  settlement  contains  separate  destinations  of 
the  fee.  the  survivor  may  alter  the  destination  of  his  own  estate, 
but  cannot  interfere  with  the  disposition  of  the  predeceaser's 
estate.^  And  again,  if  the  estates  have  been  massed  together,  and 
one-half  of  the  ajrgregate  estate  disposed  of  by  each  party,  the 
survivor's  power  of  revocation  is  confined  to  the  one-half  which  is 
destined  to  his  relations  or  to  objects  designated  by  himself*  hi 
such  cases  the  form  and  phraseology  of  the  clause  reserving  power 


WiiU  which 
give  the  sur 
vivor  a  life 
iuterest 


1  Sp.  Ca.  Davidson,  1870,  8  M.  807  ; 
yicoirs  £xr$,  V.  Bill,  1887,  14  R.  884, 
where  the  ground  of  judgment  was  that 
such  a  Bubetitation  was  not  a  "  protected 
Buocfflsion,*'~8eep.  389. 

"  Craiek't  Tn,  v.  Machie,  1870,  8  M. 
898. 

»  Nivund't  Trt,  v.  J7oj^*«  TVi.,  1840, 


2  D.  458  ;  Traquair  v.  Martin,  1872,  U 
M.  22. 

«  Lang  v,  Lang,  1885,  12  R  1265: 
Wdsh't  Tr:  V.  Wdth,  1871, 10  31  16 ; 
Kays  Trs,  v.  Stail-er,  1892, 19  R.  1071. 

»  Kerr  v.  Ure,  1878,  11  M.  780.  !■ 
any  case,  savings  ont  of  liferent  m 
always  disposable ;  Morrit  v.  Andentm, 
1882,  9  R.  952. 
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to  revoke  has  not  been  treated  as  very  important,  and,  for  example,  chapter  xxn. 
a  general  power  to  the  longest  liver  to  revoke  and  alter  is  presumed 
to  have  relation  to  his  own  estate  or  contribution  to  the  settled 
fund,^  and  where,  through  misapprehension,  the  estates  have  been 
mixed,  the  heii's  of  the  predeceasing  settlor  may  require  a  rectifica- 
tion of  accounts  and  separate  investment.^ 

768.  (4.)  With  respect  to  settlements  in  which  the  rights  given  wnia  where 
to  heirs  of  the  destination  are  contractual,  the  best  illustration  is  hSrJ'are^*'*  ^ 
the  case  of  one  of  the  spouses  making  a  provision  for  the  heirs  of  contwctuaL 
the  other.    The  contract  in  each  case  must  be  found  in  the  words  of 

the  instrument,  and  no  general  rules  can  be  given.^  The  judgment 
of  Lord  Cairns  in  the  case  of  Costine  ^  is  an  interesting  example  of 
the  discrimination  of  what  is  contractual  from  what  is  testamentary 
and  revocable  in  a  will  which  was  founded  to  some  extent  on  an 
agreement.  Even  where  the  grantors  are  spouses,  and  the  heirs 
are  their  children,  it  cannot  be  said  that  there  is  any  general  rule 
against  alteration  by  the  survivor  to  the  extent  of  his  or  her 
individual  estate.'^  The  granters  of  a  mutual  settlement  may,  of 
course,  reserve  to  themselves  the  power  of  separate  revocation 
under  such  conditions  as  they  think  fit.  The  reservation  is  some- 
times in  the  form  of  a  power  to  each  of  the  parties  to  revoke  to  the 
extent  of  their  respective  interests.  In  the  construction  of  a  power 
80  expressed,*  it  was  held  that  a  general  revocation  of  a  mutual 
settlement  by  one  of  the  parties  implied  a  revocation  of  every 
bequest  contained  in  it  to  the  extent  of  that  party's  interest  in  the 
subject  of  conveyance,  and  not  a  mere  withdrawal  of  one-half  of 
the  estate  from  the  operation  of  the  settlement.  Had  the  latter 
construction  been  adopted,  all  the  pecuniary  legacies  must  have 
been  paid  in  full,  and  the  loss  would  have  fallen  wholly  on  the 
residuary  legatees,  whereas,  on  the  construction  which  was  adopted, 
legacies  as  well  as  shares  of  residue  were  diminished  in  rateable 
proportion. 

769.  Mutual  settlements  are  usually  classed  within  the  de-  Doctrine  of 
scription  of  deeds  such  as  are  held  to  be  either  constructively  delivery  of 
delivered,  or  to  be  effectual  without  delivery^    The  case  of  Brown  JJ^^^^  "^"^*" 


*  Wd$h*a  Tn.  v.  Welsh,  tupra, 

'  BenUnCs  Trt,  v.  Alitm,  1876,  8  R. 
1142. 
'  See  Graeme  v.  Graeme' 9  Trs,,  1889, 

7  M.  1062  ;  Greenoak  v.  Greenoak,  1870, 

8  M.  886  ;  Hogg  ▼.  Campbell,  1863,  1  M. 
647 ;  Paterton  v.  PaUrttm,  1898,  20  B. 
484. 

*  Wiffktman  v.   Cottine,    1878,   6  E. 
(H.L.)  IS. 

*  Main  ▼.   Lamb,   1880,    7  R.    688 ; 


Lang  v.  Brown,  1867,  5  M.  789  ;  Dickson 
V.  S<mermUe'a  Tr$.,  8  M.  602,  and  1867, 
5  M.  (H.L.)  69.  See  Anderson  v. 
Garroway,  1887,  16  S.  435  ;  Kidd  v. 
Kidd,  1868,  2  M.  227. 

•  WHsTne's  Trs.  v.  Stirling,  13  Deo. 
1861,  24  D.  163.  Comiiare  this  case 
with  Bisset  v.  Walker,  1799,  M.  "  Death- 
bed," App.  No.  2. 

'  Femie  v.  Colquhoun's  Trs,,  80  Dec. 
1854,  17  D.  233. 
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cHAPTKR  un.  V.  The  AdvoccUe-General  ^  may  be  referred  to  in  illustration  of  the 
principle  of  the  coustractive  delivery  of  mutual  settlements.  The 
appellants,  along  with  their  deceased  sister,  had  executed  a  matual 
settlement  of  their  whole  estate  and  effects  in  favour  of  each  other, 
and  of  the  heirs  and  assignees  of  the  last  survivor.  Lords  JeSrej 
and  Cuninghame,  in  the  Court  of  Exchequer,  decided  that  this  was 
a  testamentary  disposition,  and  therefore  chargeable  with  legacy 
duty,  but  the  judgment  was  reversed  in  the  House  of  Lords,  on 
the  ground  that  the  disposition  was  delivered,  and  therefore  an 
irrevocable  conveyance  inter  vwos  of  the  joint  estate.  Lord  St 
Leonards  observed, — "  The  debts  provided  for  by  this  instrument 
are  such  as  might  be  contracted  by  any  of  the  sisters  during  their 
lives;  and  I  think  it  clear  that  those  debts  were  a  chaise  not 
upon  the  share  of  each  only,  but  a  charge  upon  the  whole  fund.  It 
was  argued  at  the  bar  that  that  would  lead  to  great  absurdity  aud 
inconvenience.  It  might ;  but  it  was  not  an  illegal  provision,  and 
it  must  be  remembered  that  these  ladies  were  not  likely  to  feel 
any  embarrassment  from  such  a  stipulation."^  The  rule  that  a 
mutual  deed  does  not  require  delivery  applies  to  mutual  deeds 
executed  in  duplicate.' 

SECTION  IIL 

Eights  undek  Marriage  Settlements,  whether  Contractcal 

OR  Bevocable. 

770.  The  subject  embraces  two  heads  of  inquiry,— ;/Jr«^,  who 
are  the  beneficiaries  under  a  marriage-contract  who  have  con- 
tractual rights  in  the  settled  property  ?  and  secondly,  in  what  cir- 
cumstances, with  r^ard  to  vesting  and  consents^  may  a  settlement 
in  consideration  of  marriage  be  revoked  ? 
Contractual  771.  L  Those  rights  are  presumed  to  be  contractual  which  are  (1) 

SaaSied?^  given  or  promised  by  one  of  the  spouses,  or  a  parent,  to  the  other 
spouse ;  *  or  (2)  given  or  promised  to  the  children  or  issue  of  the 
marriage ;  aud  (3),  where  it  appears  from  the  settlement  itself  that 
rights  arising  to  third  parties  (e.^.,  children  of  a  previous  marriage 
or  next  of  kin)  are  part  of  the  stipulations  of  the  contract  by  which 
the  spouses  intended  to  be  bound,  such  rights  will  be  protected 

^  Brown  v.  The  Adv.-Oen,,  28  June  *  A  voluntary  deed  adopted  bj  refer 

1852,  1  Macx].  79  ;  reversing  judgment  of  ence  in  a  contract  of  marriage  b  pan 

C.  of  Ex.,  8  Feb.  1849,  Exch.  Bep.  eontractut ;  WUHamaonv.  Bootkby,  1890, 

>  1  Maoq.  90.    See  Wilsone't  Tn,  V.  17  R.  927  ;  otherwise,  sach  a  deed  k  in 
Stirling,  18  Dec.  1863,  24  D.  163.  general  revocable  after  marriage;  Mae- 

>  RobertBon'i  Tr»,   v.  Lindsay,  1873,  kemie  v.   Maekenzie*i  Tn,,  1878,  5  R. 
1  R.  8?3.  1027. 
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against  the  voluntarj  acts  of  the  spouses  in  derogation  of  the  cRApm  xxii. 
contract. 

772.  The  question  whether  grandchildren  of  the  spouses  (or  Law  m  to 
issue  in  any  degree)  are  entitled  to  contractual  interests  has  been  rightTo? 
resolved  in  the  affirmative  by  the  judgment  of  the  House  of  Lords  grandchudren. 
in  the  very  important  case  of  Macdonald  v.  Hall}    By  antenuptial 
contract  of  marriage  Andrew  Hall  conveyed  to  his  promised  spouse 
in  hferent,  for  her  liferent  use  allenarly,  subject  to  restriction  as 
after  mentioned,  and  to  the  child  or  children  of  the  said  intended 
marriage,  and  the  issue  of  the  bodies  of  such  children,  whom  failing, 
to   his  heirs  and  assignees  his  whole  estate;   then  followed  the 
singular  qualification  that,  in  case  there  should  be  no  children  of 
the  marriage,  or  no  living  child  at  the  dissolution  thereof,  the  life- 
rent provision  in  favour  of  the  wife  should  be  restricted  to  an 
annuity  of  £150.     Mrs.  Isabella  Hall  or  Macdonald,  the  only  child 
of  the  marriage,  died  during  the  subsistence  of  the  marriage,  sur- 
vived by  a  son,  the  appellant.     Andrew  Hall  died,  survived  by  his 
wife  and  this  grandson.     By  his  testamentary  settlement  he  gave 
a  liferent  of  his  whole  estate  to  his  wife,  a  legacy  of  £5000  to  his 
grandson,  and  the  balance  to  collateral  relatives.     In  the  Court  of 
Session  it  was  held  (contrary  to  the  view  of  the  Lord  Ordinary, 
Lord  Kincairney)  that  the  issue  of  the  children  of  the  marriage  had 
no  contraetaal  rights,  and  accordingly  that  Andrew  Hall  had  power 
to  remove  the  restriction  of  his  wife's  liferent,  and  also  to  dispose 
of  the  fee  as  he  pleased,  although  the  effect  of  these  testamentary 
acts  was  to  lessen  proportionately  the  benefit  taken  by  the  grand- 
son.   In  the  House  of  Lords  the  appellant  consented  that  his 
grandmother  should  have  her  liferent  of  the  whole  estate,  and 
maintained  that  he  could  not  be  deprived  of  the  fee.     Their  Lord- 
ships were  unanimously  of  opinion  that  provisions  in  favour  of  the 
"issue  "  of  the  marriage  (including  "  eveiy  person  lineally  descended 
of  the  marriage  " )  are  within  the  consideration  of  marriage,  and 
are  practional.    The  dicta  in  Erskine  and  Bankton^  were  interpreted 
in  this  sense,  and  two  cases  were  founded  on,  in  one  of  which  an 
antenuptial  obligation  to  provide,  and  in  the  other  a  conveyance  of 
heritable  estate  in  an  antenuptial  contract  in  favour  of  the  heii-s  of 
the  marriage,  were  held  to  confer  rights  on  the  grandchild  and  heir 
which  could  not  be  defeated  by  subsequent  voluntary  deeds.'    It 
might  be  urged  that  these  cases  are  inconclusive,  because  of  the 
known  principle  that  where  heritable  estate  is  settled  on  the  con- 

^  Reported  as  Macdonald  ▼.  8coU,  24  *  StewaH  ▼.    Graham,   1744,    1   Pat 

Julj  1S93,  L.R.  Ap.  Ca.  642,  revening      864  ;   Madeod  v.    MacLeod,   182S,  6  S. 
10  a  667.  1043. 

*  Erak.  3,  8,  88-39  ;  Bankton,  1,  5, 
9,15. 
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cRAiTER  xxn.  sideration  of  marriage  on  a  series  of  heirs,  an  obligation  not  to 
alter  the  succession  is  presumed,  a  principle  i^hich  was  frequently 
invoked  in  support  of  unrecorded  entails.  But  it  would  be  very 
useless  to  inquire  further  as  to  the  history  of  the  onerosity  of  grand- 
children's  provisions,  because  the  principle  is  now  established  by  a 
decision  of  the  highest  authority,  supported  by  powerful  reasoning; 
and,  it  may  be  added,  the  principle  as  established  can  only  work 
beneficially,  while  its  limitation  to  immediate  issue  might  cause 
the  disappointment  of  well-founded  expectations  and  actual  hard- 
ship. Spouses  may  of  course  frame  their  contracts  so  as  to  confine 
the  benefit  of  their  obligations  to  the  immediate  issue  of  the 
marriage,  should  such  be  their  desire. 
Destination  to  773.  The  claim  of  the  grandchild  in  Maedonald  v.  Hall  was 
gnmdchUdren.  founded  on  conditional  institution,  but  there  can  be  no  doubt  as  to 
the  application  of  the  principle  to  a  destination  to  children  of  a 
marriage  in  liferent  and  to  their  issue  in  fee,  protected  by  a  trost. 
In  such  a  case  the  grandchildren  will  be  within  the  scope  of  the 
contractual  provisions  of  the  deed. 
Whether  con-  774.  In  the  case  of  a  settlement  of  heritable  estate  in  consider- 
b™joiiiVaS*of  ation  of  marriage,  the  parent  being  fiar,  grandchildren  have  a  pro- 
father  and  son.  spective  interest  either  as  conditional  institutes,  or  as  substitutes.^ 
It  is  plain  enough  that  if  a  son  or  immediate  heir  of  the  marriage 
survives  his  father,  the  father  may  defeat  the  substitution  by  dis- 
poning the  estate.  Nevertheless,  the  grandson  would  seem  to  have 
an  interest  to  prevent  the  settlement  being  gratuitously  altered  by 
the  settlor  to  the  prejudice  of  his  chance  of  succe^ssion.  Bat  the 
Court  and  the  House  of  Lords  in  BotUledge  v.  Carmthers^  held  that 
the  maker  of  a  marriage-settlement^  by  arrangement  with  his  bod, 
might  discharge  the  obligation  in  favour  of  the  heir  of  the  marriage, 
and  that  the  same  efiTect  might  be  accomplished  by  the  father  pro- 
pelling the  fee  to  his  son.  It  is  evident  that  this  decision  cannot 
be  reconciled  in  theory  with  Maedonald  v.  Hall,  and  the  Lords  who 
considered  the  last-mentioned  case  treat  Rotdledgc  as  an  anomalous 
case.  Lord  Watson  pointing  out  that  the  decision  was  equally 
adverse  to  the  contingent  rights  of  younger  children  as  to  those  of 
grandchildren,* 

776.  In  the  cases  in  which  a  grantee  under  a  marriage-contract 

^  See  45  and  46  Vict.,  oap.  53,  §  17  ;  previous  edition,— JfVvtZ  ▼.  TVstZ,  1737. 

and  Petition  SooU  Douglai,  1888,  10  R.  M.  12,985;  Mimro  v.   Gordon,  1760,  i 

952.  Br.  Sup.  880 ;  Fotheringham  v.  OgUtie, 

^  Jtoutledge    v.    CamUherg,    19   Maj  1797,  M.  12,991;  Maeonoehie  ▼.  Orem- 

1812,    F.G.  ;    Majendie    v.    Carndf^ert,  lee,  1780,  M.   18.040 ;  Cunningkame  t. 

16  Dec  1819,  F.C. ;  June  1820, 2  Bligh,  M'Leod,   18  ^ug.   1846,  5  BeU,   210; 

692,  4  Dow,  392.  Pemie  v.  ColquhmifCi  TVt.,  1854,  17  P. 

'  In  connection  with  this  subject  the  238  ;  Murimm  v.  Dick,  1854, 16  D.  529. 
foUowing  cases  were  referred  to  in  the 
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i8  able  to  claim  a  contractual  or  indefeasible  right,  that  right  must  chapter  xxii. 
arise  either  from  the  relation  in  which  the  grantee  stands  towards  contractual 
the  parties  to  the  contract,  or  from  express  obligation,  or  from  the  ^'Sm  in 
circumstance  that  one  of  the  parties  at  the  time  of  the  marriage  g«uerai. 
(or,  it  may  be,  during  its  subsistence)  has  made  over  property  to 
trostees  for  the  benefit  of  the  grantee.  An  example  of  an  in- 
defeasible right  acquired  under  a  contract  of  marriage  by  children 
of  a  previous  marriage  is  furnished  by  the  case  of  Mdckie  v.  Oloag's 
Trustees.^  The  deed  was  in  the  form  of  a  contract,  but  the  settled 
property  was  the  property  of  the  wife,  and  after  securing  her  own 
liferent  interest  in  it  by  means  of  a  trust,  the  lady  directed  her 
trustees  to  hold  the  trust-estate  "  for  behoof  of  the  children  pro- 
created or  to  be  procreated"  of  her  body,  subject  to  the  usual 
power  of  division.  On  this  jconveyance  the  trustees  were  im- 
mediately infeft.  There  were  no  children  of  the  mamage,  and  the 
question  was  as  to  the  validity  of  certain  testamentary  writings  of 
the  settlor,  Mrs.  Gloag,  by  which  a  part  of  the  settled  property 
was  taken  away  from  the  children  of  the  first  marriage,  who,  it 
will  be  observed,  were  comprehended  in  the  destination.  The 
Court  by  a  majority  (Lord  Eutherfurd  Clark  dissenting)  held  that 
the  destination  was  revocable  as  regards  the  interests  of  these 
children.  The  House  of  Lords,  while  indicating  that  by  the  form 
of  the  destination  the  wife's  existing  children  were  brought  within 
the  consideration  of  marriage,^  decided  the  case  on  the  more 
general  ground  that,  irrespective  of  the  circumstance  that  the  deed 
was  granted  on  entering  into  marriage,  it  was  a  deed  of  trust 
followed  by  infeftmeut  and  possession,  and  without  a  reserved 
power  of  revocation,  and  that  it  was  therefore  effectual  as  a  gift 
of  the  lands  to  the  beneficiary  in  whose  favour  it  was  grauted.' 

776.  In  closing  this  part  of  the  subject,  it  may  be  stated,  in  the  Effect  of  port- 
words  of  Mr  Erskine,*  that  '*  where  the  interests  of  the  husband  competition 
and  wife  have  been  settled  by  antenuptial  contract,  postnuptial  with  ante- 
deeds  are  revocable,  in  so  far  as  they  either  add  to  or  diminish  the  provisions. 
provisions  of  the  first  contract  without  a  valuable  consideration  on 
the  other  part,"  *  to  which  it  may  be  added  that  postnuptial  con- 
tracts are  reducible  at  the  instance  of  the  issue  of  the  marriage  in 
so  far  as  prejudicial  to  the  interests  secured  to  them  by  antenuptial 

^  Maekie  v.  Gloag' i  Trs.,  6  Mar.  1884,  °  But  anch  a  postnuptial  contract  pro- 

11  R.  10,  rereraing  10  R.  746.  ceediog  on  the  narrative  that  the  ante- 

'  See  pi  1 3,  per  Lord  Chancellor.  nuptial  contract  of  the  parties  was    no 

'  11  R.  (H.L.),  pp.  14,  17,  18.     See  longer  suitable,  if  allowed  to  stand  unre- 

Fergntont  Curator  v.   Ferguton's    Tr.,  voked,  is  still  a  contract,  and  will  be  oon- 

1808,  20  H.  885.  strued  as  such,  and  not  as  a  testamentary 

^  Etsk.  1,  6,  80 ;  Am  V.  NieUon,  1875,  deed  ;  Bueha/nan's  Tra.  v.  Whffte,  1890, 

2  R.  676  ;  Sp.  Ca.  BeaUie'*  Trs,,  1884,  17  R  (H.L.)  53. 
11  R.  846. 
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CHAPTSB  zzii.  contract.  The  subject  of  donatio  inter  virum  et  uxorem  does  not 
fall  within  the  scope  of  this  work,  but  it  ouj^ht  to  be  pointed  out 
as  an  apparent,  but  only  an  apparent,  exception  to  this  statemeDt 
of  the  law,  that  where  the  wife's  interest  is  not  protected  by  means 
of  a  trust,  her  deed  alienating  her  separate  estate  in  favour  of  a 
third  party  for  a  valuable  consideration  is  eflectual,  and  that  the 
purchaser  ia  not  bound  to  see  to  the  application  of  the  price.^ 
Antennptua  777.  II.  If  the  question  can  be  considered  as  still  open  for  con- 

revoMW©  only  sideration,  it  may  be  doubted  whether  an  antenuptial  settlement  in 
when  ^^J"  trust  ought  cvcr  to  be  treated  as  revocable  during  the  subsistence 
fee.  of  the  marriage  in  relation  to  the  wife's  interest     The  unique  case 

or  condition  in  which  such  revocation  has  been  held  competent,  is 
that  of  an  estate  held  in  trust  for  the  wife  in  fee,  and  in  which  the 
husband  either  never  had,  or  has  ceased  to  have,  a  life  interest'  In 
the  first  of  the  cases  cited,  the  husband  had  a  liferent  contingent  on 
his  survivance  of  his  wife,  which  he  offered  to  renounce ;  in  the 
second,  the  income  of  the  estate  during  the  subsistence  of  the 
marriage  was  payable  to  the  husband,  and  had  been  attached  by 
his  creditors.  Then  the  wife  successfully  claimed  the  right  to 
revoke  the  trusts,  in  the  character  of  sole  beneficiary,  Lord  Deas 
dissenting  in  both  cases  on  the  ground  that  a  trust  constituted  for 
the  wife^s  protection  ought  to  be  treated  as  irrevocable  during  the 
subsistence  of  the  marric^e  in  accordance  with  the  agreement  of 
the  spouses.  The  principle  of  the  case  of  Ramsay's  Trustees  is  that 
if  the  purposes  of  the  marriage- contract  have  either  failed,  or  are 
satisfied,  then  it  will  follow  that  the  estate  which  has  been  con- 
veyed in  order  to  secure  the  provisions  of  the  contract  becomes 
absolutely  the  property  of  the  person  who  conveyed  it.' 
How  the  wife's  778.  From  these  cases  the  conveyancer  will  learn  that  if  it  is 
ooinpietdy  desired  that  the  wife's  estate  should  be  protected  against  marital 
P"**^*^  influence,  the  first  purpose  of  the  trust  must  be  the  payment  of  the 
marriage.  income  to  the  wife  for  life  for  her  separate  use,  the  fee  being  only 
given  to  her  in  the  event  of  the  marriage  being  dissolved  without 
issue  surviving.  The  rights  of  the  issue  of  the  marriage  may  be 
made  subject  to  a  qualified  power  of  disposal  in  the  wife.  The  case 
of  Torry  Anderson,^  and  the  very  important  decision  in  ifeimav. 
Murray,^  establish  the  principle  that  a  trust  for  such  purposes  is 
not  revocable  stante  mcUrimonio,  either  as  to  the  liferent  use,  or  as 

^  Standard  Property  Invettment  Co,  v.  ^  Anderwn  v.  SucAofian,  1S87, 15  S. 

Cowe,  1877,  4  R.  695.  1078. 

'  Banuay  v.  Jlam9ay*s  Ttb,,  1871,  10  ^  Memiee  v.  Murray,  1875,  2  R.  607 

M.  120  ;  Laidlaw  y.  Newlande,  1881,  11  (Court  of  Seven  Judges).  SeealaoPfv^ 

R.  481.  V.  Anderson,  1868,  6  M.  .982 ;  Sjk  Gi. 

*  Per  the  Lord  Proddent  Inglu,  18  R.  Hope,  1870,  8  M.  699. 
187. 
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to  the  destination  of  the  fee ;  and  it  is  of  no  consequence  that  the  chaptbb  xxn. 
ladj  is  stated  to  be  of  advanced  age,  and  without  the  expectation 
of  issue.    In  order  that  the  trust  may  be  effective,  it  is  not  in  the 
least  necessary  that  it  should  be  declared  irrevocable  ;  and  indeed, 
if  the  trast  be  intrinsically  revocable,  as  in  the  cases  of  Mackenzie} 
Bamsay,  and  Laidlaw}  it  will  not  be  saved  by  a  promise  made  by 
the  granter  to  herself  that  she  will  not  revoke  it.'    The  essential 
point  is,  that  an  interest  in  the  estate  should  be  given  to  the  issue 
of  the  marriage ;  because,  in  a  question  of  the  power  to  revoke,  it 
will  neither  be  assumed  during  the  marriage  that  there  is  no  fur- 
ther prospect  of  issue,  nor  after  its  dissolution  that  all  possible 
interests  in  the  fee  are  represented  by  a  surviving  child.*    When 
the  fee  is  thus  settled,  the  trust  will  be  effective,  however  the 
income  may  be  directed  to  be  applied,  and  it  is  not  necessary  for 
this  purpose  that  the  life  interest  of  the  spouse  or  spouses  should 
be  declared  alimentary.^    Such  a  declaration,  of  course,  may  be 
very  useful  in  protecting  the  income  of  the  trust  against  the  claims 
of  creditors.     There  does  not  seem  to  be  any  essential  difference,  as 
to  the  conditions  necessary  to  make  a  trust  effective,  between  the 
cases  of  a  settlement  made  by  the  wife  or  her  father,  and  a  settle- 
ment made  by  the  husband  for  the  benefit  of  the  wife  and  children 
of  the  marriage,  subject  to  his  own  liferent.     In  the  cases  cited, 
the  two  trusts  are  for  the  most  part  separately  considered,  and  are 
determined  on  common  principles. 

779.  The  point  that  the  wife  does  not  become  fiar,  and  is  not  en-  Po^ttnuptfai 
titled  to  revoke  merely  in  consequence  of  the  reservation  of  a  power  J|^  J*^°  * 
of  testamentary  disposition,  is  determined  by  the  case  of  Feddie,^  in  tuai  iw^m 
which  case  the  judgment  was  delivered  by  Lord  Eutherfurd  Clark, 
and  which  is  also  the  latest  authority  for  the  extension  of  the 
principle  of  the  indissoluble  character  of  a  properly  framed  marriage 
trust  to  postnuptial  contracts.      "  In  a  question  with  creditors,  a 
postnuptial  marriage-contract  may  not  have  the  same  power  as  an 
antenuptial  marriage-contract ;  but,  intra  familiam,  I  think  it  has. 
Marriage-contracts,  whether  antenuptial  or  postnuptial,  are  entered 
into  for  the  same  purposes  and  ends,  and  should,  I  think,  have  the 
same  legal  effect  where  the  interest  of  third  parties  is  not  involved."  ^ 

^  MaeicenzU  ▼.  Mackenzie t  Trt.^  1878,  ^  See   the   destination    in   Menzia  v. 

6  R.  1027.  Murrwy^  supra, 

»  Supra,  %  767,  note  2.  «  Peddle  v.  Peddie^M  2V«.,  1891,  18  R. 

*  See  the  opinions  of  Lord  Moncreiff,  491. 

2  R.  511,  and  Lord  Deas  at  p.  512.  "^  18  R.  495  ;  Allan  v.  KerTs  1869,  8 

*  Hughes  ▼.  Edwardes,  July  25,  1892,       M.  84  ;  Low  v.  Low's  Trt.,  1877,  5  R. 
19R.(H.L.),  3S.  185. 
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CHAPTER  XXIIL 

OF  DONATIONS. 


1.  Donation  or  Trust. 


2.  Donation,  whether  Absolute 
or  Mortis  Cacsa. 


SECTION  I. 

Donation  or  Trust. 

LimitM  of  the  780.  MoTtis  causa  gifts  only  fall  strictly  wiihin  the  scope  of  this 

subject  work.     But  the  cases  of  this  class  cannot  usefully  be  considered  in- 

dependently of  the  law  of  Donation  in  general,  and  for  this  reason, 
that  as  a  preliminary  to  all  legal  questions  the  alleged  donee  is 
always  set  to  prove  the  donation,  and  it  is  only  in  the  case  of  the 
gift  being  proved — which  is  not  the  most  frequent  alternative — ^that 
the  question  arises  whether  the  gift  is  absolute,  or  is  a  gift  made 
under  conditions  which  place  it  in  the  category  of  donatio  mortis 
causa.  Under  this  head  it  is  proposed  to  consider  the  assemblage 
of  cases  in  which  the  holder  of  a  sum  of  money,  or  document 
representing  money  which  belonged  to  a  defunct,  claims  the  right 
to  retain  or  draw  the  money  upon  the  title  of  donation. 
What  are  the  781.  With  few  exceptions,  the  cases  of  donation  which  come 
ina**b^tnwi8^  ^^^^®  ^'^®  Courts  have  relation  to  money  represented  by  bankers' 
ferred  by  don-  receipts.  It  is  indeed  theoretically  possible  to  make  a  donatio 
writing.  ^  mortis  causa  of  any  subject,  moveable  or  immoveable ;  but  then,  if 
the  subject  be  heritable  estate,  or  invested  money,  such  as  stocks, 
heritable  or  moveable  bonds  or  debentures,  not  being  obligations 
payable  to  bearer,  the  gift  could  only  be  made  in  writing ;  and  if 
an  assignment,  expressed  to  be  conditional  on  the  death  of  the 
cedent,  were  produced  by  the  assignee  after  the  cedent's  death,  it 
is  not  likely  that  any  question  would  be  raised  as  to  the  deUvery 
of  the  instrument,  such  delivery  being  consistent  with  the  granter  s 
expressed  intention  and  the  probabilities  of  the  case.  Again,  in 
the  case  of  an  ex  facie  unconditional  assignment  bearing  to  be 
granted  for  love  and  favour  to  the  grantee,  or  granted  intuitu  mortis, 
it  may  be  affirmed  that,  with  the  doubtful  exception  of  heritable 
estate,  the  subject  of  assignment  will  vest  without  delivery,  and 
without  a  clause  dispensing  with  delivery  on  the  granter's  death. 
And  the  I'esult  will  be  the  same,  if,  instead  of  a  separate  deed  of 
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assignment  the  creditor  in  the  security  shall  have  caused  the  name  chaftkb  xxm. 
of  the  donee  to  be  inserted  as  purchaser  or  conditional  institute  in 
the  document  of  title,  as  the  writer  has  shown  in  the  fourth  section 
of  the  Chapter  on  the  Constitution  of  Testamentary  Writings.^ 

782.  Thus  the  operation  of  the  principles  of  law  and  the  pre-  Deposit- 
snmptions  applicable  to  donation  is  in  practice  confined  to  gifts  ™°**^ 
of  money  and  corporeal  moveables,  the  testator's  money  being  in 
Scotland  most  usually  in  bank,  and  represented  for  the  purposes 

of  donation  by  a  banker's  receipt* 

783.  Here  it  may  be  convenient  to  note  that  it  has  been  settled  Destiaation  in 
by  a  uniform  and  unquestioned  series  of  cases  that  no  testamentary  ^u  ur^u- 
effect  can  be  given  to  a  destination  inserted  in  a  deposit-receipt.  ™«<it«ry  effect. 
The  four  cases  noted  may  suffice  for  purposes  of  reference,^  and  it 

may  be  pointed  out  that  the  reason  is  that  no  higher  effect  can  be 
attributed  to  a  conditional  institution  in  an  instrument  of  title 
than  would  be  given  to  a  separate  assignment.  Now,  a  receipt  for 
money  is  not  an  assignable  or  negotiable  instrument,  and  whether 
we  consider  the  case  of  a  receipt  originally  expressed  to  be  granted 
to  A.  and  B.  or  the  survivor,  or  the  case  of  a  receipt  originally 
granted  to  A.,  and  indorsed  by  him  into  the  name  of  B.,  if  the 
money  be  the  property  of  A.,  then  B.  takes  nothing  on  the  face  of 
the  instrument  but  a  mandate  from  A.  to  draw  the  money,  which 
falls  by  the  death  of  the  maudant. 

784.  Passing  to  the  main  question,  the  mode  of  constitution  of  Elements  of 
a  gift  or  donation,  it  is  matter  of  ordinary  experience  that  this  fntention  and 
in  the  case  of  money  or  moveables  usually  includes  two  elements,  delivery, 
the  expressed  intention  to  make  a  gift,  and  the  delivery  of  the 

subject.  The  first  of  these  elements  would  seem  to  be  essential 
in  a  case  of  proper  donation,  as  distinguished  from  that  of  a 
gratuity  for  services  rendered,  where,  the  intention  and  the  cause 
of  granting  being  known  to  both  parties,  its  expression  may  be 


^  Chapter  XIV.,  Section  IV. 

'  Money  in  an  acconnt-current  kept  by 
the  teitalor  himielf  may  be  the  subject  of 
a  claim  of  donation.  See  Smith  ▼.  iimUh*i 
Tn.,  1884,  12  R.  186.  To  this  category 
alio  belong  the  cases  of  gratuitous  in- 
dorsations of  btUs  of  exchange  with  a 
fuon-teatamentaiy  intention,  as  to  which 
tee  the  cases  of  Murray  v.  Toddf  6  March 
1818,  Hnme,  275;  Adam  v.  Johnston, 
1782,  M.  1416;  Sted  v.  Wemyu,  1798, 
M.  1409;  Anonymous,  1752,  5  Br.  Snp. 
802.  A  bill  payable  after  death  is,  of 
oourse,  not  a  habile  mode  of  constituting 
a  beqnesty  as  this  is  not  the  case  of  a 
tianslerenoe  of  a  security  with  the  inten* 


tion  of  constituting  a  gift  or  bequest,  but 
is  an  attempt  to  give  to  the  bill  itself  a 
testamentary  operation  contrary  to  the 
legitimate  purpose  of  the  instrument ; 
Fult<m  y.  Blair,  1722,  M.  1411 ;  Button 
V.  ITutton,  1724,  M.  1412;  Wright  v. 
Wright,  1761,  M.  8088  ;  DowU  v.  MiUie, 
1786,  M.  8107  ;  Milne  v.  Granfi  £xrs„ 
1884,  11  R.  887. 

*  Cuthia  V.  Bums,  1862,  24  D.  849 ; 
WaU'9  Tr».  v.  Maekemie,  1869,  7  M. 
980 ;  MUler  v.  Miller,  1874,  1  R.  1107,— 
all  cited  with  approval  in  Crosbie*i  Trs.^ 
7  R.,  at  p.  826,  and  Jamieson  v.  M*Leody 
p.  1135  of  same  volume. 
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cHAFTBRxxni.  dispensed  with.  In  the  cases  that  have  come  before  the  Court 
Proof  of  after  a  proof,  the  chief  topic  of  conteotion  hasalmost  always  been, 
luteDtion.  ^jjjjj  ^ijat  intention  was  the  money  or  the  baulcer's  receipt  delivered, 
whether  as  a  gift,  or  in  trust  for  the  granter's  heirs ;  and  notably 
in  Sharp  v.  Paton}  a  case  which  has  had  considerable  influence  on 
the  law  of  the  question,  the  intention  to  make  a  donation  was  held 
not  proved,  for  this  reason,  amongst  others,  that  the  expressions 
reported  to  be  used  by  the  deceased  were  consistent  with  the 
supposition  that  the  money  was  given  to  the  defender  to  be 
administered  as  his  property.  Keeping  in  view  that  the  pre- 
sumption of  law  is  adverse  to  donation,  it  may  be  safely  asserted 
that  a  donation  can  in  no  case  be  held  to  be  established  without  a 
verbal  or  written  declaration  on  the  part  of  the  donor  of  his 
intention  to  make  a  gift  to  the  person  to  whom  the  subject  is  to 
be  transfen-ed,  but  this  declaration  may  be  made  to  a  third  person 
on  behalf  of  the  douee.^ 
Proof  of  786.  It  must  be  admitted  that,  in  the  words  of  Lord  Xames^' 

delivery  in  all  delivery  by  the  person  who  has  the  disposal  of  the  subject  is 

canes  esw^ntial  j       j  r  r  j 

to  donation.  "  a  material  circumstance  to  vouch  the  establishment  or  trans- 
ference of  a  right."  With  one  doubtful  exception,  no  donation 
has  been  held  proved  against  the  representatives  of  an  allied 
donor  without  evidence  of  the  delivery  of  the  document  of  debt 
In  the  case  referred  to  *  the  Lord  Ordinary  (Rutherf  urd  Clark), 
while  satisfied  of  the  intention  to  make  a  gift,  which  he  said 
was  clear  as  day,  rejected  the  claim  of  the  donee  because  the 
deposit-receipt  was  not  delivered,  the  fact  being  that  the  paper  was 
found,  not  in  the  house  of  the  deceased,  to  whom  it  belonged,  but  in 
the  house  of  his  brother-in-law,  in  a  parlour,  in  a  drawer  among 
articles  of  very  little  value,  with  which  the  deceased  had  no  con- 
cern. In  his  speech  in  this  case,  the  late  Lord  President  took 
occasion  to  qualify  his  statement  (as  reported)  in  Morris  v.  Itiddiekf 
to  the  effect  that  our  law  differed  from  the  lioman  law  of  donatio 
7)iortis  causa  in  requiring  delivery,  and  suggested  a  restriction  of 
the  rule  requiring  delivery  to  the  cases  of  gifts  of  money  and  cor- 
poreal moveables,  or  at  least  a  relaxation  of  the  rule  in  cases  where 
the  name  of  the  claimant  is  inserted  in  the  body  of  the  receipt 
The  case  of  Gibson  v.  Hutchison,^  referred  to  by  Lord  Mure,  does 


^  Sharp  V.  Paton,  1883,  10  R.  1000, 
see  p.  1007.  Other  instances  where  the 
case  on  donation  hdled  for  want  of  evi- 
dence of  intention  are,  Keddit  v.  Christie, 
1848, 11  D.  145  ;  CruicJcthanksv.  Oruick- 
shankt,  1858,  16  D.  168  ;  ConneU's  Trg., 
1886,  13  R.  1176, 

2  Lord  AdvocaU  v.  Galloway,  1884,  11 


R.  541 ;  CroMe't  TVs.  v.  Wr^kt,  Ufm; 
Oibwn  V.  Uutehittm.  1892,  10  R.  933. 

'  In  Hm  y.  BUI,  M.  11,580. 

«  Cnnbie^s  Trt.  v.  Wright,  1880,  7  R. 
823. 

•  Morrii  v.  JUddiek,  1867,  5  11  IM. 

•  Oibton  V.  IfuUAeatm,  1872.  10  M. 
923,  where  the  late  Lord  President  wlio 
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not  lend  any  solid  support  to  these  views,  because  there  the  money  cHAPTBBxxm. 

was  already  lodged  in  bank  in  name  of  the  wife,  the  donee,  and  no 

further  delivery  was   possible.    Notwithstanding  the  decision  in 

Crosbie's  esse,  delivery  has  in  all  subsequent  cases  been  insisted  on 

as  a  necessary  element  of  the  donee's  proof ;  ^  and  thei*e  can  be 

little  doubt  as  to  the  tendency  of  legal  opinion  on  this  point.     It 

is  thought  that  the  true  view  of  Crosbie's  case  (if  the  decision  be 

sound),  is  that  it  is  a  case  of  constructive  delivery  through  the 

intervention  of  a  third  person,  and  the  Lord  President  himself 

classed  the  case  amongst  those  in  which  delivery  was  unnecessary 

because  the  subject  was  vested  in  the  donee.^ 

786.  Apart  from   the   question  of   the   necessity  of  the  two  Donation  not 
elements  of  declared  intention  and  delivery,  actual  or  constructive,  evidence  of 
there  is  not  much  law  in  the  subject.    The  cases  usually  resolve  f  °°|iy^^  ^** 
into  a  conflict   of   testimony ;   the   old  practice  of  sending  the 
question  of  fact  to  a  jury  '  has  been  abandoned  in  favour  of  proof 
before  a  judge.     One  result  of  this  has  been  the  enforcement  of  the 
presumption  against  donation,  "which  requires  very  strong  and 
unimpeachable   evidence   to  overcome   it."*  especially  when   the 
effect  would  be  to  revoke  a  regular  settlement.^    To  this  it  may  be 
added  that  there  must  in  general  be  some  independerU  corrobora- 
tion of  the  testimony  of  the  alleged  donee  or  donees.     The  opinion 
of  the  writer  on  this  point  is  expressed  in  the  following  passage : 
"  If  it  were  open  to  us  to  reconsider  the  matter,  I  should  doubt 
whether  the  Court  would  now  sanction  the   principle  by  which 
money  in  bank  vouched  by  a  deposit-receipt  is  held  to  be  well 
transferred  by  handing  over  or  pointing  to  the  receipt.    I  ventured 
in  the  case  of  Sharp  to  suggest  what  appeared    to  me  to  be  a 
reasonable  limitation,  viz.,  that  we  should  not  sustain  a  case  of 
deathbed  donation  where  it  is  supported  by  no  evidence  other  than 
that  of  the  alleged  donee,  and  of   persons  subject  to  his  or  her 
influence.     That  view  was  adopted  by  the  Court  on  a  full  con- 


dttKnted  from  the  judgment,  and  held 
donation  not  proved,  used  the  words,  '*  I 
do  not  think  that  actnal  delivery  is 
necesaaiy  to  make  a  donation  mortis 
causa  effectual,  especiaUif  if  the  money 
SUntds  in  the  name  of  the  donee, "  A  very 
nmilar  case  is  that  of  Thomson^ s  Exr,  v. 
Thomson^  18S2,  9  R.  911. 

^  See  the  oheervations  of  the  Lord 
IVendentinacaseinl9R.  p.  272:  "In 
atl  previouB  oases  of  the  kind  there  has 
been  at  least  some  act  of  the  deceased 
donor  which  is  admitted  or  proved  by  real 
evidence  to  have  taken  place,"  &c.  In 
the  same  case  the  writer  observed  that 
VOL.  L 


some  of  the  previously  decided  cases 
"  came  dangerously  near  to  the  point  of 
giving  effect  to  a  nuucupative  will."  The 
transfer  of  the  deposit  in  the  books  of  the 
bank  is  good  constructive  delivery;  Cruick- 
shanks  v.  Cruickshanks,  1853,  16  D.  168. 

*  In  Blyth  V.  Curie,  12  R.  at  pp.  681-2. 
»  Kennedy  v.  Rose,  1863,  1  M.   1042  ; 

Muir  V.  Jtou*  Exrs,,  1866,  4  M.  820  ; 
British  Linen  Co.  v.  Martin,  1849,  11  D. 
1004. 

^  Per  Lord  President  Inglis  in  Sharp 
V.  Paton,  1883,  10  R.  1006. 

*  Boss  V.  MeUis,  1871,  10  M.  197,  at 
p.  200. 
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cHAFmt  xxm.  sideratioQ  of  all  the  authorities."  ^  It  may  be  added  that  the  case 
of  a  receipt  taken  originally  in  the  name  of  the  claimant,  or  of  the 
defunct  and  the  claimant  jointly,  is  always  more  favourably  con- 
sidered than  that  of  a  receipt  in  name  of  the  defunct  himself  pro- 
duced by  the  alleged  donee.  All  the  recent  decisions  emphasise 
this  distinction.^ 


SECTION  11. 

Donation,  whether  Absolute  or  Mortis  Causa. 

Importance  of  787.  Donatio  mortis  cansa,  while  recognised  by  the  institutional 
t  e  8u  ject.  'writers,*  and  illustrated  by  cases  in  the  early  reports,*  has  only 
within  the  last  thirty  years  become  familiar  to  Scottish  lawyers 
as  a  customary  mode  of  transferring  property  intuitu  mortis.  Since 
the  publication  of  the  last  edition  of  this  book,  more  than  twenty 
claims  of  donation  made  after  the  death  of  the  donor  have  been 
heard  and  decided  in  the  Inner  House,  the  greater  number  of 
which,  if  successfully  maintained,  would  have  been  referred  to  the 
head  of  donatio  mortis  causa.  This  selection  probably  represents  a 
much  larger  number  of  claims  which  have  been  admitted  by  exe- 
cutors,  either  because  they  were  satisfied  of  the  justice  of  the 
claims,  or  it  may  be  because  the  persons  interested  in  the  succes- 
sion were  unwilling  to  enter  into  contentions  litigation  with 
claimants  whose  statements  could  not  easily  be  tested  or  neu- 
tralised. As  already  indicated,  the  development  of  this  new 
chapter  of  the  law  is  connected  with  the  practice  of  depositing 
money  in  bank  on  the  security  of  receipts  which  bear  interest,  and 
are  transferable  by  indorsement  and  delivery. 
Definition  of  788.  The  conditions  of  such  donations   have   been  variously 

^matio  mortis  defined ;  but  while  appreciating  the  distinctions  which  have  been 
taken  between  donation  in  our  law,  and  the  same  right  as  it  exists 
under  other  legal  systems,  the  writer  desires  to  point  out  that,  as 
our  law  recognises  such  a  thing  as  the  unqualified  and  uncondi- 
tional transfer  of  money  and  moveables  by  donation,  it  necessarily 


>  Dawson  v.  M^Kenzie,  1891,  .19  R. 
271,  276.  To  the  same  effect  is  the 
observation  of  Lord  Monereiff  in  the  case 
of  M'NeU  V.  M'DougaU:  "The  only 
evidence  here  is  that  of  the  alleged  donee, 
and  that  cannot  be  held  as  sufficient, 
otherwise  there  would  be  no  such  thing  as 
presumption  against  donation  ; "  17  R.  29. 
There  is,  however,  a  case  of  a  contrary 
tendency,  J/ac(/ona/<2  V.  Macdmuddj  1889, 
16  R.  758. 

^  In  the  two  folio wicg  cases  the  ques- 


tion was,  donation  or  loan;  Afiderfem*s 
Tr8,  V.  Webtter,  1888, 11  R  86  ;  MaMm 
V.  CampbdU  1889,  17  R.  255. 

s  Stair,  8,  8,  48 ;  Eisk.  8.  S.  91  ; 
Bankton,  1,  9,  16-18  (vol.  t  p.  280). 

*  See,  for  example,  MUckeU  v.  Ffn^A/, 
1759,  M.  8082  ;  Wkiteford  v.  A  flam, 
1742,  M.  8072  ;  and  the  eariier  cue  of 
Irvine  v.  Skeen,  1707,  M.  6850,  where 
the  donation  was  held  to  be  iD»ffectiT«*, 
because  the  donor  survived  the  dooee. 
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also  recognises  their  conditioual  transfer  by  the  same  title,  pro-  chapter  xxin. 
vided  the  fund  or  moveable  subject  is  delivered,  i.e.,  brought  imme- 
diately under  the  dominion  of  the  donee.  It  follows  that  the 
conditions  of  the  gift  may  not  be  quite  the  same  in  every  case,  and 
jet  the  gifts  may  be  valid  according  to  the  conditians  expressed.^ 
Nevertheless,  as  in  the  case  of  a  deathbed  gift  we  do  not  look  for  an 
exact  record  of  what  is  said,  and  as  it  is  necessary  to  consider  what 
is  implied  as  well  as  what  is  expressed,  it  is  desirable  to  have  a 
definition  of  the  ordinary  conditions  of  a  mo7*tis  catisa  gift.  From 
this  point  of  view,  the  definition  given  by  the  late  Lord  President 
in  Morris  v.  Siddick  ^  seems  unexceptionable,  and  it  has  stood  the 
test  of  a  considerable  number  of  actual  cases  to  which  it  has  been 
applied.  The  definition,  as  reported,  is  this : — '*  Donatio  mortis 
catisa  in  the  law  of  Scotland  may,  I  think,  be  defined  as  a  convey- 
ance of  an  immoveable  or  incorporeal  right,  or  a  transference  of 
moveables  or  money  by  delivery,  so  that  the  property  is  immediately 
transferred  to  the  grantee,  upon  the  condition  that  he  shall  hold 
for  the  granter  so  long  as  he  lives,  subject  to  his  power  of  revoca- 
tion, and  failing  such  revocation,  then  for  the  grantee  on  the  death 
of  the  granter.  It  is  involved,  of  course,  in  this  definition,  that  if 
the  grantee  predecease  the  granter  the  property  reverts  to  the 
granter,  and  the  qualified  right  of  property  which  was  vested  in 
the  grantee  is  extinguished  by  his  predecease.  Such,  I  apprehend, 
is  the  doctrine  laid  down  by  Ei-skine,  more  largely  expounded  by 
Ivankton,  and  supported  by  the  general  tenor  of  the  decisions  of 
the  Court."  ^  It  is  indeed  evident  that  if  a  gift  is  made  in  contem- 
plation of  death,  and  is  intended  to  have  effect  as  a  legacy,  which 
is  the  ordinary  condition  of  a  donatio  mortis  causa,  the  granter's 
power  of  revocation  must  be  reserved  to  meet  the  case  of  his  pos- 
sible recovery  or  change  of  intention,*  and  also  that  the  gift  must  be 
subject  to  the  rule  that  a  gift  intuitu  mortis  lapses  by  the  prede- 
cease of  the  legatee.^  A%  to  the  manner  of  constituting  the  dona-  intention  and 
tion,  the  property  must  be  immediately  transferred  to  the  grantee,  jSMeasIon. 
either  by  delivery  of  the  subject  in  the  case  of  corporeal  move- 
ables,^ or  by  some  form  of  constructive  delivery,  such  as  the 


*  It  is  not  meant  that  a  gift  to  a  donee 
M  traatee  for  testamentary  purposes  would 
be  efficadoofl.  The  contrary  was  ex- 
presdy  found  in  Thornton  v.  Dunlop,  1884, 
1 1  R.  453.  A  case  of  special  conditions 
occurred  in  Ffffe  y.  Etddie,  1847,  9  D. 
858. 

*  MorrU  v.  Riddick,  1867,  5  M.  1036. 
»  5  M.  1041. 

*  The  eases  of  actual  revocation  are 
Sp.  Ca.  WrighCt  Tr$,,  1870,  8  M.  708, 


and  MacfarquJuMT  v.  Mcuikay,  1869,  7  M. 
766.  In  the  laat-mentioned  case  the 
donee  was  allowed  credit  for  advances 
made,  and  all  expenses  incurred  on  the 
faith  of  the  gift  continuing  unrevoked. 

*  On  the  second  point  see  MiUer  v. 
M'dne'%  Tn.,  1859,  21  D.  388  ;  Irvim  v. 
Skttn^  supra, 

^  See  a  case  of  gift  mortU  cauta  of 
£3600  in  hank  notes  ;  Eobtrtton  v.  Taylor^ 
1868,  6  R.  917. 
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cHAFTiRzim.  transfer  of  an  account  in  the  books  of  the  debtor  or  the  delivery  of 
the  document  of  debt,  ^hich  we  have  seen  is  the  most  usual  case,  the 
exception  being  the  case  v^here  the  donee  already  has  possession  of 
the  subject.^    A  mere  declaration  of  intention,  without  a  transfer  of 
possession  or  of  the  title  to  demand  possession  from  the  debtor  or 
custodier  of  the  subject,  would  seem  to  be  no  better  than  a  nuncnpa- 
tive  will,  which  the  law,  for  sufficient  reasons,  has  refused  to  recog- 
nisa^    On  this  point  only  the  law  of  Scotland,  agreeing  in  principle 
with  that  of  England,  differs  from  the  Boman  law,  which  did  not 
require  tradition  as  a  necessary  condition  of  a  valid  gift'    And  so, 
where  in  the  case  of  bank  money  the  name  of  the  donee  is  not  in- 
serted in  the  body  of  the  receipt,  and  indorsation  is  necessary  as  a 
title  to  receive  the  contents,  the  delivery  of  the  banker's  receipt 
without  indorsation  will  not  amount  to  a  donation : — "  In  order 
to  make  a  gift  inter  vivos  or  mortis  catisa  the  donor  must  divest 
himself  of  and  invest  the  donee  with  the  subject  of  the  gift  .  .  . 
Taking  the  case  of  donation  inter  vivos,  if  anything  remains  to  be 
done  in  this  way,  then  there  is  no  gift,  for  no  Court  wUl  interfere 
to  compel  to  be  done  that  which  remains  ex  hypothesi  to  be  done."* 
Whether  it  is         789.  There  remains  for  consideration  the  question  whether  it 
ffSt^lo3d  be  ^®  necessary  to  the  validity  of  a  mortis  causa  donation  that  the 
made  under     alleged  gift  be  proved  to  have  been  made  under  an  immediate 
of  death.         apprehension  of  death.     On  this  subject  there  has  not  been  entire 
unanimity  on  the  part  of  the  Judges  who  considered  it    The 
affirmative  was  assumed  by  Lord  Deas  in  Morris  v.  Biddick,  and 
maintained  by  Lords  Young  and  Craighill  in  Milne  v.  GrafU'i 
Executors,^  but  in  neither  of  these  cases  was  the  opinion  expressed 
necessary  to  the  decision  of  the  case.    In  Slyfh  v.  CurU^  where 
the  question  was  directly  raised,  it  was  answered  in  the  negative, 


1  G{h9(m  Y.  ffutekiaon,  1872,  10  M. 
923 ;  Blyth  v.  CurU,  1886,  12  B.  674 ; 
a  owe  of  a  gift  by  husband  to  wife  of 
money  deposited  in  their  joint  names  in  a 
savings  bank.  The  objection  founded  on 
the  absence  of  any  form  of  delivery,  said 
Lord  President  Inglis,  '*  could  not  be 
sustained  without  deciding  in  effect  that 
money  lodged  in  a  savings  bank  could  not 
form  the  subject  of  a  gift  mortis  causa, 
unless  the  money  were  actually  uplifted  by 
the  donor  and  delivered  to  the  donee  de 
manu  in  manum.  But  in  such  capes 
proof  of  actual  delivery  is  not  required." 

'  The  subject  of  delivery,  as  a  neces- 
sary requirement,  is  considered  more 
fully  in  tiie  previous  section. 

'  See  Inst.  lib.  2,  tit  7,  where  it  is 
in  substance  stated  that  a  gift  made  upon 


condition  that  if  the  donor  dies  the  donee 
shall  possess  it  absolutely,  is  eflectasl  t» 
the  same  manner  as  a  legacy:  " Mortis 
causa  donatio  est,  cum  magis  se  quis  velit 
habere,  quam  eum,  cui  donat,  magiaqne 
eum,  cui  donat,  quam  heredem  sumn,'* 
§  1.  In  the  law  of  England,  donatioiia 
mortis  causa  are  constituted  by  delivoy, 
subject  to  the  following  rules,  namelj— 
(1)  that  the  gift  must  be  in  contemplstioB 
of  death ;  (2)  that  it  is  given  under  the 
implied  condition  that  it  is  to  take  effect 
only  in  the  event  of  the  death  of  the 
donor ;  and  (3)  that  there  is  tradition  uf 
the  subject  to  the  donee  for  his  own  nv. 

«  Per  Lord  Young  in  M'Ntcd  r. 
M*DougaU,  1889,  17  R  28. 

»  11  R.  887. 

•  myik  V.  Curie,  1885, 12  R.  671. 
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the  judgment  being  unanimous.    The  late  Lord  President  in  this  oHAPTBBxim. 

case  made  an  exhaustive  examination  of  all  the  sources  of  authority 

in  the  Soman  law  and  the  law  of  Scotland.     He  showed  (1)  that 

in  the  Soman  law  three  species  of  donation  were  recognised,  and 

that  in  this  system  a  donatio  mortis  causa  might  be  made  either 

by  a  person  influenced  by  no  present  apprehension  of  danger,  or 

by  one  imminente  periculo  commotus;  and  (2)  that  there  is  an 

assemblage  of  decided  cases,  beginning  with  Irvine  v.  Skeen  in 

1707,^  and  coming  down  to  the  very  recent  case  of  the  Lord 

Advocate  v.  Gcdloway?  in  which  conditional  donations  had  been 

proved,  although  at  the  time  of  making  the  gift  the  donor  was  in 

good  health  and  actively  engaged  in  business.    The  result,  he  says, 

is  that "  I  cannot  find  in  any  of  our  authorities,  with  the  exception 

of  the  dicta  relied  on  by  the  appellants,  a  recognition  of  the 

necessity  of  a  present  imminent  period  to  life  as  a  condition  of 

the  right  or  power  to  make  a  condition  tnortis  causa.    To  avoid 

misapprehension,  however,  I  must  here  observe  that  the  state  of 

the  donor's  health,  his  prospect  of  life,  and  above  all  his  own 

feelings  and  belief  on  this  matter,  are  relevant  and  important  con- 

siderations  in  such  a  case,  as  bearing  on  the  proof  of  the  animus 

doTiandi,  and  also  as  tending  to  show  whether  the  gift  is  meant  to 

he  absolute  or  siib  modo.    In  many  of  the  cases,  therefore,  these 

considerations  are  dealt  with  as  material,  for  an  apprehension  of 

early  or  inmiediate  death  may  naturally  supply  or  suggest  the 

motive  and  occasion  of  the  gift"  * 

790.  When  a  claim  is  made  against  executors  upon  the  title  of  Mode  of  proof 

donation,  the  question  of  absolute  or  conditional  gift  ceases  to  be  defence. 

of  practical  consequence  as  regards  the  interest  of  the  alleged 

beneficiary.     But  as  the  distinction  would  have  been  of  vital 

importance  to  the  donor  in  the  possible  case  of  his  recovery  or 

of  bis  survivance  of  the  donee,  it  is  necessary  that  the  donee,  in 

seeking  to  displace  the  pi-esumption  against  donation,  should  be 

able  to  give  a  clear  and  consistent  account  of  the  circumstances 

in  which  the  gift  was  made,  the  apparent  motive  or  cause  of 

granting,  and  the  expressions  used,  as  denoting  an  unconditional 

transfer,  or  a  gift  mortis  cav^a.     These  are  of  course  all  relevant 

topics  of  cross-examination,  and  the  inability  of  the  donee  and  his 

compurgators  to  meet  the  difficulties  which  usually  embarrass  the 

attempt  to  establish  a  fictitious  case  of  donation,  constitutes  the 

best  security  to  the  heii*s  against  the  success  of  unconscientious 

claims  of  this  description. 

1  H.  6850.  >  12  R.  680. 

*  lord  Adv.  v.  OaUaway,  1884,  11  B. 
541. 
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PART  V. 

HERITABLE  SUCCESSION  AND  DESTINATIONS 

TO   HEIRS- 


CHAPTER  XXIV. 

OF  SUBSTITUTIONS,  AND  THE  CONSTRUCTION  OF 

HERITABLE  DESTINATIONS. 


1.  Introductory. 

2.  Technical  meaning  of  Words 

DESCRIPTIVE  OF  HeIRS,  &G. 

3.  Words    of    Destination    con- 

trolled BY  THE  Context. 


4.  Heir-Substitute,  whether  tak- 
ing AS  Dispones  or  as  Hsib 
of  Provision^ 


How  a  settle- 
ment with  8ub- 
BtitatioiiA  is 
GODbtituted. 


General  and 
8[)«cial  settle- 
ment— Dis- 
position and 
procuratory— 
Deeds  of  altera- 
tion and  nomi. 
nations  of 
heirs. 


SECTION  I. 

INTUODUCTORY. 

791.  The  most  usual  mode  of  constituting]^  a  testamentar; 
settlement  of  land  is  by  a  direct  disposition  to  the  person  to  whom 
the  estate  is  to  be  granted,  ^ith  substitutions  to  heirs,  in  the  order 
in  which  they  are  intended  to  take.  The  same  object  may  be 
accomplished  by  embodying  the  destination  in  a  charter  from 
the  superior  or  new  investiture.  In  the  case  of  Bettlements  of 
mixed  heritable  and  moveable  estate  it  is  not  unusual  to  include 
the  whole  in  one  disposition  to  trustees,  who  are  directed  to  exe- 
cute a  conveyance  of  the  heritable  estate,  or  of  the  residue  after 
fulfilment  of  the  primary  purposes  of  the  trust,  in  favour  of  the 
heir  or  heirs  pointed  out  by  the  settlement.^ 

792.  Settlements  of  heritable  estate  are  either  general  or  special, 
and  under  the  feudal  law  were  sometimes  made  in  the  form  of  a 
procuratory  of  resignation.*  It  was  sufficient  that  the  estate  should 
be  once  for  all  conveyed  away  by  a  disposition ;  and  it  was  not 


^  See  Chspter  LVI.  (Trusts  for  the 
Execution  of  Entails). 

'  With  reference  to  the  validity  of 
settlements  in  this  form,  when  granted 
by  a  proprietor  uninfeft,  see  Rcnton  v. 


AnairMer^  16  Sh.  184,  opinions  on  ranit 
from  H.L.  22  July  1842,  6  D.  SSOi 
affirmed  18  Aug.  1843,  2  BeU,  214. 
See  also  Stair,  3,  2,  8 ;  2  Ross'  Lectorei* 
270. 
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necessary,  either  in  the  exercise  of  the  ordinary  power  of  alteration,  chapter  xxiv. 
or  nnder  a  reserved  power  to  nominate  heirs,  that  a  deed  of  alter- 
ation of  the  succession  should  be  expressed  in  dispositive  language.^ 
Bat  if  the  granter  of  the  deed  of  alteration  should  begin  by  destroy- 
ing the  disposition  contained  in  the  original  settlement,  a  new  dis- 
positive grant  to  support  the  destination  was  necessary  under  the 
feudal  law.*  In  the  construction  of  an  ordinary  destination  to 
heirs,  dispositive  words  are  held  to  be  applied  provisionally  to  the 
whole  of  the  heirs-substitute,  including  those  who  may  come  in 
under  clauses  of  devolution  or  powers  of  appointment ;  and  it  ia 
therefore  unnecessary  to  repeat  the  words  of  disposition  in  sub- 
sequent clauses  or  deeds  of  appointment'  Clauses  of  devolution 
usually  declare  that  in  the  event  specified  the  estate  shall  "  fall  and 
devolve  "  to  the  persons  named  or  designed.  Nominations  of  heirs 
are  made  by  the  use  of  the  words  "  nominate  and  appoint." 

793.  The  right  of  the  heir-at-law  can  only  be  excluded  by  sub-  Effect  of  rero. 
Btituting  another  person  in  his  place,  mere  words  of  disinherison  ^heriubie 
being  of  no  effect.*    A  settlor  may,  however,  disinherit  his  testa-  ^Mtination, 
roentary  heirs  by  revoking  the  provisions  in  their  favour,  the  effect 
of  which  is  to  revive  the  right  of  the  heirs  under  a  prior  destination, 
if  tliere  be  one,*  or  of  the  heir-at-law,  if  there  is  no  prior  settlement. 

794^  A  testamentary  disposition  to  an  individual,  as  institute,  subntitntions 
without  mention  of  his  heirs,  vests  the  fee  in  the  disponee,  if  he  0!-^^  heSre  o?^ 
survive  the  settlor.    A  substitution  to  an  individual,  without  men-  person  nomi- 
tion  of  his  heirs,  is  effectual  if  the  substitute  survive  the  granter 
and  the  heir  previously  named.    To  prevent  the  lapsing  of  the  suc- 
cession by  the  predecease  of  the  institute,  it  is  usual  to  insert  a 
destination  to  the  heirs  of  the  body  or  other  heirs  of  the  disponee, 
even  where  the  maker  of  the  settlement  is  indifferent  as  to  the 
regulation  of  the  succession. 

795.  The  effect  of  a  destination  in  the  ordinary  form  to  persons  Defltinations  of 
in  succession  is  different  according  as  the  subject  of  the  conveyance  ilf,p[y  hot^ 
is  heritable  or  moveable  estate.    A  destination  of  heritable  estate  8«|«titution 

Hudoonaitional 

to  a  plurality  of  persons  in  succession  imports  a  substitution  of  each  inatitntion ;  of 
of  the  persons  named  or  designed  to  those  to  whom  a  prior  interest  ^^te,  the 
is  given,  and  in  whom  the  estate  may  vest.^    A  substitution,  ^^^^  °^i'* 


>  See  Chapter  XXI.  (RevocatioD). 

'  Bat  the  revocation  of  the  appoint- 
ment  of  trustees  does  not  import  the  de- 
stmction  of  the  oonveyance ;  Kidd  v. 
Kidd,  9  June  1843,  .6  D.  1187  ;  Edinr, 
Xoyal  Ir^rmary  v.  Lord  AdvocaU,  28 
June  1861,  28  D.  1213. 

'  Bell's  Pr.  §  1093. 

^  Ron  V.  RoiBy  1770,  M.  6019 ;  Stod- 
dart  V.  ThotMon,  1734,  £lch.   "Succes- 


ft 


810D,"  No.  1 ;  Blarhwood  v.  DjfkeSt  26 
Feb.  1833,  11  Sh.  443. 

^  See  Chapter  XXI.  (Revocation). 
Such  revival,  however,  is  not  effectual  to 
exclude  the  heir,  if  the  second  revocation 
be  subject  to  reduction  on  the  head  of 
deathbed  ;  Ker  v.  Erakine,  16  Jan.  1851, 
13  D.  492. 

«  Ersk.  3,  8,  44  ;  Bell's  Pr.  §  1693.  In 
heritable  destinations  the  presumption  is 
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CHAPTBR  mv.  moreover,  includes  a  conditional  institution  in  the  same  character 
in  the  event  of  the  substitutes  previously  named  and  designed 
predeceasing  the  settlor.^  In  the  case  of  legacies  '  and  dispositions 
of  mixed  succession,'  a  similar  nomination  of  persons  in  succes- 
sion imports  in  general  only  a  conditional  institution,  that  is,  a 
gift  to  the  substituted  l^atees  contingent  on  the  event  of  the 
death  of  those  previously  named  before  the  succession  accrues.  To 
raise  such  a  destination  to  a  substitution  it  must  be  clearly  ex- 
pressed that  the  legatees  are  intended  to  take  the  property  in 
succession  to  one  another.  And,  conversely,  a  destination  of 
heritable  estate  will  not  be  restricted  in  construction  to  a  conditional 
institution  except  on  clear  evidence  of  intention  that  it  should  be 
so  restricted.^  In  tliis  chapter,  the  destinations  considered  are 
proper  heritable  destinations  to  a  series  of  heirs  and  nominaiim 
substitutes  in  succession.  The  construction  of  destinations  to 
children  and  to  persons  taking  concurrently  or  by  way  of  survivor- 
ship is  considered  in  subsequent  chapters. 

796.  Substitution  in  heritable  destinations  is  indicated  by  the 
words  "  and,"  **  and  to,"  *  whom  failing,  to."  The  alternation  of 
these  connecting  words  serves  to  mark  the  transition  from  the 
subordinate  to  the  principal  branches  of  the  destination,  or  the 
converse,  in  a  manner  sufficient  for  the  expression  of  the  most 
complicated  destinations.  Contingent  destinations,  interrupting 
the  regular  course  of  the  succession,  must  be  introduced  separately, 
by  appropriate  clauses  of  devolution,  specifying  the  events  in  which 
they  are  to  take  efl'ect.  The  proper  use  of  the  word  "  and  "  in  con- 
tradistinction to  ''whom  failing"  is  a  matter  of  some  importance; 
"  and  "  being  properly  used  only  to  connect  a  destination  to  heirs 
with  the  name  of  the  individual  from  whom  the  succession  is  to 
be  traced,^  not  to  introduce  a  distinct  nomination  or  line  of  heirs.' 
The  recun-ence  of  the  word  "  and  "  indicates  a  distributive  destina- 
tion, as  in  the  form  "To  A.  B.  and  his  heirs-male,  akd  to  the 
heirs  whatsoever  of  the  said  heirs-male,"  where  the  heirs  named  in 


Force  and 
effect  of  words 
of  subfltitu- 
tiOD:— "And" 
— "and  to"— 
"  whom  fail- 
ing." 


always  in  favour  of  subatitntion  ;  per  Lord 
Pr.  Inglis  in  Wation  y.  Oiffen,  1884,  11 
R.  pp.  460-1. 

^  See  on  this  point  the  cases  of  Colquhoun 
and  FogOf  infra^  Section  III.,  and  OrcuW$ 
Tr$.  V.  Grant,  2  July  1862,  24  D.  1211. 

>  Christie  v.  Christie,  1681,  M.  81P7  ; 
CampbdlY,  Campbell,  1740,  M.  14,855; 
Broicn  v.  Coventry,  1792,  M.  14,868. 

'  Oreig  v.  Johnston,  9  Sh.  806  ;  affirmed 
1  July  1833,  6  W.  &  S.  406 ;  AUan  v. 
Fleming,  20  June  1845,  7  D.  908 ;  JSTm- 


der$on  y.   HamHUm,   29  Jan.  1858,  20 
D.  473. 

*  See  cases  cited  in  last  note. 

■  Grant  y.  {?icnn's  JVs.,  28  Feb.  1883, 
11  Sh.  484. 

*  A  destination  to  the  granter  himself 
and  certain  indinduals  named  was  not- 
withstanding held  to  import  a  sabstita- 
tion  in  favour  of  those  named  after  the 
granter,  the  word  **  and  "  bebg  read  ai 
"  whom  failing ;"  Young* $  Tn,  v.  fovs^. 
19  July  1867,  5  Macph.  1101. 
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the  second  clause  are  held  to  be  substituted  to  each  individual  chapter  xxiv. 
heir-male  as  the  succession  opens  to  him.^ 

797.  In  the  construction  of  settlements  of  heritable  estate,  such  Distinction  be- 
words  as  heir,  heir-male,  heir  of  the  body,  &c.,  are  considered  to  be  d^na^lons^ 
proper  terms  of  destination  when  preceded  by  the  words,  "  whom  ^^  ^^J^t© 
failing  "  or  "  and," — e.g.,  to  A.  B.  and  his  heirs-male.     It  is  true  beirs. 
that  under  such  grants  the  person  who  is  heir  in  the  character 
described  may  succeed  as  institute  by  the  predecease  of  the  ancestor 
named ;  but  even  in  this  case  he  succeeds  by  virtue  of  a  proper 
destination,  the  succession  being  computed  in  precisely  the  same 
way  as  if  A.  B.,  the  institute,  had  succeeded,  and  had  transmitted 
the  estate  to  his  nearest  heir-male  as  heir  of  provision.     The  dis- 
tinction in  regard  to  succession  between  the  position  of  an  heir  or 
conditional  institute  under  a  destination,  and  that  of  an  heir  suc- 
ceeding as  persona  deaignata,  are  very  important.     In  the  former 
case  the  destination  is  not  exhausted  by  the  service  of  the  con- 
ditional institute,  but  continues  to  regulate  the  succession  as  long 
as  there  exist  heirs  of  the  specified  class  capable  of  inheriting,  or 
until  the  destination  be  legally  altered.    In  the  case  of  an  heir  of 
the  same  class  taking  under  a  designative  grant,  the  purpose  of  the 
grant  is  fully  satisfied  by  his  succession,  and  there  is  no  room  for 
service  of  any  other  heir  of  the  same  class  as  heir  of  provision.^ 


SECTION  ir. 

Technical  Meaning  of  Words  descriptive  of  Heirs,  and 

xnsiR  Place  in  a  Destination. 

798.  As  preliminary  to  the  discussion  of  particular  destinations,  Heritable  des 
the  question  naturally  arises,  What  are  the  limits,  if  any,  within  cUM?at°ofa'*^ 
which  the  principle  of  selection  of  heirs  is  confined  ?  in  other  words,  selection  of  a 

.^__  r  i:  '  class  of  heirs 

What  is  the  general  character  of  a  tailzied  destination  according  to  comprised  iu 
the  law  of  Scotland?'    This  subject  is  considered   in  the  first  of suocwJon! 
chapter  of  the  series  relating  to  Entails.*    The  results  may  be 
summarised  in  two  propositions : — First,  a  grant  to  a  description  of 


order 


^  LoelhaH  v.  Miusdonald,  15  Sh.  876  ; 
on  remit  firom  H.L.  24  Jan.  1840,  2  D. 
377;  affirmed  15  March  1842,  1  Bell, 
202;  Johnttone  v.  Johnstone,  19  Nov. 
1829,  2  D.  73;  £aH  of  Eglinton  ▼. 
Montgomerie,  22  Jan.  1842,  4  D.  426. 

*  The  construction  of  the  term  *'  heir," 
vben  used  desigDatively,  whether  in  rela- 
tion to  moveable  or  to  general  snoceaaion, 
if  diaoQf  Bed  infra.  Chapter  XLII. 


'  The  expression  "  tailzied  destination" 
has  no  necessary  connection  with  the 
condition  of  the  estate  as  affected  by 
the  Statutes  regulating  entails,  but 
denotes  merely  a  destination  to  a  succes- 
sion of  persons  different  from  the  legal 
order  of  succession.  In  this  sense  it  la 
synonymous  with  heritable  destination. 

«  See  Chapter  XXVI.,  Section  II. 
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Heritable  dee- 
tiuation  cannot 
Ije  coontituted 
in  favoar  of 
lieira-general  in 
the  legal  order 
of  suocession. 


"  Heir,"  how 
couAtrued 
when  nsed  re- 
ferentially  in 
a  deHtination. 


Destination- 
over  to  heirs- 
general  on 
failure  of 
fif>ecified  line, 
elfectual  as  a 
substitution 
until  altered. 


persons  can  only  receive  effect  as  an  heritable  or  tailzied  des- 
tination when  it  is  limited  to  individuals  named,  and  the  beiis 
of  individuals  named,  selected  from  the  class  of  heirs  who  would 
succeed  by  operation  of  law  to  the  individual  disponees.  This 
definition  excludes  from  the  category  of  heritable  destioations 
grants  to  heirs  in  a  line  of  descent  distinct  from  that  of  the  legal 
order  of  succession,  e.g.,  to  heirs  in  the  maternal  line.  A  grant  to 
heirs  in  the  maternal  line  can  only  receive  effect  as  a  designaiio 
personarum  in  favour  of  the  first  taker  and  his  heirs  whomsoever. 
The  selection  must  be  based  on  the  consideration  of  blood  or  relation- 
ship;  and  an  exclusion  of  the  heir  succeeding  to  a  particular 
estate,  coupled  with  a  consequent  devolution  of  the  succession  to 
heirs  of  the  next  or  of  some  other  branch  of  the  succession,  will 
receive  effect  as  a  condition  of  the  grant.^ 

799.  Secondly^  a  tailzied  destination  cannot  be  constituted  in 
favour  of  the  heirs  of  the  legal  ortler  of  succession ;  whence  we 
deduce  this  rule  of  construction,  that  a  destination  to  a  person 
named  and  his  heirs  (not  limited  to  a  selected  class)  in  a  grant  of 
heritable  estate  intended  to  take  immediate  effect,  denotes  a  fee^ 
simple  estate  in  the  ancestor. 

We  pass  to  the  consideration  of  the  meaning  of  the  terms 
used  for  the  purpose  of  limiting  a  succession  to  particular  classes 
of  heirs : — 

800.  "  Heirs," — "  Heirs  whatsoever."  Although  a  continuing 
destination  cannot  be  created  in  favour  of  such  heirs,  the  expres- 
sions "  heirs  "  and  "  heirs  whatsoever  "  are  frequently  and  properly 
introduced  into  limited  destinations  in  connection  with  other 
terms  descriptive  of  the  course  of  descent.  Thus,  where  the 
general  course  of  the  succession  is  based  on  the  principle  of  pre- 
ference for  heirs-male,  the  word  "  heirs,"  occurring  in  a  subordinate 
branch  of  the  destination,  when  coupled  with  words  of  reference, 
designates  the  heirs  of  the  selected  and  specified  class,  t.€.,  heirs- 
male,  or  as  the  case  may  be.  And  therefore,  where  heirs-general 
are  intended  to  take  after  heirs-male,  the  distinctive  word  "  what- 
soever "  is  used  to  mark  the  transition,  and  to  prevent  ambiguity. 
This  effect  of  the  word  "  whatsoever  "  is  seen  in  the  common  des- 
tination of  entails  to  A.  B.,  and  the  heirs-male  of  his  body,  cmd  the 
heirs  whatsoever  of  the  body  of  the  said  heirs-male. 

801.  A  gift  over  at  the  end  of  a  destination  to  heirs  whatso- 
ever, whether  of  the  granter  or  of  some  person  other  than  the  last 
substitute,  will  be  effectual  as  a  substitution  according  to  its  tenor; 

'  See  M*OiU,ivray  v.  Soutar,  12  March      clan  was  not  a  reoogniaable  limitatum  of 
1862,  24  D.  759,  where  it  was  held  that      the  destination, 
a  roetriction  to  heirs-male  of  a  particular 
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but  iu  this  case  the  grantee  of  the  destination-over  takes  as  under  chaptbr  xxiv. 

a  designative  appointment  to  himself,  and  not  as  a  member  of  a 

proper  destination.^    It  is  scarcely  necessary  to  add  that  the  term 

lieirs  whatsoever,  whether  used  absolutely  or  coupled  with  limiting 

words,  includes  heirs-portioners.    The  decisions  on  this  point  will 

be  noticed  in  a  subsequent  chapter.* 

802.  Whether,  under  a  destination  to  heirs  whatsoever,  the  sue-  Destination  to 
cession  devolves  to   the  heir  of  line  or  to  the  heir  of  conquest,  whetiS-"operk. 
depends  on  the  consideration  whether  the  heir  takes  by  operation  ^^^J  »P  ^*^?""* 
of  law  after  the  ancestor,  or  designatively  under  the  destination,  or  heir  of  cou- 
In  the  former  case, — e.g,^  under  a  destination  to  A.  B.  and  his  heirs  ^^^^ 
whatsoever,  where  the  succession  has  already  vested  in  A.  B.  and 
opens  to  his  heirs  after  his  death,  the  question  is  ruled  by  the  law 
of  intestate  succession.     If  A.  B.  is  heir  alioqui  suceessums  of  the 
granter  or  of  the  heir-substitute  to  whom  he  succeeds,  as  the  case 
may  be,  the  succession  will  clearly  devolve  to  his  heir  of  line  :  but 
if  he  is  not  the  heir,  then  it  will  fall  to  his  heir  of  conquest*    In 
the  case  of  heirs  whatsoever  called  designatively,  three  cases  may 
be  distinguished.    And  Jirst,  where  a  succession  opens  to  the  heir 
whatsoever  of  a  Tuyniincdim  disponee  in  the  character  of  a  con- 
ditional ivMiiute,  then,  inasmuch  as  no  estate  ever  vested  in  the 
disponee,  the  estate  cannot  in  any  view  be  regarded  as  conquest  of 
him.     The  expression  "heir  whatsoever"  is  therefore  construed 
designatively,  and  is  held  to  denote  the  heir  of  line,  as  representing 
the  principal  line  of  succession.*    Next,  where  an  entailer  at  the 
end  of  a  destination  calls  either  his  own  heirs  whatsoever  ^  or  the 
heirs  whatsoever  of  another  person,  to  whom  the  estate  is  not 
previously  given,®  in  either  of  these  cases,  inasmuch  as  the  succes- 
sion is  not  derived  from  the  ancestor  from  whom  the  relationship 
is  traced,  the  estate  cannot  be  said  to  have  been  either  heritage  or 
conquest  in  his  person;  the  destination  is  therefore  designative, 
and  the  succession  will  follow  the  principal  line  of  descent.     **  There 
is  no  ease,"  said  Lord  Neaves,  "  in  which  it  has  been  held,  and  no 
authority  by  which  it  is  laid  down,  that  an  air  of  conquest  ever 
succeeds  designative  under  the  general  terms  *  heirs '  or '  heirs  what- 
soever/ where  the  succession  in  dispute  is  to  a  third  party,  and 

1  RMmm  v.  Robittm,  8  June  1859,  21  ^  MUhr  v.  MiUer,  19  Jan.  1831,  9  Sb. 

D.  906  ;  bat  see  wnira,  Henry  y.  TTaW,  296  ;  27  Aug.  1883,  7  W.  &  S.  1. 

IZ  June  1832,  10  Sh.  644.  «  RobUcm  v.  Robiton,  3  June  1859,  21 

«  Chapter  XXVI.,  Section  II.  (T-a-  D.  905. 

acd  Destinationn).  «  Boyd  v.  Boyd,  1774,  M.  8070 ;  and 

*  Short  T.  Short,  1771,  M.  5615;  19  see  the  analysis  of   this  case  m  Lord 

Aiarcfa  1799,  2  Pafc.  495 ;  and  see  Brown  Neaves'  judgment  in  Robium  v.  Robiton^ 

y.  CampbdL,  16  March  1855,  17  D.  759;  21  D.  910. 
and  Ch&pter  IV.,  Section  II.  (Intestate 
SnoceatioD). 


444  OF  SUBSTITUTIONS,  AND  THE  CONSTRUCTION 

oHAmB  xxiT.  not  to  his  own  ancestor.    It  would  be  difficult  of  course  to  isnj 
that  an  heir  of  conquest  may  be  so  clearly  designated  as  to  give 
him  a  plain  right,  as  where  he  is  expressly  called  by  that  yeiy 
designation.    But  where  he  is  not  so  called,  and  the  words  used 
are  '  heirs  whatsoever/  it  does  not  appear  that  an  heir  of  conquest 
has  ever  been  held  to  be  thus  designated  so  as  to  succeed  as  heir 
of  provision  to  a  third  party  who  is  the  disponee."  ^    Lastly,  where, 
in  the  case  supposed,  of  the  granter's  heirs  whatsoever  being  called 
at  the  end  of  the  destination,  if  those  heirs  should  succeed  as  con- 
ditional institutes  in  consequence  of  the  failure  of  the  disponee  and 
heirs  of  provision  before  the  succession  opens,  it  would  seem,  as 
observed  by  Lord  Neaves,  that  the  heir  of  conquest  is  entitled,  if 
the  property  were  conquest  in  the  person  of  the  granter  of  the 
settlement,  because  in  this  case  the  heir  succeeds  to  his  own  an- 
cestor.   It  is  right,  however,  to  notice  that  this  construction  k 
open  to  the  objection  that  it  involves,  as  a  necessary  consequeuce, 
that  in  different  possible  events  a  different  meaning  is  put  upon 
a  destination  to  heirs  whatsoever.^ 
Meaning  of  the       803.  "  Heirs  of  line," — "  Heirs  general  of  h'ne."    These  expres- 
iSe?  ^^  ^'     sions,  which  do  not  often  occur  in  destinations,  may  be  regarded  as 
synonymous  with  "  heirs  whatsoever,"  excluding  the  heir  of  conquest. 
The  question  here  suggests  itself,  whether  a  grant  to  a  person  and 
his  heirs  of  line  might  not  receive  effect  as  a  continuing  destina- 
tion, by  construing  the  words  in  the  sense  that  the  relationship  of 
each  successor  is  to  be  traced,  not  from  his  immediate  predecessor, 
but  from  the  ancestor  named  in  the  deed  ?    We  do  not  think  that 
the  words  would  be  so  construed ;  and  on  the  question  of  the  possi- 
bility of  constituting  a  tailzied  destination  in  favour  of  a  succession 
of  heirs  whose  relationship  is  to  be  traced  to  the  first  taker,  we 
refer  to  the  opinions  of  the  Judges  in  MacGregor  v.  Gordon}   A 
destination  to  an  individual  named  includes  his  heirs ;  but  an  im- 
mediate substitution  of  one  person  to  another  excludes  the  heirs  of 
the  institute  ^  except  in  gifts  by  parents  to  children. 
Heirs  of  the  804.  *  Heirs  of  the  body"  is  an  expression  denoting  a  limita- 

^^^'  tion  of  the  legal  order  of  succession  to  heirs  in  the  direct  line  of 

descent,  being  of  the  blood  of  the  ancestor  named.     A  dastinatios 
to  heirs  of  the  body,  accordingly,  cannot  fail  so  long  as  there  is 
issue  surviving  of  the  ancestor. 
Heiraofamar.       806.  '* Heirs  of  the  marriage"  has  a  more  restricted  significa- 
BiN^iittdper-    tion.     It  includes  the  children  of  the  marriage  in  question,  and 
^^^  their  issue  in  the  order  of  legal  succession. 

1  21  D.  911.  *  Fortytk  v.  Fergusiim,  14  Jone  1S32. 

*  See  obaerratioiiB  in  .fio&won  ▼.  IU)buon,      10  Sh.  646.  See  Chapter  XXXIX.  (Ib' 
21  D.  909,  912-15.  plied  Institation  of  Children). 

•  MaeOregor  v.  Gordon,  1  Dec.  1864, 
8  Maoph.  148. 
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806.  "  Heirs-male  "  limits  the  succession  to  male  heirs,  whether  chafhib  xxiv. 
in  the  direct  or  the  collateral  line,  who  are  connected  with  the  an-  Heir-male 
cestor  solely  by  males.     It  excludes  female  heirs  and  male  heirs  S^^o^^ 
connected  in  descent  by  females.     In  Sinclair  v.  Earl  of  Fife} 

the  destination  was  "  to  the  nearest  lawful  heir-male  of  line  what- 
Boever;"  and  it  was  contended  that  the  expression  was  contra- 
dictory, inasmuch  as  heir-male  and  heir  of  line  denote  difTerent 
orders  of  succession ;  but  it  was  held  that  the  destination  might 
receive  effect  as  a  grant  in  favour  of  the  heir-male  general  exclud- 
ing the  heir  of  conquest.* 

807.  "  Heirs-female  "  denotes  the  heirs-general  of  the  ancestor  Heir-femaie 
or  person  named,  excluding  his  heirs-male.*     In  practice   lieirs-  provision! 
female  are  usually  substituted  to  heirs-male,  as  thus :  to  A.  B.  and 

his  heirs-male,  whom  failing,  to  his  heirs-female;  and,  the  male  line 
heing  extinct  before  the  destination  to  heirs-female  comes  into 
operation,  the  persons  who  succeed  under  the  last-mentioned  desti- 
nation are  the  surviving  heirs-general  of  the  ancestor.  Again,  as 
the  substitution  is  to  the  heirs-female  of  A.  B.,  and  not  the  heirs- 
female  of  the  last  heir-male,  it  follows  that,  on  the  failure  of  the 
male  line,  the  heir-general  of  A.  B.  (although  wholly  unconnected 
in  relationship  with  the  last  heir-male)  is  entitled  to  take  up  the 
SQceession.  Both  these  points  were  determined  in  the  Bargany 
casa 

808.  John  Lord  Bargany  disponed  his  estates  to  the  heirs- Mode  of 
male  of  the  body  of  his  eldest  son,  the  Master  of  Bargany;  whom  d^e°iftm!der 
failing,  to  his  second  son,  and  the  heirs-male  of  his  body ;  whom  ''pc'i  deatma- 
failing,  to  the  eldest  heir-female  of  the  body  of  Lord  Bargany,  the 
entailer,  and  the  descendants  of  her  body,  without  division ;  whom 

failing,  to  the  next  heir-female  to  be  procreated  of  the  body  of  the 
caid  Lord  Bargany,  and  the  descendants  of  the  body  of  the  said 
next  heir-female.  On  the  failure  of  the  heirs-male  of  the  destina- 
tion, three  persons  claimed  the  succession : — Is^,  Hugh  Dalrymple, 
the  nearest  heir-general  of  Lord  Bargany,  being  a  descendant  of 
his  eldest  son ;  2d,  Sir  Alexander  Hope,  the  son  of  Lord  Bargany's 
daughter;  and  3d,  Mary  Buchan,  granddaughter  of  Lord  Bargany 's 


»  Sindair  y.  Eaii  of  Fife,  1766,  M. 
14,944  ;  affirmed  5  April  1767. 

'  Under  a  destination  to  the  **  heirs 
whatsoever "  of  A.,  the  heir  of  line 
aJwiys  Bticoeeded  in  preference  to  the  heir 
of  conqoest.  See  the  anihorities  cited  in 
M4iekinto9h  ▼.  Bou,  1878,  11  M.  636. 

'  Erskine's  definition  of  heirs-female 
(Inst  8,  8,  48)  as  "  hein-at-law  after  the 
failure  of  the  lineal  male  issne/'  is  open  to 
ezcfption,  on  account  of  the  ambiguity  of 


the  word  *' lineal,"  which  in  one  sense 
would  imply  that  heirs-male  of  the  body 
only  are  excluded.  It  was  assumed  in  the 
judgment  in  the  Boxburghe  case,  and  is 
now  the  undoubted  law,  that  a  destina- 
tion to  heirs-female  on  the  failure  of  heirs* 
male  does  not  come  into  operation  until 
after  the  failure  of  the  heirs-male  general, 
that  is,  of  the  collateral  as  weU  as  the 
descending  line. 
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Eldaftt 

<  laugh  ter  or 

heir-feixude. 


CHAPTBH  xxiY.  secoDcl  SOD,  wlio  wos  the  last  heir  in  possession.  The  Court  had 
no  difficulty  in  repelling  the  claim  of  Mary  Buchan,  which  could 
only  be  supported  on  the  theory  that  the  succession  was  to  be 
traced  from  the  heir  last  succeeding  under  the  destination.  But, 
on  an  erroneous  construction  of  the  phrase  *'  heir-female  of  the 
body "  (which  was  held  to  be  synooymous  with  daughter),  judg- 
ment was  given  in  favour  of  Sir  Alexander  Hope,  a  descendant  of 
the  entailer's  daughter.  The  decision  was  reversed  in  the  House 
of  Lords,  and  judgment  was  given  in  favour  of  Sir  Hugh  Dal- 
rymple,  the  entailer's  nearest  heir-general.^ 

809.  In  the  case  of  Kinfauns^  the  destination,  on  failure  of  the 
male  line,  was  "  to  the  eldest  daughter  or  heir-fernale  "  of  a  certain 
marriage ;  and  the  question  was,  which  of  these  words  was  to  be 
controlled  in  construction  by  the  other.  The  estate  was  claimed 
by  the  descendant  of  a  son,  as  nearest  heir-female;  and  by  a 
daughter  of  the  marriage,  as  a  person  designated  in  the  grant 
The  decision  was  in  favour  of  the  heir-female ;  and,  from  Mr. 
Sandford's  narrative  of  the  case,  it  would  appear  to  have  been 
based  on  the  assumption  that ''  daughter "  was  a  term  of  flexible 
construction,  while  "  heir-female  "  had  a  technical  and  fixed  signifi- 
cation ;  whence  it  followed  that  the  former  must  yield  to  the  latter. 
The  word  "  daughter  "  is  doubtless  susceptible  of  construction  when 
the  context  shows  that  it  is  used  in  a  peculiar  sense ;  but  can  it 
be  truly  characterised  as  KjUxihU  term  f  We  think  not.*  A  better 
reason  for  the  decision  may,  we  apprehend,  be  found  in  the  consi- 
deration that  the  word  "  daughter,"  being  properly  desiguative  of 
an  individual,  is  not  a  tvord  of  destination  ;  and  that,  as  the  ambi- 
guity occurred  in  a  clause  of  destination,  the  term  "  heir-female," 
which  denotes  a  succession  of  persons,  and  is  therefore  appropriate 
to  the  purpose  of  a  destination,  is  to  be  regarded  as  the  governing 
expression;  "daughter"  being  introduced  in  conjunction  with  it 
merely  as  an  illustration  of  the  female  line  of  succession.  In 
construing  the  words  "  heir-male,"  "  heir-female,"  &c.,  in  clauses 
bearing  reference  to  the  destination,  those  persons  are  to  be  under- 
stood who  are  called  in  the  character  designated,  and  not  the 


^  Dalrymple  v.  Hope  and  Suchany  27 
March  1739,  1  Cr.  St.  &  P.  237,  and 
Elch.  "Provisions  to  Heira,"  No.  2. 
Johmtone  v.  JohnsUme,  19  Nov.  1839,  2 
D.  73. 

>  Blair  v.  Lyon,  1789, 5  Br.  Sup.  663  ; 
and  see  the  fuller  narrative  of  Mr.  Sand- 
ford,  taken  from  Lord  Elchies'  papers 
(Tr.  on  Entails,  p.  64).  See  also  the 
same  author's  criticism  (p.  65)  on  Lord 


Kilkerran's  observations  on  this  cms  in 
£wtng  v.  Mifler,  1747,  M.  230S. 

'  The  case  of  Lady  Etsex  Ker  ▼.  Inma, 
18  Nov.  1810,  F.C.,  and  26  Feb.  1812,  5 
Pat  679,  is  a  clear  authoritj,  if  aathoritj 
were  needed,  for  the  propositian  thai  ths 
word  "  daughter"  is  not  a  tenn  of  flerihle 
meaning,  in  the  sense  of  being  subject  to 
construction  aooording  to  the  probable 
intention. 
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persons  who  stand  in  the  relation  of  "heirs  male,"  or  "lieirs-female  "  cHAi-riR  xxiv. 
to  the  granter  of  the  deed.^ 

810.  "  Heirs-male  (or  female)   of    the  body."      Under  these  Heir-male  of 
destinations,  the  succession  in  the  male  or  female  line,  as  the  case    ^      ^' 
may  be,  is  confined  to  heirs  who  are  in  the  direct  line  of  descent, 

and  the  blood  of  the  ancestor. 

811.  **  To  A.  B.  and  the  heirs-male  of  his  body,  and  the  heirs  Dwtributive 
irhatsoever  of  the  bodies  of  the  said  heirs-male."     Under  this  desti-  h^'coD8°rueii. 
nation,  the  gift  to  heirs  whatsoever  of  the  bodies  of  the  heirs-male 

is  construed  distributively,  so  that  the  heirs-general  of  the  body 
of  the  first  heir-male  to  whom  the  succession  opens  take  precedence 
of  the  second  and  remoter  heirs-male  of  the  body  of  the  nominatim 
disponec.  On  the  failure  of  the  issue  of  the  first  heir-male,  the 
succession  devolves  to  the  next  heir-male  of  the  disponee  or  ancestor 
named,^  and  the  heirs-general  of  his  body ;  and  so  on,  according 
to  the  law  of  the  destination.  The  construction  of  this  destination 
was  so  determined  by  the  judgment  of  the  House  of  Lords,  affirm- 
ing that  of  the  whole  Court,  in  the  case  of  Lockhart  v.  Macdonald? 
The  competition  was  between  the  daughters  of  a  senior  heir-male 
and  the  junior  heir-male  next  in  succession ;  the  daughters  claim- 
ing as  heirs  whatsoever  of  the  body  of  the  heir-male  who  took  first ; 
and  the  heir-male  insisting  that  all  heirs-male  of  the  body  of  the 
ancestor  must  be  exhausted  before  any  of  his  heirs-geneial  could 
be  let  in.  The  judgment  was  in  favour  of  the  daughter;  and,  not- 
withstanding the  ability  displayed  in  the  adverse  opinion  of  Lord 
Meadowbank,*  the  principle  of  the  judgment — the  principle,  namely, 
of  distributive  construction — commends  itself  as  that  which  is  most 
consonant  to  the  natural  and  grammatical  meaning  of  the  words  of 
the  destination. 

812.  "  To  the  heirs-male  procreated  of  the  marriage  between  FeUercaim 
A.  and  B.  (the  entailer's  daughter),  and  the  heirs-male  of  their 


KTiCiArbuthnoit 
cases. 


1  Porbe»  V.  Sicene,  25  Jan.  1767,  1  Cr. 
St  k  P.  628. 

*  '*  If,*'  said  Lord  Cottenham,  in  the 
caae  of  Loekhari^  '*the  consequence  of 
holding  that  the  eldest  son  took,  with  re- 
mainders upon  his  death  to  his  daughters 
if  he  had  no  son,  would  be  that,  upon 
the  failure  of  the  line  of  such  daughters, 
the  estate  would  never  return  to  the 
younger  sons  or  their  issue,  I  should  feel 
the  greatest  difficulty  in  adopting  a  oon- 
•tmction  which  would  lead  to  such  a  re- 
sult ;  but  I  have  come  to  the  conclusion 
that  SQch  would  not  be  the  consequence 
of  the  construction  adopted  by  the  ma- 
jority of  the  judges  ; "  1  Bell,  214. 


'  Lockhart  v.  Macdonald,  19  Jan.  1837, 
15  Sh.  876  ;  on  remit  from  H.  L.  24  Jan. 
1840,  2  D.  377 ;  judgment  affirmed  15 
March  1842,  1  Bell,  202. 

^  2  D.  390.  A  narrative  of  the  un- 
reported cases  of  Rothes  and  the  Pclwarth 
Peerage^  so  much  canvassed  in  the 
opinions  of  the  leading  case,  will  be  found 
in  Sandford  on  Entoils,  pp.  98-100.  These 
cases  do  not  throw  much  light  on  the 
question ;  for  the  specialty  of  the  destina- 
tion in  Lockhart* s  case — viz.,  the  substitu- 
tion to  heirs  **  of  the  bodies  of  the  mid 
heir$-fnale** — was  wanting  in  the  first- 
mentioned  cases. 
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CHAPTER  xxiY.  bodlcs  respectivelj,  whom  failing,  to  the  heirs  whatsoever  of  the 
bodies  of  such  heirs-male  respectively."  Such  was  the  destinatioQ 
in  the  deed  of  entail  of  Sir  John  Stuart  of  Fettercaim,^  and,  accord- 
ing to  the  concurring  judgments  of  the  Court  of  Session  and  the 
House  of  Lords,  the  first  member  of  the  destination  is  equivalent 
to  "  sons  of  the  marriage  of  A.  and  B."  in  their  order,  so  that  on 
the  death  of  the  eldest  son  without  male  issue  the  succession 
opened  to  his  daughter  as  heir  whatsoever  of  his  body,  in  prefer- 
ence to  the  next  heir-male  of  the  marriage.  Urn  construction 
seems  reasonably  clear  on  the  grounds  stated  by  Lord  Selbome, 
which  were  chiefly  these  (1)  that  the  words  "  procreated  of  the 
marriage "  in  their  strict  and  accurate  signification  are  certainly 
more  appropriate  to  issue  of  the  first  generation  than  to  any  after- 
wards who  are  truly  and  literally  procreated  of  other  persons, 
though  their  immediate  parents  may  be  traced  back  to  the  persons 
named;  and  (2)  that  the  alternative  construction  would  be  identical 
in  efiect  with  a  destination  to  the  heirs-male  of  the  body  of  A.  bj 
his  marriage  with  the  entailer's  daughter,  whom  failing,  to  his  heirs- 
female  by  the  same  marriage,  and  to  accomplish  this  effect  it  was 
unnecessary  to  use  the  very  special  language  of  the  actual  destina- 
tion. An  artificial  principle  of  construction  was  again  applied  in 
the  Arhvihnott  case,^  decided  while  the  last-cited  case  was  under 
appeal.  Here,  the  existing  sons  (other  than  the  eldest)  of  the 
entailer's  eldest  son,  John,  were  nominated  successively,  the 
destination  being  to  each  son  and  the  heirs-male  of  his  body  (sub- 
ject to  exceptions).  The  final  destination  was  "  to  the  other  heirs- 
male  of  the  body  "  of  the  truster's  eldest  son,  John  (subject  to  the 
same  exceptions).  It  was  held  that  the  words  quoted  meant 
younger  sons  nascUuri  of  John  and  their  respective  heirs-male,  and 
did  not  mean  the  heir-male  of  the  body  of  John  descended  from 
John's  eldest  son.  It  must  be  admitted  that  this  decision  is  open 
to  criticism ;  and  that  no  reason  can  be  given  for  excluding  the 
elder  branch  in  a  case  like  this,  except  that  its  admission  is  incon- 
sistent with  the  general  plan  of  the  destination,  a  reason  which, 
with  all  respect  to  the  eminent  Judges  who  considered  the  case, 
may  justly  be  considered  insufficient  to  warrant  a  deviation  from 
the  legal  construction  of  the  words  used. 

813.  "  To  the  heirs-female  of  the  body  of  A.  B..  and  the  heirs- 
male  of  the  body  of  the  eldest  heir-female  "  (or  "  of  the  said  heirs- 
female  successive  ").  The  destinations  here  quoted  occurred  (with 
immaterial  variations  in  phraseology)  in  the  cases  of  Johnstone  v. 
Johnstone,^  and  the  JEarl  of  EglMon  v.  Montgomerie.^    They  are 

^  Forbf$  Y.    Tre/utU,    1878,    11    BC  > /oAiwCoiie  v. /oAnstone,  19  Not.  1S39, 

(H.L.)  44.  2  D.  73. 

>  Arbuthnott  v.  ArbulhnoU,  1869,  7  M.  «  Earl  of  ^^tnton  ▼.  Monigomen*,  22 

371.  Jan.  1812,  4  D.  425. 
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distributive  destinations ;  and  are  in  no  way  distinguishable  from  chapter  xxiv. 
that  in  Lockharfs  case,  excepting  that  the  positions  of  the  heii*s- 
male  and  female  in  the  destination  are  reversed.  In  the  first- 
mentioned  case,  Mr.  Hope  Johnstone,  whose  title  was  sustained  by 
the  Court,  was  the  next  surviving  heir-female  after  failure  of  the 
male  issue  of  the  first  heir-female.  Applying,  then,  the  rule  of 
distributive  construction,  the  succession  properly  reverted  to  him 
at  the  transition  to  the  female  line  consequent  on  the  failure  of 
the  sub-destination  to  the  heirs-male  of  the  eldest  heir-female. 
The  pedigree  quoted  in  the  report  shows  that  the  actual  course  of 
descent,  antecedent  to  the  action,  had  been  conformable  to  this 
construction  of  the  destination. 

814.  '*  To  A.  B.  and  his  heirs-male ;  whom  failing,  to  ^Aeir  heirs-  Distinction  be- 
female."    The  difference  between  this  and  the  destination  in  the  *]5[^S  ^^"^ " 
case  of  Ijockhart  consists  in  the  employment  of  the  words  "  whom  f*!}*"?" »"  ^*: 
failing  "  in  place  of  "  and  ;  "  words  which  are  obviously  inconsistent  nations, 
with  the  notion  of  a  distributive  succession.  It  would  seem,  therefore, 
that  under  this  destination  the  heirs-female  do  not  take  until  after 
the  failure  of  all  the  heirs-male  of  the  nominatim  disponee.     But 
does  the  succession  then  devolve  to  the  heir-general  of  the  last  heir- 
mcUe,  or  to  the  heir-general  of  the  first  heir-male,  e.g.,  supposing 
both  these  heirs  have  had  daughters  who  have  left  issue  surviving? 
Mr.  Sandford's  opinion,  which  is  given  with  some  hesitation,  is  in 
favour  of  the  representative  of  the  first  heir-male.^    But  this  con- 
straction  seems  open  to  criticism  on  this  ground,  that  the  daughter 
of  the  first  heir-male  and  her  representatives  are  also  heirs-female 
of  the  ancestor  A.  B. ;  and  if  the  estate  had  been  intended  to  go  to 
them,  the  destination  would  naturally  have   been  conceived  in 
favour  of  A.  B.  and  his  heirs-male,  whom  failing,  to  his  heirs- 
female.    But  by  the  use  of  the  expression  "  their  heirs-female,"  the 
entailer  must  be  supposed  to  have  intended  a  different  destination 
from  the  ordinary  one  to  the  ancestor  and  his  heirs-female.     The 
difference  is  this,  that  the  word  "  their,"  in  the  destination,  is 
wholly  indeterminate  in  the  mind  of  the  settlor,  though  it  may 
become  determinate  by  the  occurrence  of  the  event  which  is  to  fix 
its  meaning  and  application.     If  this  reasoning  is  correct,  the  word 
"  their,"  in  the  destination  supposed,  will  apply  to  the  heir-male 
whose  failure  causes  the  succession  to  pass  into  the  female  line. 

815.  "Son," — "Daughter."     It  has  sometimes  been  attempted  "Son," 
to  affix  to  one  or  other  of  these  words  a  signification  indicative  of  1'^*"^^^*'"'" 

o  when  con- 

a  class  of  heirs  or  persons  other  than  the  immediate  descendants ;  strued  as  refe- 
but  in  no  instance  has  the  construction  contended  for  been  ad-  signifying  heir. 
mitted,  except  where  "  son  "  or  "  daughter  "  w«w,  by  words  of  refer- 

^  Sandford  on  Entailp,  p.  66. 
VOL.  I.  2  F 


450 


OF  SUBSTITUTIONS,  AND  THE  CONSTRUCTION 


CRAFTBR  zxiv.  eiice,  clearly  identified  with  some  other  and  governing  word  of 
destination.    The    case    of    Kinfaun^}  formerly    noticed,  where 
"  daughter  "  was  held  to  be  governed  by  "  heir-female,"  exemplifies 
the  exception.    The  leading  authority  for  the  general  rule  of  con- 
struction, is  that  of  the  Lady  Essex  Ker  v.  Inrus}  one  of  the  cases 
arising  out  of  the  disputed  Soxburghe  succession.     The  destiDation 
was  *'  to  the  eldest  dochter  of  the  said  Hary  Lord  Ker  witkmd 
division,  and  yr  airis-male."    It  had  previously  been  fixed,  in  the 
competition  between  General  Ker  and  the  defender,  that  "eldest" 
daughter  meant  eldest  at  the  time  the  succession  might  devolve ; 
that  is,  daughters  in  the  order  of  seniority.     Lady  Essex  Ker  was 
the  nearest  heir-female  of  Lord  Harry  Ker's  eldest  daughter  (the 
male  line  being  extinct),  and  therefore  the  heir-general  of  the 
family  of  Roxburghe.     Founding  upon  the  decision  in  the  previous 
competition,  as  an  authority  for  the  flexible  construction  of  the 
word  "  daughter/'  she  maintained,  on  considerations  based  partly 
on  the  context  of  the  settlement,  partly  on  the  improbability  of  the 
entailer  passing   over  the   female   representatives   of    the  elder 
daughter  in  favour  of  the  younger,  that  the  word  daughter  ought 
to  receive  a  still  more  extended  signification,  and  to  be  construed 
in  the  sense  of  "  heirs-female."    The  introduction  of  the  words 
"  without    division,"   which,  whether   applied   to  the  individual 
daughters  seriatim  or  to  their  heirs-male,  were  alike  unnecessaiy 
and  unmeaning,  certainly  argued  an  intention  or  understanding  on 
the  part  of  the  entailer  that  heirs-female  should  take.     But  that 
intention,  if  it  existed,  was  not  carried  into  execution  ;  there  was 
no  express  destination  to  heirs-female,  and  the  Judges  of  the  Court 
of  Session  and  of  Appeal  were  unanimously  of  opinion  that  no  such 
destination  could  be  held  to  be  implied  under  a  conveyance  to 
dmighters  and  their  heirs-male.* 

816.  So  also  in  the  case  of  the  Marquis  of  Hastings  v.  Hatt- 
ings,*  where  an  entailer  provided  that,  in  the  event  of  there  being 
only  one  son  of  a  certain  marriage,  who  should  succeed  to  the 
honours  and  estate  of  Loudon,  then  the  second  son  of  this  only 
son  should  succeed  to  the  estate  of  Bowallan ;  and  made  a  simikr 


1  Blnir  v.  Lifon,  17S9,  5  Br.  Sap.  663, 
suprti,  §  1153. 

'  Lady  Euex  Ker  v.  JnneM^  13  Nov. 
1810,  F.C. ;  26  Feb.  1812,  5  Pat  679. 

'  *'  Daughter,"  said  Lord  President 
Blair,  "  is  not  a  technical  word,  having  a 
particular  meaning  aflSxed  to  it  by  the 
law.  It  18  a  word  of  common  popolar 
language ;  and  when  it  occors  in  a  law 
book  or  a  deed  has  just  the  rame  meaning 
as  in  a  book,  a  letter,  or  in  common  con- 


versation. As  to  the  established  use  cf 
the  word  in  common  langnage,  argumest 
is  to  little  purpose ;  it  must  be  determined 
by  the  popular  nse  of  the  language,  of 
which  every  person  can  judge  as  well  m 
the  most  profound  lawyer,  5  Pat  586. 

^  M.  offfaUinga  v.  Battutgt,  12  Nov. 
1844,  7  D.  1.  This  ground  of  decision  is 
not  alluded  to  in  the  judgment  on  sppeal, 
6  BeU,  30. 
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provision,  in  case  of  there  being  two  sons  of  the  marriage,  in  favour  chaptbb  ixiv. 
of  the  second  son,  adding,  "  that  the  succession  to  the  estate  of 
Sowallan,  in  case  any  of  the  heirs  of  this  marriage  shall  succeed 
to  the  estate  of  Loudoun,  shall  take  place  according  as  is  above 
mentioned  in  all  time  coming,*' — it  was  held  that  by  the  reference 
to  heirs  of  the  marriage  in  the  concluding  phrase,  the  clause  of 
devolution  relating  to  the  succession  of  sons  was  not  extended  and 
made  applicable  to  the  case  of  any  other  heir  of  the  marriage  who 
might  succeed  to  the  honours  and  estate  of  Loudoun.^ 

817.  In  tracing  the  descent  of  heirs  of  provision,  it  is  necessary  Effect  of  the 
to  attend  to  the  peculiar  limitation  of  the  line  of  direct  descent  ™1;^^^,'°'*^*' 

^  *       1     1  (ieaUDation  to 

implied  in  the  words  "  of  the  body."    These  words  clearly  limit  the  hei«  of  the 
succession  to  heirs  of  the  blood  of   the  ancestor ;  and  therefore,  gcexttVast  he 
where,  in  consequence  of  the  failure  of  the  issue  of  a  son  of  a  female  J^w^  desL^*'* 
heir,  it  is  necessary  to  resort  to  collaterals,  the  heir  of  the  body  must  nated. 
he  sought  among  the  collaterals  of  the  heiress  or  her  ancestors,  and 
not,  as  in  ordinary  succession,  among  the  husband's  relatives.     In 
the  case  of  tailzied  succession  under  a  limitation  to  heirs  of  the  body, 
the  rule  pcUerna  paternis,  matema  maternis,  is  therefore  strictly 
applicable.    Whether  the  same  rule  of- descent  holds  good  under 
destinations  to  heirs-female  general  is  a  more  doubtful  question. 
It  was  indeed  laid  down  in  a  modern  case*  by  one  of  the  Judges, 
as  an  unquestionable  proposition,  that  in  every  case  of  service  as 
heir  of  provision  the  line  of  descent  is  to  be  traced  from  the  stirps 
or  ancestor  named  in  the  deed,  and  never  from  the  heir  to  whom 
the  service  is  obtained.    To  this  doctrine — which  implies  not  only 
the  preference  of  the  maternal  to  the   paternal   line    in   estates 
descending  from  a  female,  but  also  the  ignoring  of  the  distinction 
between  the  full  and  half  blood,  and  which,  whether  correct  or 
incorrect,  rests  on  the  authority  of  the  Judge  by  whom  it  was 
propounded — we  are  not  prepared  to  give  an  unqualified  assent 
The  eases  cited  in  support  of  it*  have  no  direct  bearing  on  the 
matter;  because  in  these  the  dispute  arose  upon  the  transition 
from  the  male  to  the  female  line,  where  resort  must  necessarily  be 
had  to  the  stirps,  as  the  person  from  whom  the  descent  is  to  be 
traced.     But  where  the  question  is  as  to  the  person  entitled  to 
succeed  to   an  heir-female  general  dying  without  issue,  we  cer- 
tainly should  not  expect  the  heirat-law,  if  descended  from  a  sister 
of  the  full-blood,  to  acquiesce  in  the  service  of  a  brother  of  the 

'  Irregular  Degtinations. — In  Conneil      according  to  the  nilee  of  heritable  suooee- 
V.  Griermm^  14  Feb.  1867.  5  Maoph.  S79,      sion. 

an  ultimate  destination  to  the  entailer's  '  Per  Lord  CurriehUl  in  Macgregor  v. 

"nearest  off  kindred,"  was  held  to  denote      Gordon,  1  Dec.  1864,  8  Macph.  148. 
the  heir-at-law  or  nearest  blood  relation  '  The  Bargany  case,  1  Cr.  St.  &  P. 

237  ;  and  Johnstone  y.  Johnttone,  2  D.  78. 
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visioD  under 
dixtinct  bran- 
ches of  the 
destination. 


CHAPTBR  XXIV.  half-blood,  or  his  representative,  and  still  less  in  that  of  a  maternal 
relative.  In  the  absence  of  any  decision  bearing  on  the  point,  it 
must  be  considered  an  open  question  whether  the  succession  of 
heirs-female  general  is  to  be  deduced  from  the  nonthiaiim  disponee 
or  from  the  heir-female  last  seized  in  the  estate.^ 
Effect  where  818.  From  the  number  and  variety  of  destinations  introduced 

vidnai  is  caUed  into  deeds  of  entail,  it  happens  that  the  same  person  or  class  of  per- 
as  heir  of  pro-  g^j^g  ^  jjq^  infrequently  called  to  the  succession  in  different  parts  of 
the  destination.  Where  this  is  so,  the  rules  of  construction  requiic 
that  effect  should  be  given  to  both  grants,  according  to  the  order 
in  which  the  succession  opens  under  them.  This  incident  of  desti- 
nations occasionally  leads  to  curious  and  unexpected  results.  For 
example,  a  person  comprised  in  a  prior  destination,  say,  in  a  des- 
tination *'  to  the  heirs-male  of  A.  B.,''  may  be  excluded  from  the 
succession  by  a  shifting  clause,  devolving  the  succession  to  a  junior 
branch  in  the  event  of  any  of  the  heirs-male  of  A.  B.  succeeding  to 
a  certain  title  or  estate ;  and  upon  the  failure  of  the  junior  branch 
in  question,  the  succession  may  again  open  to  the  same  person 
under  an  ulterior  destination,  say  to  the  heirs-general  of  C.  D.  In 
this  case,  it  has  been  held  that  if  the  shifting  clause  did  not  apply 
to  the  ulterior  destination,  the  heir,  though  he  had  renounced  in 
the  character  of  heir-male  of  the  nominatim  substitute  in  the 
primary  destination,  was  entitled  to  be  served  as  heir-general  of 
the  substitute  in  the  ulterior  destination.^  Where  the  succession 
opens  to  an  heir  under  two  distinct  branches  of  the  destination  at 
the  same  moment  of  time,  and  the  gift  under  one  of  these  branches 
is  qualified  by  conditions  and  prohibitions  which  are  not  applied  to 
the  other  branch  of  the  destination,  the  heir  may  elect  to  take 
under  the  unqualified  gift,  although  it  is  posterior  in  position  to 
the  qualified.*  If  the  heir,  according  to  the  conception  of  the 
destination,  is  a  liferenter  under  one  clause  and  fiar  under  a  later 
substitution,  he  is  not  disabled  from  taking  the  fee.^ 

819.  It  has  happened,  where  property  has  been  disponed  to  a 
son  or  daughter  de  prceserUi  under  reservation  of  the  granter's  life- 
rent, that  on  the  death  of  the  institute  without  issue  the  succession 
apparently  opens  to  the  granter*s  heirs  whatsoever  under  the  last 


'  In  dedncing  the  Buocession  of  hein- 
male,  the  resnlt  is  precisely  the  same, 
whether  the  descent  is  traced  from  the 
first  ancestor  or  the  last.  The  succession, 
being  deduced  wholly  through  males,  can 
never  pass  to  the  maternal  line,  nor  will  it 
deviate  to  coUaterals  of  the  half-blood 
until  after  the  failure  of  heirs  of  the  full- 
blood,  even  where  the  sucoesnon  is  not 
limited  to  heirs  of  the  Ixxly,  and  actually 


passes  to  representatives  of  the  a«endmg 
line.  This  may  not  be  obvious  at  fint, 
but  may  be  proved  by  tracing  the  succes- 
sion on  a  table  of  descents. 

>  FuUarton  v.  ifamUUm,  12  Feb.  1821, 
2  Sh.  697,  N.E.  586 ;  20  June  1825.  1 
W.  &  S.  410. 

>  JkUyeU  v.  Dal^  80  May  1809,  F.C 
*  Mackenzie  v.   Sharpen  TVs.,   1877, 

4  R.  61^ 
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branch  of  the  destination.    Here,  if  the  granter  has  survived  his  chapter  xxjv. 
child,  the  rule  of  law  takes  effect,  that  a  fee  cannot  be  in  pendente, 
and  as  the  father  can  have  no  heir  in  his  lifetime,  the  destination 
is  exhausted,  and  the  father  takes  the  fee  as  heir  of  his  child.^ 


SECTION  III. 
Words  of  Destination  controlled  by  the  Context. 

820.  We  have  now  examined  the  meaning  and  effect  of  the  Words  of  des- 
technical  expressions  which  are  used  to  designate  the  various  lines  Jtrued  wSwd- 
of  descent  in  destinations  to  heirs  of  provision.    Where  destinations  ing  to  their 
are  expressed  in  technical  language,  and  the  terms  of  the  destina-  meaning  when 
tion  are  used  in  a  manner  consistent  with  the  course  of  devolution  SS^"**"*  ^ 
under  a  tailzied  destination,  no  question  of  construction  can  arise. 
Wherever  a  construction  different  from  the  technical  meaning  of 

the  words  has  been  contended  for,  the  argument  for  changing  the 
construction  of  the  words  has  been  founded  either  upon  explana- 
tory  expressions  in  the  context,  or  on  some  supposed  anomaly, 
which  would  result  from  giving  effect  to  the  destination,  according 
to  its  technical  meaning. 

821.  In  construing  the  technical  phraseology  of  destinations.  Source  of  con- 
it  is  not  permissible  to  resort  to  evidence  extrinsic  of  the  deed,  or  fm^rfoct  des. 
even  to  reason  from  the  intention  supposed  to  be  deducible  from  tination :  (i) 

'■  ^  Immediate 

the  general  strain  and  purpose  of  the  deed.     In  the  construction  of  context :  (2) 
imperfect,  elliptical,  or  ambiguous  expressions  in  destinations,  resort  pro^SioM.^^ 
may,  however,  be  had  to  implication  deduced  from  the  immediate 
context;  and  the  effect  of  explanatory  expressions,  even  when 
occurring  in  other  parts  of  the  deed,  must  be  taken  into  view. 

822.  Our  first  proposition  excludes  from  the  sources  of  legiti- Words  of  des- 
mate  construction  such  indications  of  intention  as  arise  either  from  conSoi^ed*by 
the  narrative,  or  from  other  deeds  or  collateral  writings.     As  in  the  narrative 

'  °  or  by  collateral 

the  case  of  Campbell  v.  Campbell,^  where  the  testator,  for  the  love  writings. 
and  favour  he  bore  to  John  Campbell,  his  ordy  son,  and  his  other 
children  after  mentioned  (and  who,  accordingly,  are  named  in  the 
deed),  disponed  certain  urban  subjects  "  to  and  in  favour  of  the 
said  John  Campbell,  his  heirs-male  and  assignees  whatsoever,  whom 
failing,  to  his  own  other  nearest  heirs,"  under  burden  of  certain 
legacies,  and,  inter  alia,  of  a  legacy  of  £5  to  Gabriel  Campbell,  his 
nephew.  John  Campbell,  the  institute,  predeceased  the  settlor; 
and  the  estate  was  claimed  by  the  said  Gabriel  Campbell,  as  heir- 
male  general  of  provision.     On  behalf  of  the  daughters,  it  was 

^  Todd  V.  Maekenae,  1874, 1  R.  1208.  '  CampbeU    v.     CampbeU,    1770,    M. 

14,949. 
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cHAPTiH  mv.  contended  that  the  expreais  consideration  of  love  and  favour  for 
bis  other  children,  coupled  with  the  circumstance  of  the  nephew 
being  named  as  a  legatee  for  a  trifling  sum,  argued  an  intention  to 
prefer  the  daughters  to  heirs-male  in  the  collateral  line ;  and  there- 
fore, that  the  destination  to  heirs-male  ought  to  be  limited  in 
construction  to  those  of  the  settlor's  body.  But  these  considerations 
were  held  to  be  insufficient  to  control  the  technical  meaning  of  the 
words  of  the  destination ;  and  the  heir-male  in  general  was  accord- 
ingly preferred.  A  similar  decision  was  given  in  the  Linplau 
case,^  a  case  which  has  acquired  great  authority  from  the  im- 
portance attached  to  it  in  the  opinions  of  the  Peers  who  disposed 
of  the  Roxhurghe  case.*  Sir  Robert  Hay  of  linplum  disponed  his 
estate  to  such  of  the  younger  sons  of  the  Tweeddale  family  as  were 
then  in  existence,  nominaiim  et  sei^tim,  and  the  hcirs-mak  of 
their  bodies^  whom  failing,  to  Alexander  Hay  and  bis  lawful  hevn- 
male,  and,  after  some  substitutions  which  did  not  take  effect,  to 
the  heirs-female  of  the  body  of  John  Marquis  of  Tweeddale.  It 
is  stated  in  the  report  that,  from  the  tenor  of  the  deed,  it  appeared 
highly  probable  that  the  change  in  the  form  of  expression  from 
"  heirs-male  of  their  bodies "  in  the  prior  destination  to  ''  lawful 
heirs-male  "  in  the  subsequent  destination,  was  not  occasioned  by 
any  difference  in  the  intention  of  the  granter,  but  had  crept  in 
through  the  inaccuracy  or  want  of  skill  of  the  vrriter  of  the  deed, 
who  was  not  a  conveyancer  by  profession.  Alexander  Hay  having 
died  without  issue,  a  competition  for  the  estate  arose  between 
Bobert  Hay,  his  brother  and  heir-male  general,  and  Miss  Hay, 
the  nearest  heir-female  under  the  ulterior  destination,  it  bein^; 
maintained  on  behalf  of  Miss  Hay  that  the  expression  *'  lawful 
heirs-male  "  of  Alexander  Hay  was,  by  the  argument  founded  on 
probable  intention,  to  be  held  as  restricted  to  the  heirs-male  of  his 
body.  But  it  was  found  by  the  Court  of  Session  that  the  suc- 
cession must  be  determined  according  to  the  technical  signification 
of  the  term,  and  this  judgment  was  affirmed  on  appeal.^ 

823.  So  also  in  the  case  of  the  Earl  of  Selkirk  v.  The  Duke  of 
Hamiltony^  where  Charles  Earl  of  Selkirk,  the  creditor  in  certain 
heritable  bonds,  had  taken  the  destination  in  fervour  of  himself, 
his  heirs  and  assignees  whatsoever,  intending  thereby  to  designate 
the  heir  of  line,  and  had  by  his  will  given  a  legaiuin  liberationis  of 
certain  of  the  bonds  to  the  Duke  of  Hamilton^  the  heir  of  con- 
quest, thus  showing  his   belief  that  those  securities  would  not 

1  ffay  V.  May,  1788,  M.  2S15  ;  affirmed  *  Earl  of  Sdkirk  v.  Duke  of  HamHion, 

25  May  1780,  3  Pat.  142.  1740,  M.  561G  ;  £lcb.    **  Heritage  ar(| 

'  See    Lord  Eldon'B    observations,    5  Conquest,"    Na   3 ;    5    Br.  Sup.  684 ; 

Pat.  431  et$eq.  a8lrmed.2:Apiil  1740,  1  Cc  St.  9l  FhL 

»  3  PaL  142.                                          .  271. 
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devolve  to  the  Duke  by  force  of  the  destination.  It  was  held,  chapter  xxiv. 
notwithstanding,  that  the  Duke  of  Hamilton,  as  heir  of  conquest, 
was  entitled  to  the  succession  in  respect  of  the  nature  of  the  sub- 
ject^ The  principle  is  further  illustrated  by  the  Mar  succession 
case,*  where  an  entailer,  on  the  narrative  that  he  had  agreed  to 
dispone  the  estate  to  certain  persons,  whom  failing,  to  A.  and  the 
heirs  of  her  body,  proceeded  to  dispone  in  terms  of  a  destination 
which  contained  a  substitution  to  A.  and  the  heirs-male  to  be 
procreate  of  her  body,  whom  failing,  to  the  heirs  whatsoever 
descending  of  her  body.  It  was  held  that  the  narrative  must  be 
read  as  setting  forth  the  general  course  of  the  succession,  and  in  a 
sense  consistent  with  the  actual  destination  to  the  descendants  of  A; 

824.  It  is  further  to  be  understood,  in  conformity  with  the  Extrinsic  evi- 
negative  proposition  laid  down  at  the  commencement  of  this  dis-  Jonnot aSmls- 
cussion,  that  evidence  of  intention  extrinsic  to  the  deed,  whether  «bie  for  con- 
parole  or   belonging   to    the   history  of  the  transaction,*  is  in-  ofdw§ni[Sou! 
sufficient  to  modify  the  technical  meaning  of  words  of  destination.* 
Where  a  nominatim  substitute   is   described   as   standing  in   a 
certain  relation  to  the  entailer  or  his  family,  his  right  cannot  be 
cut  down  by  an  offer  of  proof  on  the  part  of  another  claimant  that 
he  is  the  person  Iiolding  the  specified  relation,  or  answering  to 
the  words  of  description.*    This  rule  was  rigorously  applied  to 
a  class  of  transactions  which  in  former  times   frequently   per* 
plexed  the  course  of  family  settlements.    Where,  under  the  old 
•  election  law,  a  charter  was  obtained  for  the  purpose  of  creating 
a  freehold   electoral   qualification,    the    conveyancer    sometimes 
inserted  the  common  destination  to  heirs  whatsoever,  without 
any  intention  of  thereby  altering  the  succession,  and  doubtless 
in  reliance  on  the  doctrine,  erroneously  laid  down  by  the  in- 
stitutional writers,  that  a  general  destination  to  heirs  whatsoever 
in  a  deed  of  investiture  was  controlled  by  a  destination  to  heirs  of 
provision  in  the  antecedent  settlements  of  the   estate.^    It  was, 


'  See  alao  the  cases  cited  upon  the 
qaestion,  in  whAtdrcnmstances  the  words 
'*cl  the  body"  may  be  implied  in  a 
destination  to  heirs  of  pronsioD,  infra, 

>  £r$kine  y.  £aH  of  KeUie,  1873,  11 
Maq)h.  870.  As  to  discrepancy  between 
the  nanrative  and  dispositive  clauses  in 
gifts  to  a  class  or  to  issue,  ftc,  see  Chan-- 
celhr  V,  Momnan,  1872,  10  Maoph.  995. 

'  But  the  Court  may  legitimately  take 
into  connderatiun  the  circumstances  of 
the  family  history  in  reasoning  from  the 
intention  apparent  in  the  contexL  No 
better  eiample  can  be  found  of  the  legiti- 


mate use  of  this  kind  of  evidence  in 
explanation  of  the  context,  than  the 
criticism  of  Lord  Eldon  on  the  Linjplum 
case,  in  delivering  judgment  on  the 
Roxburgh^  case.     See  5  Pat.  432  et  acq, 

*  Duke  of  HamiUon  v.  Douglas^  1762, 
M.  4358.  See  as  to  competency  of  parole 
evidence,  p.  4869 ;  and,  upon  the  same 
point,  Ball  v.  CoutU,  6  March  1806,  re- 
ported as  a  note  to  Dyktt  v.  Boyd,  1813, 
17  F.C.  844. 

«  Lord  Lovat  v.  FraBcr,  1884,  11  R. 
1119. 

^  See  Ersk.  8,  8,  47.  The  cases  which 
were  supposed  to  sanction  that  doctrine 
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CHAPTER  xiiT.  howcver,  finally  determined  by  a  series  of  decisions  that  the 
apparent  object  of  the  transaction  was  an  element  which  the  Court 
could  not  legitimately  take  into  consideration  ;  and  consequentlj, 
that  where  a  disponee  or  heir  of  provision  obtains  a  charter  from 
the  superior  containing  a  destination  to  himself  and  his  heirs  what- 
soever, the  destination  must  receive  effect  according  to  its  technical 
meaning,  without  reference  to  the  settlements  or  to  the  purposes 
for  which  the  new  investiture  was  required.^  In  advising  the  case 
of  Molle  V.  Biddell,  where  it  was  argued  that  the  title,  having  been 
obtained  for  a  political  purpose,  should  be  held  effectual  for  uo 
other,  it  was  laid  down  emphatically  by  two  of  the  Judges  that  the 
Court  would  not  consent  to  construe  such  deeds  jn  a  way  different 
from  other  deeds,  nor  look  to  motives,  but  only  to  what  hail  been 
done,  and  the  consequences.  It  was  observed  with  much  force  by 
Lord  Glenlee,  that  when  such  deeds  are  made  care  was  always 
taken  that  the  dominium  utile  at  least  should  not  go  against  the 
inclination  of  the  parties ;  that  people  of  moderate  fortunes  would 
take  this  opportunity  of  settling  their  estates ;  or,  if  their  minds 
were  not  made  up,  would  at  least  take  care  that  nothing  was  done 
in  that  respect  contrary  to  their  inclinations.' 

825.  In  another  class  of  cases,  where  estate  is  destined  to  a 
person  named  and  his  heirs  and  assignees,  with  ulterior  substitu- 
tions in  favour  of  other  heirs,  the  argument  has  been  maintained,  on 
behalf  of  the  substituted  heirs,  that  the  gift  to  the  heirs  and 
assignees  of  the  naminatim  disponee  should  be  limited  in  construc- 
tion so  as  to  import  either  a  fee-simple  in  the  disponee,  subject 
to  the  condition  of  his  surviving  and  taking  an  assignable  interest, 
or  an  absolute  fee  in  the  same  person,  with  a  substitution  in  favour 
of  the  heirs  of  his  body.*  The  argument  here  proceeds  on  the 
apparent  absurdity  of  inserting  destinations-over  to  other  pities, 
which  can  never  take  effect  in  any  event,  if  the  destination  to  heirs 
and  assignees  is  to  be  read  as  a  gift  of  the  fee  to  the  heirs-general 
of  the  person  instituted.  Those  cases  will  be  examined  when  we 
come  to  treat  of  the  manner  in  which  a  limitation  to  keirs  of  the 
hody  may  be  implied.*  It  may  be  sufficient  to  say  here,  that  such 
a  limitation  will  not  be  raised  by  implication  under  a  destination 


"  Hein  and 
assignees  "  not 
a  flexible  ex- 
pression, but 
the  destination 
may  be  sub- 
jected to  a 
condition. 


are  critic'sed  in  a  note  to  Mr.  Sandford's 
Treatise  on  Entails,  p.  80.  Two  of  these, 
viz.,  Marquis  of  ClydetdaU  v.  Eari  of 
Dundonald,  1727,  M.  1275,  and  Skene 
V.  Skene,  1725,  M.  11,854,  are  shown  to 
have  been  misinterpreted ;  while  the 
remaining  case,  Weir  v.  Stede,  1745,  M. 
11,859,  Elch.  "  Presumption,'*  No.  17, 
is  deprived  of  all  weight  by  the  conndera- 
iiokr  that  the  Court  proceeded  upon  a 


parole  proof  ;  in  any  case,  the  poini  «a3 
erroneously  decided. 

*  Bose  V.  Roae,  1784.  M.  14,956 ;  McUe 
V.  RiddleU,  13  Dec.  1811,  F.C;  affinned 
19  June  1816,  6  Pat  168. 

»  16  F.C.  489-41. 

>  BaiUie  v.  Tettfumi,  1766,  M.  14,941; 
Murray  v.  Flinl,  1774,  M.  11,952. 

*  Infra,  §  8S8,  et  teq. 


OF  HERITABLE   DESTINATIONS.  457 

to  an  institute  and  bis  heirs,  except  where  the  subsequent  destina-  chaptbb  xxiv. 
lion  19  conditioned  to  take  effect  upon  the  failure  of  the  institute 
and  his  wtie} 

826.  We  pass  to  the  consideration  of  the  affirmative  part  of  the  Words  of  des- 
proposition  with  which  we  set  out,  namely,  that  words  of  destina-  affected  bytbe 
lion  may  be  extended  or  limited  in  construction  by  the  immediate  context, 
context, or  by  subsequent  explanatory  provisions.   The  object  in  view 

can  only  be  accomplished  by  a  detailed  examination  of  the  cases. 
These  we  shall  proceed  to  classify  according  to  the  rules  of  con- 
straction  illustrated  by  them,  beginning  with  those  rules  which  are 
obvious  and  settled,  and  advancing  to  such  as  are  either  doubtful 
in  themselves,  or  of  uncertain  application. 

827.  AnA  first,  with  regard  to  discrepancies  between  the  terms  BispoRitive 

of  the  destination  as  contained  in  the  dispositive  clause,  and  as  ^neraPmean.^ 
repeated  in  the  procuratory  of  resignation  and  precept  of  sasine.  be^ijJSaiSMT 
Questions  of  this  nature  are  not  likely  to  occur  in  the  future,  in  con-  I'y  other 
sequence  of  the  changes  in  the  forms  of  conveyancing  introduced  by 
the  Lands  Transference  Acts,  but  the  decisions  upon  this  class  of 
questions  are  valuable  illustrations  of  the  application  of  the  rules  of 
construction  to  destinations.    The  leading  principle  is,  that  the  des- 
tination is  governed  by  the  terms  ofthe  dispositive  clause ;  but  that, 
where  its  teims  are  ambiguous  or  imperfect,  their  meaning  may  be 
explained,  and  the  intention  of  the  maker  of  the  deed  collected,  from 
the  phraseology  of  the  corresponding  passages  of  the  procuratory 
and  precept.     The  first  branch  of  the  rule  is  exemplified  by  the 
case  of  Forrester  v.  Hutchison,^  where,  by  the  dispositive  clause  of 
the  settlement,  the  estate  was  destined  to  William  Forrester  and 
the  heirs-male  of  his  body,  whom  failing,  to  the  heirs  after  mentioned 
in  the  procuratory  of  resignation  ;  and  the  procuratory  of  resigna- 
tion was  conceived  in  favour  and  for  new  infeftment  to  be  given  to 
the  said  William  Forrester  and  the  heirs  of  his  body,  whom  failing, 
to  certain  heirs  therein  named  and  designed.     On  the  extinction  of 
the  male  line  of  William  Forrester,  the  heir-general  descended  of 
his  body  claimed  the  estate  in  right  of  the  destination  contained  in 
the  procuratory  of  resignation,  maintaining  that  the  procuratory 
was  in  itself  a  perfect  conveyance;  that,  as  the  destination  was 
embodied  solely  in  the  procuratory  (which  in  fact  alone  constituted 

^  See  Tinnoch  v,  M'Levman,  26  Not.  Mackenzie,  1875,  2  R.  209,  which  was 

1817,  F.C.     The  general  mle  that  under  treated  as  an  exceptional  case,  and  obser- 

a  gift  to  A.  and  his  heirs  the  heir  may  vations  on  it  in  Special  Case  Halliburton, 

take    in    the    character   of   conditional  1884,  11  R.  979. 

ioBtitote  has  been  long  established.    It  '  Forrester  ▼.  Hulchiaon,  11  July  1826, 

has  been  held  that   this  rule  admits  of  4  Sh.   824,  N.E.  881 ;  and  see  ShankB 

excepU<Mi8,  but  on  what  grounds  is  cer-  y.  Tke  Kirk-Setsion  of  Cere$,  1797,  M. 

tainly  far  from  clear.      See  Findlay  v.  4295. 
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cHAPTKR  unr.  the  entail),  that  mast  be  considered  as  the  regulating  clause  of  the 
deed ;  and  alternatively,  that  the  gift  to  the  heirs-general  of 
William  Forrester  in  the  procuratory  should  be  regarded  as  a  sub- 
sequent destination,  intended  to  take  effect  on  the  failure  of  the 
prior  dispositive  destination  to  the  heirs-male*  The  Court,  how- 
ever, were  of  opinion  that  the  destination  to  the  heirs-general  of 
William  Forrester  in  the  procuratory  was  a  mere  variation  of  the 
terms  of  the  prior  destination  in  the  dispositive  clause  to  the  heirs- 
male  of  the  same  person  ;  and,  in  that  view,  that  it  fell  to  be  cor- 
rected by  reference  to  the  latter,  as  the  governing  clause.  The 
Lord  Justice-Clerk  observed,  that  although  the  procuratory  might 
undoubtedly  have  constituted  the  whole  entail,  yet,  as  there  was  ia 
fact  a  regular  dispositive  clause  with  obligation  to  infeft  the  lieirs 
there  mentioned,  and  the  procuratory  was  for  effecting  this  infeft- 
ment,  the  destination  in  the  latter  clause  could  not  receive  effect 
where  it  was  inconsistent  with  the  former. 

828.  The  case  of  Graham  v.  Graham  ^  was  a  very  clear  case 
for  the  application  of  this  canon  of  construction.  The  destination, 
which  was  contained  in  a  contract  of  marriage,  was  to  the  granter  s 
eldest  lawful  son  and  his  heirs-male  by  that  marriage,  whom  failing, 
to  his  heirs-male  by  any  other  marriage,  whom  failing,  to  his  heirs- 
female  in  the  same  order,  with  ulterior  substitutions*  The  deed 
contained  a  procuratory  of  resignation  for  new  infeftment  to 
William  Graham  and  the  said  heirs  of  tailzie  and  provision ;  and 
this  was  followed  by  a  proviso  ^  that  the  eldest  son  and  descendants 
of  his  body  shall  always  succeed  preferably  to  the  younger  sons  and 
their  descendants,  and  that  the  eldest  female  and  her  descendants 
shall  succeed  without  division."  On  the  death  of  William  Graham's 
eldest  son,  the  succession  was  claimed  by  a  daughter  of  her  second 
son,  as  nearest  lieir-generai  and  descendant  of  the  body  of  William 
Graham,  and  also  by  the  third  son,  as  heir-male  entitled  to  succeed 
in  virtue  of  the  dispositive  clause.  It  appeared  from  other  parts  of 
the  deed  that  the  word  descendant  was  used  by  the  granter  to 
express  heirs,  both  male  and  female ;  but  in  respect  that  the  word 
was  in  its  own  nature  a  flexible  term,  and  that  the  destination  in 
which  it  occurred  belonged  to  the  procuratory  of  resignation,  while 
the  destination  in  the  dispositive  clause  was  clear  and  imambiguous, 
it  was  held  that  the  estate  was  eflectually  settled  upon  the 
heirs-male. 

829.  On  the  other  hand,  there  is  sufficient  authority  for  this 
proposition,  that  where,  by  one  of  the  branches  of  a  dispositive 
destination,  the  estate  is  given  to  an  individual,  without  mention 
of  his  heirs,  while  in  the  procuratory  of  resignation  infeftment  is 

1  Graham  v.  Ordham,  20  June  ISlf,  F.C.  ;  14  June  1825,  1  W.  &  S.  S58. 


Substitution 
necessary  to 
complete  the 
destination 
niaj  l)e  sup- 
plied  from 
procuratory. 
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directed  to  be  given  to  the  same  individual  and  his  heirs — being  of  chaptbb  xxiv, 
the  class  or  in  the  order  generally  pointed  out  by  the  other  branches 
of  the  destination — the  procuratory  shall  stand  good  as  a  substitu- 
tion in  favour  of  the  heirs  omitted  in  the  leading  destination.^ 

830.  Let  us  next  consider  the  construction  that  may  be  given  Context,  in 
to  terms  of  destination  by  the  aid  of  tlie  context  of  the  destination  avatlaWe7or 
itaelf.    Words  desi^ative  of  heirs  may,  as  we  shall  see,  have  a  porp<>«e8  pf 

°  ^  ,       conBtruction. 

modified  or  extended  construction  given  to  them,  so  as  to  bring 
them  into  conformity  with  other  branches  of  the  destination  to 
which  they  bear  reference.  And  where  words  capable  of  modifying 
the  whole  course  of  a  destination  are  introduced,  either  at  the 
beginning  or  at  the  end  of  the  clause,  without  reference  to  any 
particular  branch  of  the  destination,  they  shall  be  held  to  govern 
it  in  all  its  parts,  more  especially  where  they  are  calculated  to 
give  effect  to  the  presumed  purpose  of  constituting  an  effectual 
tailzied  destination.  The  first  part  of  this  proposition  is  illustrated 
by  the  cases  in  which  a  limitation  to  heirs  of  the  hody  is  ingrafted, 
by  construction,  upon  a  subordinate  branch  of  the  destination,  in 
virtue  of  the  intention  inferred  from  the  context  of  the  clause  to 
confine  the  destination,  or  the  particular  branch  of  it,  to  the  issue  of 
the  nomiruitim  substitute.  The  second  point  is  exemplified  in  the 
numei'ous  cases  in  which  a  general  declaration  that  heirs-female 
or  "daughters"  shall  succeed  without  division  has  been  held  to 
give  priority  of  succession  to  the  eldest  heir-female  throughout  the 
whole  course  of  the  succession. 

831.  The  cases  in  which  a  destination  has  been  sought  to  be  limitation  to 
limited  by  implication  to  heirs  of  the  body  are  of  two  classes  i^^"  2^*1^®. 
fird^  those  in  which  it  has  been  attempted  to  ingraft  such  a  rJ*<^**o*^^<i»*- 
limitation  on  a  destination  to  a  person  named,  and  his  heirs  and  twe«n  destina- 
assignees  or  heirs  whatsoever;  secondly,  where  the  object  has  been  ^nendand™ 
to  impose  the  like  qualification  upon  a  destination  to  a  person  ^^^  to  heira- 

■^  *  ■*-.  ■*  male  or  female. 

named  and  his  heirs-male.  The  principles  of  construction  appli- 
cable to  destinations  so  dissimilar  are  obviously  very  different.  A 
destination  to  A.,  his  heirs  and  assignees,  or  to  A.  and  his  heirs 
whatsoever,  is,  in  legal  effect,  a  fee-simple  conveyance  to  A.  To 
convert  a  grant  in  fee-simple  into  a  tailzied  destination  by  con- 
struction, implies  not  only  an  alteration  in  the  character  of  the 
estate  given  to  the  institute,  but  also  the  creation  of  substitutions 
which  are  not  to  be  found  in  the  operative — that  is,  the  dispositive — 
clause  of  the  conveyance.  To  ingmft  a  limitation  to  heirs  of  the 
body  upon  a  destination  to  heirs-male  imports  no  change  in  the 
character  of  the  estate,  and  introduces  no  new  substitutions  into 

1  Sutherland  v.    Sinclair,    1801,    M.       McutuxU,   9    Jane  1802,   4    Pat.    346; 
*' Tailzie,"   App.    No.   8;  JIalliday  v.       Jlao^auc/i/an  v.  Camj)6c^,  1757,  M.  2312. 
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CHAPTKB  XXIV.  the  destiiiatioQ ;  though,  undoubtedly,  it  cuts  down  that  part  of 
the  destination  which  would  have  carried  the  estate  to  the  colla- 
teral relatives  of  the  person  named,  upon  failure  of  the  issue  of  his 
body.  To  change  the  character  of  the  estate,  to  import  new  sub- 
stitutions into  the  destination  upon  any  other  ground  than  that 
these  substitutions  ai-e  to  be  found  in  plain  terms  in  another  part 
of  the  deed,  would  be  nothing  less  than  making  a  new  deed  for 
the  settlor.  But  to  warrant  the  restriction  of  an  existing  declara- 
tion to  a  limited  class  of  heirs,  and  the  consequent  exclusion  of 
remoter  heirs,  it  is  sufficient  that  an  intention  is  apparent  on  the 
face  of  the  deed  that  some  other  class  of  heirs,  called  in  the  subse- 
quent part  of  the  destination,  are,  in  the  intention  of  the  settlor, 
preferred  to  those  heirs  who,  by  the  assumed  construction,  are  held 
to  be  excluded. 
Destination  to  832.  The  leadincic  cases  in  which  the  Court  has  refused  to  con- 
heira^genwai,    strue  a  gift  to  a  person  named  and  his  heirs  as  a  special  destination 

not  confined  by  upon  the  ground  of  intention  inferred  from  the  deed,  or  from  in- 
mere  iroplica-      *r  o 

lion  to  heira  trinsic  circumstances,  are  elsewhere  fully  discussed,  and  need  not 
*^  *  ^*  be  further  referred  to.^  The  principle  of  these  decisions  received  its 
latest  illustration  in  the  well-known  Cluny  succession  case,*  where 
the  Court  was  called  upon  to  construe  a  direction  to  trustees  to 
purchase  lands,  and  to  execute  an  entail  thereof  in  favour  of  the 
truster's  eldest  natural  son  and  his  heirs  whatsoever,  whom  failing; 
his  younger  son  and  his  heirs  whatsoever.  The  younger  son  pre- 
deceased the  truster  without  issue.  The  surviving  son  could,  of 
course,  have  no  other  heirs  than  those  of  his  body,  and  the  inten- 
tion of  the  truster  was  very  distinctly  manifested  to  the  effect  that 
the  estate  should  be  settled  in  the  form  of  a  strict  entail, — a  pur- 
]X)se  which  could  not  be  accomplished  by  a  destination  in  the 
terms  directed.  Notwithstanding  these  circumstances,  the  Court, 
by  a  majority  of  eight  to  five,  determined  that  the  trustees  were 
not  entitled,  with  the  view  of  making  effectual  the  testator's  inten- 
tion, to  execute  an  entail  in  favour  of  the  truster's  son  and  the 
heirs  of  his  body ;  and  by  consequence,  that  the  son,  as  fee-simple 
proprietor,  was  entitled  to  require  payment  of  the  fund  in  money. 
Effect  of  subae-  833.  Very  clearly  distinguishable  from  these  decisions  are  the 
quent  limita-    cases  in  which  a  conveyance  to  an  individual  and  his  heirs-general, 

tions  condi-  •'  ° 

tionedtotake  followed  by  ulterior  substitutions,  has  been  allowed  to  receive 
death  ofT.  *  effect  as  a  destination,  in  consequence  of  the.  substitutions  being 
without  iMue.  expressly  conditioned  to  take  effect  in  the  event  of  the  failure  of 

1  See  Chapter   XXVI.,   Section  II.,  SiewaH  (the  Urrard  case),  1  Sh.  105,2 

and  the  cases  of  BaHlie  v.   Tennent^  as  Sh.  (Ap.  Ca.)  149. 

revened,  M.  14.941,  14,944  ;  Murray  v.  >  Gordon  v.  Gordon**  Tn.,  2  Maidi 

Flint,  M.    14,952 ;  SuUie  y.  Suttie,  19  1866,  4  Macph.  501. 
Jan.    1809,   F.C.  ;    and  JHchardion   v. 
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issue  of  the  institute.    In  the  case  of  Hunter  v.  Ninhet  ^  the  deed  chaptbr  xxiv. 
vas  in  the  form  of  a  mutual  settlement  in  favour  of  the  longest 
liver  in  liferent,  and  the  "  heirs  of  the  longest  liver  in  fee,"  with 
certain  ulterior  substitutions,  and  with  tliis  declaration,  that  in 
case  of  the  decease  of  both  the  settlors  "  without  heirs  of  their 
hodieSj'  the  fee  of  the  property  should  devolve  as  therein  directed, 
lu  Tinnoch  v.  M'Lewnan  *  the  settlor  disponed  his  heritable  estate 
to  his  daughter  in  liferent,  in  case  she  should  survive  him,  "  and  to 
John  Tinnoch,  my  grandson,  his  heirs  and  assignees  whomsoever, 
in  fee  or  property,  whom  failing  without  a  lawful  child  or  children 
exisling  of  his  body"  to  his  (the  settlor's)  heirs.     In  the  case  of 
Moodk  V.  Anderson  '  the  narrative  of  the  deed  contained  equivalent 
expressions,  which  were  held  to  control  the  meaning  of  the  primary 
destination  to   heirs  whatsoever.     In  these  cases,  the  expressed 
intention  to  bring  in  the  substituted  heirs  in  the  event  of  failure 
of  issue  of  the  institute  was  allowed  to  receive  effect,  the  destina- 
tion to  heirs  whatsoever  being  restricted  in  its  application  to  the 
non-occurrence  of  the  event  on  which  the  substitution  was  made 
contingent.     But  one  of  the  latest  examples  of  this  principle  of 
construction  is  found  in  the  case  of  Macewen  v.  Paitison.^    The 
dispositive  clause  in  the  deed  of  settlement  commenced  with  a 
conveyance  of  all  the  settlor's  estate,  heritable  and  moveable,  to 
his  brother,  his  heirs  and  assigns,  but  with  and  under  the  burden 
of  payment  of  his  debts,  and  of  certain  legacies  therein  provided. 
By  a  subsequent  provision,  which  was  held  by  the  Court  to  form  a 
part  of  the  dispositive  clause,  the  settlor  declared,  without  preju- 
dice to  his  brother's  right  of  disposal,  that  in  the  event  of  the  latter 
dying  without  issue  and  intestate,  and  not  otherwise  disposing  of 
the  estate,  it  should  fall  and  devolve,  and  he  accordingly  in  that 
event  disponed  it,  in  different  portions,  to  certain  other  heirs.    The 
Court,  while  rejecting  by  a  majority  the  argument  that  the  gift  to 
Alexander  Dunn,  his  heirs  and  assigns,  was  limited  by  construc- 
tion to  heirs  of  the  body,  were  unanimously  of  opinion  that  the 
substituted  destination  imported  an  exclusion  of  heirs-at-law  in  a 
certain  event,  and  that  it  was  effectual  as  a  conditional  substitu- 
tion of  the  heirs  named  in  it     In  all  such  cases,  it  is  to  be  observed 
that  the  words  "  die  without  issue,"  and  the  like,  are  connected  by 
words  of  reference  with  the  primary  destination  in  such  a  way  as 
to  make  its  operation  conditional  on  the  non-occurrence  of  the 
event  upon  which  the  substitution  is  to  take  efiect. 

*  Hunter  v.  Niibet,  14  Nov.  1889,  2  *  Macewen  v.  PaUitan,  27  March  1865, 

D.  16.  8  Macph.  779  ;  see  also  PaUUon  v.  Dunn*B 

'  Tinnoch  v.  ATLtuman,  26  Nov.  1817,  JVf.,  9  March  1866,  4  Macph.  555,  affd. 

r.C.  6M?cph.  (H.L.)147. 

'  Moodie  v.  Andenon,  11  Jane  1824, 
7  Sh.  743. 
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CHAPTBB  xxiT.       834.  The  question  whether  a  destination  to  heirs-male  can  be 
"  Heir-raaie'*  limited  hj  Construction  to  heirs  of  the  body,  brings  before  us  the 
7iruedM heir-  ^i^xtburgJu  casc,  Celebrated  for  Lord  Eldon's  elaborate  judgment, 
wwZtf  o/Ote      extending  over  three  days,  in  which  every  point  connected  with 
cipfeof  the      the  construction  of  destinations  was  anxiously  and  minutely  ex- 
cm^  '^         amined.^    The  principle  affirmed  in  this  case  is  now  beyond  the 
reach  of  criticism,  and  it  is  not  our  intention  to  criticise  it   We 
confess  that  the  reasoning  upon  which  Lord  Lauderdale's  opinion 
was  based  ^  appears  more  adapted  to  carry  conviction  to  the  mind 
than  the  more  recondite,  but,  as  we  think,  fallacious  line  of  arga- 
ment  upon  which  the  judgment  of  affirmance  was  founded.    But 
so  long  as  the  canon  of  construction  laid  down  by  Lord  Eldon  is 
kept  within  its  just  limits,  there  is  no  great  risk  of  the  technical 
meaning  of  words  of  destination  being  thrown  open  to  arbitrary  or 
speculative  interpretation.    That  canon  of  construction  (and  it  is 
one  of  very  limited  application)  may  be  stated  as  follows :  where 
nn  estate  is  settled  by  a  destination  in  favour  of  a  disponee  or  sub- 
stitute by  name,  and  his  heirs-male,  and  there  follows  in  immediate 
sequence  a  substitution  or  a  series  of  substitutions  to  other  mem- 
bers of  the  family,  e.^.,  to  sisters  of  the  first-mentioned  disponee, 
and  their  heirs-male  or  other  heirs,  then,  if  the  effect  of  the  primary 
destination,  construed  according  to  the  natural  meaning  of  the  words, 
would  be  to  carry  the  estate  to  the  heirs-male  general  of  the  first 
disponee,  and  so  to  defeat  the  right  of  succession  of  the  other  mem- 
bers of  the  family  immediately  substituted,  the  primary  destination 
to  heirs-male  shall  be  limited,  in  construction,  to  heirs-male  of  the 
body.     The  commentary  of  the  same  eminent  Judge  upon  the 
Linplum  case'  establishes  the  converse  proposition,  that  where- 
ever  the  effect  of  the  primary  destination  to  heirs-male  would  be 
to  bring  in  the  immediate  collateral  relatives  of  the  institute  (^^., 
where  there  are  brothers)  and  their  descendants  preferably  to  re- 
moter substitutes,  the  term  heirs-male  shall  be  construed  according 
to  its  natural  meaning. 
Application  of        836.  In   the  Roxburghc  entail,  the  destination  was  "to  the 
the  principle.    q\^q^\^  dochtcr  of  the  Said  Hary  Lord  Ker,  without  division,  and 
yr  airis-male,  she  always  marrying  or  being  married  to  ane  gentle- 
man of  honourable  and  lawful  descent/'    To  understand  how  the 
canon  of  construction  above  expressed  could  be  applied  to  such  a 
destination  as  this,  it  must  be  premised  that  Lord  Eldon,  upon  the 
ground  afterwards  explained,^  laid  down  as  the  first  step  in  the 
argument  that  the  word  eldest  should  be  construed  relatively  to 
time,  and  not  absolutely ;  that  the  eldest  daughter  meant  the  eldest 

^  Ker^,  Innci,  20  June  1810,  5  Pat.  >  5  Pat  431-446. 

820.  *  Infray  §  841. 

s  See  5  Pat  464. 


OP   HERITABLE   DESTINATIONS.  463 

to  whom  or  to  whose  issue  the  succession  had  not  already  devolved,  chaptbb  ixiv. 
and  was  equivalent  to  daughters  seriatim  et  successive.  The  desti- 
nation was  thus  expanded  into  three  successive  destinations  to  the 
daughters  of  Lord  Harry  Ker  and  their  respective  heirs-male  in  the 
order  of  seniority.  At  the  time  when  the  competition  arose,  the 
lineal  male  line  of  the  eldest  daughter  had  failed ;  and  the  question 
was,  whether  the  succession  should  devolve  to  the  heir-male  general 
of  that  daughter,  or  to  the  heir-male  of  the  body  of  the  second 
daughter.  As  already  explained,  a  construction  was  given  to  the 
destination  which  excluded  the  heirs-male  general,  on  the  ground 
that,  if  they  were  admitted,  the  right  of  succession  of  the  junior 
branches  of  the  family  would  be  indefinitely  postponed  and  virtually 
frustrated. 

836.  In  further  explanation  of  the  view  of  Lord  Eldon,  which  RooAurghe  and 
ruled  the  decision  and  fixed  the  law  in  reference  to  all  similar  des-  distwjrSihe^ 
tinations,  it  is  necessary  to  add  that,  in  the  Linplum  case, — (1)  the 
destination  which  was  the  subject  of  construction  was  expressed  in 

favour  of  Alexander  Hay  and  his  heirs-male ;  (2)  that  Alexander 
Hay  had  several  younger  brothers,  but  that  neither  they  nor  their 
issue  were  substituted  in  the  destination  otherwise  than  as  such  a 
substitution  was  implied  in  the  technical  meaning  of  the  destination 
to  the  eldest  of  the  brothers  and  his  heirs-male  ;  and  (3)  that  the 
destination  in  question  was  followed  up  by  ulterior  substitutions  in 
favour  of  remoter  heirs.^  The  effect  of  importing  the  words  "  of 
the  body  "  into  the  destination  to  Alexander  Hay  and  his  heirs- 
male,  would  obviously  have  been  to  deprive  his  brothers  and  their 
issue  of  the  succession,  and  to  carry  the  estate  over  to  his  remoter 
heirs.  This  consideration,  doubtless,  had  weight  with  the  Judges 
who  decided  the  Idnplum  case ;  and  the  observations  of  Lord  Eldon, 
contrasting  the  consequences  of  a  flexible  interpretation  of  the 
term  heirs-male  in  that  case  with  the  diametrically  opposite  con- 
sequence resulting  from  the  flexible  interpretation  of  the  same 
term  in  the  Boxburghc  entail,  form  a  cardinal  point  in  that 
celebrated  judgment  In  the  one  case  the  limitation  of  the 
technical  terms,  in  construction,  to  heirs  of  the  body,  was  assumed 
to  be  contrary  to  the  probable  intention  of  the  settlor,  while  in  the 
other  it  was  held  to  be  admissible  in  aid  of  the  probable  intention. 

837.  The  rule  of  construction  established  by  the  decision  in  the  jsraid  v,  jtai- 
Soxburghe  case  was  recognised  and  applied  in  Br aid\, Ralston^  where  ''^• 

1  2/ayy.  Uay,  M.  2315,  3  Pat.   142.  *  Braid  ▼.  Saltton,  20  January  1860, 

The  ctMB  of  Campbell  v.CamphellfformtTly  22  D.  433.     See  also  CampbelTt  Trt.  v. 

cited,  M.  14,949,  is  distinguishable  from  Campbdl,  12  May  1888,  16   Sh.  1004, 

both  thd  leading  cases  by  the  carcumstance  where,  in  a  direction  to  entail  an  estate 

that  there  were  no  special  substitutions  on   *' heirs-male,*'    the    words   **of    the 

sabeequent  to  t^e  destination  to  the  insti-  body  "  were  held  to  be  implied  ;   and 

tute  and  his  heirs-male.  ConneU  v.    Grienon,   14  Feb.    1867,    6 
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cHArrsR  xziT.  the  destinatioQ  was  to  the  settlor's  eldest  son  and  his  heirs-male 
lawfully  begotten,  and  the  heirs  of  their  bodies  whomsoever;  whom 
failing,  to  the  eldest  daughter  of  the  institute  and  the  heirs  of  her 
body,  &c.  Upon  the  failure  of  the  institute  and  the  heirs-male  of 
his  body,  it  was  held  that  the  succession  devolved  to  his  daughter 
and  her  descendants,  in  preference  to  the  heir-male  general  of  the 
institute;  the  proximity  in  blood  of  the  substituted  female  line 
being  considered  a  sufficient  reason  for  restricting  the  prior  desti- 
nation, in  construction,  to  male  issue.  Finally,  in  the  case  of  the 
Earl  of  Northesk,^  the  principle  of  the  RoxburgJu  case  was  applied 
to  the  construction  of  the  words  "  heirs  whatsoever,"  which,  as 
occurring  in  one  of  the  substitutions,  were  interpreted  as  meaning 
"  heirs  of  the  body."  The  decision  was  rested  partly  on  the  ground 
of  apparent  omission  ;  but  this  ground  of  judgment  is  manifestly 
insufficient  in  itself,  and  is  directly  opposed  to  the  decision  in  the 
Linplum  case.  A  better  ground  of  judgment  is,  that  if  "  heire 
whatsoever  "  in  the  particular  branch  were  to  receive  the  ordinary 
meaning,  the  subsequent  substitutions  would  be  rendered  nugatory. 
Effector  gene-  838.  It  has  been  observed  that  the  context  is  also  a  Intimate 
woHis.^ciauses  sourcc  of  coustructiou,  where  it  contains  general  referential  words 
prohibiting  d'l-  controlling  the  meaning  of  the  precedinjr  or  subsequent  parts  of 

viMiou  aitiougst  ®  o  f  o  1  tr- 

heirs-por-         the  destination.     With  respect  to  the  aid  to  be  derived  from  the 
loners.  context  in  the  construction  of  provisions  intended  to  prevent  the 

division  of  the  estate  among  heirs-portioners,  reference  is  made  to 
the  cases  of  Mmvat  v.  M'Culloch  *  and  Swinton*s  Trs.  v.  Swinton} 
In  the  former  case  a  declaration  that  the  eldest  heir-female  should 
succeed  without  division,  interposed  between  two  branches  of  the 
destination,  was,  by  reason  of  its  position  in  the  deed,  held  to  apply 
only  to  the  antecedent  part  of  the  destination ;  while  in  the  latter 
a  similar  declaration,  introduced  at  the  end  of  the  destination,  was 
held  to  be  applicable  to  every  part  of  it,  including  a  substitution  in 
favour  of  the  settlor's  daughters,  who  were  named  collectively  in 
one  of  the  branches  of  the  destination.  Where  no  provision  is  made 
with  reference  to  priority  of  succession  among  heirs-portioners,  the 
succession  necessarily  divides  whenever  it  devolves  to  heirs  of  that 
description ;  ^  and  a  general  reference  to  a  prior  settlement,  con- 
taining a  clause  of  exclusion  of  heirs-portioners,  is  not  equivalent 
to  the  insertion  of  the  clause  in  the  deed  of  destination.^ 

Maoph.  879,  where,  in  a  destination  in  a  1862,  24  D.  278.  See  oaaes  cited  imfrt, 

deed  of  entail,  the  term  "  heirs-female  *'  §  842  et  teq,,  on  the  oonstraction  of  tlie 

was  construed  **  heirs-female  of  the  body."  word  **  daughter.  *' 

1  Eari  of  Northetk  Petr.,  1882,  10  R.  *  Farquharv,  Farqukar,  28  Nov.  183S, 

77.  1  D.  121. 

s  Mawat  V.  MCtdlocK,  6  Feb.  1823,  2  "  MaccUmald  v.  Lockhari,  22  Dec.  1842, 

Sh.l86.  NE.  166.  6  D.  872. 

'  Siointon*t  Trs,  ▼.  Swinton,  10   Jan. 
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839.  WorJs  denoting  seniority,  as  *' eldest "  or  "  second  "  son  or  chaptbr  xxiv. 
daughter,  when  used  in  a  gift  to  an  individual  designatively,  must  "  Eldest,''^ 

be  understood  absolutely, — that  is,  either  with  reference  to  birth  whenused   ^'* 
or  to  the  time  of  the  execution  of  the  settlement.     A  legacy  to  the  deferentially, 

°     •'  .       relate  to  pnor- 

eltlest  sou  of  A.,  it  is  thought,  denotes  the  eldest  of  the  sons  surviv-  ity  in  the 
ing  at  the  execution  of  the  settlement ;  not  the  eldest  surviving 
son  when  the  succession  opens.  But  in  the  case  of  heritable  desti- 
nations, these  words  come  within  the  influence  of  the  rule  accord- 
ing to  which  all  expressions  having  a  relation  to  time  or  order  in 
succession  are,  if  possible,  to  be  held  as  applied  to  a  series  of  per- 
sons. In  this  view,  the  term  "  eldest "  in  a  destination  denotes  the 
senior  heir  or  branch  of  the  succession  remaining  after  failure  of 
an  elder  heir  or  branch,  except  where  it  is  applied  to  the  stii'ps 
or  founder  of  a  line ;  for  in  each  branch  the  primary  gift  is  to  be 
understood  as  made  to  an  individual.  Yet  even  in  this  case  the 
expression  "  eldest  daughter,"  when  coupled  with  qualifying  terms 
applicable  to  a  plurality  of  persons,  may  fairly  be  held  to  mean  a 
series  of  persons;  and  on  this  point  the  judgment  in  the  JBoic- Construction  of 
hurghe  c8Lse}  in  so  far  as  it  found  that  "  eldest  daughter,  without  tel**  in  the 
diinsion,  and  their  heirs -male,"  meant  daughters  in  the  order  of^^"'*^^ 
seniority,  appears  to  be  unexceptionable.  The  like  construction  is 
put  upon  the  terms  in  the  clause  of  style  "  that  the  eldest  heir-female 
shall  succeed  without  division,  and  exclude  heirs-portioners,"  which 
is  construed  as  meaning  the  eldest  of  the  heirs-female  capable  of 
taking  the  succession.^ 

840.  In  the  construction   of   shifting  clauses,  devolving  the  "Second  son, 
estate  upon  a  second  son  in  the  event  of  the  eldest  son  succeeding  in  clauses  of 
to  a  title>  it  is  sometimes  difficult  to  determine  whose  second  son  is  devolution, 
entitled  to  the  inheritance,  where  the  title  has  passed  to  two  or 

more  brothers  in  succession.  In  dubio  it  is  held  that  the  heir 
answering  to  the  description,  who  is  nearest  in  blood  to  the  entailer 
or  institute,  has  the  preferable  claim.^ 

841.  Where  a  destination  is  expressed  in  popular  language,  a  *•'  Son," 
greater  latitude  of  interpretation  is  admissible  than  in  those  cases  ^c.f  how ISr 
where  technical  terms  only  are  used.     But  the  principles  of  con-  ^^^^H^®  ^  ^^ 

.   ,,       ,  r  r  meaning. 

struction  are  essentially  the  same.  The  evidence  of  intention  to  use 
language  in  a  different  sense  from  what  it  naturally  bears,  must  be 
found  within  the  deed  itself,  and  generally  in  the  immediate  con- 

^  Ker  ▼.  Jnn€9,  5  Pat.  820  ;  6  VST.  &  S.  ^  M.  of  Bute  v.  StuaH  WvrOty,  4  Mar. 

(App.).     See  the  formal  jodgment  upon  1803,  4  Pat.  450.    Ab  to  whether  theheir- 

tbis  point.  substitute  to  whom  a  shifting  clause  is 

'  See  cases  cited  »n/ra,  §  843.     And  applied  may  keep  the  estate  until  he  shaU 


the  Lord  Justice-Clerk's  observations  have  a  second  son,  see  Hay  v.  Af.  of  Tweed- 

in  Shepherd  v.  Grant,  1  Dec.  1836, 15  Sh.  dale,  6  April  1773,  2  Pat.  822,  and  M. 

176  ;  affirmed  3  S.  &  M*L.  255.  15,425. 

VOL.  I.  2  G 
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cHAPTME  HIV,  text  This  part  of  the  subject  derives  a  special  interest  from  the 
frequency  with  which  the  word  "  daughter  "  is  found  associated  in 
destinations  with  proper  terms  of  destination,  leading  to  the  infer- 
ence that  it  is  used  in  the  sense  of  heirs-female,  or  at  least  in  a  sense 
expressive  of  female  relationship  in  a  more  general  sense  than  that 
of  immediate  descent.  The  cases  have  for  the  most  part  been 
already  referred  to,  in  illustration  of  the  construction  of  the  special 
destinations  in  which  they  occurred.  For  our  present  purpose  it 
will  be  sufficient  to  indicate  the  application  of  the  principles  of 
interpretation  by  which  they  are  governed. 
"DHughter"  842.  The  word  "daughter/'  when  associated  in  a  destination 

heir-female,      with  "  heir-female/'  is  susceptible  of  being  identified  in  construction 
^uncSon'*    ^^^^  ^^®  latter  term.     It  is  true  that  heirs-female  are  not  always 
wid^  that  term,  daughters ;  but  daughters,  if  heirs  at  all,  are  necessarily  heirs-female ; 
and  therefore,  where,  as  in  the  Kinfauns  case,^  the  estate  is  des- 
tined to  the  eldest  daughter  or  heir-female  of  a  person  designated, 
and  it  becomes  necessary  either  to  reject  the  latter  expression,  or 
to  give  to  the  former  a  coustruction  by  which  it  is  held  to  be 
identical  with,  or  illustrative  of,  the  more  technical  term,  that  con- 
struction is  to  be  preferred  which  maintains  the  consistency  of  the 
destination,  without  sacrificing  any  part  of  it.     In  this  case  it  is  to 
be  observed  there  was  no  possibility  of  construing  the  two  terms 
connected  by  the  conjunction ''  or"  as  separate  destinations,  intended 
to  take  effect  seriatim ;  for  there  is  no  doss  of  heirs  known  to  law 
who  could  be  supposed  to  be  represented  by  the  term  daughters 
other  than  the  class  named  in  conjunction  with  them,  namely,  heirs- 
female.    Where,  however,  two  distinct  classes  of  heirs  are  intro- 
duced into  a  destination,  coupled  with    the  word  "or"  (as,  for 
example,  "  heir-male  (w  eldest  heir-female  of  the  body  *'),  the  heirs- 
female  are  held,  in  virtue  of  the  position  of  the  words  in  the  deed, 
to  be  postponed  or  substituted  to  the  lieirs-mah  of  the  body  of  the 
institute ;  the  words  "  of  the  body "  in   the  destination  quoted 
being  obviously  intended  as  a  restriction  upon  both  branches  of 
the  succession.* 
"  Daughter,"         843.  The  flexible  construction  of  the  word  "  daughter"  may  he 
in dauMsaJy^  farther  illustrated  by  the  cases  in  which  it  is  used  in  clauses  in- 
piicabie  to  the  tended  to  secure  the  transmission  of  the  estate  without  divisioa 
heire-por-        Thus,  in  Martin  v.  Kelso?  where  a  deed  of  entail  contained  a  clause 
tionere.  empowering  the  heirs  in  possession,  "  so  often  as  their  apparent  or 

presumptive  heirs  are  females,  to  settle  the  estate  upon  a  younger 

1  Blair  v.  Lff<m,  1789,  5  Br.  Sup.  66S.  '  Ledie  v.  Ledie^  10  May  1774,  6  Fkt 

See  also  Shepherd  ▼.  Grant,  2S  May  1SS8,       792. 

3  S.  &  M*L.  265,  and  15  Sh.  178.  »  MaHin  v.  Kdm,  19  Joly  1553,  15 

D.  950. 
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daughter  in  preference  to  the  elder  daughter,  or  to  pass  by  such  chapter  xxiv. 
daughters  altogether  and  settle  the  estate  upon  the  presumptive 
heir-male,"  it  was  held  that  the  term  daughters,  as  used  in  this 
clause,  was  not  limited  to  daughters  of  the  heir  exercising  the 
power,  but  included  his  heirs-female,  being  daughters  of  a  former 
heir  in  possession.  In  this  case,  the  proper  construction  of  the 
term  daughter  was  indicated  by  the  introductory  part  of  the  context, 
which  prescribed  the  condition  or  event  upon  which  the  power  was 
to  be  exercised,  and  which  in  its  terms  clearly  applied  to  all  cases 
of  prospective  female  succession ;  and  it  may  be  inferred  from  the 
opinions  of  the  Judges  that,  but  for  the  evidence  of  intention 
afforded  by  the  introductory  part  of  the  clause,  the  power  would 
not  have  been  held  to  extend  to  collateral  succession.^  Clauses  of 
this  kind,  which  from  their  nature  are  much  less  technical  in  their 
laDguage  than  other  parts  of  the  destination,  may  indeed  be  fairly 
interpreted  on  the  principle  of  giving  effect  to  the  intention 
evinced  by  the  general  tenor  of  the  destination ;  and  accordingly 
the  words  "  excluding  heirs-portioners,"  which,  if  literally  con- 
strued, would  have  the  effect  of  depriving  female  heirs  of  any 
right  to  the  succession,  are  held  equivalent  to  an  exclusion  of  the 
collective  succession  prescribed  by  law,  with  a  substitution  of  the 
several  heirs-portioners  and  their  issue  in  the  order  of  seniority.* 

844.  We  have  already  seen  that  words  designative  of  relation-  "  Son," 
ship,  such  as  son  or  daughter,  when  used  in  a  connection  which  &c.,  vSien'iisfcd 
shows  that  they  were  intended  to  be  applied  to  individuals,  and  not  ^e?J'*t!h^r'* 
to  classes  of  persons,  are  not  to  be  bent  from  their  natural  meaning;  natural  mean- 
and  the  case  of  Lady  Essex  Ker  v.  Innes  ^  is  an  authority  for  the  *"^* 
proposition  that  such  words  are  to  be  interpreted  according  to 
their  natural  meaning  where  they  are  employed  to  designate  the 
heir-substitute  or  ancestor  from  whom  the  succession  is  to  flow  in 
one  of  the  branches  of  the  destination. 

846.  In  closing  this  subject,  reference  may  be  made  to  a  class  Wordaofdes- 
of  cases  in  >vhich  technical  terms  of  destination  are  held  to  be t^^'^^T 
subject  to  construction,  by  reason  of  their  occurrence  in  a  con-  y®^*'*?^^^"' 
veyance  of  an  accessory  subject,  or  right  collateral  to  an  antecedent  conformity  to 
grant.    In  such  cases,  where  the  regulation  of  the  order  of  sue-  thrprindpiS 
cession  is  not  the  primary  object  of  the  deed,  and  where  it  is  *"^J«<^^ 
plainly  not  the  intention  of  the  granter  to  derogate  from  the  order 
of  succession  prescribed  in  the  destination  of  the  principal  subject, 

^  See  farther  on  the  oonstmciion  of  ^  SwirUon's  Trt,  t.  Swinton,  10  January 

this  word  in  money  Bcttlements,  On.  of  1862,  24  D.  278  ;  Pratt  v.  Abercromby, 

JledhauBe  t.    Olau,    M.   2306  ;  5  Deo.  18  Nov.  1858,  21  D.  19. 

1744,  6  Pat  681 ;  and  Mr.  Sandford's  >  £ady  E$9ex  Ker  v.  Inn€$,  26  Feb. 

obeerrations,  Treatise  on  Entails,  p.  67.  1812,  5  Pat.  579. 
Alao  Ewing  y.  MUler,  1747,  M.  2308. 
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CHAPTER  XXIV.  it  lios  becii  held  that,  without  any  iafringement  of  the  recognised 
principles  of  interpretation,  a  grant  to  the  disponee  or  heir  in  pos- 
session of  the  principal  estate  and  his  heirs  may  he  construed  as 
applying  to  the  heirs  of  the  subsisting  investiture.^ 
ConstroctioDof       846.  It  sometimes  happens  that  a  branch  of  the  destination  is 
SestSaUon  by  ii^troduced  in  the  shape  of  a  power  to  name  heirs.     Thus  the  estate 
nominating      may  be  destined  to  a  series  of  substitutes,  whom  failing,  to  heirs  to 
be  named  in  a  separate  deed  by  the  granter ;  or  the  heir  in  pos- 
session may  be  empowered,  in   the  prospect   of  the  successioQ 
devolving  upon  heirs-portionere,  to  make  a  new  settlement  of  the 
estate  upon  them  and  their  issue,  either  in  the  order  of  seniority 
or  according  to  discretion.*    Where  a  power  of  nomination  is  duly 
exercised,  the  Iieirs  nominated  are  held  to  be  included  in  the 
original  destination,  and  they  take  their  place  in  the  succession 
accordingly  in  their  order.^ 

SECTION  IV. 

Heir-Substitute,  whether  taking  as  Disponee  or  as  Heir  of 

Provision. 


Meaning  and 
effect  of  the 
distinction. 


Heir,  though 
caUed  as  a  sub- 
stitute, ma^ 
take  as  a  dis- 
ponee. 


■  847.  The  distinction  suggested  by  the  title  of  this  section  is 
chiefly  important  in  relation  to  the  completion  of  titles  under  deeds 
of  destination.  Where  the  heir-substitute  succeeds  to  the  estate  as 
heir  of  provision,  he  must  complete  his  title  as  an  heir,  that  is, 
either  by  service  and  infeftment,  or  by  entry  with  the  superior 
under  a  precept  of  dare  constat.  Where  the  succession  is  taken  in 
the  character  of  disponee  or  institute,  the  estate  is  transferred  by 
the  disposition,  and  no  service  or  proceeding  in  the  nature  of 
aditio  hcfyreditaiis  is  requisite  either  to  vest  the  right  or  to  complete 
the  title. 

848.  In  any  inquiry  as  to  the  mode  of  making  up  a  title  under 
an  entail  or  deed  of  destination,  the  question  to  be  considered  is  not 
as  to  tlie  character  in  which  the  heir  is  called  to  the  succession,  but 
as  to  the  character  in  which  he  takes  the  estate.  Every  person 
named  in  a  destination,  except  the  first,  is  called  as  a  substitute. 
But  a  substitution  includes  a  conditional  institution  of  the  same 
individual  in  the  event  of  the  persons  previously  named  in  the 

»  Stewirt  V.  Porteifi^d,  24  May  1826, 
2  W.  &  S.  869  ;  and  on  remit  from  tlw 
House  of  Tiords,  18  Nov.  1829,  8  SL  16 ; 
judgment  affirmed  23d  Sept  1831,  5  W. 
&  S.  515  ;  Earl  of  Strathmore  v.  Straik- 
mort'8  Trt.,  1  Feb.  1887,  15  Sh.  4*9, 
affirmed  30  July  1840,  1  Rob.  1S9. 


*  Greenock  v.  Greenock^  1738,  M.  5612; 
Duke  of  Hamilton  v.  Selkirk,  1740,  M. 
14,935;  Bay  v.  Crawford,  1698,  M. 
14,899,  cited  in  Sandford  on  Entails,  p. 
92  ;  also  Duke  of  Roxburghe  ▼.  Wauchope, 
21  Jan.  1823,  2  Sh.  141,  N.E.  130. 

*  MaHin  v.  Kelso,  15  D.  950,  cited 
supra,  §  843. 
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destination  predeceasing  the  granter.  Tliis  principle  was  evidently  chapter  xxiv. 
overlooked  in  some  of  the  earlier  cases,  and  its  non-recognition  led 
Mr.  Sandford^  into  the  mistake  of  condemning  the  principle  of 
decision  in  the  cases  of  Colquhoun  and  Foffo, — cases  which  have 
since  been  universally  approved,  and  which  have  very  materially 
simplified  this  branch  of  the  law  of  succession. 

849.  The  most  usual  case  is  that  where  the  granter  dispones  to  Where  granter 
himself,  whom  failing,  to  a  series  of  heirs-substitute.     Here  the  hlmwjirthe 
granter  is  the  institute,  and  his  right  vests  immediately.     The  heir  person  first 

,  '  o  J  succeeding 

next  entitled  to  succeed  under  the  destination  would  accordingly,  takes  aa  heir- 
in  this  case,  take  the  estate  by  way  of  substitution,  and  he  must  be  provision!  ° 
served  heir  of  provision  to  the  granter,  otherwise  he  would  not,  if 
he  died  before  the  passing  of  the  Conveyancing  Act,  1874,  take  a 
vested  interest.^  It  is  immaterial,  in  this  question,  whether  the 
heir-substitute  is  culled  to  the  succession  in  immediate  sequence  to 
the  institute,  or  whether  he  succeeds  in  consequence  of  the  death 
of  other  heirs-substitute  called  before  him.*  The  rule  has  been 
applied  to  the  case  of  a  settlement  by  two  persons  to  each  other 
and  the  survivor,  whom  failing,  to  heirs  designed.* 

850.  Again,  where  a  deed  of  settlement  is  in  the  lifetime  of  the  Where  deed  de^ 
[♦ranter  delivered  to  the  institute  as  his  proper  writ,  so  as  to  give  tutoln  gran-  ^ 
him  an  immediate  estate  in  fee,  there  is  no  longer  a  possibility  of  ^^'^  Hfetime, 

.  '  ox-  ./         the  person  neo:/ 

conditional  institution,  and  the  heir-substitute  next  succeeding,  succeeding 
even  where  that  heir  is  the  granter  himself,^  must  make  up  his  substitute?"^ 
title  aa  heir  of  provision  to  the  institute.  If,  in  the  events  that 
happen,  the  granter  would  succeed  as  conditional  institute  accord- 
ing to  the  conception  of  the  deed,  the  result  is  that  the  settlement 
is  ineffectual,  and  the  fee  remains  untransferred  in  the  granter.** 
The  result  is  similar  where  the  granter  retains  the  liferent  of  the 
estate ;  no  service  is  necessary  on  the  liferenter's  death  ;  but  on  the 
death  of  the  fiar,  the  next  substitute  must  be  served  heir  to  him.^ 

861.  Again,  where  a  settlor  dispones  heritable  estate,  whether  Liferenter  held 
to  himself  or  to  another  in  liferent,  and  to  the  heirs  of  the  body  of  tute^where"fee 
the  liferenter  in  fee,  whom  failing,  to  other  heirs,  then,  if  the  life-  ^^',®"  ^  ^*®^" 

^  *  unborn. 

renter  have  no  child  at  the  date  of  the  settlement,**  he  is  held  to  be 

^  Sandfard  on  Eatails,  pp.  506-12.  «  Birnie  v.   Simpaofi'a  Tra.,  1893,  20 

'  Yowig*8   Tra.    v.    Young,    19    July  R.  481. 

1867,  5  Macph.   1101,  and  cases  there  ^  Bay  y.  Ifay,  1758,  M.  li,369,  5  Br. 

cited.  Sup.  861;   Kerr  v.  Howiaon,  1708,  M. 

'  M*CuUoek    V.    M'Leod,    1781,    M.  14,357 ;    DenniaUm  v.  Criohton,  5  feb. 

14,366;    LivingsUme   v.    Lord    Napier,  1824,  2  Sh.  678,  N.E.  570. 

1757,  M.  15,409,  M.  15,418,  and  5  Br.  "  And  perhaps  even   where  he  has  a 

Sap.  885  ;  HamHUm  v.  Hamilton,  1714,  child  if  that  cbUd  is  not  named,    llielaw 

M.  14,360,  as  to  which  see  observations  on  this  point  is  not  very  clearly  defined, 

in  Yovng'a  Tra.  v.  Ywvng,  aupra.  See  Chapter  XXXIII.,  Section  II.  (Gift4 

*  Main  v.  Lamb,  1880,  7  R.  688.  to  Children). 

*  Bay  V.  Bay,  infra. 
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Mortis  eauaa 
setUement  to 
disponee  by 


cHAPTBB  xaov.  faimself  the  institute  or  fiar,  in  order  to  satisfy  the  rule  of  law  that 
a  fee  cannot  be  in  pendenti.  In  such  a  case,  the  successor,  whether 
a  descendant  of  the  lifereuter,  or  a  remoter  substitute,  ought  to  be 
ser^'ed  heir  of  provision  to  the  liferenter  in  order  to  take  the 
fiduciary  fee  out  of  his  hmreditas  jaccns}  The  construction  is  the 
same  in  the  case  of  a  direct  disposition  to  heirs  in  posse  without 
reservation  of  a  liferent.  The  fee  in  this  case  also  remains  with 
the  granter,  and  falls  to  be  taken  up  by  service  as  heir  of  provision 
to  him,  precisely  as  if  the  grantor  had  instituted  himself.^ 

862.  The  only  case  remaining  to  be  considered  is  that  of  the 
ordinary  form  of  destinations  in  deeds  of  settlement,  where  the  grant 

name  (who  pre-  is  to  a  persou  in  life  by  name  with  siibstitutions,  the  operation  of 
hein  of  tailzie:  the  deed  being  suspended  during  the  grantor's  lifetima  la  this 
suution.  ^^  ^^  i'  ^^^  person  instituted  survive  the  grantor  of  the  deed,  he 
takes  the  estate  as  a  disponee.  On  his  death,  the  next  surviving 
heir  will  be  served  heir  of  provision  to  him,  and  subsequent  heirs 
must  in  like  manner  connect  themselves  by  service  with  the  last 
heir  who  took  a  vested  interest  in  the  estate.  Where  the  institute 
predeceases  the  settlor,  it  was  for  a  long  time  supposed  that  it  was 
necessary  for  the  heir  next  entitled  to  succeed  to  connect  himself 
by  service  either  with  the  settlor  or  with  the  institute,  conflicting 
decisions  being  given  upon  the  point.'  But  it  is  now  settled  by  the 
cases  of  Colquhoicn^  and  Foffo,^  that  in  this  case  the  heir  succeeds 
to  the  estate  as  immediate  disponee  in  virtue  of  the  conditional 
institution  which  is  implied  in  all  destinations.  It  is  obviously 
immaterial  to  this  question  whether  the  conditional  institute  is 
mentioned  by  name  in  the  deed  of  settlement,  or  designatively,  e.g,, 
as  one  of  the  heirs  of  the  body  of  the  institute.  In  either  case  the 
estate  vests  by  the  words  of  the  disposition,  without  the  necessity 
of  a  service  or  declaratory  proceeding  to  prove  the  propinquity.* 

863.  In  the  case  of  a  disposition  to  heirs  designated — €,g>,  to 
the  grantor's  heirs*male,  whom  failing,  to  other  heirs  named  or 

tiTer  applicable  designed — ^it  was  supposed  by  conveyancers,  on  the  authority  of  the 
^tiuSiongr  case  of  Gordon  of  Carleton,  and  the  other  cases  noted  below,  that  in 
the  event  of  the  heirs  first  named  predeceasing  the  granter,  the  fee 


Doctrine  of 
conditional  in 
stitution,  whe 


^  Jhvndai  v.  Lord  Dundas,  23  Jao. 
1823,  2  Sh.  446,  N.E.  133.  Frog's  Crs. 
V.  His  Children,  1736,  M.  4262 ;  LUlie 
V.  Riddd,  1741,  M.  4267 ;  Douglas  ▼. 
Ainslie,  1761,  M.  4269.  And  in  refer- 
ence to  the  case  of  a  disposition  to  sponaeB 
in  conjunct  liferent,  and  to  the  heirs  of 
the  marriage  in  fee,  see  Peacock  v.  Cflen, 
22  June  1826,  4  Sh.  742,  N.E.  749. 

*  Gordon  v.  Gordon* s  Crs,,  1748,  M. 
14,366-14,368, 


<  Cdmpbdl  ▼.  Campbell^  1770,  M. 
14,949  ;  Mackenzie  ▼.  Mackenzie,  24  Nov. 
1818,  F.G. ;  Murray  ▼,  iTurray,  21  May 
1883,  11  Sh.  629. 

*  Colquhoun  V.  Coiquhoun,  16  Dec 
1828,  7  Sb.  200 ;  remitted  17  Feb.  1831, 
5  V7.  &  S.  32 ;  opinions,  9  Sh.  911. 

»  Foffo  V.  Fogo,  26  Feb.  1840,  2  D. 
661;  remitted  22  Jane  1811,  2  Rob. 
440  ;  opinions,  4  D.  1063. 

'  Colquhoun  v.  Colquhoun,  fKpm. 
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would  remain  in  the  granter  himself,  and  would  have  to  be  taken  chaptbr  xxiv. 

out  of  his  honreditas  by  service.^    Bat  the  principle  established  in 

Fogo's  ease  clearly  applies  to  designative  institution  as  well  as  to 

the  case  of  a  destination  to  an  institute  by  name,  and  it  was  so  held 

by  a  Court  of  seven  judges  in  the  case  of  Hutchison?'  where  it  is 

shown  in  the  Lord  President's  opinion  that  the  decisions  referred 

to  in  the  preceding  note  proceeded  on  specialities  of  construction 

or  title,  and  are  inconclusive  on  the  question. 

864.  In  the  case  of  a  contravention  of  an  entail  by  an  heir  in  Where  insti- 
possession,  the  Statute  1685  entitles  the  next  heir  to  sue  for  venes  ^e  en- 
dedarator  thereof,  and  "  serve  himself  heir  to  him  who  died  last  ^i  °?i!L^if!L 

luftv  serve  ueiA 

infeft  in  the  fee,  and  did  not  contravene  without  necessity  anyways  of  provision  to 
to  represent  the  contravener."  The  question  has  been  proposed, 
what  is  to  be  done  if  the  contravener  is  the  institute  ?  Mr.  Sand- 
ford  was  of  opinion  that  a  service  to  the  granter  would  be  inept, 
"  because  the  Statute  says  that  the  service  must  be  to  the  last  lieir 
who  did  not  contravene,  and  as  the  granter  is  not  an  heir,  he  cannot 
be  held  as  pointed  out  in  this  description."  '  But  the  fact  is,  that 
the  word  "  heir  "  does  not  occur  in  the  Statute  in  this  connection, 
nor  is  there  any  serious  objection  to  a  service  to  the  granter  in 
such  circumstances. 

>  Gordrni  ▼.  Oordon*8  Ors.,  1748,  M.  *  Sutohiicm  v.   BuUhiion^    1872,   11 

14,868 ;  Peacock  v.  Olen,  22  June  1821,  B.  280. 

4  Sh.   742,    N.E.    749;    Anderson  ▼.  '  Sandford  on  Entails,  p.  530. 
Andermm,  22  Jnne  1822,  10  Sh.  606. 
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CHAPTER  XXV. 

EVACUATION  OF  DESTINATIONS  BY  CONVEYANCES 

AND  GENERAL  SETTLEMENTS. 


1.  Evacuation  op  Substitution  by 
NEW  Investiture  or  Convey- 
ance. 


2.  Evacuation  or  Destinations  by 
General  Settlements. 


Heir  making 
Dp  title  under 
a  simple  denti- 
nation  may 
alter  omni 
habili  modo. 


Effect  of  mak- 
ing up  a  title 
as  heir-at-law 
or  of  investi- 
ture.    Posses- 
sion on  double 
titles. 


SECTION  L 

Evacuation  of  Substitution  by  kew  Investitube  or 

Conveyance 

866.  The  institute  or  heir  under  a  simple  destination  may  either 
make  up  his  title  under  the  settlement,  or,  if  he  is  also  heir-at-law 
or  heir  of  the  subsisting  feudal  investiture,  he  may  make  up  his 
title  in  the  proper  character ;  in  which  case  he  has  two  titles,— a 
feudal  title  as  heir-at-law  or  of  the  investiture,  and  a  personal  title 
as  disponee  or  heir  under  the  settlement.  The  case  where  the  heir 
makes  up  his  title  under  the  settlement  requires  no  discussion. 
His  succession  continues  to  be  regulated  by  the  destination  con- 
tained in  the  settlement  until  that  destination  is  altered,  and  in 
the  case  of  entailed  estates  the  special  destination  remains  eflectual 
until  it  is  altered,  notwithstanding  the  disentail  of  the  estate  under 
the  provisions  of  the  Entail  Amendment  Acts.^  A  disponee  or 
heir  of  provision  under  a  deed  of  destination  not  fortified  by 
irritant  and  resolutive  clauses,  is  an  absolute  and  unlimited  liar, 
having  all  the  powers  of  a  proprietor  in  fee-simple.*  The  only 
difference  is,  that  in  the  case  of  a  person  possessing  under  a  deed 
of  destination,  the  destination  continues  to  regidate  the  succession 
until  it  is  altered. 

866.  In  the  case  of  a  title  being  made  up  as  heir-at-law  or  heir 
of  the  investiture,  if  the  proprietor  should  be  desirous  of  altering 
the  succession  to  the  estate,  some  care  is  requisite  in  order  that 
this  object  may  be  accomplished  in  such  a  manner  as  will  defeat 


»  Oray  v.  Gray' 9  TV*.,  1878,  5  R.  820. 

^  In  the  case  of  a  simple  destination 
contained  in  a  marriage-contract,  the  pre- 
scribed succession  is  only  obligatory  in  so 
far  as  concerns  the  right  of  the  heir  of  the 
marriage.      He,  therefore,  is  entitled  to 


alienate  the  estate  gratoitously  as  sooo 
as  he  acquires  a  vested  interest  in  it ; 
Roudedge  v.  CannUhert,  19  May  1812; 
16  Dec.  1819,  F.O.  ;  2  Bligh,  6W,  6 
Pat.  597. 
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the  outstanding  personal  destination  in  the  deed  of  settlement ;  for,  chapter  xxv. 
if  the  settlement  were  allowed  to  remain  as  a  personal  deed,  it 
would,  as  a  consequence  of  the  doctrine  of  double  titles,  be  held  to 
regulate  the  succession  to  the  estate,  notwithstanding  the  altera- 
tion of  the  destination  in  the  feudal  tide.  The  law  in  relation  to 
succession  where  property  is  possessed  upon  double  titles  maj  be 
reduced  to  the  following  propositions  : — 

867.  (1.)  The  mere  completion  of  a  title  in  the  character  of  heir-  Destination 
at-law,^  or  heir  of  the  feudal  investiture,*  does  not  evacuate  or  ^thstMding 
defeat  the  destination  in  the  personal  deed.     It  is  presumed  that  p^sseasion  on  a 
the  title  is  so  completed  as  a  matter  of  convenience,  and  not  with  as  heir-at*iaw 
the  intention  of  altering  the  destination  of  the  settlement  from  °J^[*°^****" 
which  the  title  of  the  heir  is  derived.     The  heir  is  held  to  possess 
on  both  titles,  and  it  is  an  established  rule  that  in  all  such  cases 
the  personal  deed  is  the  governing  title,  and  that  the  destination 
contained  in  it  continues  to  regulate  the  succession.     Where  the 
destination  of  the  settlement  happens  to  be  coincident  with  the 
legal  order  of  succession  in  one  of  the  branches,  an  estate  may  be 
possessed  for  several  generations  upon  services  or  precepts  of  dare 
constat,  expede  by  the  successive  proprietors  in  the  character  of 
heirs-at-law  ;  and  yet  when  the  lines  of  succession  come  to  diverge, 
the  estate  will  go  to  the  heir  pointed  out  by  the  personal  deed. 
In  this  way,  latent  personal  titles  have  been  brought  into  operation 
after  the  elapse  of  more  than  a  century  from  their  dates.*    The 
^  cases  do  not  recognise  any  distinction  between  entries  by  service 
and  entries  by  precept  of  dare  ccmstat  or  charter  of  confirmation 
and  precept,*  neither  title  being  held  to  import  anything  more  than 
a  continuance  of  the  subsisting  investiture. 

858.  (2.)  Where  an  heir  who  has  made  up  his  title  under  the  Personal  desti- 
subsisting  investiture  in  the  manner  explained  afterwards  obtains  at^^by^obtain- 
a  new  investiture  from  the  superior  by  resignation  and  charter  of  ^"6  f,°®V°* 

.     .    luii        r,  1        1.        .         .     vestiture  from 

resignation,  it  is  held  that  he  thereby  evacuates  the  destination  m  the  superior, 
the  personal  deed  and  alters  the  course  of  succession — the  two 
cases  being  distinguished,  continuing  the  subsisting  investiture, 
which  has  no  effect  upon  the  destination  in  the  personal  deed,  and 
making  a  new  investiture  by  resignation  and  charter  of  resignation, 
which  is  equivalent  to  an  alteration  of  the  destination.^     Such  new 

^  Durham  v.  Durham,  infra ;    SnoJ-  '  See  Ofjilcy  v.  Frsk.'ne,  15  Sb.  1027  ; 

grau  V.  Buehanarif  1806,  M.   **  Service  Durham  v.  Durham^  M.  11,220  ;  5  March 

of   Heira,"    App.    No.    1  ;     OgUvie    v.  1811,  6  Pat.  482. 

Ertkine,  26  May  1887,  15  Sh.  1027.  *  In  ZuiiU  v.  Morrison,  4  March  1818, 

'  Smith  and  Bo^  v.  Oray,  1752,  M.  the  title  was  made  up  bj  precept  of  clare 

10,803 ;    Zuitte  ▼.   Morriton,   4  March  constat ;  as  also  in  the  case  of  Pattison  v. 

1818,  F.G.     See  also  2  Roes'  L.  Ca.  pp.  Dunn's  Trs,,  infra, 

677-596.  *  UcCrvit  v.  Craig  Buchanan,  12  Dec. 
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CHAPTER  XXV.  iiivestituTcs  were  frequently  expede  under  the  old  election  law  for 
the  purpose  of  creating  freehold  qualifications ;  and  in  such  caaes 
it  was  ruled  that  the  immediate  purpose  was  immaterial,  and  that 
the  grantee  ought  to  have  taken  care  to  have  the  proper  destina- 
tion inserted  in  the  charter,  if  he  did  not  contemplate  an  alteration 
of  the  order  of  succession.^ 
Destination  869.  (3)  An  heir  who  has  made  up  a  title  under  the  subsistiDg 

JJJI?J5^^*2li'   investiture  may  alter  the  destination  by  disponing  or  re-settling  the 
mwtUement  of  estate.    It  is  not  necessary  to  the  accomplishment  of  this  purpose 
that  the  heir  should  begin  by  making  up  a  sepaitite  title  to  the 
estate  under  the  personal  deed  of  settlement.     Being  in  the  fall 
right  of  the  estate  under  both  titles,  the  heir,  by  his  disposition  or 
procuratory,  has  the  capacity  effectually  to  alienate  the  estate. 
The  act  of  alienation  necessarily  extinguishes  or  transfers  eveiy 
right  that  was  in  the  granter,  and  puts  an  end  at  once  to  the 
personal  title  and  to  the  destination  which  was  ingrafted  on  it' 
Wbether  desti.       860.  The  case  of  PaUiaon  v.  DxmrCs  Trustees^  raised  two  interest- 
^*iBew«aiited  ^8  points  in  this  branch  of  the  law — 1st,  Whether  the  consolidation 
hjT  iu  oonaoii.  of  a  base  fee  held  under  a  title  containing  a  special  destination  with 
Miperioiity.   ^  the  superiority  has  the  effect  of  evacuating  the  destination  ?  and, 
2dly,  Whether,  in  the  case  of  the  superiority  being  possessed  under 
a  special  destination  different  from  that  of  the  right  of  property, 
the  base  fee  or  right  of  property  is  thereby  brought  under  the 
destination  of  the  superiority  ?    The  judgment  affirmed  the  first 
and  negatived  the  second  of  these  questiona 


SECTION  II. 

Evacuation  of  Destinations  by  General  Settlements. 

Hiniorical  861.  It  is  a  remarkable  example  of  the  unwillingness  of  lawjeis 

quSSwi?'  ^*  ^  decide  questions  of  principle,  that  the  question  of  the  effect  of 
general  on  special  conveyances  should  have  been  agitated  for  not 
less  than  120  yeara  before  it  was  finally  set  at  rest.  The  case  of 
Farqiiharson,  argued  in  the  House  of  Lords  in  1759,  affirmed  the 
principle  that  a  testator's  intention  to  use  general  words  in  a  sense 
exclusive  of  a  particular  subject  may  be  manifested  by  bis  acces- 
sion to  or  concurrence  in  a  settlement  of  the  same  subject  by  a 
predecessor  in  title,  or  by  other  acts  showing  that  he  regarded 

1811,  F.O. ;  MoOe  v.  RidddL,  13  Dec.      M.  8089  ;  2  Rofa*  L.  Ca.  p.  596 ;  81  M*7 
1811,  F.O.  ;  2  Rom'  L.  Oa.  pp.  602-681.       1742,  1  Pat.  884. 
1  McUe  ▼.  RiddtU,  tupm.  *  PaUuon   ▼.   DvmWu  TVil,  20  Jnlj 

>  Edgar  v.  Maxwdl  (ElshieshieUs),  1786,       1866,  affirmed  July  23,  1868»  6  Maqitk 

(H.L.)  147. 
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lands  destined  to  heirs-substitute  by  such  a  settlement  as  not  being  chapter  ixv. 
within  the  scope  of  his  testamentary  disposition.^  But  this  deci- 
sion left  open  the  question  whether  general  words  in  a  mortis 
causa  disposition  will  suffice  to  evacuate  the  destination  of  a  special 
subject  to  which  the  testator  has  succeeded  as  disponee  or  heir  of 
provision,  where  there  is  no  evidence  of  the  testator's  state  of  mind 
on  the  subject  other  than  what  the  mortis  causa  disposition  oflers, 
and  this  question  came  before  the  House  of  Lords  for  the  first 
time  for  decision  in  1880,  and  was  determined  in  the  affirmative.' 
The  question  had  come  before  the  Court  a  few  years  before  in 
another  case,  and  by  a  majority  of  the  judges  of  the  whole  Court 
was  decided  in  the  same  sense.^ 

862.  The  whole  law  on  this  subject  is  contained  in  Lord  Sel-  Cue  of  a 
borae's  judgment  in  Campbell  v.  Campbell^  from  which  it  may  bep^uonby* 
convenient  to  quote  the  essential  points : —  thoinatitute  ^ 

1.  "If  the  testator  has  himself  made  a  prior  settlement,  in  under  his 
which  after  himself  there  is  a  special  destination  to  heirs-substitute  ^t. 
—whether  such  settlement  is  or  is  not  contained  in  a  proper 
mortis  causa  deed — general  words  of  disposition  in  a  subsequent 
mortis  causa  deed  will  not  evaouate  the  destination  to  those  heirs- 
substitute ;  and  the  special  destination  will  equally  prevail  if  tho 
settlement  of  the  particular  property  is  of  later  date  than  the 
general  disposition.  This  may  be  explained  upon  an  intelligible 
principle.  In  such  a  case  both  the  instruments  express  the  mind 
and  the  will  of  the  same  person,— the  one  as  to  a  particular  part, 
the  other  as  to  the  generality  of  his  estata  .  .  .  There  was 
nothing,  therefore,  inconsistent  or  unreasonable  in  reading  and 
construing  two  such  instruments  together,  and  treating  the  general 
as  subordinate  to  and  exclusive  of  the  particular  intention, — the 
effect  of  which  was  to  make  the  general  words  residuary  in  their 
operation."^  To  this  head  are  rererable  the  undemoted  cases,^ 
selected  from  the  authorities  cited  in  ThoToSy  and  two  others  sub- 
sequent in  date  to  T/urnis,  one  of  which  is  of  the  ordinary  type,^ 
and  the  other  is  a  case  of  a  purchase  of  later  date  than  the  general 


^  Farqvharmm  v.  Farquharton,  1759,  6 
Fat  724,  affirming  Mor.  2290. 

*  CktmpbeU  ▼.    CampbeU,   1880,  7  B. 
(H.L.)  100,  affirming  6  R.  310. 

*  Tkams  V.  TKonu,  1868,  6  Macph.  704. 
«  7  R.  (H.L.),  at  p.  101.     In  ConneWs 

Tn.  ▼.  Mn.  OrnndTi  Trs.,  1886,  13  R. 
1175,  Una  principle  waa  extended  to  the 
eaae  of  moveable  bondi,  stock  certificate*, 
and  similar  aeeoritiea,  in  which  the  pnr- 
cfaaaer  had  oanaed  special  desttnations  to 
be  inserted. 


»  Weir  V.  SteiU,  1745,  M.  11,859,  5 
B.S.  224;  Elchies,  voce  Presumption, 
No.  17  ;  Strachan  ▼.  Farquhanon,  1782, 
M.  11,356 ;  Flemings  v.  Fleming,  1800, 
M.  "Implied  WiU,"  App.  No.  1 ;  Thornton 
V.  LyeU,  1886, 15  S.  82  ;  Skene  v.  Skenet, 
1725,  M.  11,854  ;  Dundtu  v.  Dwidae,  2 
Pat.  618,  reversing  M.  15,585. 

•  Walker's  Eqbt.  v.  Walker,  1878,  5  R. 
965.  See  also  Lang's  Trs,  ▼.  Lang,  1885, 
12  R  1265,  a  case  of  a  mutnal  settlement 
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CHAPTBR  XXV. 


Case  of  a 
general  settle- 
ment by  an 
institute  or 
heir  of  pro- 
vision. 


Element  of 

teHtator'8 

knowledge. 


Intention  to 
evacuate,  and 
competency  of 
evidence  as  to 
intention. 


disposition,  and  therefore  corresponding  to  the  second  case  de- 
scribed by  Lord  Selborne> 

2.  The  next  case  is  that  of  a  general  settlement  made  by  the 
institute  or  heir  of  provision  under  a  subsisting  destination.  This 
is  the  case  of  Thcms  v.  Thorns  and  Campbell  v.  Campbell.  "  By  the 
law  of  Scotland  the  institute  or  the  heir  in  possession  under  a 
settlement  or  an  entail  without  fetters  is  absolute  fiar.  The  pro- 
perty is  his ;  it  is  liable  for  the  payment  of  his  debts ;  his  disposi' 
tion  operates  upon  it  pc7-  directuvi^  and  not  by  way  of  revocation 
or  as  in  the  exercise  of  a  power.  The  heirs-substitute  take  on)'* 
for  want  of  a  disposition  by  him,  and  they  then  take  as  heiis- 
nominate  instead  of  the  heir-at-law.  It  would  seem,  therefore,  on 
principle  that  there  can  be  nothing  in  the  mere  nature  of  such  a 
special  destination  to  prevent  property  so  settled  from  passing  by 
a  general  disposition  as  part  of  the  universitas  of  the  fiar's  estate."* 

3.  In  one  of  the  cases  of  the  last  century  which  went  to  the 
House  of  Lords,*  it  was  held  that  property  which  had  vested  in  a 
testator  (subsequently  to  a  general  disposition  of  all  his  present 
and  future  estate  by  a  mortis  causa  deed)  under  a  settlement  made 
by  his  son,  of  which  he  remained  ignorant  till  the  time  of  his 
death,  did  not  pass  by  the  general  mortis  causa  disposition,  but 
went  to  the  heirs- substitute  under  the  son's  settlement.  This  case 
was  considered  in  the  leading  case  of  Campbell,  and  formally  over- 
ruled as  being  contrary  to  principle  and  to  the  later  case  of  Zet/^A* 
in  the  I^rds,  and  to  Tkoms  v.  Thorns,  which  were  approved, 

4.  There  remains  for  consideration  the  question  of  the  effect  of 
a  general  conveyance  by  a  testator  who  is  disponee  or  heir  of  an 
estate  under  a  subsisting  settlement,  where  it  is  alleged  that  the 
testator  did  not  intend  to  convey  the  settled  estate.  It  may  be 
sufficient  to  consider  the  latest  case,  which  is  also  the  most  autho- 
ritative, because  it  was  the  subject  of  an  appeal  to  the  House  of 
Lords  which  was  decided  a  few  years  earlier  than  the  leading  case. 
The  history  of  the  case  of  Olendonwyn  is  this  :  ^ — It  came  into  the 
Court  of  Session  not  many  years  after  the  decision  of  the  whole 
Court  in  the  case  of  Thorns.  Now,  if  the  principle  of  the  decision 
in  Thorns  be,  as  put  by  Lord  Selborne  in  CampbdUs  case,  that  words 
in  a  testamentary  instrument  descriptive  of  the  testator's  whole 
estate,  present  and  future,  should,  in  the  absence  of  a  controlling 
context,  be  held  to  pass  what   they  properly  describe,  it  would 


1  WebUer's  Trn,  v.  WebtUr,  1876,  4 
R.  101.  A  destination  to  the  "heira 
and  assignees  "  of  the  proprietor  and  tes- 
tator is,  of  oourse,  not  a  special  destina- 
tion in  the  sense  of  this  rule, — Philip  v. 
PkUip,  1835,  13  R.  329. 


'  7  R.  100,  per  Lord  Selbone. 

s  CampbOl  ▼.  OampbeU.  1743, 1  Pai  343. 

*  Leiteh  V.  Leitch,  1829,  3  W.  &  S.  86«. 

•  Olendonwyn  v.  Gordon,  1878,  U 
Macph.  (H.LO  33,  affirming  8  Mscph. 
1075. 
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seem  to  follow  that  extrinsic  evidence  is  not  admissible  to  prove  chaptkr  xxv. 
the  intention  of  the  testator  to  use  the  words  of  general  convey- 
ance in  a  restricted  sense.  The  Court  of  Session,  however,  in 
accordance  with  precedents,  all  except  that  of  Farquharson  being 
of  very  recent  date,  took  an  intermediate  view.  Eejecting  parole 
evidence  and  inferences  suggested  by  private  correspondence,  the 
Court  admitted  what  may  be  described  as  real  evidence,  i.e.,  the 
records  of  actual  transactions  by  the  deceased  which  wer^  deemed 
to  be  inconsistent  with  an  intention  to  treat  the  settled  estate  as 
estate  subject  to  her  disposal.  The  estate  in  question  was  held  by 
the  testatrix,  Miss  Glendonwyn,  under  an  imperfect  entail — an 
entail  in  which  the  fettering  clauses  were  not  applied  to  the 
institute;  and  the  evidence  established  that  Miss  Glendonwyn, 
apparently  in  ignorance  that  the  estate  was  subject  to  her  debts 
and  deeds,  had  borrowed  considerable  sums  of  money  at  high 
interest  on  her  estate  for  life,  and  had  immred  her  life  as  a  collateral 
security  for  the  repayment  of  the  capital. 

863.  Now,  assuming  the  relevancy  of  this  evidence,  what  does  Observations 
it  prove  ?     Only  this,  that  the  testatrix  did  not  know  that  she  had  lSi*'^*to  such 
the  power  of  disposing  by  will  of  the  imperfectly  entailed  estate,  evidence. 
It  does  not  prove,  and  has  no  tendency  to  prove,  that  she  had  not 
the  will  to  dispose  of  all  the  estate  that  was  within  her  power,  in- 
cluding this  very  estate,  if  she  were  free  to  dispose  of  it  without 
incurring  an  irritancy.     It  must  now  be  taken  that  the  eighteenth 
century  case  of  Campbell  was  wrongly  decided,  and  that  the  testator's 
ignorance  of  the  fact  that  he  had  succeeded  to  the  estate  of  his 
son  was  no  reason  for  denying  effect  to  the  general  conveyance  as 
a  conveyance  to  that  estate.     But  it  must  also  be  conceded  that  no 
sound  distinction  can  be  taken  between  the  case  of  a  testator  who 
is  ignorant  that  he  has  acquired  any  right  to  a  definite  estate,  and 
the  case  of  a  testator  who  knows  that  he  has  succeeded  to  an 
estate,  but  believes  himself  to  be  only  a  limited  owner  of  it.     If 
the  general  disposition  takes  effect  in  the  former  case,  it  ought  to 
do  so  also  in  the  latter.    When  the  case  of  GleTulonwyn  went  to  the 
House  of  Lords,  somewhat  discordant  views  were  expressed  as  to 
the  principles  applicable  to  general  and  special  conveyances ;  and 
it  may  be  affirmed,  without  disrespect  to  the  judgment  of  the 
House,  that  the  grounds  of  decision  are  not  satisfactory,  especially 
as  Lord  Selbome,  in  his  very  luminous  judgment  in  Campbell,  sets 
up  the  older  case  of  Leitch  v.  Zeitch,  and  affirms  that  his  own 
opinion  in  Glendonwyn  was  coloured  by  what  he  now  considers  an 
erroneous  view  of  Leitch's  case. 

864.  Such   being  the  state  of  the  latest  authorities  on   the 
question  as  to  extrinsic  evidence,  it  is  hardly  worth  while  discussing 


^  • 
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CHAPRB  zxY.  the  earlier  decisional  There  has  been  only  one  case  sabscquent 
LfttMt  opinions  to  Olendonwtfn  in  which  extrinsic  evidence  was  admitted,  the  case 
ou  thiB  subject  of  Gray  v.  Gray's  TruMees,^  and  in  this  case  the  facts  were  held  to 
be  consistent  with  an  intention  to  convey  the  settled  estate.  The 
following  sentence  from  the  opinion  of  the  late  Lord  President  may 
be  taken  to  be  the  latest  expression  of  the  mind  of  the  Court 
respecting  the  elements  extrinsic  to  the  general  conveyance  which 
may  be  considered  in  determining  the  extent  of  its  operation:— 
"  The  relation  which  the  granter  of  the  deed  bears  to  the  estate, 
the  condition  of  the  parties  interested  in  the  previous  settlemeDt 
of  the  estate,  and  their  relation  to  the  granter  of  the  deed,  the 
mode  in  which  the  granter  of  the  deed  has  dealt  with  the  estate 
which  is  said  to  be  conveyed  in  the  deeds  and  transactions  regard- 
ing that  estate,  and  also  the  way  in  which  he  has  dealt  with  his 
succession  generally,  if  the  general  disposition  is  a  disposition  in- 
tended to  settle  the  affairs  of  the  truster,  are  fair  elements  for 
consideration  in  dealing  with  the  question  of  intention."  ' 

866.  The  law,  as  it  stands  at  present^  therefore  provides  ample 
material  for  the  formation  of  speculative  opinions  as  to  the  in- 
tentions of  testators  who  lean  to  generalisation  in  the  expression 
of  their  wills.  The  subject  seems  to  call  for  further  consideration 
with  a  view  to  a  final  determination  whether  evidence  of  intention 
should  be  altogether  rejected,  or,  if  this  cannot  be  done,  whether  it 
ought  not  at  least  to  be  confined  within  limits  somewhat  narrower 
and  more  strictly  defined. 


BnggMted 
rejection  of 
evidence  as  to 
intention  to 
evacuate. 


^  The  following  18  believed  to  be  a  com- 
plete list  of  these  casea :  Parquharton  v. 
Farquharum,  1756,  M.  2290 ;  Hepburn  v. 
Jfefium,  1860,  22  D.  730 ;  CkUkoha  v. 
Chitholm-BaUen,  1S64,  8  Macph.  202; 
CoUow*9  Tr9,,  v.  C<mndl,  1886,  4  Maoph« 
465;  Catton  v.  Mackenzie,  1870, 8  Macph. 


1409 ;  Olend<mw^  v.  Gordon,  tupra; 
Gray  V.  (?my'«  Tre^  1878,  5  R  820. 

«  Gray  V.  Grap's  TVi.,  1878,  6  R  820. 

'  5  R  824.  The  latest  decinon  on 
thia  subject  is  Watmm*9  Tr$.  v.  EamUUm, 
Jan.  31,  1894,  31  S.L.R  874. 
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CHAPTBB  XXYI. 


CHAPTER  XXVL 


OF  ENTAILS. 


1.  Estaiuer's  Title  ;  Subject  and 
Form  of  the  Entail. 


2.  What   constitutes   a  Tailzied 

Destination. 

3.  Of  Imperfect  Entails. 


866.  In  tbis  and  the  four  consecutive  chapters  the  writer  has  Limits  of  the 
Bougbt  to  present  a  complete  view  of  the  Law  of  Entail  considered  "^  ^^ 

as  a  branch  of  the  law  of  succession.  This  includes  the  general 
theory  of  entails,  and  the  interpretation  of  their  formal  clauses ; 
the  vesting  of  the  entailed  estate  and  the  powers  of  the  heir  in 
possession ;  the  completion  of  the  titles  of  heirs  of  provision,  and, 
what  has  already  been  considered, — the  construction  of  heritable 
destinations.  The  exposition  of  the  statutory  powera  of  heirs  of 
entail  in  relation  to  charging  the  estate  with  incumbrances,  selling, 
letting  on  lease,  feuing,  and  the  like,  and  in  relation  to  the  mode 
of  effecting  a  disentail  of  the  estate,  pertain  to  the  subject  of  con- 
veyancing, and  are  foreign  to  the  object  and  scope  of  a  work 
relating  to  succession. 

SECTION  L 

Entailer's  Title;  Subject  and  Form  of  the  Entail.^ 

867.  Every  description  of  feudalised  heritable  estate  of  which  what  may  be 
the  proprietor  is  free  to  dispose  may  be  the  subject  of  an  entail,  ^n^enuir'  °^ 
83  lands,  houses,  teinds,  patronages,  fishings,  reversions,'  and  it 


^  The  oues  relating  to  attempts  to 
create  entails  of  moveaUee  are  diaous- 
Bed  above, — voce  ^  Perpetuitiee,"  Chapter 
XY.,  Section  IL 

'  CkiBkolm  y.  ChUhdm-BaUen,  9  I>ec. 
1864,  8  Macph.  202.  An  ancestor  of  the 
entailer  having  borrowed  money  on  the 
security  of  part  of  his  estates,  granted  a 
proper  wadset  of  the  mortgaged  Unds  to 
his  creditor,  during  the  currency  of  which, 
the  right  of  reveniun  was  kept  up  by 
being  described  as  such  in  the  titles  of  the 
debtor's  estate.  The  wadset  was  nlti- 
matelj  extinguished  by  a  deed  of  dis- 
cbarge and  renunciation,  which  was  re- 
corded in  the  Register  of  Sasines,  bnt  the 


security  title  was  never  oonsoUdated  with 
the  estate  by  resignation  ad  rtmaneiUiam» 
The  entailer,  without  adverting  to  the 
virtual  extinction  of  the  wadset,  con- 
veyed, in  terms  of  the  description  in  the 
title-deeds,  iiUer  alia,  his  **  right  of  rever- 
sion" in  the  lands  in  question.  The 
Court  held  (1)  that  the  right  of  reversion 
under  a  proper  wadset  was  of  the  nature 
of  a  radical  right  to  the  lands,  and  might 
competently  be  entailed  ;  and  (2)  that  as 
a  question  of  intention,  the  entail  of  the 
**  right  of  reversion,"  in  the  circumstances 
of  the  case,  constituted  a  good  entail  of 
the  subject  of  the  security. 
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CHAPTER  XXVI. 


Pro  indivito 
interpsts  in 
land  nifty  be 
entailed. 


Admifisihility 
of  extrinsic 
evidence. 


would  seem,  adjudications  when  perfected  by  charter  and  aasine, 
though  not  followed  by  decree  of  declarator  of  expiry  of  the 
legal.^  In  a  modem  case,  a  doubt  was  expressed  by  a  leanied 
judge  as  to  the  competency  of  entailing  burgage  subjects.*  In 
practice,  burgage  subjects  were  not  infrequently  included  in  entail 
destinations ;  and  the  practice  was  sanctioned  by  the  Titles  to  Land 
Act,  I860.*  The  question  has  ceased  to  be  practical  in  consequence 
of  the  abolition  of  the  distinction  between  feudal  and  buigage 
holding.  With  regard  to  heritable  subjects  not  capable  of  being 
feudalised,  the  tendency  of  judicial  opinion  is  in  favour  of  the  com- 
petency of  entailing  such  subjects.* 

868,  It  is  settled  by  authority ,*  if  authority  were  needed,  that 
a  jfyi'o  indiviso  interest  in  heritable  estate  may  be  entailed.  It  was 
also  found  that  an  entail  of  such  subjects  will  subsist  if  the  estate 
be  subsequently  divided,  and  that  it  is  not  necessary  that  the  dis- 
position giving  effect  to  the  decree  of  division  should  enter  the 
Register  of  Tailzies.® 

869.  A  question  was  raised  in  a  later  case  ^  as  to  the  compe- 
tency of  resorting  to  extrinsic  evidence  for  the  purpose  of  identify- 
ing a  part  of  the  subject  of  conveyance,  the  description  of  which 
was  alleged  to  be  ambiguous  or  uncertain.  By  disposition  and  deed 
of  tailzie,  David  Earl  of  Leven  conveyed  to  a  certain  order  of  heirs 
certain  lands  and  heritages,  and,  inter  alia,  the  manor-place  of  Moni- 
mail  and  mansion-house  of  Melville,  with  certain  other  subjects 
said  to  have  been  erected  into  the  lordship  arid  harony  o/Mbnimail, 
and  certain  parts  of  the  town  and  lands  of  Utherogill,  "  under  the 
several  restrictions,  provisions,  and  clauses  irritant  and  resolutive, 
with  respect  to  the  lands  and  harony  of  Melville  and  lands  of  Uthe- 
rogill contained  in  the  procuratory  of  resignation  hereinafter  in- 
grossed."  By  the  procuratory  of  resignation  the  lands,  lord^ip.and 
estate  of  Melville  and  lands  of  Utherogill  were  affected  with  the 
restraining  clauses  of  a  strict  entail.  The  question  was,  whether 
evidence  was  admissible  to  prove  that  the  barony  of  Monimail  was 
the  barony  of  Melville  under  another  name.  If  not,  there  were  no 
lands  mentioned  in  the  dispositive  clause  to  which  the  fetters  of 
the  entail  could  be  made  applicable.  Lord  Neaves  held  that  en- 
dence  was  admissible.     "  Clauses  prohibitory,  irritant,  and  resola- 

»  StiHingv.  Dunn,  21  Dec.  1827, 6  Sh. 
272 ;  StewaH  v.  NieoUon,  infra. 

«  StevcaH  v.  NicoUon,  2  Dec  1859, 22 
D.  72 ;  Howden  (JRoeheid's  Tr. )  t.  RoM, 
July  16,  1869,  7  M,  (H.L.)  110,affinMBg 
6  Macph.  300. 

'  Earl  of  Levm  and  Mdville  v.  Cart- 
vn-ight,  12  Jane  1861,  23  D.  1038. 


1  Dalydl  y.  Dalydl,  17  Jan.  1810,  F.C. 

2  Stede  V.  Couper,  15  Feb.  1853, 15  D. 
385,  386,  per  Lord  Cuninghame.  See 
Pitcaim,  1710.  M.  15,590;  DdUm' y, 
Campbdl,  1780,  M.  15,432. 

»  23  and  24  Vict.  cap.  143,  §  11. 

*  See  the  opinions  of  the  Judges  in  the 
case  of  Ckisholm  v.  CkUkolm-BaUen^  and 
authorities  there  referred  to. 
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tive,"  he  observed,  "  may  always  be  made  clear  and  intelligible  in  chawbr  xxyl 
themselves,  and  ought  not  to  bear  reference  to  any  other  deed  or 
document  than  the  deed  of  entai].  But  a  description  of  lands  in  a 
deed  does  not  in  itself  designate  the  thing  intended.  Before  it  can 
be  practically  carried  out,  it  is  necessary  to  inquire  what  subjects 
in  rerum  natura  correspond  to  the  name  and  description  given,  and 
that  inquiry  can  only  be  conducted  by  a  reference  to  extrinsic  evi- 
dence, such  as  must  be  resorted  to  in  all  questions  of  identification. 
....  Such  a  mode  of  inquiry  may  be  necessary,  and  com- 
petent, not  only  as  regards  the  application  of  a  general  leading 
description  in  a  dispositive  or  entailing  clause,  but  also  as  regards 
certain  qualifying  or  restrictive  clauses."  ^  In  reviewing  the  Loixi 
Ordinary's  judgment  the  Court  came  to  be  of  opinion  that  the 
objection  was  excluded  by  the  teims  of  a  former  judgment,  which 
WBS  res  judicata  between  the  parties;  accordingly,  in  the  ultimate 
decision  no  opinion  was  given  on  this  point.  The  admissibility  of 
extrinsic  evidence,  directed  to  the  identification  of  the  subject 
of  an  entail,  is  evidently  governed  by  the  ordinary  rules  applicable 
to  this  kind  of  evidence.^ 

870.  The  only  title  requisite  on  the  part  of  an  entailer  is  the  Personal  right 
possession  of  a  proper  real  or  personal  right  to  the  estate  or  sub-  cienuitie  to 
ject  of  disposition.    The  title  of  apparency  is  not  sufficient ;  but  it  H^i^  "^ 

is  sufficient  that  the  entailer  is  in  a  position  to  give  the  disponee 
the  means  of  taking  infeftment  under  the  conditions  of  the  entail, 
through  the  medium  of  an  assignation  of  writs.  This  point  is 
settled  by  an  early  case,  Napier  v,  Livingstone,  where,  according 
to  Lord  Monboddo's  report,  "  it  was  decided  unanimously,  dissent 
tantum  Karnes,  that  a  man  having  only  a  personal  right  to  lands 
may,  nevertheless,  make  an  entail  in  terms  of  the  Act  1685,  and 
upon  searching  the  records  it  was  found  that  a  great  number  of 
estates,  and  those  the  greatest  of  the  kingdom,  had  been  entailed 
in  that  way."  * 

871.  In  the  leading  case  of  Benton  v.  Anstruthcr,  where  a  pro-  Procuratory  of 
prietor  possessing  on  a  personal  title  made  an  entail  in  the  form  of  Jl^pHetw  ^ 
a  procuratory  of  resignation,  containing  the  usual  clause  of  assigna-  ''^'^'"^J^^.Ji 
tion  to  writs,  the  question  was  whether  the  engrossment  of  pro-  a  good  entail' 
hibitions  and  fetters  in  a  simple  procuratory  of  resignation  (without 

any  substantive  disposition)  was  sufficient  to  subject  the  estate  to 
the  conditions  of  the  entail,  seeing  that  a  title  by  resignation 
would  be  completed  not  upon  the  procuratory  containing  the  con- 
ditions, but  upon  the  unexecuted  procuratory  in  the  title  of  the 

>  23  D.  1061.  »  Napier  v.   Livingstone,  1762,  5  Br. 

s  See  Chapter  XX.    (Extrinsic    Evi-      Sup.  888. 
dence). 

VOL.  L  2  H 


482 


OP  ENTAILS. 


cHApm  xxn.  entailer.    The  case  having  been  appealed,  was  remitted  by  the 

House  of  Lords,  and  ultimately  judgment  was  given,  in  conformity 

with  the  joint  opinion  of  all  the  Judges,  in  favour  of  the  validity 

of  the  entail.^ 

Radical  riglit  a       872.  A  trust-disposition  of  heritable  estate  for  payment  of 

S«tutir  debts,  or  economical  management  with  an  ultimate  purpose  of 

entail.  retrocession,  express  or  implied,  does  not  divest  the  granter,  but 

is  merely  a  burden  upon  his  estate.^    The  truster's  radical  right  is 

a  sufficient  title  to  execute  an  entail  of  the  reversionary  estate, 

and  this  title  subsists  even  where  an  attempt  has  been  made  by 

an  informal  conveyance  to  divest  the  trustee.' 

EntaU  need  not       873.  It  is  not  necessary  that  the  deed  of  entail  should  form 

^«JoftiS«!  part  of  the  feudal  progress  of  titles.    A  disposition  granted  by  a 

proprietor  infeft  to  a  series  of  heirs,  under  the  fetters  of  a  strict 

entail,  recorded  in  the  Eegister  of  Tailzies,  will  be  effectual  to  bind 

the  estate,  though  it  should  not  contain  within  itself  the  machiDery 

necessary  for  obtaining  infeftmcnt ;  and  by  parity  of  reason,  an 

entail  by  a  proprietor  possessing  on  a  personal  title  without  a 

clause  of  assignation  to  writs  will  be  effectual  when  it  is  recorded 

in  the  Begister  of  Tailzies.    A  title  may  be  completed  in  the 

person  of  the  institute  or  heir  of  provision  by  adjudication  in 

implement,  or  by  a  voluntary  conveyance  from  the  heir-general 

In  neither  case  does  the  instrument  which  constitutes  the  warrant 

of  infeftment  require  to  enter  the  Eegister  of  Tailzies. 

874.  These  propositions  were  affirmed  by  the  judgment  of  the 
House  of  Lords  (in  accordance  with  the  collective  opinions  of  all 
the  Judges  upon  a  remit  from  the  House)  in  the  case  of  the  Earl 
of  Fife  V.  Dvff.^  The  opinion  of  the  Court  was  characterised  by 
Lord  Wensleydale  as  "  a  most  able,  full,  clear,  and  learned  state- 
ment of  the  law  of  Scotland  on  this  subject."  *  For  the  purposes 
of  this  book  it  will  be  sufficient  to  state  the  case,  referring  the 
reader  to  that  opinion  for  the  grounds  of  the  judgment.  The  sub- 
ject of  the  action  was  the  entail  of  Carraldston,  executed  by  Major 
Skene  in  1721,  who  at  the  time  of  the  execution  of  the  deed  was  in 
the  possession  of  the  estate  on  a  personal  title.  The  deed  of  entail 
was  in  favour  of  the  entailer  himself  and  certain  heirs-substitute ; 


Statement  of 
the  cases. 


1  RerUon  ▼.  Anstrvther,  5  Dec.  1837, 
16  Sh.  184  ;  remitted  1  March  1842,  1 
BeU,  129 ;  ofniiionB  reported  6  D.  280, 
and  2  BeU ;  affirmed  18  Ang.  1843,  2 
BeU,  214;  Fogo  ▼.  Fogo,  25  Feb.  1840, 
2  D.  651 ;  affirmed  18  Aug.  1843,  2  BeU, 
195. 

<  Campbdl  y.  Edderltne*$  Or«.,  1801, 
M.  "  Adjudication,*'  App.  No.  11. 

'  M*MiHan   v.    Campbell,   14   August 


1884,  7  W.  &  a  441,  affiimiog  9  Sh. 
551.  See  this  and  other  cases  in  this 
branch  of  the  law  stated  infm,  Chspter 
LIV. 

*  Fori  of  Fife  v.  Di^,  2  March  IMI, 
28  D.  657 ;  remitted  19  Jnly  1S€I, 
advised  20  March  1862,  24  D.  936 ;  jodlg- 
ment  affirmed  27  March  1868,  4  Msrq. 
469. 

<»  4  Macq.  492. 
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it  contained  an  assignation  of  writs,  but  no  procuratory  or  precept,  chaptkii  xxvi. 
By  the  disposition  on  which  he  stood  possessed  of  the  estate,  the 
entailer  became  the  assignee  of  an  unexecuted  procuratory  of 
resignation,  by  executing  v/hich  he  might  at  any  time  have  feudal- 
ised the  disposition  in  the  deed  of  entail.    He  did  not  do  so; 
on  the  contrary,  in  the  year  1723,  he  exhausted  the  procuratory  in 
question  by  expeding  a  charter  of  resignation  of  the  lands  and 
barony  of  Carraldston,  upon  which  he  took  infeftment,  and  then 
made  up  a  feudal  title  by  infeftment  in  favour  of  himself  and  his 
heirs  whatsoever.  In  the  charter  of  resignation  no  notice  was  taken 
of  the  previously  executed  deed  of  entail.    In  an  action  raised  in 
1725,  after  the  death  of  Major  Skene,  it  was  contended  that  by  this 
proceeding  the  entailer  intended  to  exercise  the  power  of  revoca- 
tion contained  in  the  deed  of  entail,  but  the  contrary  was  decided 
by  the  Court  of  Session, — a  decision  which  implied  that  the  entail 
was  still  operative  as  a  disposition  of  the  personal  fee.    The  first 
substitute  (who  was  one  of  the  entailer's  heirs-portioners  in  general) 
then  caused  the  entail  to  be  recorded  in  the  Register  of  Tailzies, 
and  made  up  a  title  under  it,  by  general  service  as  heir  of  tailzie 
and  provision,  and  infeftment  upon  a  conveyance  by  the  heir  in 
implement  of  the  settlement.     In  the  proceedings  in  Court  it  was 
contended  that  the  alleged  entail  was  a  mere  obligation  and  not  a 
substantive  deed  of  entail,  and  that  the  Act  of  1685,  by  requiring 
the  insertion  of  the  restraining  clauses  in  the  procuratories  of  re- 
signation and  precepts  of  sasine,  in  effect  provided  that  there  could 
be  no  entail  without  the  means  of  taking  infeftment  by  procuratory 
or  precept    The  Act,  however,  does  not  say  that  a  procuratory  or 
precept  must  be  contained  in  the  deed  to  render  it  valid,  but  only 
that  the  restraining  clauses  must  be  inserted  in  the  procuratories 
and  precepts  upon  which  the  title  is  made  up.    It  was  further  main- 
tained that  the  disposition  in  implement  was  the  real  entail,  and 
tliat  it  ought  to  have  been  recorded  as  such.    These  pleaa  were 
negatived,  and  judgment  was  given  in  favour  of  the  validity  of  the 
entail  constituted  by  the  deed  of  1721.^ 

875.  An  apparent  heir  cannot  effectually  entail  the  lauds  which  Apparent  heir 
he  possesses  on  apparency,  for  this  amongst  other  reasons,  that  the  J^ww  of  c^at- 
institute  or  heir,  if  heir  alioqui  mccessuncs,  would  at  common  law  mg  a  perfect 
be  entitled  to  pass  over  the  entailer,  and  obtain  himself  served  heir 
to  the  ancestor  last  infeft.    His  title  in  that  case  would  not  be 
derived  from  the  entailer,  and  he  would  not  be  bound  by  the  con- 

^  In  ooiueqaenoe  of  an  inquiry  from  the  1685  to  1800,  and  the  result  was  stated 

Bench  as  to  the  mode  of  constitution  of  in  a  classified  report,  an  abstract  of  which 

eotaUs  in  early  practice,  an  examination  will  be  found  in  a  note  to  the  report  of 

was  made  of  the  Register  of  Tailzies  from  the  case  in  24  D.  940. 
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cHApTiR  iivi.  ditions  of  a  grant  which  he  had  not  accepted.^  But  on  the  pria- 
ciple  of  approbate  and  reprobate,  an  institute  may  be  bound  to 
execute  a  strict  entail  of  lands  attempted  to  be  entailed  by  an  heir- 
apparent,  if  the  ineffectual  entail  is  part  of  a  regular  settlement  by 
which  other  lands  are  effectually  entailed  on  the  same  series  of 
heirs.^  It  is  a  different  question  whether  an  entailer  can,  on  the 
principle  of  legaium  rei  alienee,  compel  the  institute  to  entail 
lands  to  which  the  institute  may  have  succeeded  from  a  different 
author.  The  cases  that  have  occurred  are  not  favourable  to  tbe 
assertion  of  such  a  right  on  the  part  of  entailers.'  The  distinction 
is  clearly  drawn  in  the  opinion  of  the  Court  in  the  case  of  ArhUhnol} 
"  Were  a  person/'  it  is  said, ''  to  entail  his  estate,  and  in  the  same 
deed  to  include  an  estate  belonging  to  another,  the  entail  would  be 
void  in  so  far  as  it  related  to  the  eatate  which  did  not  belong  to 
the  grantor ;  but  there  was  no  reason  why  that  deed  should  not 
have  effect  in  so  far  as  it  related  to  that  estate  over  which  tbe 
granter  had  the  entire  disposal."  ^ 

876.  It  is,  of  course,  essential  to  the  validity  of  an  entail  that 
the  maker  should  be  free  to  dispose  of  the  estate  under  its  condi- 
tions and  restrictions.  If,  therefore,  a  proprietor  is  under  obliga- 
tion by  contract  of  marriage  or  other  obligatory  deed  to  settle  his 
estate  on  a  series  of  heirs  unconditionally,  he  will  not  be  allowed  to 
adject  to  the  conveyance  the  restraining  clauses  of  a  strict  entail* 
After  various  decisions,  dealing  with  questions  of  this  description 
on  equitable  considerations,  the  rule  was  finally  laid  down  as 
here  stated.^  Where  the  maker  of  an  entail  reserves  to  himself 
in  his  marriage-contract  the  power  of  entailing  the  estate  settled 
upon  the  heirs  of  the  marriage,  the  power  must  be  exercised  pre- 
cisely in  terms  of  the  reservation.^    A  reservation  in  geneml  terms 


Obl^atlon  in 
marruige-con- 
tnct  not  de- 
feasible by 
enuil. 


^  MarquU  of  (^ydeddale  v.  Eari  of 
DundonaXd,  1726,  M.  1275.  If  the  insti- 
tute were  not  heir  to  the  person  last  in- 
feft,  could  he  adjudge  the  estate  from  the 
heir  of  that  person,  on  the  ground  that 
the  latter  was  liable  under  the  Act  1695 
for  the  debts  and  deeds  of  the  apparent 
heir  ?  It  would  seem  that  the  Statute  in 
question  is  only  applicable  to  the  enforce- 
ment of  onerous  deeds. 

'  CarmickaeL  v.  Carmicheid,  15  Nov. 
1810,  F.G.  ;  affirmed  15  May  1816, 6  Pat. 
155 ;  Murray  v.  Bamtayf  17  Jan.  1811, 
F.C. 

'  StiHinffi  V.  StiHing,  1801,  M.  15,455 ; 
StetoaH  v.  Letlie,  10  Match  1810,  sUted 
in  Sandford  on  Entails,  pp.  191-193. 

«  Arhuthnot  v.  ArbtUhnU,  1792,  Bell, 
Oct.  Ca.  161. 


»  Ibid.  p.  165. 

'  Oordim  v.  Gordon,  1731,  M.  12,981 ; 
Ker  V.  Ker,  1747,  M.  12,987 ;  Strang  v. 
Strang,  1751,  M.  12,988 ;  Mwtro  v. 
Munro,  infra. 

7  Munro  ▼.  Jfunro,  IS  Feb.  1810,  F.C. 
See  also  Spein  v.  Dunhpi  1778,  K. 
18,026 ;  Watson  v.  Pyot,  1801,  M.  "Pro- 
visions to  Heirs  and  Ghildren,"  App.  Koi 
4  ;  UrguhaH  v.  UrquKart,  13  D.  742,  14 
July  1853, 1  Maoq.  658.  Nor  is  it  oom- 
petent,  by  a  subsequent  deed,  to  alter  the 
destination  of  a  nianiage-oontract  settle- 
ment ;  Haig  v.  Haig,  14  Feb.  1857, 19 
D.  419. 

>  MaeneU  v.  MacnaTt  Tn.,  27  Jan. 
1826,  4  Sh.  393,  N.E.  896;  Madads. 
Madeod,  1  July  1828,  6  Sh.  104S. 
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IS  an  authority  to  execute  a  strict  entail  with  such  conditions  as  chaptbb  xxvu 
are  usual  and  reasonable.^ 

877.  It  is  quite  competent  and  not  unusual  to  include  entailed  Effect  of  in- 
and  unentailed  lands  in  one  and  the  same  conveyance.  The  case  of  uai JTufd  an- 
the  Earl  o/Leven  and  Melville  v.  Carticright,  already  noticed,  is  an  ©ntaiied  Unda 
example.*  In  such  cases  the  extent  of  the  entail  is  determined  by  veyance. 
the  restraining  clauses.  An  entail  cannot  be  raised  by  implication ; 
and  therefore,  when  an  heir  of  entail  acquired  the  dmninium  viile 
of  lands,  the  superiority  of  which  was  included  in  the  entailed 
estate,  and  afterwards  resigned  ad  remanerUiam  in  his  own  hands 
as  superior,  it  was  held  that  the  dominium  utile  was  not  thereby 
brought  imder  the  fetters  of  the  entail.*  It  need  scarcely  be  added 
that  an  entail  of  the  dominium  utile  cannot  be  extinguished  by 
consolidating  that  estate  with  a  superiority  held  in  fee-simple ;  for, 
as  was  observed  by  Lord  Monboddo,*  if  that  were  admitted,  an  easy 
way  would  be  found  of  getting  free  of  all  entails  of  lands  held  of 
subjects-superior,  namely,  by  purchasing  the  superiority,  and  then 
consolidating  the  two  estates  by  resignation  ad  remanentiavi. 
Where  however  a  proprietor,  vest  in  the  superiority  and  dominium 
tUile  of  the  same  property,  possesses  on  the  title  of  superiority  for 
forty  years,  it  is  held  that  the  estates  become  consolidated  by  pre- 
scription (the  base  fee  being  extinguished  by  possession  on  the 
title  of  superiority),  even  when  the  effect  of  consolidation  is  to 
bring  the  dominium  utile  under  the  fetters  of  a  strict  entail.^ 
Whether  the  converse  of  this  proposition  would  hold  good,  and  an 
entail  of  a  base  fee  would  be  worked  off  by  prescriptive  possession 
of  the  superiority,  is  a  question  still  undecided,  but  we  do  not  see 
how  it  is  possible  to  resist  the  application  of  the  principle  of  Lord 
Elibank*8  case  in  the  case  supposed. 


SECTION  11. 

What  constitutes  a  Tailzied  Destination. 

878.  Tlie  object  of  every  settlement  in  strict  entail  is  to  per-  object  of  tail* 
petuate  or  continue  the  succession  to  a  particular  estate  in  a  certain  Jl®^^  e»t»na' 
order  of  succession  prescribed  by  the  entailer,  and,  as  incidental 

1  Saadford  on  EntoilB,  199.  See  also  Duke  of  Roxburghe  v.  Wauchope, 

3  £arl  of  Leven  and  Mdville  ▼.  CaH-  9  March  1S25,  1  W.  &  S.  41. 

Wright,  12  Jane  1861,  23  D.  1088 ;  see  ^5  Br.  Sup.  886,  Lord  Napier  v.  ZiV- 

die  liord  Ordinary*!  note,  p.  1060.  ingstone, 

*  Heron  v.  Duke  of  Queenaberry  and  ^  Lord  Elibank  v.  Campbdlt  21  Kov. 

Dtyver^  1783,  1  Or.  St.  &  Pat.  98 ;  Gal-  18S3,  12  Sh.  74 ;  Graham  v.  Dontine,  6 

hraith  ▼.   Graham,  14  Jan.   1814,  F.O.  Aug.  1840, 1  Rob.  346 ;  Wihon  v  PoUock, 

29  Nov.  1889,  2  D.  159. 
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cHAFTKR  xiTi.  to  tbls  object,  to  deprive  the  disponees  and  Leirs  of  entail  of  ihe 

power  of  alienatiDg  the  estate,  or  subjecting  it  to  the  diligence  of 

their  creditors. 

Whether  entail        879.  Whether  at  common  law  a  proprietor  could  make  a  strict 

oommon  law     entail  of  his  estate,  is  a  question  which  has  very  frequently  been 

ititeL^^*      discussed,  without  ever  having   been  precisely  determined.*   It 

is  agreed  by  all  writers  that,  after  the  passing  of  the  Entail  Act, 

1685,  cap.  22,  settlements  in  strict  entail  could  only  be  made  iu 

the  form  and  under  the  conditions  prescribed  by  the  Statute.* 

On  the  other  hand,  it  is  generally  admitted  that  the  notion  of  an 

entail,  as  a  continuing  succession  in  a  selected  line  of  inheritance, 

is  derived  from  the  common   law  of  succession.*    The  Statute 

prescribes  certain  formalities  in  tlie  nature  of  conditions  upon 

which  it  is  made  lawful  to  the  subjects  of  the  Crown  **  to  tailzie 

their  lands  and  estates,  and  to  substitute  heirs  in  their  tailzies, 


^  It  appears  from  Hope's  Minor  Prac- 
ticks,  p.  402,  that,  in  the  opinion  of  the 
profemun  in  the  time  of  that  author,  a 
simple  destination  was  not  binding  upon 
the  heirs  snooeeding  under  it,  and  that  it 
oonld  not  be  made  effectual  by  inhibition, 
but  that  a  clause  de  non  alienando  might 
be  enforced  by  that  diligence  or  by  an  ac- 
tion of  reduction.  In  Chapman  v.  Bryton, 
1759,  5  Br.  Sup.  940,  it  was  found  that 
an  entail  containing  prohibitions,  but 
defectiye  in  the  irritant  and  resolutiye 
clauses,  could  not  be  enforced  by  inhibi- 
tion, the  President  being  of  opinion  "  that 
this  was  a  way  of  making  an  entail  not 
agreeable  either  to  the  Statute  1685  or 
the  common  law  ;  not  to  the  Statute, 
because  it  was  not  recorded  ;  nor  to  the 
common  law,  because  it  did  not  irritate 
the  ri^t  of  the  oontravener,  which  the 
constitution  of  our  feudal  rights  requires." 
In  the  case  of  StftrmorUh  v,  Annandal^^ 
Crt,,  1662,  M.  13,994,  the  Court  sus- 
tained an  entaU  made  before  the  date  of 
the  entail  Statute,  containing  prohibitory, 
irritant,  and  resolutive  clauses  ;  while  in 
Sharp  ▼.  Sharpf  1631,  M.  4299,  a  con- 
tract to  execute  mutual  deeds  of  entail 
was  held  to  be  no  bar  to  scrlling.  In 
CraUj  ▼.  Craig  (Riccarton),  M.  16,494, 
an  entail  antecedent  to  the  Statute  was 
found  to  be  ineffectual  in  a  question  with 
creditors,  by  reason  of  the  want  of  a 
proper  resolutive  clause.  This  judgment 
was  reversed  on  appeal  (1713,  Robertson, 
110),  but  upon  what  ground  does  not 


appear.  Finally,  in  the  case  of  Emi  of 
Roth€9  V.  Philip,  1761,  2  Pat  52,  the 
question  was  pracHcaUy  set  at  rest  by 
the  declaration  of  the  House  of  Lordi, 
'*That  entails  created  of  lands  in  Scot- 
land, with  proliibitive,  irritant,  and  resola- 
tive  clauses,  before  the  making  of  the  Act 
of  Parliament  concerning  Tailzies  in  1685, 
ought  to  be  recorded  in  the  Register  of 
Tailsies  according  to  the  said  Statute." 
As  to  the  efficacy  at  common  law  ul 
entails  containing  prohibitions  intended 
only  to  bind  the  heirs,  see  note  3,  infra  ; 
also  §  880,  note  1. 

*  SUt  1685,  cap.  22. 

'  In  delivering  judgment  in  the  ca*e 
of  Carrich  v.  Buchanan,  5  Sept  1844,  8 
B«ll,  342,  Lords  Brougham  and  Camp- 
bell expressed  a  very  distinct  opinioo 
that  entiiils  conuuniog  prohibitions,  but 
without  irritant  and  resolutive  daoses, 
derive  their  efficacy  from  the  oommon 
law,  and  that  such  entails  are  binding  on 
the  heirs  of  the  destination  to  the  efiect 
of  restraining  gratuitous  alienstioos  in 
contravention  of  the  prefcriUd  order  if 
succession  ;  see  pp.  435  and  443.  See 
also  Lindiey  v.  Otwald,  2  Macph.  249; 
21  March  1867, 5  Macph.  (H.L.)  12,  L.R. 
1  Sc.  Ap.  99.  These  opinioos  are  in 
accordance  with  the  views  stated  by  the 
institutional  writeiv,  particularly  Stair, 
1, 14,  6,  and  2,  3^  58 ;  £nk.  8,  8,  S3  ; 
Mackenzie,  3,  8  ;  also  vol.  ii.  p.  487 ; 
Kames,  Elucidations,  art  42  (ppt  34^6 
of  ed.  1777). 
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with  such  provisions  and  conditions  as  they  shall  think  fit."     It  is  chaftbr  xxvl 
for  the  law  of  succession  to  determine  what  is  comprehended  in 
the  general  idea  or  notion  of  an  entail,  or,  in  other  words,  what 
description  of  settlements  are  protected  by  the  operation  of  the 
Statute  of  1685. 

880.  The  construction  of  heritable  destinations  is  the  subject  Sam«  rales  of 
of  special  consideration  in  a  subsequent  chapter.     In  what  relates  LppiST^'eu^ 


to  the  construction  of  destinations  properly  so  called,  i.e.,  the  inter-  Jf^^f^^Jld. 
pretation  of  terms  designative  of  persons  and  property,  relationship  nat^ns. 
and  order  of  succession,  there  is  no  material  difference  between 
deeds  of  entail  and  deeds  of  simple  destination.  If  a  proprietor 
executes  a  settlement  of  lands  under  the  conditions  of  a  strict  entail, 
reserving  power  to  revoke,  and  thereafter  by  a  separate  deed  revokes 
the  fetters  of  the  entail,  leaving  the  destination  intact,  the  construc- 
tion of  the  subsisting  part  of  the  settlement  will  be  the  same  as  it 
was  before  the  act  of  revocation;  only  the  estate  will  be  disentailed, 
and  will  be  subject  to  the  debts  and  deeds  of  the  disponee  and 
heirs  of  provision.^ 

881.  In  order  to  the  constitution  of  an  efTectual  tailzied  sue-  Requisites  of 
cession,*  it  would  appear  that  three  requisites  must  concur :  (1)  Sid^  desti- 
the  succession  must  be  given  to  a  selected  order  of  heirs,  not  to  ^^^^ 
lieirs-at-law ;  (2)  the  order  of  succesion  must  be  lineal,  i.e.,  without 

division ;  and  (3)  the  heirs  of  provision  must  either  be  named  in 
the  settlement,  or  designed  by  words  of  proper  designation  denot- 
ing a  recognised  category  of  descent  from  persons  named  in  the 
settlement. 

882.  (1.)  It  is  not  competent  by  means  of  a  deed  of  entail  to  Legal  order  of 
perpetuate  the  legal  order  of  succession.  The  object  of  the  Entail  SStbeperpetu- 
Statute  was  not  to  enable  landed  proprietors  to  protect  their  estates  **t^^  ** 


'  The  dociiiiie  here  stated  rests  upon 
the  best  of  aU  authority,  Mhich  is,  that 
no  other  than  the  ordinary  rules  of  con- 
strnction  have  ever  been  applied  to  the 
interpretation  of  destinations  in  deeds  of 
entaiL     It  was  assumed,  and  by  several 
of  the  Judges  expressly  stated,  as  the 
condition  of  the  argument  upon  the  oon- 
stmction  of  the  destination  to  heirs  wliat- 
soever,  in  the  two  oases  of  Macgregor  v. 
OordoUt  8  Macph.  148,  and  Gcrdon  v. 
Oordon'9  Trt,,  A  Macph.   501.     In  the 
Utter    case.    Lord    Barcaple    observed, 
**  In  construing  the  destination  in    an 
entail,  there  is  no  ground  for  adopting 
any  peculiar  or  strict  principle  of  con- 
struction.    The  question  is  simply  as  to 
the  meaning  of  the  entailer  in  the  use  of 


the  words  which  he  has  employed,  there 
being  no  room  for  the  strict  principle  of 
coni»truction  applicable  to  the  fettering 
clauses.  Many  cases  have  occurred  in 
which  a  limited  meaning  has  been  put 
upon  expressions  in  a  destination  describ- 
ing the  cUsses  of  heirs  called.  In  parti* 
cular,  the  expression  'heirs'  or  'heirs 
whatsoever,*  has  been  held  to  mean 
heirs-male  whatsoever,  or  heirs  whatso- 
ever of  the  body.  But  the  ground  for 
adopting  this  limited  sense  of  the  words 
has  been  found  in  the  context,  or  in  the 
prior  investiture." 

^  "Tailzied,"  i,e.,  interrupted  (from 
*'  taiUiTf'  to  cut),  because  the  legal  ordnr 
of  succession  is  interrupted  or  cut  off,  and 
an  arbitrary  one  substituted. 
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CHAPTBR  xxTi.  sgainst  the  debts  and  deeds  of  their  heirs-at-law,  but  to  enable  them 
to  institute  a  series  of  heirs  different  from  that  of  the  legal  order  of 
succession,  and  to  transmit  the  estate  securely  in  the  conventional 
line  of  succession.  "Simple  infeftments,"  says  Lord  Stair,  "are 
those  which  are  taken  to  heirs  whatsoever ;  for  by  that  expression 
we  express  the  lineal  heirs  who  according  to  law  would  succeed  in 
any  heritable  right ;  but  tailzied  infeftments  are,  where  the  lands 
are  provided  to  any  other  than  the  heirs  of  line,  as  when  it  is  pro- 
vided to  heirs-male,  or  heirs  male  of  the  fiar's  own  body.  .  .  . 
Ordinarily,  in  them  all,  the  last  member  or  termination  is  to  heirs 
whatsomever  of  the  last  branch  or  person  substituted,  or  the  dis- 
poner's  heirs ;  and  where  that  takes  effect  by  succession,  the  fee, 
which  before  was  tailzied,  becomes  simple."  ^ 
Destination  to  883.  The  doctrine  thus  explicitly  laid  down  by  our  first  insti- 
«Tcir|inciiidi^g  tutional  writer  is  confirmed  by  a  series  of  decisions  which  establish 
heira-por-        |;ijat  a  nomination  of  "heirs  whatsoever,"  whether  of  the  entailer 

ttonen,  will 

not  support      or  of  the  last  substitute  in  the  destination,  will  not  suffice  to 
"  *"  support  an  entail,  and  that  the  estate  becomes  a  fee-simple  in  the 

person  of  the  last  substitute  under  the  antecedent  part  of  the 
destination.'  ISTor  is  the  construction  affected  by  the  element  of  a 
declaration  that  the  eldest  heir-portioner  shall  succeed  without 
division  ;  for,  as  the  heir  whatsoever  has  the  capacity  of  making  up 
his  title  as  heir  of  line,  ignoring  the  deed  of  provision,  the  tailzied 
succession  is  necessarily  exhausted,  and  the  estate  will  descend  to 
the  heira  at-law  of  the  person  last  seized  in  the  estate  as  of  fee.' 

1  Stair,  2,  8,  48.  XXX.),  wUl  faU  to  be  answered  in  the 

3  Leslie  v.    Dick,   1710,   M.   15,358;  affirmative.       The  snggostion  that  the 

Eari  of  March  ▼.  Kennedy,  M.  15,412,  son  would  have  no  title  to  chaUenge  the 

1760 ;    2    Pat.    49,  the    leading    case ;  alienation  where  the  father  wonld  iocnr 

Ilenrtf  y.    WaU,  13  June  1832,  10  Sh.  the  forfeiture  of  the  estate  for  himaelf 

644  ;  CdvUl  v.  CoivUl,  8  March  1843,  5  and  hia  descendants  is  not  satisfactoiy, 

D.   861;   25  April  1845,   4   Bell,   248.  because  in  the  case  supposed  there  are  no 

See  also  Stair,  u^  tupra,  and  4,  18,  8 ;  remoter  substitutes  in  whore  favour  the 

Enk.  3,  8,  32  ;  Mackenzie,  Inst.  3,  10,  forfeiture  could  take  place.   On  this  poiat 

and  Treatise  on  Tailzies,  4,  9,  1.    It  may  see  Denkam,  v.   MaiUand,  1772,  5  Br. 

be  asked  how  it  can  be  known  that  any  Sup.  623 ;  RuutU  v.  Ru$8dl,  1763,  5  Br. 

individual  is  the  List  heir-substitute  until  Sup.   895  ;   and  Stewart  v.  NicoUon,  2 

after  his  death,  seeing  that«  even  on  the  Dec.  1859,  22  D.  73. 
sapposition  of  his  being  the  sole  existing  *  See  the  cases  of  Gordon  v.  JfoMe,  19 

heir  of  the  destination,  there  is  always  a  Dec.   1851,    14   D.    269;   and  Slede 'v. 

possibility  of  his  becoming  the  father  of  Coupar,  15  Feb.  1853,  15  D.  385,  where 

an  heir.    The  case  of  the  Earl  of  March  the  ultimate  destination  was  to  **hein 

is  an  express  authority  for  the  proposition  and  assignees  ; "  and  Primrose  v.  Prim- 

that  a  last  existing  substitute  may  re-  rote,  9  Feb.  1854,  16  D.  498,  where  the 

settle  the  estate  ;  but  whether  the  new  destination  was  to  "  my  ain  nearest  and 

settlement  be  defeasible  by  the  subse-  lawful    heirs    whatson  ever   in  fee,  the 

quent  birth  of  an  heir- substitute  of  the  eldest  heir-female  and   the  dercendsnti 

original  settlement  is  another  question,  of  her  body  always  exdudbg  all  othtr 

and  one  which,  if  ruled  by  the  analogy  of  heirs-portioners,  and  suoceeding  withoot 

Mackintwn*s  case  (as  to  which  see  Chapter  division. " 


r 
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The  only  consequence  of  the  exclusion  of  heirs-portioners  in  the  chaptkr  xxvi. 
ultimate  destination,  as  it  would  seem,  is,  that  if  the  last  of  the 
proper  substitutes  does  not  evacuate  the  destination,  and  if,  under 
the  destination  to  heirs  whatsoever,  the  succession  should  open  to 
heirs-portioners,  the  eldest  heir-portioner  would  take  the  estate  as 
under  a  simple  destination.^ 

881  In  the  class  of  cases  to  which  reference  has  been  made,  immedute 
some  weight  was  undoubtedly  allowed  to  the  consideration  that  heire"aSiaV° 
the  entailer,  having  completed  his  enumeration  of  the  selected  order  '^^J^J**^ "  *° 
of  heirs,  proceeded  to  call  his  heirs  whatsoever  either  as  a  matter  of 
form,  or  to  show  that  the  estate  should  not  revert  to  the  Crown, 
but  to  his  heirs-at-law.    Notwithstanding  tliese  cases,  the  question 
whether  a  proprietor  might  ex  proposito  entail  his  lands,  under 
a  destination  to  an  institute  and  his  heirs  whatsoever,  or  under 
some  modi6cation  of  that  destination,  was  for  a  long  time  considered 
open  to  discussion.    The  question  having  eventually  been  the  sub- 
ject of  three  consecutive  and  all  but  unanimous  judgments  of  the 
Court,  may  be  regarded  as  finally  settled. 

885.  In  Leni/  v.  Leny?'  the  question  was  raised  upon  a  direction  i>ificn«sioii  of 
to  trustees  to  purchase  landed  estate  in  Scotland,  to  be  entailed  in  Eff^^f  ^ 
favour  of  the  truster's  nephew,  "  and  his  lawful  heirs  for  ever."    It  direction  to 
was  held  that  this  was  equivalent  to  a  direction  to  make  an  entail  in  and  his  heirs." 
favour  of  the  nephew  and  his  heirs  whatsoever ;  that  such  a  destina- 
tion could  not  be  the  subject  of  a  strict  entail ;  that  the  trustees 
were  not  entitled  to  insert  a  clause  of  preference  in  favour  of  the 
eldest  heir-portioner;  and  consequently  that   the  institute  was 
entitled  to  acquire  the  estate  in  fee-simple.    "  We  apprehend,"  say 
the  Judges  in  the  leading  opinion, "  there  can  be  no  reasonable  doubt 
that,  prior  to  the  'Act  concerning  Tailzies,'  the  word  '  tailzie '  meant 
an  instrument  of  conveyance  by  which  an  estate  was  settled  on  a 
selected  and  specified  series  of  heirs ;  and  therefore,  when  the  Par- 
hament  of  Scotland,  in  1685, '  statutes  and  declares,  that  it  shall  be 
lawful  for  His  Majesty's  subjects  to  tailzie  their  lands  and  estates, 
and  to  substitute  heirs  in  their  tailzies  with  such  conditions  and 
provisions  as  they  shall  think  fit,  and  to  affect  the  said  tailzies  with 
irritant  and  resolutive  clauses,  whereby  it  shall  not  be  lawful  to  the 
heirs  of  tailzie  to  sell,'  &c.,  it  seems  impossible  to  give  the  term 
tailzie  in  the  Statute  any  different  or  wider  meaning  than  it  had  in 
the  older  law.    *  To  substitute  heirs '  certainly  means  to  substitute 
one  heir  or  class  of  heirs  to  another  on  a  principle  of  selection  and 
order,  for  substitution  is  a  perfectly  well  defined  ruynien  juris,    *  To 

^  See  the  obsenratioxM  of  Lords  Cowan  '  Leny  v.  Lcnyy  2S  June  1860,  22  D. 

and  Cockbnm  on  this  question,  16  D.      1272  (whole  Court). 
501. 
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cRAFTEB  xxTi.  aifect  the  said  tailzies  with  irritant  and  resolutive  clauses*  can 
mean  nothing  else  than  to  affect  the  succession  of  the  heirs  with 
such  clauses.  .  .  .  Heirs  of  tailzie  are  all  necessarily  heiis— 
hcRrtdes  facti — of  the  entailer.  They  represent  him,  and  take  his 
estate  in  their  order,  subject  to  the  conditions  which  he  has  ap- 
pointed. But  while  one  may  have  heirs  of  this  description,  hsrda 
fadiy  in  an  almost  inexhaustible  series,  it  is  very  different  with  a 
man's  heir-at-law.  He  cannot,  in  any  proper  sense,  have  a  series 
of  such  heirs.  The  person  or  persons,  as  the  case  may  be,  who  on 
his  death  is  or  are  entitled  to  take  up  his  estate  by  service,  and  so 
transmit  it  from  the  dead  to  the  living,  is  or  are  the  only  heir-at- 
law  or  heirs-at-law  that  he  ever  will  or  can  hava  When  the 
estate  has  once  been  taken  out  of  his  lucreditas  jacens  by  service 
and  iufeftment,  the  legal  order  of  succession  to  him  is  exhausted 
by  that  one  step  of  succession."  ^ 
Effect  of  a  886.  In  the  case  of  ilacgregor  v.  Gordofi,^  the  Court  was  called 

uuon  A.*»nd  ^^  Consider  the  effect  of  an  entail  made  in  conformity  with  a direc- 
*»*«jj«*"j»  «»•  tion  in  the  trust-disposition  of  a  landed  proprietor — the  destination 
poztionen.  being  to  the  truster's  natural  son,  "  and  his  heirs  whatsoever,  the 
eldest  heir  female,  and  the  descendants  of  her  body,  excluding 
heirs -portiouers,  and  succeeding  always  without  division  through 
the  whole  course  of  the  female  succession,  whom  failing,  then  to 
the  heirs  whatsoever  of  the  truster."  A  majority  of  the  whole 
Court  (Lord  Curriehill  alone  dissenting)  were  of  opinion  that  the 
case  was  ruled  by  the  judgment  in  Leny  v.  Leny ;  and  that,  for  the 
reasons  given  in  the  case  of  Primrose?  the  destination  to  heirs 
whatsoever  of  the  institute  was  not  converted  into  a  tailzied  desti- 
nation, by  reason  of  the  preference  of  the  eldest  heir-female  and 
her  descendants  to  heirs-portioners.  Lord  Curriehill's  opinion 
proceeded  on  the  assumption  that  a  nomination  of  "  heirs  whatso- 
ever," when  occurring  in  what  purports  to  be  a  proper  tailzied 
destination,  is  to  be  construed  as  a  nomination,  not  of  the  legal 
order  of  heirs,  but  of  the  persons  who,  at  each  time  the  succession 
opens,  stand  in  the  relation  of  heirs-general  to  the  propositus,  or,  as 
the  proposition  was  put  by  his  Lordship  in  the  subsequent  case  of 
Gordon  v.  Gordon's  Trustees,  that  it  is  equivalent  to  a  destination 
to  heirs-female  after  heirs-male.  It  is  obvious  that  the  series  of 
persons  who  might  successively  be  entitled  to  serve  as  heirs-general 
of  the  propositus,  may  come  to  be  very  different  from  the  1^1 

1  22  D.  1 288.  tute  having  faUed  for  want  of  interest  in 

'  McLcgregijr  v.  Gordon^  1  Deo.  1864,  3  the  parties  oaUed  as  defenders ;  see  24  D. 

Macph.  148.     The  ease  was  tried  in  the  687. 

form  of  a  suspension  of    a  threatened  '  PrimroH  v.  Primrote,  9  Feh.  18M, 

charge  by  a  purchaser — a  previous  action  16  D.  498. 

of  declarator  at  the  instance  of  the  insti- 
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ordiT  of  succession,  where  the  first  heir-general  serves  to  the  pro-  chapter  xxvi. 
pohituB  and  is  succeeded  by  his  heir,  and  so  on.  According  to  the 
construction  suggested  by  Lord  Curriehill,  the  succession  would, 
in  the  first  place,  follow  the  line  of  the  heirs  of  the  body ;  and  if, 
for  example,  an  eldest  son  should  succeed,  and  should  die  without 
issue,  the  succession  would  devolve  to  his  brother  by  the  half-blood, 
to  the  exclusion  of  his  sister  by  the  full- blood — the  former  being 
the  nearest  heii*-general  of  the  propositiis,  or  person  from  whom  the 
descent  is  traced ;  the  latter  being  the  heir-at-law  of  the  heir  last 
vest  in  the  estate.  According  to  the  same  construction,  the  suc- 
cession could  never  pass  through  a  father  to  his  sons  by  a  different 
marriage.  But  this  only  proves,  what  is  known  to  every  one 
conversant  with  heiitable  succession,  that  a  destination  to  heirs- 
general  of  the  body,  with  subsequent  limitations  to  heiis  of  the 
coUateral  branches,  is  a  very  different  thing  from  the  legal  order 
of  succession.^  It  does  not  prove  that  the  expression  "  heirs  what- 
soever" means  heirs  of  the  body,  with  subsequent  limitations. 
Notwithstanding  the  acknowledged  learning  of  the  Judge  by  whom 
it  was  propounded,  we  must  regard  the  proposed  construction  of 
"  heirs  whatsoever  "  as  somewhat  fanciful.  The  opinion  has  no 
support  from  authority,  and  in  no  way  detracts  from  the  weight 
due  to  the  judgment  of  the  Court,  according  to  which  the  term 
"  heirs  whatsoever  "  in  a  deed  of  entail  is  to  receive  its  ordinary 
signification,  in  whatever  part  of  the  deed  it  occurs.* 

887.  It  is  to  be  observed,  in  the  case  of  an  ultimate  destination  ultimate  gia 
to  the  entailer's  heirs  whatsoever,  that  although  such  a  destination  t?ve  only  ari 
may  be  altered  by  the  immediately  preceding  heir-substitute,  yet,  if  j!"»p!®  "««• 
that  heir  should  be  unable  {e,g.,  from  mental  incapacity  or  nonage) 

to  execute  a  deed  of  alteration,  the  clause  of  return  will  be  good  as 
a  simple  destination ;  and  the  estate  will  go  to  the  entailer's  heir, 
and  not  to  the  heir  of  the  last  substitute. 

888.  The  case  of  Collow*s  Trustees  v.  Connell  *  settles  a  principle  Destination 
of  importance  in  the  law  of  entailed  destination.     The  final  desti-  Jj^'Si^f  th/'*'' 
nation  in  question  was  of   an  exceptional   character,  being  con- ^i«^  o' *^« 

,  .      *  •     ,  .,     ,  *  1  .     1      -1  f.      rr«      entailer  8um- 

ceived  m  favour  of  the  entailer  s  "  own  nearest  of  kindred.      The  cient  to  snp- 
last  substitute  under  the  previous  branches  of  the  destination  left  P^^*'"®°     • 


'  Soe  tbif  explained  in  Stewart  v. 
NieoUtm,  2  I>ec.  1S59,  22  D.  72-79 
(Lord  Handyside's  note). 

'  The  third  dedaion  to  which  we  re- 
ferred beloDgfl  properly  to  the  subject  of 
tmts  for  the  eiecution  of  entails.  By  it 
the  whole  Court  determined  that  a  trust 
to  execute  an  entail  in  f avonr  of  A.  and 
hia  heirB  wbataoever  ;  whom  failing,  to 
R  and  his  heirs  whatsoever,  ezclading 


heirs-portioners ;  whom  failing,  to  the 
truster's  heirs  and  assignees, — did  not 
entitle  the  trustees  to  limit  the  estate  to 
the  heirs  cif  the  body  of  the  parties 
named,  with  the  view  of  constituting  an 
effectual  entail ;  Qtyrdon  v.  Gordon' % 
Trs,,  2  March  1866,  4  Macph.  501. 

»  CoUow't  Trt.   V.    Conndl,    23    Feb. 
1866,  4  Macph.  465. 
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cHAPTVR  XXVI.  a  general  trust-disposition  and  settlement  of  his  heritable  and 
moveable  estate,  and  the  question  was  whether  it  carried  the  estate 
which  was  the  subject  of  the  entail.  Loi*d  Kinloch  held  that  it 
did  not,  as  a  question  of  intention ;  but  the  Court,  while  agreeing 
in  the  result  (that  the  estate  was  not  carried  by  the  trust-settle- 
ment), did  so  on  the  ground  that  the  destination  to  "  nearest  of 
kindred "  was  a  good  tailzied  destination,  because,  whatever  might 
he  its  meaning,  it  was  limited  to  relations  of  the  blood  of  the 
testator.  Their  Lordships  were  further  of  opinion  that,  in  the  case 
of  a  plurality  of  persons  succeeding  at  the  same  time  under  such 
a  destination,  they  would,  like  heirs -portioners,  be  entitled  to  be 
served  heirs  of  provision.^  The  principle  which  we  conceive  to 
be  involved  in  this  decision  is,  that  any  destination  limited  to  the 
blood  of  the  entailer  is  sufficient  to  support  an  entail ;  from  which 
it  would  seem  to  follow  that  a  destination  to  heirs-general,  exclad- 
ing  those  who  were  not  of  the  blood  of  the  entailer,  is  a  good  tailzied 
destination, — a  conclusion  which  is  not  inconsistent  with  the  prin- 
ciple of  the  decision  in  Macgregor  v.  Gordon, 
Succession  889.  (2.)  The  next  proposition  is,  that  the  succession  under  a 

nmrt^bTwul^^  Strict  entail  must  be  lineal,  or  without  division.  This  is  established 
out  diTiBion.  by  the  cascs  in  which  it  has  been  held  that  an  entail  is  broken  as 
soon  as  the  succession  opens  to  heirs-portioners.^  To  prevent  this 
result,  it  is  usual  to  declare,  in  the  destination  of  the  deed  of  entail, 
that  the  eldest  heir-female  and  her  descendants  shall  exclude  heirs- 
portioners  throughout  the  course  of  the  succession.  Although  a 
provision  of  this  kind  cannot  be  raised  by  implication  in  an  entail 
executed,  it  is  regarded  as  so  much  a  matter  of  style,  that  trustees 
for  the  execution  of  entails  have  been  held  entitled  to  exclude 
heirs-portioners  in  entails  executed  under  their  powers,  where  the 
truster  had  prescribed  a  proper  tailzied  destination,  and  had  given 
directions  for  the  execution  of  a  deed  of  strict  entail.* 

890.  It  is  to  be  observed  that,  even   in  the    case   of  heiis- 

portioners  not  being  excluded  by  the  terms  of  the  deed  of  entail, 

opens  to  heirs-  the  hcir-substitutc  taking  immediately  before  the  succession  opens 

to  heirs-portioners  would  not  take  an  estate  in  fee-simple.    On  the 

contrary,  the  heirs-portioners  would  succeed  as  heirs  of  provision, 


EnUul  subsists 
until  succes- 
sion actuaU^ 


^  4  MMph.  470,  per  Lord  ColonsAj.  But 
see  the  sequel  of  this  case,  where  it  was 
held  that  the  expression  applied  to  a  single 
heir;  14  Feb.  1867  (fumi,  Conndl  v.  Grier- 
ton),  5  Macph.  879. 

^  Maedonald  v.  LockharU  22  Dec.  184?, 
5  D.  372  ;  Farqukar  v.  Farquhar,  28  Nov. 
1 838,  1  D.  121  ;  HuKUr  v.  Kdiit,  11  Dec. 
1834, 13  Sh.  185  ;  dicta  in  EaH  of  March 


V.  Kennedy,  1760,  M.  15,412.  See  sbo 
CoUouf*t  Tr$,  V.  OonneU,  and  other  cues 
oited  in  last  paragraph. 

s  Sprot  v.  Sprvi,  22  Kay  1828,  6  Sb. 
888  ;  ForrtBt'B  Tr$.  ▼.  Farmt,  14  Dw. 
1845,  8  D.  804  ;  Martin  v.  Kdto,  19  Jul/ 
1853,  15  D.  950 ;  21  Maroh  1857,  3 
Maoq.  556  ;  Sands  ▼.  Sattdt,  16  Jml 
1844,  6  D.  865. 
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whether  they  were  or  were  not  the  heirs-general  of  the  heir  last  in  chaptkh  xxti. 
possession.     Indeed  it  cannot  be  known,  until  the  actual  opening 
of  the  succession  to  heirs-portioners,  that  there  will  be  a  plurality 
of  persons  entitled  to  succeed  under  the  destination.^ 

891.  An  entailer  may  provide  specially  for  the  contingency  of  whether  en- 
the  succession  devolving  to  heirs-portioners  then  in   being,  by  vide ftwrfeiMio 
dividing  the  succession,  and  giving  separate  estates  to  these  per-  *"^^"]^\^te 
sons  by  name.     In  this  case,  according  to  the  judgment  of  the  entailed  estates 
House  of  Lords  in  Mure  v.  Mure?  the  succession  would   then  portlonenT 
devolve  to  the  successors  of  these  heirs,  as  if  under  distinct  entails. 
However,  in  the  subsequent  case  of  Sands  v.  Sands,^  where,  in 

certain  events,  the  succession  to  an  entailed  estate  was  divided 
between  the  entailer's  sisters  in  equal  shares,  the  Court  held  that 
the  succession  vested  in  the  ladies  in  fee-simple. 

892.  (3.)  It  may  be  asserted  as  a  general  proposition  that  the  Tailzied  snc- 
only  kind  of  destination  capable  of  supporting  an  entail  is  one  to  a  bTbaLron* 
series  of  persons  named,  with  or  without  substitutions  to  heirs  of  a  reiatiouship. 
determinate  class, — that  is  to  say,  to  persons  standing  in  a  known 

order  of  relationship  different  from  the  legal  order  of  succession, 
but  constituting  a  recognisable  group  of  heirs.  Such  are  heirs- 
male,  heirs-male  of  the  body,  heirs-general  of  the  body,  heirs- 
female,  &c.  In  Macgillivray  v.  Souter,^  it  was  attempted  to  support 
a  limitation  of  heritable  estate  to  heirs  belonging  to  a  particular 
clan,  called  the  Clan  Chattan ;  but  this  was  held  to  be  too  indefinite 
and  intangible  a  limitation  to  form  the  basis  of  a  title.  Indeed, 
the  Court  seem  to  have  experienced  considerable  difficulty  in 
apprehending  the  notion  of  a  clan.  Lord  Ardmillan,  as  Ordinary, 
proposed  to  make  a  remit  for  the  purpose  of  ascertaining,  "  Is^, 
What  is  a  clan ;  and  are  theie  now  any  clans  ?  2rf,  Is  there  a  clan 
known  and  described  as  the  Clan  Chattan ;  and  if  so,  of  what  does 
it  consist  ?  Is  clanship,  or  membership  of  a  elan,  understood  to 
be  transmitted  exclusively  through  males  ? "  The  Lord  President 
M'Neill  thought  that  clanship  was  *'a  very  evanescent  matter 
altogether ; "  and  that  a  party  claiming  to  exclude  the  heir-at-law 
"must  be  able  to  found  on  something  plain  and  tangible,  and 
known  to  the  law."  The  other  Judges  expressed  their  opinions  to 
the  like  effect.® 

^  Per  the  Lord  President  (Lord  Colon-  >  Sandi  t.  Sandi,  16  Jan.  1844,  6  D. 

■ay)  in  CoUow't  Trt.  v.  Ctmnell,  23  Feb.  835. 

1866,  4  Maq>h.  470,  citing  ihe  cases  of  *  MaegiUivray  v.   Souter,   12    March 

Mure  and  Farquhar,  tupra.  1862,  24  D.  759. 

*  ATure  V.  ifure,  16  Feb.  18S7, 15  Sh.  *  24  D.  767  e<  m^.    The  writer  is  not  to 

581 ;  18  May  1838,  3  S.  A  M*L.  237.  be  understood  as  throwing  doubt  on  the 

See  the  Beqoel  of   this  case,   Chraig  v.  power  of  an  entailer  to  exclude  particular 

M^CuUoeh,  21  Feb.  1839,  1  D.  545.  heirs  from  the  succession,  or  to  impose 
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CH AFTER  XXVT. 

SECTION  III. 

Or  Imperfect  Entails  (Omitted  Prohibition:  Omission  of 

Words  binding  the  Institute). 

introdactory.  893.  Imperfect  entails — that  is,  entails  defective  in  the  pro- 
hibitory, irritant,  or  resolutive  clauses,  or  in  the  other  statutoiy 
requisites — have  been  productive  of  more  litigation  than  any  other 
class  of  rights  connected  with  heritable  succession.  The  decisions 
in  the  Ascog  and  Tillicoultry  cases,  in  1830,  presented  an  induce- 
ment to  the  discovery  of  flaws  in  the  restraining  clanses  of  family 
settlements,  which  was  greatly  strengthened  by  the  provisions  of 
the  Entail  Amendment  Act  of  1848,  whereby  entails  defective 
in  regard  to  any  of  the  statutory  prohibitions  are  declared  to  be 
invalid  and  ineffectual  as  regards  all  the  prohibitions ;  and  the 
estate  is  made  subject  to  the  deeds  and  debts  of  the  heir  in  pos- 
session.^ A  largo  body  of  decisions  has,  in  consequence,  been 
accumulated  during  the  last  thirty  years  respecting  the  construction 
of  the  restraining  clauses  of  entails,  the  persons  upon  whom  they 
are  binding,  and  the  consequences,  in  relation  to  the  rights  of  the 
disponees  and  their  creditors,  of  defects  in  the  structure  of  such 
clauses. 
Limits  of  the  894.  The  present  section  maybe  regarded  as  introductory  to 

subject.  ^^^  discussion  of  the  more  technical  branches  of  the  law  of  entail 

which  form  the  subject  of  the  next  chapter,  i.e.,  the  construction 
of  the  restraining  clauses  of  entails,  and  the  other  requisites  of  the 
Statute  1685,  cap.  22.    Though  the  subject  of  imperfect  entails  is 

oonditions,  such  m  that  the  heir  saoceed-  of  such  prohibitiona,  then  tad  in  tfaat 
log  to  the  estate  is,  or  is  not,  to  be  the  case  such  Tailzie  shaU  be  deemed  sod 
heir  suoceediog  to  a  certain  other  estate,  taken  from  and  after  the  passing  of  thii 
or  to  a  title,  &c.  But  the  basis  of  the  Act  to  be  invalid  and  ineffectual  m  ie> 
destination  must  be  relationship.  The  gards  all  the  prohibitionB;  and  the  estate 
condition  of  clanship  is  referred  to  as  a  shall  be  subject  to  the  deeds  and  debts 
case  which  probably  comes  as  near  to  of  the  heir  then  in  poflsesaion,  and  of  his 
relationship  as  any  other  basis  of  des-  successors,  as  they  shaU  thereafter  in 
tiaation  which  can  be  figured.  order  take  under  such  tailzie ;  and  no 
^  11  and  12  Vict.,  cap.  36,  §  43.  That  action  of  forfeiture  shall  be  competent 
where  any  tailzie  "  shall  not  be  valid  and  at  the  instance  of  any  htir-substitate  in 
effectual  in  terms  of  the  said  recited  Act  such  tailzie  againat  the  heir  in  ponssaon 
of  the  Scottish  Parliament  passed  in  the  under  the  paine,  by  reason  of  any  con- 
year  one  thousand  six  hundred  and  eighty-  travention  of  aU  or  any  of  the  pro- 
five,  in  regard  to  the  prohibitions  against  hibitions."  Trust  money  or  Isnds  diiec* 
alienation  and  contraction  of  debt,  and  ted  to  be  entailed  are  to  be  dealt  wiih 
alteration  of  the  order  of  suoctssion,  in  under  this  section  as  if  the  entail  had 
consequence  of  defects  either  of  the  been  executed  in  terms  of  the  trasfeer's 
original  deed  of  entail,  or  of  the  in-  direction.  It  has  been  held  by  the  Ounrti 
vestiture  following  thereon,  but  shall  be  and  eventually  by  the  House  of  Loids.  that 
inva^d  and  ineffectual  as  regards  any  one  an  entail  in  which  the  prohibition  agaiwi 
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no  longer  of  practical  importance,^  it  is  intimately  connected  with  chaptkr  mvi. 
that  of  the  interpretation  of  the  restraining  clauses  of  entails,  and 
for  this  reason,  as  well  as  on  the  ground  of  its  historical  impor- 
tance, we  feel  warranted  in  submitting  to  the  reader  a  somewhat 
extended  exposition  of  the  law  of  imperfect  entails. 

895.  L   EnTiMLS   defective   by    reason    of    the    omission    of  Principle  of 

CERTAIN  OF  THE  STATUTORY  Pkohibitions. — The  principle  of  the  i^^'**^  ^*^*' 
"  Act  concerning  Tailzies "  *  is  the  authorising  the  insertion  in 
deeds  of  settlement  of  series  of  clauses,  designed  for  the  purposes 
of  preserving  the  succession  to  the  heirs  of  the  destination,  and 
of  protecting  the  estate  against  alienation  and  execution  for  debt. 
In  order  that  an  entail  may  be  effectual  against  creditors  and 
gratuitous  disponees,  the  destination  must  be  protected  by  pro- 
hibitions directed  against  the  institute  and  the  heirs  of  entail,  and 
made  distinctly  applicable  to  the  three  kinds  of  contravention  con- 
templated in  the  Statute,  namely, — alienation,  contraction  of  debt, 
and  alteration  of  the  order  of  succession.  The  prohibitions  must 
also  be  "  fenced "  *or  guarded  by  proper  irritant  and  resolutive 
clauses;  the  first  annulling  acts  in  contravention  of  the  pro- 
hibitions ;  the  second  forfeiting  the  right  of  the  contravener 
(usually  for  himself  and  his  descendants),  and  devolving  the 
succession  to  the  next  substitute  in  the  destination.^ 


altering  the  BocceBuon  is  unfenoed,  falls 
within  tbe  soope  of  the  enactment ;  but 
in  nouA  of  the  cases  does  tbe  qaestion 
appear  to  have  been  fuWj  discussed.  The 
esses  are  Cunyngkam  v.  Cunyngkamj  9 
March  1852, 14  D.  636 ;  Dewar  v.  Dewar, 
20  July  1852,  14  D.  1062  ;  Ferguson  v. 
Ferguion,  18  Nov.  1852, 15  D.  19  ;  Soott 
V.  8eoU,  18  D.  168  ;  Lord  RoUo  v.  SoUo, 
24  Nov.  1864,  S  Macph.  78  ;  and  I/amil- 
famv.  DukeofJfamiUtm,  1870,  8  Biacpb. 
(H.L.)48. 

^  /.«.,  in  consequence  of  tbe  above- 
inentioned  provision  of  tbe  Entail  Amend- 
ment Act,  1848,  aee  DemptUr  v.  Demp- 
tier,  8  Maoq.  62.  It  mnst  be  remembered 
that  althongb  prohibitory,  irritant,  and 
resolntive  danscs  are  things  of  tbe  past, 
tbe  rights  which  have  arisen  under  them 
are  of  the  present.  Upon  their  validity 
depend  the  expectations  of  socceaaion  of 
innumerable  beirs-subetitute  in  those  coses 
where  the  heir  in  possession  is  not  in  a 
position  to  obtain  the  requisite  consents 
to  a  disentaiL  As  to  the  abolition  of 
those  dansee  in  modem  entails  see  the 
note  at  the  banning  of  the  next  section. 

'  1685,  cap.  22.    The  leading  enact- 


ment is  as  follows : — "  That  it  shall  be 
Uwfal  to  His  Majesty's  subjects  to  tailzie 
their  lands  and  estates,  and  to  substitute 
heirs  in  their  tailzies,  with  such  provisions 
and  conditions  as  they  shaU  think  fit, 
and  to  affect  the  said  tailzies  with  irritant 
and  resolutive  clauses,  whereby  it  shall 
not  be  lawful  to  the  heirs  of  tailzie  to  seU, 
annailzie,  or  dispone  the  said  lands,  or 
any  part  thereof,  or  contract  debt,  or  do 
any  other  deed  whereby  the  samen  may 
be  apprised,  adjudged,  or  evicted  from 
the  other  substitute  in  the  tailzie,  or  the 
succession  frustrate  or  interrupted,  declar- 
ing all  such  deeds  to  be  in  themselves 
null  and  void  ;  and  that  the  next  heir  of 
tailzie  may,  immediately  upon  contra- 
vention, pursue  declarators  thereof,  and 
serve  himself  heir  to  him  who  died  lost 
infeft  in  the  fee  and  did  not  contraveen, 
without  necessity  any  ways  to  represent 
the  contraveener." 

'  The  Statute  merely  declares  the 
principle  upon  which  an  entail  may  be 
constructed ;  it  does  not  profess  to  pre- 
scribe the  form  of  tbe  clauses  prohibitory, 
irritant,  and  resolutive.  On  such  questionf^, 
as  well  as  on  the  effect  of  deviations  from 
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cBAFTKR  XXVI.       896.  To  CDSure  the  transmission  of  the  estate  to  heirs  of  llie 

On  the  con-      destination  undiminished  and  unburdened,  the  restraining  <;Iau8e8 

Act  1685  im-^*  must  be  perfect.     But  upon  considerations  founded  in  part  on  the 

perfect  entaib  common  law  and  partly  on  the  theory  of  the  Statute,  the  doctrine 

tnai  aoconiing  was  established  that  the  statutory  prohibitions,  when  duly  fenced 

to  tbcir  tenor,  ^jj^j^  irritant  and  resolutive  clauses,  ought  to  receive  efiFect  according 

to  their  tenor ;  and,  consequently,  that  an  entail  defective  in  any 

of  the  prohibitions  could  only  be  defeated  by  doing  the  thing  that 

was  not  efiectually  prohibited.    This,  at  all  events,  was  the  law 

with  respect  to  the  clauses  applicable  to  alienation  and  contraction 

of  debt.    Where,  for  example,  the  entail  was  defective  in  any  of  the 

restraining  clauses  applicable  to  alienation,  the  heir  in  possession 

was  entitled  to  sell  the  estate  or  dispose  of  it  for  onerous  causes  in 

his  lifetime ;  but  he  could  not  burden  the  estate  with  debt^  or  alter 

the  order  of  succession  to  it,  because  in  so  doing  he  incurred  an 

irritancy  which  would  carry  the  estate  to  the  next  substitute.    If 

the  defect  were  in  the  clauses  applicable  to  the  contraction  of  debt, 

the  estate  was  subject  to  voluntary  disposition  In  security  and  to 

adjudication,  but  it  could  not  be  sold  or  re-settled.^ 


the  statntoiy  requirements,  tbe  decuions 
of  the  Courts  are  the  only  guide.  "  It  . 
does  not  appear  to  roe,*'  said  Lord  Chan- 
ceUor  Cottenham,  in  the  case  of  the 
Oiwrfon  entail,  '*  that  any  great  aasbtanoe 
can  be  derived  from  reference  to  the  terms 
o(  the  Statute,  for  that  merely  detcribea 
the  general  rule,  that  in  settlements  to 
be  made  in  pursuance  of  the  Statute  there 
shall  be  clauses  irritant  and  resolutive, 
which  shaU  have  the  effect,  among  other 
things,  of  preventing  any  acts  from  being 
done  whereby  the  suooeadon  shjJl  be 
altered.  •  •  .  The  question  as  to 
what  clauses  shaU  have  that  effect,  is  to 
be  artived  at  from  a  consideration  of  the 
dedstons,  rather  than  from  the  terms  of 
the  Statute. "  Lord  Brougham  remarked, 
"  If  we  go  to  the  Statute,  and  endeavour 
to  shape  our  course  by  any  opinion  to  be 
deduced  from  it,  we  shall  find  that  we 
are  wholly  at  sea,  that  we  have  no  oom- 
pass  or  guide,  and  that  we  must  resort  to 
the  law  as  expounded  by  the  decisions, 
the  Statute  itself  affording  no  decisive 
rule  one  way  or  other  in  the  great  majority 
i>f  cases  which  occur;"  Lang  v«  Zati^, 
Id  Aug.  1889,  M'L.  k  Rob.  884,  890. 

^  The  case  of  the  CaHtton  entail  {CaJlh- 
eaH  V.  Cathcartj  18  July  1831,  5  W.  A  S. 
SI 5)  may  be  taken  to  have  settled  the 


point  that  an  heir  could  not  take  advui- 
tage  of  a  flaw  in  the  restraining  danses 
applicable  to  contraction  of  debt,  so  as 
either  directly,  or  by  adjudication  upon 
fictitious  bill  transactiuns,  to  afienaie  or 
re-settle  the  estate.  But  it  was  long  con- 
sidered an  open  question  whether  crediton 
might  not  take  advantage  of  defedi  in 
the  clauses  applicable  to  alienation.  In 
one  view,  it  was  contended,  a  creditor  was 
entitled  to  adjudge  the  estate,  on  the 
ground  that,  being  subject  to  the  folim- 
taiy  acts  of  the  heir,  it  was  substsntiaUy 
an  estate  in  fee-8imp!e,  or  at  least  he  wis 
entitled  to  adjudge  the  heir's  power  of 
disposal  for  the  purpose  of  executing  a 
disposition  in'  favour  of  himself.  Vm 
question  was  only  formally  decided  in  the 
negative  in  1850  (after  the  law  had  bea 
altered  by  the  Entail  Amendment  Act) ; 
though  it  appears  from  the  opiniooi 
delivered  in  the  Court  of  Session,  and  on 
appeal  in  the  case  referred  to  (Ooekrme^. 
BogU,  25  March  1850,  7  BeU,  65,  affinn- 
ing  11  D.  908),  that  the  doctrine  had  kag 
been  recognised  that  an  entail  oould  ooly 
be  defeated  by  doing  the  precise  thiag 
that  was  not  effectuaUy  prohibited.  The 
authorities  relied  on,  besides  the  esse  of 
Catheart  already  dted,  were  Lord  Jh4**' 
Tr$.  V.  Dunbar,  28  Jan.  1842,  4D.62S; 
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897.  Tlie  clauses  intended  to  prevent  the  alteration  of  the  order  chaptib  xxvi. 
of  succession  come  under  the  operation  of  a  different  principle.    On  Prohibition  to 
the  one  hand,  it  was  settled  that   prohibitions   directed   against  effStSdalT"^ 
altering  the  succession  were  binding  inter  hasredes,  as  conditions  of  condition  of 
the  mrant.    An  heir-substitute  who  had  made  iip  a  title  under  an  ontimtantor 
entail  could  not  alter  the  succession  without  violating  the  condi-  ^JSJl^* 
tioQ  on  which  he  took  the  estate.     If  he  attempted  to  alter  it,  the 

deed  of  alteration  might  be  set  aside  at  the  instance  of  any  of  the 
heirs-substitute  ;  and  an  action  would  be  maintainable  against  the 
heir  under  the  new  settlement,  who,  as  the  gratuitous  disponee  and 
representative  of  the  contravener,  was  held  to  be  liable  in  fulfilment 
of  his  obligations.  Irritant  and  resolutive  clauses  were  therefore 
not  necessary  for  the  protection  of  the  rights  cf  the  heirs-substitute, 
in  a  question  with  heirs  claiming  to  succeed  under  a  deed  of  altera- 
tion of  the  succession.^ 

898.  On  the  other  hand,  without  a  prohibition  directed  against  No  entaU  po«- 
altering  the  order  of  succession,  there  could  be  no  entail  for  any  a  prohibition 
purpose ;  and  for  this  reason,  that  as  far  as  the  right  of  the  heirs-  JSf 8°u!L©bSo^^^ 
substitute  was  concerned,  the  settlement  was  no  better  than  a  deed 

of  simple  destination.  Their  right  was  defeasible  at  the  pleasure  of 
the  heir  in  possession  ;  he  could  at  any  moment  acquire  the  estate 
in  fee-simple  by  executing  a  disposition  to  himself  and  heirs  what- 
soever ;  the  heirs-substitutes  had  therefore  no  such  vested  interest 
in  the  estate  as  would  entitle  them  to  challenge  deeds  of  alienation 


CoArancY,  Vtrnar,2\  Feb.  1844,  6  D. 
728  ;  Dewar  v.  Burden,  26  Nov.  1845,  8 
D.  91 ;  25  March  1850,  7  BeU,  32 ;  and 
LincUay  v.  Barl  cfAboyine,  2 March  1842, 
4  D.  848  ;  5  Sept.  1844,  3  BeU,  254. 

^  SUir,  2,  3,  58,  3d  paragraph  ;  Ersk. 
8,  8, 23 ;  Mackenzie,  3,  8 ;  Karnes,  Eluci- 
datioDS,  art.  42,  pp.  345-6  ;  Earl  ofCaUan- 
der  V.  Lord  John  Bamiltony  1687,  M. 
15,476  ;  Ure  v.  EaH  of  Cravfurd,  17i6, 
M.  4315.  After  the  decisions  in  the  Atcog 
and  TSlieoultry  cases,  cited  infra,  §  900, 
an  attempt  was  made,  in  the  case  of  Cath- 
cart,  to  controvert  the  doctrine  that  en- 
taila  with  prohibitions  were  binding  inter 
h<ertde»,  an  attempt  whidi  caUed  forth  a 
strong  protest  from  Lord  Brougham.  The 
doctrine  that  an  entail  ineffectual  against 
creditors  was  invalid  in  a  qnestion  with 
heirs,  was,  in  the  language  of  that 
high  authority,  ^strauge,  and  pregnant 
with  peril,  and  fonnded  on  a  most  fanci- 
ful construction  of  the  Act  of  1685." 
'*Tbe  ground  on  which  the  Airog  caie 

VOL.  I. 


was  ultimately  determined,"  he  continues, 
"does  not  break  in  upon  that  which  I 
have  taken  the  liberty  of  stating,  that  the 
course  and  current  of  the  authorities  is 
destructive  of  the  proposition,  that  if  an 
entail  is  bad  as  against  singular  successors 
it  ia  bad  intra  familiam. "  The  true  doc- 
trine,  according  to  Lord  Brougham,  is  hud 
down  by  Lord  Kilkerran  in  Gairdner  v. 
Pnmro$e,  1744,  M.  15,501-15,503,  that  a 
fcimple  prohibition  bars  gratuitous  deeds  or 
debts  from  affecting  the  estate,  but  that 
onerous  deeds  and  debts  are  no  otherwise 
barred  than  by  clauses  irritant  of  the  debts 
and  resolutive  of  the  grantor's  rights ; 
CathcaH  v.  Cathcart,  18  July  1831,  5  W. 
k  S.  315,  see  pp.  344-346.  The  point 
was  finally  set  at  rest  by  the  judgment  of 
the  House  of  Lords,  proceeding  on  the  all 
but  unanimous  opinion  of  the  whole  Court 
in  Carrich  v.  Bueikanan,  5  Sept.  1814,  3 
Bell,  342,  which  was  followed  by  Lindtey 
V.  OatDcddy  2  Macph.  249  ;  21  March  1867, 
5  Macph.  (H.L.)  12. 

2l 
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Summary  of 
the  doctrine  of 
imperfect  eo- 
tails  antece* 
dent  to  the 
Entail  Amend- 
ment Act. 


Defect  in  irri- 
tant or  resolu- 
tive clause 
applicable  to 
alienation  or 
contracting 
debt  inyalf- 
dated  the  pro- 
hibition. 


or  contraction  of  debt,  or  to  put  in  force  the  machinery  of  initant 
and  resolutive  clauses  applicable  to  acts  of  that  description.^ 

899.  The  result  of  the  principles  of  law  applicable  to  imperfect 
entails,  prior  to  the  Entail  Amendment  Act,  may  be  thus  stated. 
(1)  An  entail  was  effectual  for  all  purposes  when  it  contaiQcd 
prohibitory,  irritant,  and  resolutive  clauses  applicable  to  acts  of 
alienation  and  contraction  of  debt,  and  a  simple  prohibition  to 
alter  the  succession.  (2)  An  entail  which  did  not  prohibit  the 
alteration  of  the  succession  was  neither  binding  inter  hacredes  nor 
in  a  question  with  creditors.  (3)  An  entail  defective  in  the  re- 
straining clauses  applicable  to  one  of  the  two  acts  of  alienation  and 
contraction  of  debt,  was  binding  in  other  respects,  and  could  only 
be  defeated  by  doing  the  act  which  was  not  effectually  restrained. 
(4)  An  entail  which  merely  prohibited  alteration  of  the  succession 
was  binding  irUer  hctredes. 

900.  As  regards  the  prohibitions  directed  against  alienation 
and  the  contraction  of  debt,  it  must  be  understood  that  a  defect  in 
the  irritant  or  in  the  resolutive  clause  applicable  to  one  of  these 
prohibitions  was  fatal  to  the  prohibition.  It  was  at  one  time  main- 
tained, and  the  argument  prevailed  with  the  Court  of  Session,  that 
although  an  entail  without  irritant  and  resolutive  clauses  was  not 
binding  upon  creditors,  yet  that  in  a  question  inter  hcsredes  the 
heir  in  possession  was  bound  by  the  prohibitions,  and  therefore,  if 
he  sold  or  burdened  the  estate,  an  action  would  lie  at  the  instance 
of  the  heir-substitute  for  reinvestment  of  the  price.^    But  the 


^  This  proposition  is  well  iUnstrated  by 
the  form  of  the  action  in  which  jndgment 
was  pronounced  in  the  Overton  case. 
One  of  the  grounds  of  action,  and  the  only 
one  on  which  the  judgment  of  the  House 
of  Lords  proceeded,  was  that  the  deed  of 
entail  contained  no  sufficierU  prohtbUion 
offaintt  altering  ike  order  of  tueoeition. 
The  heir  in  poeaeasion  brought  an  action 
to  have  it  declared  that,  notwithstanding 
the  entail,  he  had  the  right  to  make  up 
titles  in  fee-simple,  &c.,  and  to  sdl  the 
estate  and  ditpote  of  the  price  at  his 
pleasure.  The  Lord  Ordinary  declared 
and  decerned  in  terms  of  the  conclusions 
of  the  summons,  and,  on  appeal,  his  Lord- 
ship's judgment  was  sustained  and  that 
of  the  Inner  House  reversed ;  Lang  v. 
Lang,  16  Aug.  1839,  M'L.  ft  Rob.  871. 
In  previous  cases,  where  objection  was 
taken  to  the  prohibition  to  alter  the 
succession,  the  conclusions  were  to  the 
effect  that  the  pursuer  was  entitled  to 
expede  a  new  investiture  in  favour  of  him- 


self, his  heirs  and  assignees,  and  there- 
after to  sell  and  dispose  of  the  estate  at 
his  pleasure.  Such  are,  Pitrres*  Trs.  r. 
Campbetl,  1814,  Hume,  873  ;  Jlenderttmr. 
Henderson  (EarlshaU  case),  21  Nov.  1815, 
F.C.  ;  and  OUmour  v.  CadtU  (Liberton 
case),  5  July  1838,  16  Sh.  1261.  On  the 
other  hand,  in  Syme  v.  IHeksont  8  March 
1821,  F.C,  where  the  entail  contained  no 
prohibition  against  altering  the  succesirinn, 
a  trust-deed  for  payment  of  debts  wis  held 
ineffectual  because  not  proceeding  on  the 
narrative  of  an  intention  to  alter  the 
Buooession.  It  has  been  laid  down  that 
creditors  cannot  force  an  heir  of  entail 
to  alter  the  succession  for  their  benefit ; 
Cochrane  v.  Bo^  11  D.  920,  per  Locd 
Moncreiff. 

'  Gordon  Cumming  v.  Chrdon  (Pitlmg 
case),  1761,  M.  15,518  ;  Young  y.  Yoimg, 
1761,  5  Br.  Sup.  884  ;  Sutherland  v.  Sin- 
dair,  1801,  M.  "  Tailae,"  App.  No.  8  ; 
LoekhaH  v.  Denham,  11  June  1811,  F.C. ; 
this  case  was  i^pealed,  and  afterwaidi 
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House  of  Lords,  on  a  consideration  of  the  diflficulty  of  enforcing  chaptkbxxvi. 
obligations  of  this  nature,  and  the  anomalous  results  to  which  their 
enforcement  would  lead,  came  to  the  conclusion  that  the  Legisla- 
ture could  not  have  intended  to  impose  the  obligation,  and  conse- 
quently that  wherever  a  stranger  was  entitled  to  purchase  or  to 
acquire  an  effectual  security  over  an  entailed  estate,  the  heir  in 
possession  was  entitled  to  the  consideration  money .^  The  doctrine, 
then,  that  simple  prohibitions  are  binding  inter  hceredes,  as  we  have 
seen,  did  not  hold  good  with  reference  to  prohibitions  directed 
against  the  alienation  of  the  estate  for  onerous  causes,  or  the  con- 
traction of  debt  so  as  to  affect  it.  A  prohibition  against  altering 
the  succession  was  effectual  to  restrain  alienation  by  mortis  causa 
settlement,  or  by  gratuitous  deed  inter  vivos.^ 

901.  IL  Omission  to  bind  the  Institute. — In  the  class  of  im-  Doctrine  of  the 
perfect  details  may  be  placed  those  settlements  in  which  the  entailer  caae :  Prohibi- 
has  omitted  to  direct  the  restraining  clauses  against  the  institute.  JjJSJr^f  entail 
That  prohibitions,  which  in  terras  are  only  applicable  to  "  heirs  of  nmst  be  ap- 
tailzie,"  do  not  bind  the  institute,  or  immediate  disponee,  was  the  mititutc.  * 
point  decided  in  the  celebrated  Ditntreaih  case,* — ^a  case  which  is 
constantly  cited  as  the  leading  authority  in  the  law  of  entail,  because 
by  it  the  canon  of  strict  construction  was  established  as  the  rule  of 
decision  for  all  questions  upon  the  validity  or  efficacy  of  restrain- 
ing clauses.*    Without  calling  in  question  the  importance  of  Lord 

remitted  to  the  Court  of  Sessiun  for  the  EaH  of  Eglinton,  4   D.   425 ;  18  Aug. 

opinioii  of  the  whole  Court,  but  no  farther  1843,  2  Bell,  149. 

procedure  took  place.     Aic(4  and  Tilli-  ^  Carriekv,  Buchanan,  3  Sept.  1844,  8 

eotdtry  cases,  infra.  BeU,  342,  and  cases  there  cited  ;  LintUey 

^  Stewart  v.  FalUrton  (Asoog  case),  16  v.    OtwaXd,   2  Macph.    249  ;    22  March 

Jnly  1830,  4  W.  A  S.   196;  Bruce  v.  1867,  L.B.  ISc.  Ap.  99,  5  Macph.  (H.L. ) 

Brute  (Tnitconltry  case),  eo  die,  4  W.  A  12.     And  see  Cathcart  v.   CaUicart,  18 

S.  240.    These  cases  harmg  been  decided  July  1831, 5  W.  &  S.  315,  per  Lord  Chan- 

in  the  Court  of  Session  in  conformity  ctUor  Brougham,  p.  346,  citing  Lord  Eil- 

with  the  opinion  then  prevalent,  were  kerran  in  Gairdner  v.  Primroie,  1744,  M. 

by  the  House  of  Lords  remitted  for  the  15,501. 

0|Hnionof  the  whole  Court.    The  Judges,  '  Edmonstone  v.  Edmonttone,  1769,  M. 

by  a  majority,  adhered  to  their  former  4409,  15  April  1771,  2  Pat.  255. 

decision.     The  cases  were  then  heard  by  ^  In  giving  judgment  in  Macgregor  v. 

the  Earl  of  Eldon,  Lord  Wyndford,  and  Broum,  Lord   Brougham  stated  that  he 

Lord  ChanceUor  Lyndhurst,  and,  in  con-  had  frequently  heard  Lord  Eldon,  in  the 

formity  with  their  opinion,  the  judgment  House  of  Lords,  express  his  opinion  that 

of  the  Court  of  Session  was  reversed.     A  the  Duntreath  case  was  the  canon  of  the 

similar  dedsion  was  pronounced  in  a  case  law  of  entail ;  3  S.  A  M'L.  118.    Lord 

where  the  aUeged  contravention  consisted  Brougham  himself   cited   it  more  than 

in  the  granting  of  long  leases ;  Duke  of  once  in  conjunction  with  the  Ascoy  and 

Queentiberry^s  Exrs,  v.  Mar^is  of  Queem-  Tillicoultry  cases,  as  one  of  the  cases  in 

berry,  16  Jnly  1830,  4  W.  &  S.  254.    See  which  the  ancient  law  of  Scotland  had 

also  LordEUbank  v.  Murray,  11  Sh.  858 ;  been  restored  by  the  House  of  Lords  in 

19  March  1835,  1  8.  A  M^L.  1 ;  Camp-  opposition  to  the  opinions  of  the  Judges 

hdl  V.  M.  of  Breadalbane,  1  D.  81 ;  1  of  the  Court  of  Session. 
April  1841,  2  Bob.  109 ;  Montgomerie  v. 
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What  words 
Rufficiently  de 
■cribe  the  in- 
stitate. 


cHAfTKHxxvi.  Maosfielil's  judgment  in  this  aspect  of  it,  it  may  be  observed  that, 
where  the  rule  of  strict  construction  is  granted,  the  questions  pre- 
sented in  the  Duntreath  class  of  cases  present  no  difficulties,  and 
the  discussion  may  be  confined  to  a  statement  of  their  import  in 
the  shortest  possible  compass.  There  are  two  questions  which  may 
arise  with  reference  to  the  institute.  First,  Are  the  three  statutory 
prohibitions,  with  the  relative  irritant  and  resolutive  clauses, 
applicable  to  the  institute  ?  Secondly,  Is  the  person  who  claims 
immunity  from  the  fetters  of  the  entail  the  institute  according  to 
the  conception  of  the  entail  ? 

902.  (1.)  The  question  being,  whether  the  institute  is  named  or 
described  along  with  the  heirs  of  tailzie,  it  is  frequently  onl? 
necessary  to  read  the  restraining  clauses  to  ascertain  whether  tliey 
apply  to  him.  The  Findrassie  ^  and  JDurUreath^  entails  present  no 
questions  of  construction ;  the  restraining  clauses  are  in  terms 
applicable  to  heirs  of  tailzie  and  provision  only.  In  the  Gordon- 
stone  case '  the  statutory  clauses  of  the  entail  commence  with  the 
words,  "  It  shall  be  noways  leisome  nor  lawful  to  the  heirs  of  tailzie 
above  designed,  nor  the  heirs  who  shall  happen  to  succeed  to  the. 
said  lands  and  dignity"  In  other  parts  of  the  clauses  the  words 
"  the  said  heirs  "  are  employed  to  designate  this  class  of  persons ; 
and  it  was  maintained,  but  without  success,  that  though  Sir  Bobert 
Gordon,  the  institute,  was  not  an  heir  of  tailzie,  he  was  an  heir 
succeeding  to  the  baronetcy,  and  therefore  within  the  terms  of  the 
description.  In  Miller  v.  Cathcart  *  the  words  were  "  heirs  of  entail, 
or  any  of  them.''  In  these  eases  argumehts  drawn  from  other 
parts  of  the  deed  to  prove  that  the  entailer  intended  to  fetter  the 
institutes  were  disr^rded,  and  the  estates  were  found  to  be  liable 
to  their  debts  and  obligations.  To  the  same  class  of  cases  belongs 
Steele  v.  Steele's  Trustees,^  where  the  entailer  begins  by  directing 
that  every  'person  and  heir  succeeding  to  the  estate  shall  take  and 


1  Ledie  v.  Ledie,  1762.  Elch.  "Tailzie," 
No.  49.  The  action  was  brongbt  to 
compel  the  institute,  Alexander  Leslie, 
to  make  up  a  title  under  the  entail.  The 
Court  found  that  Alexander  Leslie,  being 
far,  was  not  liable  to  the  irritancies 
contained  in  the  entail,  and  gave  judg- 
ment accordingly,  thereby  overruling  the 
earlier  case  of  WUXiton  v.  WiUAwa^  1726, 
M.  15,458. 

*  EdmontUme  v.  Edmonstone,  Bupra, 
The  action  was  brought  to  have  it  de- 
clared that  Archibald  Edmonstone,  the 
institute,  was  not  subject  to  the  restrain- 
ing clauses  of  the  entail.  The  judgment 
of  the  House  of  Lords  declares  *'  that  the 


api)ellant  being  fiar  or  disponee,  and  not 
au  heir  of  tailzie,  ou^t  not,  by  implica- 
tion from  other  parts  of  the  deeds  of 
entail,  to  be  construed  within  the  pro- 
hibitory, irritant,  and  resolutive  clauses, 
laid  oidy  upon  the  heirs  of  tailzie." 

»  Chrd<m  V.  Hay,  1777,  M.  15,462. 
and  "Tailzie,"  App.  Na  2 ;  IT.  of 
TUchfiM  V.  Cuming,  M.  15,467;  20 
June  1800,  4  Pat.  157. 

«  Miller  v.  CaJthcaH  (Carbiaton  £nto3X 
1799,  M.  15,471. 

'  Stede  V.  Stedt'^  Tn,  (Baldastsrd 
Entail),  12  May  1814,  F.G. ;  24  June 
1817,  5  Dow,  72.  6  Pat  822. 
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bear  the  name  and  arras  of  Steele  of  Baldastard,  and  then  proceeds  chaptbb  xivi> 

to  tie  up  the  estate  by  the  usual  clauses,  which,  however,  are  not 

directed  against  persons  and  heirs,  but  against  "  heirs  and  members 

of  tailzie."    The  last -mentioned  words  were  held  not  to  apply  to 

the  institute.     In  a  subsequent  case  it  was  maintained  in  argument 

that  "  member  of  tailzie,"  standing  alone,  would  have  included  the 

institute,  but  that  its  meaning  was  modified  or  controlled  by  being 

placed  in  juxtaposition  with  the  word  ''  heirs."    It  is  satisfactory 

to  find  that  this  view  of  the  case  was  repudiated  in  the  Court  of 

last  resort;  for,  if  a  word  properly  applicable  to  the  institute 

(which  '*  member  of  tailzie  "  is  not)  were  held  to  lose  that  meaning 

by  being  associated  with  "  heirs,"  it  would  be  impossible  by  the  use 

of  any  language  short  of  naming  the  individual  to  express  that  the 

institute  should  be  subject  to  the  prohibitions.^ 

903.  Observing  that  the  words  heir  and  memhei'  are  to  be  con-  institate  not 
strued  according  to  their  natural  meaning,  and  that  they  do  not  in  oVreU^rpw! 
their  natural  meaning  apply  to  the  institute,  it  is  a  consequence  of  ^^^t^^"^*',)' 
the  canon  of  strict  construction  that  those  words  must  be  limited 
to  their  natural  meaning  when  used  in  any  part  of  the  restraining 
clauses,  notwithstanding  that  the  institute  is  expressly  designed  in 
another  part  of  the  same  set  of  clauses.    The  use  of  the  demonstra- 
tive  "  said "  makes  no  difiference.    The  entailer,  we  will  suppose, 
begins  by  laying  the  prohibitions  upon  the  histitute  and  heirs.    He 
then  adjects  an  irritant  clause  applicable  to  '*  the  said  heirs  of  tailzie." 
Who  are  the  "  said  heirs  "  ?  Only  the  heirs  already  mentioned ;  not 
the  institute ;  because  he  was  not  mentioned  as  an  heir,  but  under 
his  proper  application.    This  simple  consideration  solves  or  explains 
the  remaining  cases  of  Simprim,*  Herbertshire,^    Lanrick,*  and 


^  We  refer  to  Lord  Broaghun's  obser- 
vatuos  on  tliu  oase  in  ifoegrri^or  T.  ^roirn, 
8  Sw  ft  M*L.  84.  *"  I  take  it  to  be  dear/' 
he  says,  "that  according  to  the  principle 
of  the  case,  that,  supposing  '  heirs '  had 
not  been  objected  to,  '  members  of  tailzie' 
would  not  hare  indnded  the  institute. 
The  word  tailzie  is  the  material  word,  for 
he  is  not  a  member  of  tailzie ;  he  is  no 
more  a  member  of  tailzie  than  he  is  an  heir 
of  tailzie ;  he  is  the  first  disponee  or  first 
Uker  by  puichaee"  (3  S.  k  M*L.  112). 

'  Murray  ▼.  Lord  Elibank,  2  July 
183a,  11  Sh.  868  ;  19  March  1835,  1  S. 
ft  M'Lb  1.  Here  the  prohibitions  were 
applied  to  the  institute,  Patridc  Murray, 
wmkuUim;  but  the  irritancy  was  only 
of  the  "  debts  and  deeds  of  the  taid  heirt 
of  taSzie^  or  either  of  them."  The  in- 
stitute was  held  entitled  to  sell 


*  Morehead  v.  Morehead,  2  July  1833, 
11  Sh.  863  ;  31  March  1835,  1  S.  ft 
M'L.  29.  The  prohibitions  were  directed 
against  the  institute  by  name,  and  there 
was  a  general  introductory  clause  declar- 
ing that  the  conditions,  ftc,  '*  and  clauses 
irritant  after  expreet,"  should  be  binding 
upon  him  as  weU  as  upon  the  heirs-sub- 
stitute. But  the  irritant  and  resolutive 
clauses  were  in  terms  only  applicable  to 
heirt.  Lord  Brougham  laid  down  that 
no  general  words  referring  to  a  disponee 
and  to  heirs  of  tailzie  can  fetter  the 
disponee  if  the  restrictive  clauses  do  not 
directly  apply  to  him,  and  wished  to 
insert  a  declaration  in  these  terms  in  the 
judgment. 

^  Brown  v,  Maegregor,  11  March  1837, 
15  Sh.  837  ;  12  Feb.  1838,  3  S.  ft  M'L. 
84.    The  irritant  dause  provided  that, 
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caAPTBB  Mvi.  Fingalton,^  as  well  as  tbe  case  of  Campbell  v.  The  Marquis  of 

Breadalbane  in  relation  to  the  lands  of  Achnonard.'    It  is  uot 

very  likely  that  a  Court  of  law  will  again  be  called  upon  to  declare 

an  estate  free  from  the  fetters  of  an  entail  on  account  of  a  blunder 

BO  palpable  and  glaring  as  that  of  the  omission  to  apply  tbe 

restraining  clauses  to  the  institute. 

Institute  904.  The  cases  in  which  irritant  and  resolutive  clauses  similarlj 

f€ttM«  are^ap-  worded  have  survived  the  ordeal  of  strict  construction  are  of  two 

plied  to  "  Der.  kinds: — Xst,  whcrc  the  word  person  is  used  in  conjunction  with 

sons,   or  woen 

the  prohibition  "  heir ; "  2dly,  where  the  irritant  clause  simply  annuls  all  deeds  in 
termf*"*  Contravention  of  the  prohibitions,  without  mentioning  heirs,  or  only 
mentioning  them  in  such  a  way  that  the  words  may  be  treated  as 
surplusage.  To  the  first  description  belong  the  cases  of  SyvM  v. 
Dickson^  and  the  Dougalston  case;^  to  the  second,  the  Aboyne 
case  and  the  case  of  Carrick  Buchanav,,^  known  better  as  an 
authority  for  the  proposition  that  a  prohibition  against  altering  the 
succession  does  not  require  to  be  fenced  with  irritant  and  resolutive 
clauses.  In  consequence  of  the  judgment  on  the  latter  point,  it  was 
not  absolutely  necessary  to  determine  the  sufficiency  of  the  irritant 
clause  as  applied  to  the  institute,  a  consideration  which  may  tend 
to  weaken  the  authority  of  this  decision,  should  occasion  arise  for 
invoking  the  lenient  spirit  of  criticism  which  characterises  it. 
906.  (2.)  It  has  been  seen  that  an  entail,  if  intended  to  be 


•<in  case  the  keirt  descending  of  my  hody^ 
or  any,  ftc,  ahaU  contravene,*'  Ac,  and 
the  argamnnt  uaed  (unBuooessfaUy)  was 
that  the  institute,  thongh  not  an  heir  of 
entail,  was  an  heir  of  the  body  of  the 
entailer.  See  the  distinction  taken  by 
Lord  Brougham,  p.  115,  between  words 
of  limitation  (or  destination)  and  words 
of  purchase  (cr,  as  we  should  say,  of 
designation). 

^  Logan  v.  Logan,  1  Aug.  1839,  M'L. 
&  Rob.  790  ;  stated  infra,  §  906. 

'  Campbdl  v.  BreadaUHMte,  23  Nov. 
1838, 1  D.  81 ;  1  April  1841,  2  Rob.  109. 

<  Syme  y.  DUhttm,  1799,  M.  15,478  ; 
25  April  1803,  4  Pat.  471.  The  resolu- 
tive clause  was  directed  against  the 
*'  person  or  persons,  heirs  of  tailzie  fore- 
said," and  the  ground  of  decision  appar> 
enUy  was  that  "  person,"  in  the  singular, 
was  disjoined  from  heirs  of.  tailzie,  and 
might  mean  a  person  other  than  the  heir. 

^  Douglae  and  Co,  v.  Glastfcrd,  14 
Nov.  1823,  2  Sh.  487,  N.E.  431;  10 
June  1825,  1  W.  &  S.  328.  This  case 
presents  no  difficulty.      The   resolutive 


clause  was  applied  to  **  each  and  eveiy 
keir  or  perton  contravening. '* 

•  Oarrick-Btichanan  v.  Carri^  25 
Jan.  1838,  16  Sh.  358  ;  5  Sept.  1844,3 
Bell,  342.  The  irritant  clause  provided 
that  "  aU  debts,  deeds,  and  acts  con- 
tracted, granted,  or  done  contraiy  to 
these  conditions  and  restrictions  .  .  . 
shall  be  of  no  force,  strength,  or  effect, 
and  ihall  be  ineffectual  and  unavailable 
againU  the  other  heirt  of  tailzie  and  kein 
v^atsoever  succeeding  to  my  said  lands 
and  estate."  The  Law  Lords  were  of 
opinion  that  the  words  in  italics  were 
surplusage,  or  at  least  that  the  words 
**  other  heirs  "  did  not  neoessarily  im[dy 
that  no  acts  of  contravention  were 
annuHed  other  than  those  committed  by 
an  heir  of  entail.  See  also  Seton  v.  Sek», 
1  March  1854,  16  D.  658;  and  Lindsay 
V.  Eari  of  Aboyne,  5  Sept.  1844,  3  Bdl, 
254.  In  the  terms  of  the  dausei,  and 
the  grounds  of  the  decision,  these  caws 
are  similar  to  that  of  Buchanan  v. 
Carrick, 
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binding  on  the  institute,  must  be  made  specially  applicable  to  him 

in  its  prohibitions  and  fetters.    In  every  entail  there  is  an  institute ;  who  is  the 

if,  then,  the  restraining  clauses  are  in  terms  directed  only  against  SJTSiScIn^ 

the  heirs  of  erUaiL  the  question  arises,  which  is  the  person  to  whom,  ^^  character 

ID  the  character  of  mstitute,  a  fee- simple  estate  is  given  ?    This 

question,  it  will  be  observed,  is  put  with  reference  to  the  initial  or 

elementary  destination,  and  the  decided  cases  enable  us  to  answer 

it  with  reference  to  all  the  forms  of  elementary  destination.     (1) 

To  the  entailer  himself,  whom  failing,  to  heirs  named  or  designed  ; 

here  the  entailer  is  the  institute ;  but  in  this  case  the  entail,  if 

obligatory  at  all,  is  so,  not  in  virtue  of  the  restraining  clauses,  but 

in  respect  of  the  cause  of  granting,  as  marriage,  mutual  engagement, 

or  the  like.^    (2)  To  a  person  iu  being,  named  or  designed  ;  whom 

failing,  to  heirs  named  or  designed ;  here  the  person  to  whom  the 

estate  is  first  given,  if  he  takes  the  estate,  takes  it  as  the  institute, 

or  immediate  disponee.^    (3)  The  destination  being  as  before,  to 

different  persons  in  succession  in  fee,  if  the  person  first  named  dies 

without  having  acquired  the  estate,  does  the  next  surviving  heir 

take  as  conditional  institute ;  and,  if  so,  is  he  bound  by  the  fetters 

of  the  entail,  supposing  these  to  be  directed  only  against  "  heirs  of 

tailzie  "  ?    This  was  the  question  decided  in  the  affirmative  in  the 

Seaforth  case.'    The  terms  of  the  judgment  in  the  Court  of  Appeal 

proved  that,  in  Lord  Eldon's  opinion,  the  first  taker  would  succeed 

in  the  character  of  conditional  institute  ;  since  the  decision  in  the 

case  of  Fogo  v.  Fogo,^  it  is  no  longer  doubtful  that  he  does  so.     The 

Seafm'th  case  is  therefore  a  decision  to  the  efiect  that  fetters 

imposed  upon  a  grantee  in  the  character  of  an  heir  of  entail  are 

obligatory  upon  him  in  the  case  of  his  taking  the  estate  in  the 

character  of  conditional  institute.    The  reason  is  obvious — the 

estate  given  to  the  disponee  is  the  estate  of  an  heir  of  entail ;  his 

succession  in  the  character  of  conditional  institute  results  from  the 


>  Gordon   r.    MaecuUoch,    1791,    M. 
15,465 ;  Maxwdl  v.  Maxwdl  (Munshes), 

1817,  Hame,  875. 

'  Enkine  v.  Balfcmr-IIay,   175S,  M. 
4406. 
'  Mackende  t.    Maehenzie,    24    Nov. 

1818,  F.G.  ;  18  May  1822,  1  Sh.  (App. 
Ca.)  150.  The  jodgment  bean  that  the 
ftppeUant,  the  Hon.  M.  F.  £.  Stewart 
^^\fi\n^,  is,  by  force  of  the  words  in 
the  deed  constituting  her  an  heir  of 
entaQ,  subetitnted  on  failnre  of  her 
brother,  FranciB  John  Mackenzie,  and 
the  other  heirs  and  substitutes  by  the  said 
deed  i^vpointed  to  succeed  to  the  lands 
•ad  estates  prior  to  the  disposition  in 


favour  of  the  said  appellant.  And  therC' 
fore  it  is  declared,  that  as  her  titie  to  the 
Bsid  lands  and  estates  is  only  by  force  of 
the  words  in  such  deed  of  entail  consti- 
tuting her  expressly  an  heir  of  entail  so 
subetitnted,  the  said  appellant  is  bound 
by  the  conditions  declarations,  restric- 
tions, limitations,  clauses  irritant  and 
resolutive,  contained  in  the  said  deed  of 
entail, — p.  155. 

*  Fogo  v.  Fogo,  25  Feb.  1840,  2  D. 
651  ;    remitted  22  June  1841,  2   Rob. 
440 ;  advised  11  March  1842,  4  D.  1063 
judgment  given  18  Aug.  1843,  2  BeU, 
195. 
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cHAPtn  xxTT.  rule  of  law  that  a  substitution  includes  a  conditional  institution  ia 
the  same  character ;  and  by  the  operation  of  that  rule  he  can  take 
no  other  or  higher  estate  than  that  which  is  given  to  him  by  the 
settlement. 
Suna  question,       906.  The  Other  elementary  destinations  are  those  in  which  the 
flnt^veain"  ^tate  is  given,  in  the  first  instance,  to  one  or  more  persons  in  life- 
Uferent.  j-^n^;^  namely — (4)  to  the  entailer  himself  or  to  another  person  in 

liferent,  or  to  several  persons,  conjunctly  or  in  succession,  in  liferent, 
and  to  a  person  in  being  in  fee ;  whom  failing,  to  others :  the  person 
first  called  as  fiar  is  the  institute.^  (5)  To  A.  and  B.  in  conjunct 
fee  and  liferent,  and  to  the  heirs  of  A.  (of  a  certain  class),  whom 
failing,  to  others :  according  to  the  law  of  interpretation  of  destina- 
tions, A.  is  a  fiar ;  he  is  therefore  the  institute  in  the  entail.  To 
A.  in  liferent,  and  to  B.  and  C.  in  conjunct  fee  and  liferent ;  whom 
failing,  to  the  heirs  of  B.  (of  a  certain  class) :  B.  is  the  institute  in 
the  entail.*  (6)  To  A.  for  his  liferent  use  only  ;  whom  failing,  to 
his  eldest  (or  second,  or  other)  son,  whether  in  esse  or  unborn,  in 
fee,  with  a  destination  over :  the  child  first  called  as  fiar,  although 
born  after  the  date  of  the  settlement,  is  the  first  taker  of  the  bene- 
ficial fee,  and  therefore  the  institute  in  the  entail ;  the  fiduciary  fee, 
which  the  law  implies  in  the  gift  to  the  parent,  being  a  mere  trust 
to  preserve  the  estate  until  the  birth  of  the  person  to  whom  it  is 
given  according  to  the  conception  of  the  destination.* 
Under  the  907.  The  consequcnces  of  defects  in  the  statutory  restraining 

bdr"poM^hig  clauses  havc  been  pointed  out  in  the  course  of  our  general  exami- 
nation of  the  law  of  imperfect  entails.  The  most  general  form  in 
which  the  doctrine  of  imperfect  entails  admits  of  being  stated  is 
this,  that,  until  the  law  was  altered  by  the  Entail  Amendment 
Act,^  the  estate  was  subject  to  the  debts  and  deeds  of  the  dis- 
ponee  or  heir  in  possession,  except  in  so  far  as  he  was  restrained 
by  the  fetters  of  the  entail.  One  consequence  of  this  doctrine 
remains  to  be  stated.  An  heir  in  possession  under  an  entail  which 
prohibited  the  alteration  of  the  succession  (and  there  could  be  no 
obligatory  entail  which  did  not),  could  not  make  a  new  entail  >fith 
more  stringent  fetters  even  in  favour  of  the  same  series  of  heirs.^ 


on  imperfect 
entail  could 
not  cure  the 
imperfection 
by  a  new  en- 
tail. 


1  Wdlwood  V.  Wdlwood  (Garvock),  1791, 
M,  15,463,  and  F.C.  Menzia  v.  Memia 
(Culdaree),  1785,  M.  15,436;  ranitted 
80  June  1801,  4  Pat.  242 ;  affirmed  20 
July  1811,  5  Pat  522 ;  Mareht.  of  TUeh- 
Jidd  V.  Cuming,  1798,  M.  15,467,  20  June 
1800,  4  Pat.  157. 

*  atedt  T.  Stede^i  Trt,  (Baldastaid),  12 
May  1814,  F.C, ;  24  June  1817,  5  I>ow, 
72,  6  Pat  822. 

'  Lojan  V.  Logan  (Finga!ton),  20  Deo. 


1836,  15  Sh.  291 ;  1  Aug.  1839,  ML.  k 
Rob.  790. 

«  11  and  12  Vict,  cap.  36,  §  48. 

^  The  aboTe-mentioned  proyinca  of 
the  Entail  Amendment  Act,  by  which 
defectiTe  entails  are  umvenally  left  open 
to  the  attacks  of  crediton,  also  famishes 
the  means  of  correcting  the  defect,  bf 
enabling  the  heir  in  possession  for  the  time 
being  to  acquire  the  estate  in  fee-simple^ 
after  which  he  is  in  a  position  to  execute 


OF  ENTAILS.  505 

He  was  bound  by  tbe  prohibition  against  alteration  to  possess  the  chaptie  zm. 

estate  on  tbe  title  under  which  it  had  been  handed  down  to  him  ; 

and  though  that  title  left  the  estate  open  to  the  diligence  of  the 

creditors  of  future  heirs,  the  defect  could  not  be  supplied,  but  the 

deed,  with  all  its  imperfections,  must  have  subsisted  as  the  law  of 

the  inyestiture  until  the  destination  came  to  an  end.^ 

a  new  entul,  which  wiU  be  binding  npon  '  Urqvkart  r.    Urqwiart,  18  D.   742 ; 

bk  immediate  desoendAnts.      The  cases      14  Jnlj  1S53, 1  Maoq.  658,  and  cases  there 


h  which  this  proTisioii  has  been  taken  cited  ;  Cochrane  t.  BaiUie,  9  Bfaich  1855, 

sdvistage  of  are  aheady  very  nnmeroos.  17  1>.  659 ;  12  March  1857, 2  Maoq.  529  ; 

They  OMutitate  a  large  proportion  of  the  SeoU  v.  SeoU^  6  Dee.  1855, 18  D.  168  ; 

caaee  died  in  the  first  two  sections  of  the  Munro  v.  Muwro,  18  Feb.  1810,  F.C. 
next  chapter  (Construction  of  Prohibitoiy, 
Irritant,  and  Besolntive  Claases). 
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CHAPTER  XXVIL 


STATUTORY  REQUISITES  OF  A  STRICT  ENTAIL 


1.  Of  ths  Threb  Statutort  Pro- 

hibitions. 

2.  Of  THB  Irritant  AND  Rbsolutivb 

Clausbs. 


3.  Of  THB  OTHER  SOLEICNITIES  ES- 
QUIRED BT  THB  Act  1685. 

4.  Consequences  of  inccrring  ax 
Irritancy. 


SECTION  I. 
Of  THE  Threb  Statutory  PROHiBmoNs.^ 


prohibition. 


Registration  is  906.  By  the  Titles  to  Land  Consolidation  Act,  1868  (re-enact- 
to  ciiw«»o/"*  ing  the  provisions  of  11  and  12  Vict,  cap.  36,  section  39,  and  21 
and  22  Vict,  cap.  76,  section  18)  it  is  enacted  in  section  14,  that 
''  Where  a  deed  of  entail  contains  an  express  clause  authorisiDg 
registration  of  the  deed  in  the  register  of  tailzies,  it  shall  not  be 
necessary  to  insert  clauses  of  prohibition  against  alienation,  con- 
tracting debt,  and  altering  the  order  of  succession,  and  irritant  and 
resolutive  clauses,  or  any  of  them  ;  and  such  clause  of  registration 
contained  in  any  deed  of  entail  of  lands  not  held  by  burgage  tenure 
dated  on  or  after  the  first  day  of  October  one  thousand  eight 
hundred  and  fifty-eight,  or  of  lands  held  by  burgage  tenure  dated 


^  Bj  the  TiUea  to  Land  Aot,  1858 
(21  and  22  Vict,  cap.  76,  §  18),  it  is 
enaoted  that  ''Where  a  deed  of  entaU 
oontainB  an  express  clause  aathorising 
registration  of  the  deed  in  the  Register 
of  Tailties,  it  shall  not  he  neoenarj 
to  insert  olaoses  of  prohibition  against 
alienation,  contracting  debt,  and  altertng 
the  order  of  succession,  but  such  olauee 
of  registration  shall  have  in  eyery  respect 
the  same  operation  and  effect  as  if  such 
clauses  of  prohibition  had  been  inserted 
according  to  the  present  law  and  practice, 
and  duly  fenced  with  irritant  and  re- 
solutive clauses."  The  Act  of  1860  (28 
and  24  Vict.,  cap.  143,  §  12)  contains  a 
similar  provision  wiUi  respect  to  entaUs 
comprehending  lands  held  burgsge. 

It  had  previously  been  enacted  by  the 
EntaU  Amendment  Act  (11  and  12  Vict, 
cap.    86,   §  39),    "That  in  any  taOzie 


dated  on  or  after  the  fint  day  of  Aiigwt 
one  thousand  eight  hundred  and  foity- 
eight,  containing  an  express  daoM  autho- 
rising registration  in  the  Reguter  rf 
Tailsies,  it  shall  not  be  necessaiy  to  iniert 
any  irritant  or  resolutive  dausa  in  order 
to  render  such  tailsie  effectual  in  terau 
of  an  Act  of  the  Pariiament  of  Sootlsnd 
passed  in  the  year  One  thounnd  six 
hundred  and  eighty-five,  entitled  Ad 
coneeming  TaUziu^  but  such  dsose  of 
registration  shall  have  in  every  reqKct 
the  same  operation  and  effect  as  tiis  mart 
fonnal  irritant  and  resolutive  cUusbi 
duly  applied  to  every  prohibition,  eon- 
dition,  restriction,  and  limitation  oob- 
tained  in  such  tailsie,  except  only  sach 
prohibitions,  conditions,  Fostriotiooi,  and 
limitations  as  by  the  terms  of  such  tailne 
may  be  spedaUy  excepted." 
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on  or  after  the  tenth  day  of  October  ooe  tboaaaail  imcLs  L::ii»ireti 
and  sixty,  shall  have  in  every  respect  the  same  operanii.-a  4a«i  eir«n!5 
as  if  such  clauses  of  prohibition,  and  such  irricanc  ami  re^^^I^tive 
clauses,  had  been  inserted  in  such  deed  of  enuil.  any  lav  or 
piactice  to  the  contrary  notwithstanding.''  The  excepci«:a  of  Lumia 
held  in  burgage  tenure  is  now  inoperative  in  consequence  ot  the 
abolition  of  burgage  as  a  distinctive  tenure  by  the  Act  of  IS7-L 
By  section  9  of  the  Act  of  1868  it  is  sufiicient  in  tLe  case  of  any 
new  entail  to  refer  to  the  destination  and  entailicg  cLtoses  as  ses 
forth  at  length  in  any  recorded  deed  of  entail 

909.  Intboductory. — It  has  frequently  been  observed,  and  the  "^^""^ 
decisions  support  the  statement,  that  technical  language  is  n«~jt 


necessary  to  the  expression  of  a  valid  prohibition.*    The  investi-  '^°^'^***  • 


ruia 


gation  on  which  we  are  to  enter  will  show  that  rarely,  if  ever,  has  tzon. 
an  entail  been  found  to  be  invalid  in  consequence  of  the  use  of 
inartificial  or  popular  language  to  express  a  prohibition  which  the 
granter  knew  to  be  requisite  to  its  constitution.  In  the  majority 
of  cases,  the  failure  to  give  adequate  expression  to  the  statutory 
reqaisites  of  an  entail  will  be  found  to  be  the  result  either  of  mere 
inadvertence,  or  of  the  use  of  expletive  or  redundant  phraseology. 

910.  In  the  consideration  of  the  subject  of  the  three  statutory  Limits  of  tbe 
prohibitions,  the  discussion  is  designed  to  have  especial  reference  to  cha^. 
the  questions,  what  are  the  acts  which  must  be  prohibited,  and  how 

far  does  the  phraseology  employed  in  the  cases  which  have  been  the 
subject  of  adjudication  conform  to  the  requisites  of  an  effectual 
prohibition  in  terms  of  the  statute  ?  It  is  not  proposed  to  treat  of 
those  cases  in  which  objections  were  taken  to  deeds  of  entail  on 
the  ground  of  defects  in  the  feudal  clauses  such  as  are  common 
to  entails  and  other  conveyances  of  lands.  We  are  only  concerned 
with  entails  considered  as  deeds  of  settlements  It  may  here  be 
noticed  that  a  decision  in  favour  of  the  entail  in  an  action  directed 
against  heirs-substitute  is  binding  on  a  purchaser  from  the  party 
pursuer,  and,  as  it  would  seem,  on  all  concerned.^ 

911.  Before  entering  on  the  consideration  of  the  restraining 


1  "  An  entail  must  oontun  a  tub- 
•tontiye  prohibition  against  alienation  ;  a 
rabttantive  prohibition  against  contnct- 
iog  debt ;  and  a  substantive  prohibition 
against  altering  the  order  of  snooeasion. 
There  is  no  set  form  of  words  in  which 
these  three  prohihitionB  require  to  be 
ezpreesed  ;  nor  is  a  separate  and  distinct 
daoae,  of  any  given  style,  necessary  for 
each  several  prohibition.  But  the  three 
substantive  prohibitions  must  be  all  there, 
tnd  all  of  them  expressed." — Per  Lord 


Gorehouse  in  LUtU  Qilmour  v.  Cadefl 
(Liberton  case),  16  Sh.  1267  ;  cited  with 
approbation  by  Lord  Cottenham  in  the 
Overton  case,  M*L.  A  Rob.  887. 

'  As  an  example  of  the  class  of  cases 
excluded  from  consideration,  we  cite 
Munro  v.  Munro,  S  W.  &  S.  844,  on  the 
point  of  omission  of  the  words  **  for  new 
infeftment,"  in  an  entail  in  the  form  of  a 
procuratory  of  rengnation. 

■  Padwick  v.  Stewart,  1874,  1  R.  697. 
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CHAP,  nvn.  words  appropriate  to  each  species  of  prohibitioD,  it  may  be  noticed 
Prohibition  that  a  prohibition,  whatever  its  object  may  be,  must  be  made 
piiS  distinctly  distinctly  applicable  to  the  entailed  estate,  and  to  all  the  persona 
J^^he  PJ^"  (including  the  institute)  who  are  intended  to  be  bound  by  it.  Of 
uncertainty  as  to  the  application  of  prohibitions  to  the  estate^ 
there  is  an  example  in  the  case  of  the  Earl  of  Leven  and  MdvUk 
V.  Cartwrigkt}  The  subject  of  the  application  of  the  fetters  to 
the  institute  has  already  been  discussed.^  Cases  have  arisen,  and 
others  may  be  figured,  where  it  is  doubtfid  whether  the  pro- 
hibitions were  applied  to  all  the  heirs  of  tailzie,  or  only  to  the 
heirs  of  a  particular  class,  indicated  by  the  context.  This  is 
illustrated  by  the  case  of  DnThar  v.  Duvbar?  where  a  proprietor 
executed  an  entail  of  his  estate  and  baronetcy  in  favour  of  certain 
heirs ;  but,  according  to  the  terms  of  the  subsisting  destination, 
the  baronetcy  was  limited  to  a  different  series  of  heirs.  The  pro- 
hibitions against  selling  and  contracting  debt  were  directed  against 
the  heirs  of  tailzie  generally,  and  also  against  *'  their  heirs  who 
shall  happen  to  succeed  to  the  said  lands  and  dignity"  One  of  the 
heirs  substitute,  who  succeeded  to  the  lands  without  the  dignity, 
brought  an  action  against  the  other  heirs  of  entail  to  have  it 
declared  that  the  estate  belonged  to  himself  free  from  those  restric- 
tions, but  the  action  was  unsuccessful. 

912.  In  Munro  v.  ifunro^  the  entail  contained  a  clause  in- 
tended to  exclude  from  the  succession  any  heir  who,  in  consequence 
of  having  succeeded  to  any  other  title  or  dignity,  should  be  dis- 
abled from  bearing  the  name  and  arms  of  Munro  of  FotUis,  This 
was  followed  by  the  usual  statutory  prohibitions,  which  were 
directed  against  the  heirs  of  tailzie  partiaUarly  and  generally  before 
mentioned.  It  was  contended  by  the  heir  in  possession,  but  with- 
out success,  that  the  prohibitions  were  applied  only  to  those  heira, 


Principle  of 
construction 
illustrated. 


*  Earl  q/  Liven  and  MdvUU  v.  Cari' 
wrigkt,  12  June  1861,  28  D.  1038. 

>  Supra,  Chapter  XX  VI.,  Section  III. 

*  Dunbar  v.  Dunbar  (Hempriggs), 
1790,  M.  15,452;  Duncan's  Digeet  of 
EntaU  Casee,  page  2.  It  is  unneoeasary 
that  we  should  repeat  the  referenoes  to 
thia  most  useful  work,  as  the  cases  re- 
l>orted  in  it  are  indexed  under  the  names 
of  persona  and  places.  The  writer  has 
in  numerous  instances  been  indebted  to 
this  Digest  for  complete  references  to  the 
terms  of  the  restraining  clanseS)  which, 
in  the  older  reports,  are  often  not  given 
at  length,  but  which  Mr.  Duncan,  with  a 
conscientious  devotion  to  his  subject 
which  tlioee  engaged  in  similar  avocations 


can  best  i^preciate,  has  collected  (torn 
the  original  pleadings.  It  is  to  be  re- 
gretted that  the  Digest  is  confined  to 
cases  upon  the  validity  of  the  restnining 
dauses  of  entailx. 

«  Munro  v.  Munro,  15  Feb.  1826,  4 
9h.  467,  N.E.  472  ;  25  July  1828,  8  W. 
it  S.  344.  See  also  Nairn  v.  Nairn, 
1736,  Elch.  "Tailsie,"  No.  5  ;  14  May 
1786,  Cr.  St.  ft  Pat  192,  where  there 
was  a  clause  "prohibiting  the  hein* 
female  of  the  said  Mai^garet^  her  body,  or 
any  oiher  of  the  heita-male  and  of  taihae 
above  written  (except  the  hens-male  of 
the  said  Margaret's  body),  to8el],"fte.; 
and  it  was  found  that  the  prohibitioo 
applied  to  Margaret,  Lady  Nairn. 
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referred  to  in  the  previous  clause,  who  should  succeed  to  a  title,  chaf.  nrn, 
and  who,  according  to  that  clause,  were  bound  to  denude  of  the 
estate.  The  above  are  cases  in  which  the  Court  has  refused  to 
admit  what  has  been  termed  a  ''malignant  construction"  for  the 
purpose  of  defeating  the  entail  In  any  view,  it  should  seem  that 
the  words  "  entailed  estate"  and  '*  heirs  of  tailzie,"  or  "  substitutes/'^ 
sufficiently  designate  the  subject,  and  the  objects  of  the  disposition. 

913.  We  pass  to  another  general  proposition  applicable  to  every  ProhifaitkNM 
part  of  the  mechanism  of  the  restraining  clauses,  which  is,  that  the       «■*»«■»« 


prohibitory,  irritant,  and  resolutive  clauses  must  be  complete  in|*^*°yg^^^ 
themselves,  so  that  the  sense  is  expressed  without  the  necessity  of  pmioiuiy  eze- 
reference  to  other  instruments  containing  corresponding  provisions.  "*^  •"^^ 
The  leading  case  is  that  of  Countesswells,^  where  a  proprietor, 
having  executed  a  valid  deed  of  entail  containing  proper  restrain- 
ing clauses,  by  a  subsequently  executed  settlement  revoked  the 
destination  contained  in  the  first-mentioned  deed  of  entail,  and 
disponed  the  estate  to  a  different  series  of  heirs, ''  under  the  burden 
of  the  provisions,  conditions,  restrictions,  limitations,  declarations, 
clauses  irritant  and  resolutive,  of  the  said  entail."  This  deed  did 
not  contain  executorial  clauses ;  consequently,  a  title  was  made  up 
by  adjudication  in  implement,  and  in  the  decree  and  relative 
charter  of  adjudication  the  prohibitory,  irritant,  and  resolutive 
clauses  were  engrossed  at  length.  It  was  held  (1)  that  the  second 
deed  was  a  new  settlement  of  the  estate,  and  that  it  could  not 
receive  effect  as  a  nomination  of  heirs  supplementary  to  the  first 
deed ;  and  (2)  that,  as  a  new  settlement,  it  did  not  constitute  an 
entail  effectual  against  purchasers,  because  it  did  not  contain  the 
prohibitory,  irritant,  and  resolutive  clauses  required  by  the  Statute. 
In  the  subsequent  case  of  Forbes  v.  Gammdl?  in  relation  to  the 


*  In  DalrympU  v.  fftmter,  17  June 
1784,  6  Pat.  807,  the  reetnining  cbiues 
were  directed  agunst  the  "  enbetitiiteB  be- 
fore  mentioned,  and  described  by  name ; " 
and  this  was  held  to  include  the  descen- 
dants of  the  body  of  the  heira-sabstitnte 
preTionsly  named.  In  Holme$  v,  Cuninff- 
hame,  13  Feb.  1851,  13  D.  iiS9,  the  reso- 
luttTe  clanse  of  an  entail  was  directed 
against  the  institute,  "or  any  of  the 
otber  of  tailzie  above  specified;"  the 
OBussion  of  the  word  ** heirs"  in  this 
connection  was  held  immaterial. 

*  OammeU  y.  Cathcart,  13  Nov.  1849, 
12  D.  19  ;  13  Dec  1852,  1  Miioq.  362 ; 
Bromfdd  v.  Patermm,  1784,  M.  15,618  ; 
19  May  1786,  3  Pat.  51.  The  judgment 
bean,  "That,  in  respect  the  disposition 
of  1758  differs  in  several  articles  from  the 


entoil  of  1783,  ...  and  that  this 
disposition  was  followed  by  charter  and 
infeftment,  therefore  it  is  to  be  held  a 
new  aetdement  of  the  etiate.  In  two  later 
cases  the  same  principle  of  construction 
was  applied,  i.e.,  that  the  new  deed,  ad- 
mittedly incomplete,  could  not  receive 
efiect  as  a  nomination  of  heirs,  because 
the  old  and  new  destinations  were  funda- 
mentally distinct ;  Munro  v.  BtUier-John- 
ttone  (Corehead),  1868,  7  M.  250  ;  Fowler 
v.  Fowler,  1869,  7  M.  420.  See  also  a 
sequel  to  the  CounteitweUt  case,  Kenny  v. 
Taylor,  1875,  2  R.  636.  The  above  were 
cases  inter  hceredet, 

*  Lord  Forbe$  v.  OammeU,  14  May 
1858,  20  D.  917.  See  also  Lindny  v. 
Earl  of  Ahoyne,  2  Mar.  1842,  4  D.  843  ; 
3  Sept.  1844,  3  Bell,  254 ;  Paterton  v. 
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Nomioatioii  of 
beire  need  Dot 
contain  re- 
stTainin^ 
claoaefl  m 
ffretnio. 


CHAP,  zxm.  estate  of  Drumtoehty  (which  was  settled  by  the  same  entailer  and 
ia  the  same  terms  as  the  Couniesswells  estate),  it  was  held  that  a 
deed  of  entail,  bearing  reference  to  the  prohibitions  and  fetters 
contained  in  a  previously  executed  deed,  could  not  be  interpreted 
as  an  obligation  to  convey  under  the  conditions  referred  to,  and 
that  an  entail  coidd  not  be  established  by  setting  up  the  decree 
and  charter  of  adjudication  as  the  statutory  deed  of  entail.  And 
BO,  in  Cochrane  v.  Baillie,  where  the  deed  contained  an  obligation  to 
make  an  entail,  followed  by  a  procuratory  of  resignation  in  which 
the  fetters  were  set  forth  by  way  of  reference,  it  was  held  that  no 
action  lay  for  implement.^ 

914.  An  entailer,  by  reserving  the  necessary  power,  may  alter 
the  destination  of  the  estate  by  a  deed  of  nomination  of  heirs* 
which  deed  need  not  contain  the  fetters  of  the  entail  in  words  at 
length  (nor,  it  is  presumed,  even  by  reference) ;  provided  that  there 
is  such  a  reference  to  the  deed  of  entail  as  shall  effectually  incor- 
porate tlie  nomination  of  heirs  with  the  subsisting  destination.  And 
although  such  a  nomination  should  take  the  form  of  an  actual  dis- 
position to  the  substituted  heirs,  it  would  not  be  held  to  constitute 
a  new  settlement,  unless  it  contained  a  revocation  of  the  destination 
in  the  original  entail.^  Whether  a  partial  revocation  of  the 
original  destination,  coupled  with  a  nomination  of  or  conveyance  to 
the  substituted  heirs,  woidd  be  held  to  be  a  new  settlement,  and 
80  to  render  necessary  a  repetition  of  the  prohibitions  and  fetters, 
is  a  question  which,  in  the  present  state  of  the  law,  does  not  admit 
of  a  definite  answer.  It  would  seem,  according  to  the  observations 
of  Lord  St.  Leonards  in  the  CaurUesswells  case,^  that  it  is  a  question 
of  circumstances,  whether  a  nomination  of  heirs  is  equivalent  to  a 
new  settlement.  In  that  case,  the  original  destination  was  entirely 
swept  away,  and  the  actual  deed  of  destination  was  thus  completely 
disjoined  from  the  disposition  containing  the  prohibitions  and 
fetters.  It  was  therefore,  as  already  seen,  held  to  be  a  new 
settlement  of  the  estate,  and  ineffectual  as  an  entail.  In  the  case 
of  Fraser  v.  Lord  LovcU,  the  heirs  nominated  by  the  entailer,  under 


Ledie  (Balquhain),  1  Joly  1845,  7  D. 
950 ;  Cochrane  v.  BaiUie^  infra.  An  to 
the  case  of  Lavorie  v.  Spalding,  1764,  M. 
15,612,  see  obeervationa  by  Lord  Mon- 
crei£F,  4  D.  859,  and  by  Lord  St.  Leo- 
nards, 1  Maoq.  863.  It  would  seem  that 
an  entail  by  reference  was,  prior  to  the 
Entail  Amendment  Act,  a  binding  settle- 
ment inter  haredes, — Don  y.  Don,  1713, 
M.  15,591  ;  but  under  that  Act  the  heir 
in  possession  is  entitled  to  take  advantage 
of  the  defect  to  acquire  the  estate  in  fee- 


simple,— CbcAnzne  v.  BatUte,  17  D.  659, 
and  12  March  1857,  2  Maoq.  529. 
^  Cochrane  ▼.  BaiUic,  twpra, 

>  StewaH  v.  Porterfidd,  15  Ifay  1821, 

1  Sh.  9,  N.E.  6  ;  remitted  24  May  1826, 

2  W.  &  S.  369  ;  judgment  23  Sept  1S31, 
5  W.  &  S.  515. 

>  Fraser  v.  Lord  Lovat,  28  Feb.  1842, 
1  Bell,  105.  The  references  to  tiie  jiv- 
Tiotts  proceedings,  which  were  raj  pro- 
tracted, will  be  found  in  Bell's  report 

*  1  Maoq.  3645. 
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a  reserved  power,  by  the  deed  of  1812  *  were  snbetitoted  in  the  cbat.txtil 
destination,  so  as  to  have  priority  in  the  succession  over  the  hdis 
of  the  original  settlement;  and  that  settlement  was  not  even 
described  by  its  date,  but  was  only  identified  by  leferrace  to  ita 
provisions.  The  original  destination,  although  not  formally  re- 
voked, was  virtually  superseded,  by  reason  of  the  beiiB  of  the 
destination  being  postponed  to  those  of  a  new  destination  which 
might  last  for  ever.  This  casecomes  very  near  to  making  an  entail 
by  reference ;  nevertheless  the  deed  of  1812  vras  held  effectual  as  a 
nomination  of  heirs ;  and  Lord  St  Leonards,  while  suggesting  (in 
his  opinion  in  the  CouiUesswells  case)  that  it  had  not  been  well  con- 
sidered, does  not  in  the  result  dissent  from  its  conclusions,  or  dis- 
pute its  authority  as  a  precedent' 


915.  The  objection,  that  words  material  to  the  sense  of  pro-  Elect  of 
hibitory  or  other  restraining  clauses  are  written  on  erasures,  may  ^SSiSil^ 
here  be  noticed,  in  so  far  as  it  involves  the  consideration  of  the  <^i»*f*  o^ 
principles  of  construction  applicable  to  the  superinduced  writing. 
The  rule  of  the  law  of  Scotland  in  relation  to  erasures  which  are 
not  noticed  in  the  testing  clause  of  the  deed,  is,  as  was  seen,'  that 
the  erasure  is  presumed  to  have  been  made  after  the  execution  of 
the  deed,  and  consequently  that  the  words  are  to  be  taken  pro  non 
Kriptis.  If  the  erasure  is  in  substaiUialibus,  it  may  be  fatal  to  the 
deed.  When  an  erasure  is  said  to  be  in  stAstajUialibus,  this, 
according  to  the  latest  exposition  of  the  law,^  must  refer  to  the 
words  that  are  written  on  the  erasure,  and  not  to  those  which  are 
supposed  to  have  been  obliterated.  The  supplying  conjectural 
words,  for  the  purpose  of  destroying  the  deed,  is,  according  to  the 
same  authority,  a  "  malignant  construction,"  and  is  unsupported 
either  by  principle  or  authority.^  The  application  of  these  rules 
to  the  construction  of  the  restraining  clauses  of  entails  may  be 
stated  in  the  words  of  Lord  Westbury :  "  The  words  written  on  the 
erasure  are  taken  pro  non  scriptis.  If  such  words  are  essential  to 
the  clause  in  which  they  are  found,  and  the  clause  without  them 
is  insensible,  the  clause  is  void ;  and  if  the  clause  so  avoided  be 
essential  to  the  deed,  it  follows  that  the  deed  also  becomes  void  ; 
but  if,  after  rejecting  the  words  written  on  the  erasure,  the  words 
which  remain  are  sufficient  to  enable  the  Court  to  ascertain  the 
meaning  of  the  clause,  and  to  give  its  proper  effect  to  it,  then  the 
words  rejected  are  not  indispensable,  and  the  clause  does  not 
become  void.     If  the  erasure  occurs  in  one  of  the  fencing  clauses  of 

^  P.  110  of  the  report  in  1  Bell.    The  *  See  Anihentication  of  Deeds, 

ongnud  entail  bean  date  25  Juie  1808,  *  Per  Lord  Chelmsford,  4  Macq.  590. 

and  n  qnoted  in  1  Bell,  105.  ^  Per  Lords  Westbnry  and  Chelmsford 

'  1  Blaoq.  365.  in  OoUan  v.  OoUan,  infra. 
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CHAP.  XXVII. 


Entail  miut 
prohibit  acts 
of  disposition. 
The  word 
"  Alienate  "  in 
effectual,  and 
comprehends 
leases. 


a  deed  of  entail,  and  the  words  written  on  the  erasure  are  taken 
pro  rum  seripiia,  it  is  necessary  that  the  remaining  words  should  be 
a  sufficient  expression  of  the  proper  effect  of  the  clause  according 
to  a  strict  and  necessary  construction  of  such  remaining  words.  It 
is  not  sufficient  that  you  are  able  to  infer  the  intention  from  the 
words  which  remain ;  it  is  necessary  that  tbey  should  express  that 
intention  and  no  other."  ^  An  erasure  would  appear,  therefore,  to 
be  equivalent  in  effect  to  a  blank,  or  to  the  omission  per  ineuriam 
of  a  part  of  the  draft ;  *  and  so,  where  the  word  ''  not^"  or  other 
essential  word,  is  interlined  or  written  in  small  characters  between 
two  current  words,  it  is  held  pro  nan  scripto?  If  the  fact  of  erasure 
be  disputed,  it  is  a  subject  of  proof.^ 

916.  II.  Prohibition  against  Auenation. — A  settlement  in- 
tended to  constitute  a  strict  entail  under  the  Act  1685  must  con- 
tain a  prohibition  ''  whereby  it  shall  not  be  lawful  to  the  heirs  of 
tailzie  [or  institute]  to  sell,  annailzie,  or  dispone  the  said  lands,  or 
any  part  thereof."  It  is  not  necessary  that  all  the  operative  words 
of  the  Statute  should  be  used ;  it  is  enough  that  the  act  of  disposi- 
tion is  prohibited.  The  word  "alienate"  appears  to  be  the  term  most 
appropriate  to  the  expi'ession  of  the  prohibition,  as  it  is  undoubt- 
edly the  most  comprehensive  in  its  meaning.  It  is  the  term  most 
properly  descriptive  of  conveyance  in  the  form  of  a  disposition  or 
procuratory  of  resignation  for  new  iufeftment ;  ^  and  it  includes— 
as  was  found  in  the  cases  on  the  Queensbeny  leases,^ — alienation 
by  leases  of  unusual  duration,  or  for  an  inadequate  considera- 
tion. In  BorUine  v.  Bonitine  "*  it  was  contended  on  the  part  of  the 
heir  in  possession,  that  because  the  deed  of  entail  contained  a 


1  ChUan  v.  OoUan,  2  Jnly  1863,  4 
Maoq.  585,  reversing  24  D.  1410,  see  p. 
687.  See  al«o  Bontine  v.  Bmvtiney  19 
March  1863,  1  Macph.  665,  and  the  two 
following  eaace,  on  the  oonBtmction  of 
material  words  which  were  partly  written 
on  erasures,  namely,  BotweU  v.  Bo9weil, 
31  Jan.  1852,  14  D.  378,  and  Ilovfdm 
V.  Qlauford,  7  July  1864,  2  Macph.  1817  ; 
fiom.  Borihwick  v.  QUutford,  9  Nov.  1853, 
16  D.  37.  In  Prater  v.  Frater  (11  March 
1854,  16  D.  863),  the  words  **  it  shall  not 
be  lawful,"  and  in  Shepherd  v.  ChraiU  (21 
July  1847,  6  BeU,  153),  the  words  denot- 
ing the  first  heir-substitute,  were  written 
on  erasures.  These  errors  were  held  to 
be  in  ettentialibut, 

'  Of  this  nature  was  the  omission  in 
the  irritant  dauae  of  the  Hoddam  entail, 
Sharjit  v.  Sharpe,  18  April  1835,  1  S.  & 
M'L.  594. 


*  Munro  v.  BuOer-JoknaLom^  1868,  7 
Macph.  250. 

«  ffamilUm  v.  lAndtey-BuehndL,  1869, 
8  Macph.  328. 

'  Per  Lord  Meadowbank  in  iTMiiZton 
V.  Macdowaly  8  March  1815,  F.C.  See 
pp.  318  and  829. 

•  Dyike  of  Qveentherry't  Tr9,  v.  EtH 
of  Wemyu,  1807,  M.  "  Tailsie,"  App. 
No.  15 ;  17  Dec.  1813,  5  Pat.  758 ;  M 
Case,  25  May  1813,  F.C,  12  July  1S19. 

1  Bligh,  337,  and  more  folly,  6  F^  466 
et  9eq,  And  se^  the  case  of  Jhtktrf 
Boxburghev,  Ker,  5  Pat.  609and768,tf 
to  feus.  The  subject  of  the  exerdss  of 
powers  of  f  euing  and  leasing  under  entuli 
is  treated  infra* 

^  Bontine  v.  Boniine,  24  March  1864, 

2  Macph.  918. 
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special  prohibition  to  grant  leases,  except  in  the  exercise  of  the  chap.  xzvn. 
powers  thereby  given,  therefore  the  general  prohibition  against 
alienation  was  not  intended  to  apply  to  leases,  and  that  the  special 
prohibition  against  alienation  by  leases  was  ineffectual,  inasmuch 
as  it  was  not  fenced  with  irritant  and  resolutive  clauses.  This 
argument  did  not  prevail,  and  the  entail  was  held  good.  "  It  is 
settled  law,"  said  Lord  Deas,  *'  that  in  a  deed  of  entail  a  prohibi- 
tion to  alienate  is  a  prohibition  against  all  leases  not  expressly 
permitted  by  the  entail,  with  the  exception  of  such  as  fall  to  be 
regarded  as  ordinary  acts  of  administration.  I  further  hold  it  to 
be  clear,  although  not  so  authoritatively  settled,  that  if  there  be 
two  prohibitory  clauses  in  an  entail,  directed  against  the  same  act 
or  acts,  the  defective  nature  of  the  one  will  not  prevent  the  other, 
if  distinct  and  unequivocal  in  itself,  from  receiving  effect"  ^ 

917.  The  decision  in  Glassford's  Trustee  v.  Glassford,^  taken  in  AHeDation 
connection  with  the  earlier  cases,  leaves  no  room  for  doubt  that  prohtbhe/by 
the  word  "  dispone "  is  sufficient  for  the  purpose  of  a  prohibition  ^•^'SJUJ*'* 
against  alienation  by  other  means  than  that  of  de  prcesenti  convey-  pone." 
ance.'    In  that  case  the  objection  taken  was  that  the  letter  "  n  " 

of  the  word  dispone  in  the  prohibitory  clause  was  written  on  an 
erasure,  and  the  decision  seems  to  have  proceeded  on  the  supposi- 
tion that  the  word  had  been  originally  "  dispose,"  which  in  the 
opinion  of  some  of  the  Judges  was  a  better  word  for  the  purpose 
than  dispone,  as  being  more  comprehensive.*  The  terms  of  the 
prohibitory  clause  are  not  stated  in  the  report ;  but  we  presume 
they  had  not  included  the  word  "  alienate,"  which,  as  we  have 
seen,  would  have  been  sufficient  of  itself  to  support  the  entail  in 
80  far  as  relates  to  the  first  of  the  statutory  prohibitions. 

918.  A  prohibition  to  sell  does  not  strike  at  gratuitous  aliena-  ".Sen"iiisnffl- 

cient,  ft8  not 

tions,  as  was  found  in  the  case  of  Russell  v.  Rv^ssell.^    Where  an  including  gra- 
entail  declared  that  it  should  not  be  in  the  power  of  the  heirs  t?on&  *  *"«°*" 
succeeding  to  the  estate  **  to  sell,  alienate,  impignorate,  or  dispone 
the  said  lands  and  estate,  or  any  part  thereof,  either  redeemaUy  or 
under  reversion,"® — and  in  another  case,  where  the  word  " irre- 

^  2  Macph.  922.  sqaander  or  pat  away  "  the  estate  was 

'  Giaigf<nrC$  Tr,  ▼.  GUmford^  7  July  held  sufficient  to  bar  alienation. 

1864,  2  Macph.  1317.  ^  Rsmdl  ▼.  RvMdl,  7  Dec   1852,  15 

'  See  opinions  in  HamiUon  v.   Mae-  D.   192.     Under  this  entail  the  Court 

dcnadf  iupra.      Also  EllioU  v.  Pott,  14  sustained  proTisions  granted  to  younger 

March  1821,  lSh.(App.Ga.),  16  ;i81fiW%  chUdren  before  the  date  of  the  EntaU 

V.  Dttn,  22  June  1829,  3  W.  &  S.  462.  Amendment  Act,  in  excess  of  the  powers 

*  According  to  the  eridence  of  an  en-  competent  to  the  proprietor  as  an  heir  of 

grayer,  the  letter  '*  s  "  of  dispose  was  dis-  entail,   and  also  found  that  the  entail 

tinctly  visible  through  the  superinduced  was  invalid  under  the  43d  section  of  that 

writing.    As  to  the  sufficiency  of  popular  Act. 

language,  see  Cummipg  v.  Gordon,  1761,  •  Earl  ofEglinUm  v.  Montgomerie,  14 

M.    15,518,    where    a   prohibition    "to  Feb.    1845,   7   D.  425;  8  July  1847,  6 

Bell,  136. 

VOL.  I.  2  K 
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CHAP.  xxTiL  deemably  "  was  used,  but  the  first  four  letters  were  written  on  an 
erasure,^ — it  was  held  that  irredeemable  sales  were  not  effectually 
prohibited. 
ProhibitioB  919.  Prohibitions  against  alienation  cannot  be  implied  from 

^nwoUm^*  expressions  which  are  properly  applicable  to  the  contraction  of 
^^'^njmT'"  ^^^^  ^^  ^  ^^®  alteration  of  the  succession ;  as,  for  example,  that 
properly appii-  the  heirs  shall  not  '* burden  the  said  estate ;"*  or  '* infringe  the 
cable  to  debta.  foj^g^^jj  tailzie ; "  *  or  "  do  any  other  fact  or  deed  that  may  anywise 

affect,  burden,  or  evict "  the  estate ;  *  or  '*  do  any  facts  or  deeds  in 
prejudice  of  the  other  heirs  their  right  of  succession."  ^ 

Contwctlon  of  920.   III.   PROHIBITION  AGAINST  CONTKACTION  OF  DEET.— With 

prohibitMUn  the  exception  of  the  CarleUm  case,  and  one  other  case  in  which  the 
Sut^"  ^  ^*  same  style  was  followed,  there  are  no  reported  decisions  in  which 
deeds  of  entail  have  been  found  defective  in  the  terms  of  the  prohibit 
tory  clauses  applicable  to  the  contraction  of  debt,  and  it  would  be 
useless  to  attempt  to  anticipate  objections  which  have  not  occurred 
and  which  are  not  likely  to  occur  in  practice.^  The  prohibition 
desiderated  by  the  Statute  is  one  making  it  unlawful  for  the  heirs 
succeeding  to  the  estate  "  to  contract  debt,  or  do  any  other  deed 
whereby  the  samen  may  be  apprised,  adjudged,  or  evicted  from  the 
other  substitute  in  the  tailzie."  What  is  essential  is  a  prohibition 
directed  against  the  institute  and  all  the  heirs  of  entaiF  against 
the  contraction  of  debt  in  such  a  way  that  the  estate  may  be  made 
the  subject  of  eviction  by  adjudication  or  other  legal  diligence.' 
The  reference  to ''  other  deeds  whereby  the  estate  may  be  evicted," 
which  is  usually  inserted  in  compliance  with  the  statutory  formula, 
is  understood  to  relate  either  to  feudal  delinquencies  or  to  deeds 
ejusdem  generis  with  the  debts  which  are  the  substantive  object  of 
the  prohibition.     The  Statute  requires  that  the  contraction  of  debt 


^  Bonodl  V.  BMwea  (Anduiileck),  81 
Jao.  1852,  14  D.  S78. 

'  Hepburn  v.  EaH  of  BopeUmn,  17 
Feb.  1732,  and  on  appeal,  5  April  1784, 
Duncan*!  Digest,  p.  88. 

>  Campbdl  V.  Wighiman,  1746,  M. 
15,505. 

«  Sindairr.  Sinclair,  1749,  IC.  15,882  ; 
14  Feb.  1750,  Cr.  St.  &  Pat.  459. 

"  Seott  Nisbet  r.  Young,  1763,  M. 
15,516  ;  21  Feb.  1765,  2  Pat.  98. 

'  The  unreported  case  of  Wei$h  v. 
HobertaoHf  14  Jane  1820,  cited  in  Dan- 
can's  Digest,  p.  103,  was,  we  hesitate  not 
to  say,  erroneously  decided,  if  any  deci- 
sion was  meant  to  be  given  adverse  to  the 
efficacy  of  this  claose,  as  to  which  see  the 
interlocutor  ;  Dancan's  Digest,   p.   169. 


By  this  entail  it  was  declared  not  to  be 
lawful  "  to  contract  debts,  whsreby  the 
same  [the  estate]  may  be  evicted  or  bsr- 
dened  to  the  prejudice  of  the  next  heir  of 
taillie  succeeding  by  the  order  above 
mentioned"  Eviction,  being  a  gensnl 
term,  must  include  eviction  by  l^gal  dOi- 
genoe ;  and  the  case  of  Seton,  16  D.  659, 
is  an  authority  to  the  effect  that  evidioB 
from  the  next  substitute,  and  not  from 
the  contravener  himself,  is  the  conse- 
quenoe  which  is  contemplated  by  tbe 
words  of  the  Statute,  and  against  whieh 
it  is  necessary  to  direct  the  prohibitioo. 

^  See  on  this  head  Wavdkope  r, 
Wauehope,  1884,  11  R.  424. 

'  Per  Lord  President  Otlonsay  is 
AHnUhnoU  v.  ArbtUhnoU,  8  Bisqih.  887. 
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l»y  the  heirs  of  entail  should  be  prohibited,  not  absolutely,  but  with  chap,  xxvii. 
reference  to  the  estate  ^  or  to  the  interest  of  the  substituted  beirs.^ 

921.  It  was  suggested  by  one  of  the  Judges  in  the  second '*Dei>t*' or  an 
CarUton  case,*  that  unless  the  word  "  debt "  is  used  in  the  clause,  Sroni  tmut  be 
the  contraction  of  debt  is  not  eflfectually  prohibited.     The  modified  *^' 
statement  of  this  proposition  by  Lord  Deas,  that  the  word  "  debt," 

or  one  of  equivalent  import,  must  be  used  is  probably  more  correct.* 
"To  wadset  or  burden  with  infeftments  of  annualrent,  nor  any 
other  servitude  or  burden,  .  .  .  nor  to  do  any  other  fact  or 
deed  ,  .  .  whereby  the  said  lands  may  be  afifected,"  was  the 
expression  used  in  the  Carleion  entail,  and  this  was  found  to  be 
insufficient,  first  by  Lord  Moncreiff  in  1830,^  and  more  recently  by 
the  First  Division  of  the  Court  ®  in  an  action  founded  on  the  43d 
section  of  the  Entail  Amendment  Act.  And  where  an  irritant 
clause,  in  the  branch  of  it  applicable  to  the  prohibition  against  the 
contraction  of  debt,  irritated  in  the  event  of  contravention  only 
"  bonds "  and  **  obligements  made  in  the  contrair,"  the  entail  was 
held  inefiectual  to  protect  the  estate  against  even  such  debts  as 
were  constituted  by  bonds  and  obligements.^ 

922.  A  prohibition  "to  contract  debt   upon  the  estate"  is  a  Effect  of  ex- 
sufficient  compliance  with  the   statutory  requirement;®  and  theRBQrJeTor^* 
adjection  of  the  words  "by  any  security  whatsoever"   does  iiotf/a?!*"t  •• 
weaken  the  expression,  for  the  words  are  properly  descriptive  of 

judicial  securities  (including  adjudication),  as  well  as  of  voluntary 
securities.^    Objections  to  the  prohibitions  on  the  ground  that  the 


>  Per  Lord  CampbeU,  3  BeU,  290  ;  Bee 
abo  3  Maq>h.  S37,  per  Lord  President 

'  Sdfm  ▼.  S€t(m,  1  March  1854,  16  D. 
659. 

*  CaAtaH  v.  CaihcaH,  1  Macph.  766, 
per  Lord  GurriehiU. 

^  1  Maq>h.  767.  See  the  case  of 
Suiheriofnd  v.  Sindair,  26  Feb.  1801, 
P.C. ;  aod  M.  "Tailaie,"  App.  No.  8, 
where  a  danae  waa  floatamed  prohibiting 
the  beirs  '*  to  contract  or  take  on  iummet 
of  money,  whereby  the  said  lands  and 
others  foresaid  may  be  affected  or  eWcted 
from  them.' 

*  CaikeaH  v.  CatheaH,  12  Feb.  1830, 
8  Sh.  497, 502.  TheheirinpoesesBionhad 
grantedabiU  for  £150,000,  without  value, 
vith  the  view  of  constitnting  a  debt  on 
which  adjudication  might  follow.  Lord 
Moncreiff  foond  that  the  entail  contained 
no  prohibition  against  the  contraction  of 
debt  whereby  the  estate  might  be  adjudged 


or  evicted,  but  that  the  heir  had  not  in 
fact  contracted  any  such  debts.  The 
judgment  of  the  Court,  and  of  the  House 
of  Lords  on  appeal,  6  W.  &  S.  815, 
rffirmed  his  Lordship's  judgment  on  th^ 
latter  point  only. 

*  Catheart  v.  CathcaH,  81  March  1863, 
1  Macph.  759.  Similarly,  Fraser  v. 
Praser,  1879,  7  R.  184. 

'  Martin  v.  Sir  G,  Dunbar,  17  July 
1844,  6  D.  1320.  See  also  CatkeaH  v. 
Madaine  (Lochbuy),  1  July  1846,  8  D. 
970,  where  the  omission  of  the  words  '*  to 
contract  debt,"  in  the  charter  and  sasine 
foUowing  on  an  entail,  was  held  to  leave 
the  estate  open  to  execution  for  debt. 

®  Ikwar  V.  Burden,  26  Nov.  1846,  8 
D.  90  ;  25  March  1850,  7  Bell,  32  ;  Seton 
V.  SeUm,  1  March  1854,  16  D.  659. 

>  ArbuthnoU  v.  ArhtUhnoU,  27  2£ay 
1865,  3  Macph.  835,  see  the  Lord  Presi- 
dent's observation,  p.  838  ;  also  ffowden 
{Rocheid's  Tr.)  v.  R)cheid,  July  16,  1869, 
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CHAP,  nvn.  entail  contained  powers  of  burdening  the  estate  to  a  limited  extent, 
or  selling  a  part  of  it  to  satisfy  provisions  to  jounger  children,  have 
not  been  sustained.^  In  the  Ahayne  case,*  a  prohibition  **  to  burden 
or  aifect  ^  the  said  lands,  in  whole  or  in  part,  with  debts  or  sums  of 
money,"  was  sustained  by  unanimous  judgments  in  the  Court  of 
Session  and  House  of  Lords.  "  A  prohibition,"  said  Lord  Camp- 
bell, "against  burdening  the  land  with  debt,  and  a  prohibition 
against  contracting  debt,  whereby  the  land  may  be  adjudged  or 
burdened,  having  the  same  legal  operation,  are  substantially  the 
same.  If  the  heirs  of  tailzie  were  to  contract  debt  and  allow  the 
land  to  be  adjudged  for  the  debt,  could  it  be  contended  that  they 
had  not  '  burdened  or  affected  the  same,  in  whole  or  in  part,  with 
debt.'  The  express  prohibition  in  this  case  commences  at  the 
point  where  the  more  general  prohibition  would  practically  begin 
to  operate."  In  the  Fi7izean  case,^  which  was  decided  on  appeal 
along  with  the  Aboyru  case,  the  words  ^  or  affect "  were  wanting. 
The  clause,  which  in  other  respects  was  identical  with  that 
of  the  Aboyne  entail,  was  held  to  import  a  prohibition  to  contract; 
debt,  satisfying  the  words  of  the  Statute. 

923.  IV.  Prohibition  AGAINST  ALTERING  THE  ORDER  OF  Succes- 
sion.— This,  according  to  the  result  of  the  decisions,  appears  to 
.be  the  most  vulnerable  of  the  prohibitory  clauses^  as  it  was,  accord- 

iCBuc(^ion.^  ing  to  the  law  which  prevailed  before  the  passing  of  the  Entail 
Amendment  Act,  the  one  in  which  an  error  was  most  prejudicial 
to  the  entail.  From  the  Argaty  case  to  the  case  of  Elphindmt  v. 
Burrell  in  1830,  no  less  than  sixteen  cases  are  reported  in  which 
deeds  of  entail  were  challenged  on  the  ground  of  defective  expres- 
sion of  the  statutory  prohibition  against  altering  the  succession;* 


Frequency  of 
errors  in  the 
expression  of 
prohibition 


7  Macph.  (H.L.)  111,  affirming  6  Macph. 
800 ;  HamtUon  v.  LiruUey-Budrndl, 
1869,  8  Macph.  S2S. 

^  CaUon  V.  Mackenzie,  1872, 10  Macph. 
(H.L.)  12;  Rogerton  v.  Rogenon,  1872, 

10  Macph.  698  ;  Malcolm  v.  Kirk,  1878, 

11  Macph.  722. 

*  Lindtay  v.  Eari  of  Aboyne,  2  March 
1842,  4D.  348  ;  5  Sept.  1844,  3  BeU, 
254  ;  Cochrane  y.  Bogle  and  Co.,  25  March 
1850,  7  BeU,  C5. 

'  The  words  "  or  affect "  are  not  essen- 
tial, vide  infra, 

*  J  dam  V.  Farquharton,  18  June  1840, 
2  D.  1168 ;  5  Sept.  1844,  3  BeU,  295. 
These  cases  were  decided  on  the  authority 
of  three  prior  cases  in  the  Court  of  Session, 
JSaggari  ▼.  Vans  Agnew  (Sheuchan),  19 
Dec.  1820,  F.G.  ;  Mackenzie  v.  Mackenzie, 
(NewhaU),  23  May  1823,  2  Sh.  331,  N.E. 


293 ;  Nttbtt  V.  Sir  2>.  Moneritf  {C^f]er 
drae),  10  June  1823,  2  Sh.  381,  N.E. 
839.  In  two  of  these  cases  the  pn»- 
hibitory  clause  was  identical  with  that  ol 
the  Aboyne  and  Ftmean  entaik,  and  in 
the  third  it  was  the  same  in  substance.  A 
good  summary  of  the  previous  csies  will 
be  found  in  Lord  J^viswoode's  note  to 
AHnUhnuU  v.  ArbuthnoU,  3  Mscpb.  89& 
'  Two  cases  of  a  different  descripkioii» 
but  presenting  a  considerable  dmilsrity 
in  their  circumstances,  haye  been  dcddtd 
since  the  passing  of  the  Entail  Amend- 
ment Act ;  these  are  OoUan  y.  GdUm,  21 
D.  1410,  4  Maoq.  585 ;  and  Bontkie  v. 
Boniine,  19  March  1863,  1  Macph.  66& 
In  both  cases  the  deeds  contained  fiop* 
prohibitory  clauses  directed  againit  the 
alteration  of  the  succession,  which,  bov- 
ever,   were    alleged    to    be  vitiated  by 
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of  these  only  three  were  found  to  contain  effectual  prohibitions ;  chap,  ixvii. 
and  one  of  the  cases,  that  of  LocKbuy}  after  being  repeatedly  over- 
ruled, was  formally  pronounced  by  the  House  of  Lords  to  be  "  no 
longer  law."  '  The  defective  clauses  in  the  cases  which  have  been 
submitted  to  adjudication  are  all  of  the  same  general  description  ; 
and  the  nature  of  the  error  is  such  that,  when  distinctly  appre- 
hended, no  difficulty  can  be  experienced  in  determining,  in  any 
other  case,  whether  the  prohibition  falls  within  the  exceptional 
category. 

924.  According  to  the  conception  of  the  Statute  1685,  the  deed  ProYiibition 
of  entail  ought  to  contain  a  positive  prohibition  directed  against  afteraUonof*" 
deeds  whereby  the  succession  is  "  frustrate  or  interrupted  ; "  or,  as  ^^,  "^^^^v^^d 
it  is  usually  termed,  a  substantive  prohibition  against  alteration  of  consequen- 
the  order  of  succession.*    In  the  cases  of  the  class  to  which  we  ^    ^* 
have  referred — of  which  the  Earldiall  case  *  may  be  cited  as  one 
of  the  least  open  to  criticism — the  alteration  of  the  succession  was 
either  not  prohibited  at  all,  or  was  prohibited  as  a  consequence  of 
the  contravention  of  the  previously  expressed  prohibitions  against 
alienation  and  contraction  of  debt.    This  is  very  clearly  explained 
in  the  speeches  of  Lords  Cottenham  and  Brougham  in  the  leading 
case  of  Lavg  v.  Lang}    After  reviewing  the  previous  decisions,  the 
Lord  .Chancellor  proceeds,* — "The  EarlshaU    case,   in    1815,  is 
stronger.    The  prohibition  was  against  selling  or  contracting  debts, 
or  doing  or  committing  any  fact  or  deed,  civil  or  criminal,  whereby 
the  said  lands  and  estate,  or  any  part  thereof,  might  be  in  anywise 
adjudged,  evicted,  or  forfeited  anyways  from  them,  or  might  be 
'  affected  in  prejudice  and  defraud  of  the  subsequent  heirs  of  tailzie 
and  provision  successively,  conform  to  the  order  and  substitution 
above  specified.*    Now,  altering  the  order  of  succession  would  be 
most  accurately  described  as  '  a  fact  or  deed  whereby  the  estate 
would  be  aflFected  in  prejudice  of  the  heirs  of  tailzie ; '  but  the  pro- 
hibition was  held  not  to  include  alteration  of  the  succession,  because 


eraaureB.  In  the  first,  the  Court  held 
that  the  Bnperindoction  upon  an  erasure 
of  the  letters  "  to  inn  "  in  a  prohibition 
"  to  innorate,  aJter,  or  infringe  the  order 
ol  saooesBion,"  was  immaterial.  In  the 
aeoond  caae,  a  similar  opinion  was  ex- 
presBed  with  reference  to  the  supermdac- 
tion  of  the  words  "to  do "  in  a  prohibi- 
tion to  do  any  act  which  might  impori  or 
infer  innovation,  which  was  preceded  by 
a  Bubetantiyo  prohibition  against  altera^ 
tkm,  to  which  no  objeotion  was  stated. 

^  Madaine    t.    Madaine,    1S07,    M. 
"Taihie/'App.  No,  14. 


3  In  LanQ  v.  Lang,  M*L.  &  Rub.  896. 

*  A  clause  prohibiting  the  heirs  from 
pofisessing  the  estate  upon  any  other  title 
than  the  entail  does  not  import  a  prohi- 
bition against  altering  the  buocession  ; 
ffenderton  v.  Henderson,  infra  ;  see  Lord 
AUoway's  interlocutor. 

*  Bendenon  v.  Uenderton,  21  Nov. 
1816,  F.O. 

B  iMng  V.  Lany,  23  Nov.  1838,  1  D. 
98  ;  16  Aug.  1889,  M'L.  &  Rob.  871. 

*  M<L.  &  Rob.  886. 
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CHAP.  XXVII. 


Analytia  of  tlie 
cases  on  the 
third  prohihl' 
tion.   Prohibit 
tion  of  deeds 
**  in  prejudice 
of  the  foresaid 
tailzie." 


these  terms  were  so  involved  in  the  prohibition  against  contracting 
debts  as  to  express  rather  a  consequence  of  any  such  act  than  a 
distinct  prohibition  against  altering  the  succession."  ^  "  If "  said 
Lord  Brougham,  "  you  only  state  burdening  with  debt  or  altering 
the  order  of  succession  as  consequent  on  the  act  of  selling,  or  dis- 
poning, or  alienating,  when  you  are  principally  and  substantivelv 
dealing  therewith,  that  will  have  no  effect  against  those  acts ;  it  is 
not  enough  to  say,  *  He,  my  heir  of  entail,  shall  not  sell,  whereby 
the  estate  may  be  incumbered  or  evicted,  or  the  future  succession 
defeated/  .  .  .  Here  the  fact  of  altering  the  older  of  succession 
is  only  brought  in  consequentially,  and  under  the  cover  of  the 
other,  as  connected  with  and  arising  out  of  it."  ^ 

926.  The  passages  cited  from  the  opiuions  delivered  in  the 
Overton  case  sufficiently  explain  the  rule  of  construction  applicable 
to  merely  expletive  clauses,  following  the  two  primary  prohibitions, 
and  pointing  to  the  frustration  of  the  course  of  succession  as  a  con- 
sequence of  the  contravention  of  those  prohibitions.  The  citations 
given  in  the  note  to  the  last  paragraph  will  facilitate  the  compari- 
son of  the  clauses  in  the  various  entails  which  have  been  held  to 
fall  within  the  rule  of  criticism  laid  down  in  that  case.    It  is 


1  M'L.  &  Rob.  891. 

'  We  subjoin  *  list  of  the  cases  in 

which  entails  have  been  found  defective 

in  the  prohibitions  against  altering  the 

Buocession,  with  examples  of  the  expletive 

words  alleged  to  be  equivalent  to  such 

prohibitions  i^^twari  v.  Home  ( Argaty), 

1789,  M.  15,535  ;  '*0r  grant  any  deeds 

whatsoever,  whereby  these  lands,  or  any 

part  of  them,  may  or  can  be  evicted  by 

adjudication  or  otherwise."     Brown  v. 

CoufUeu  of  Dalhoune  (Eastfield),  25  May 

1808,  M.  *•  Tailzie,"  App.  No.  19  ;  '*Nor 

do  any  other  deed  whereby  the  said  lands 

aud  others  foresaid,  or  any  part  thereof, 

may  be  apprised,  adjudged,  or  any  manner 

of  way  evicted  in  prejudice  of  this  present 

tai^Eie,  or  of  those  who,  by  virtue  thereof, 

shaU  be  then  to  succeed."     Purvet*  Trt, 

V.  Campbdl  (Purves  and  Lambdtn),    7 

June   1814,   Hume,  873 ;  ffenderaon  v. 

//CTid4TJ0ii(£arlshall),  21  Nov.  1815,  F.C., 

cited  tuprctf  note  4 ;   Forbes  v.   Forb(9 

(Cfaigievar),    22    Feb.    1816,   Duncan's 

Digest,    p.    99  ;    OliphatU    v.   OlipkarU 

(Ardblair),  7  June  1816,  F.O.  ;  Dickson 

V.   McDonald  (Blairhall),   6  July  1816, 

Duncan's    Digest,   p.    102.       Grant    v. 

Tytier  (Burdsyards),  9  March  1826,  F.C.; 

'*  Or  to  do  any  act,  civil  or  criminal,  that 


shall  be  the  ground  or  foundation  of  any 
adjudication,  eviction,  or  forfeiture  of  the 
said  lands  and  estate,  or  any  part  theret^f, 
or  which  may  anyways  aflect  or  burden 
the  same. "  Oilmour  v.  Caddl  (libeftoDK 
5  July  1838,  16  Sh.  1261  ;  "Ordoeinj 
other  deed  whereby  the  said  laiub, 
baronies,  and  others,  or  any  paiit  thereof, 
may  be  oompriaed,  adjudged,  or  other- 
ways  evicted  or  forfaulted,  in  prejodioe 
of  this  present  tailzie,  or  any  dedgnation 
which  shall  hereafter  be  made  by  me. 
and  these  «ho  are  to  suooeed  be  vertoe 
of  the  samen."  Braimtr  v.  Bethtae 
(Balfour),  18  Jan.  1839,  1  D.  383.  laag 
V.  Lanff  (Overton),  23  Nov.  1888,  1  D. 
98  ;  16  Aug.  1839,  M<L.  &  Rob.  871 ; 
'*  Nor  do  any  other  deed  whereby  the 
said  lands  and  subjects  may  be  adjodgtil 
or  evicted  from  the  succeeding  membeis 
of  entail,  or  their  hopes  of  saooession 
thereto  in  any  measure  evaded."  Trotter  t 
Trs,  V.  Gordon  (Mortonhall),  10  Mardi 
1840,  2  D.  826.  Npkinstoner.  Bumeft 
(Dumo  and  Hunthall),  6  March  1850,  li 
D.  848  ;  **  Or  doe  any  deed  whereby  the 
samen,  or  any  pairt  thereof,  may  be 
apprysed,  adjudged,  or  otherwise  evicted, 
in  prejudice  of  any  other  hein-sobstitates 
who  by  this  present  tailae  may  socceed." 
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proper  to  add,  that  general  words  of  probibition  applicable  to  deeds  chap,  xivii. 
"  in  prejudice  of  the  foresaid  tailzie  and  succession,"  *  or  "  in  preju- 
dice of  the  said  tailzie,  and  of  the  persons  above  mentioned,*  are 
held  to  satisfy  the  requirement  of  the  Statute,  provided  the  "  deeds  " 
mentioned  in  the  clause  are  not  classed  with  those  which  may  be 
the  ground  of  adjudication  or  eviction,  but  are  clearly  disjoined 
from  the  subject-matter  of  the  antecedent  prohibitions. 

926.  The  question  whether  a  deed  or  instrument  of  a  given  Effect  of 
description  falls  within  the  scope  of  a  particular  prohibition  had  f^l^he  thtid 
lately  acquired  a  special  interest  in  relation  to  the  prohibition  p«>i»iWtioii. 
against  altering  the  succession,  since  upon  its  solution  depended  the 
question  of  the  efficacy  of  such  prohibitions  without  the  accompani- 
ment of  irritant  and  resolutive  clauses.  It  was  commonly  affirmed 
that  a  simple  prohibition  against  altering  the  order  of  succession  is 
binding  inter  hceredes  ;  and  if  this  be  true  universally  (so  as  to  com- 
prehend the  heirs  of  provision  under  a  marriage-contract),  such  a 
prohibition,  although  unfenced,  would  be  eflectual  for  all  purposes, 
because  all  questions  upon  alterations  of  the  order  of  succession 
are  questions  inter  hoei'edes.  The  case  of  Caniek  v.  Buchanan 
settled  that  a  simple  prohibition  to  alter  the  order  of  the  suc- 
cession was  effectual  at  common  law  against  gratuitous  deeds.' 
Deeds  in  favour  of  creditors  are  not  regarded  as  deeds  altering 
the  succession.^  In  the  Duke  of  Hamilton's  case^  it  was  decided 
or  assumed,  as  a  consequence  of  the  Entail  Amendment  Act, 
section  47,  that  unfenced  prohibitions  against  the  alteration  of 
the  order  of  succession  are  no  longer  effectual  inter  hcercdes,  and 
so  the  controversy  is  closed. 


SECTION  II. 

Op  the  Irritant  and  Eesolutive  Clauses. 

927.  In  this  section  we  have  to  consider,  first,  what  is  requi-  Division  of  . 
site  to  the  frame  of  irritant  and  resolutive  clauses ;  and  secondly,  J^-S^Vciuiie ; 
the  application  of  the  irritant  and  resolutive  clauses  to  the  three  2.  KeBoiuUve 

cUoM ;  3. 
Application. 
»  /finet  y.  Ker  (Roxbarghe  case),  1807,      Sept  1844,  3  BeU,  842  ;  snd  see  Lady 

M.  ••T«ilrie,"App.  No.  18;8Jiinel811,  DaUimuie's   case,    M.    "Taikip,"    App. 

5  Pat.  361.  Na  19. 

'  CampbeU  v.  Buckan  and  Mtmypenny  *  Syme  v.  Piekaon  (Blairhall),  8  March 

(Strathbrock  cam),  16  Aug.  1889,  M^L.  &  1821,  F.C.,  and  cases  cited  in  Lindaey  v. 

Bobi  898  ;  unreported  in  C.  of  3.  ;  bat  see  Oateald,  5  Macph.  (H.L.)  12,  Law  Rep.  1 

the  previoos  case  on  the  same  entail, —  Sc.  App.  99. 

Hewer.  Monypenny,  9  Feb.  1837,  15  Sh.  »  HamilUmv,  Duke  of  Hamilton,  1870, 

500.  8  Macph.  (H.L.)  48 ;  Compare  Sir  George 

*  Carriek  v.  Buchanan  (Borahead),  5  Mackenzie  on  Entails,  vol.  2,  pp.  487-8. 
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Object  of  the 
clause:  effect 
of  omusioDs. 


<?HAP.  xivu.  statutory  prohibitions.  It  is  in  the  application  of  the  feltering 
clauses  that  those  errors  have  most  frequently  occurred  which  made 
this  branch  of  the  law  so  productive  of  litigation,  and  which,  from 
the  great  number  of  reported  cases  that  have  to  be  dealt  with,  render 
the  subject  peculiarly  embarrassing  to  the  systematic  writer.  In 
the  introductory  part  of  the  preceding  section  reference  has  been 
made  to  some  general  rules  of  criticism  applicable  to  all  the  re- 
straining clauses  of  deeds  of  entail  We  have  seen  that  the  clauses 
must  designate  precisely  the  estate,  and  also  the  persons  (including 
the  institute)  to  which  they  are  intended  to  le  applied ; "  ^  and  that 
an  estate  cannot  be  subjected  to  the  fetters  of  a  stiict  entail  by  a 
mere  reference  to  and  adoption  of  the  restraining  clauses  contained 
in  a  prior  deed.*  It  is  unnecessary  to  repeat  what  has  been  said  on 
these  topics,  or  on  the  subject  of  the  rules  of  construction  applicable 
to  erasures  and  omissions  in  the  restraining  clausea 

928.  I.  Irritant  CLAUSE.~~The  object  of  the  irritant  clause 
is  to  declare  that  acts  and  deeds  in  contravention  of  any  of  the  pro- 
hibitions are  null  and  void  against  the  estate.  Erasures  or  omis- 
sions in  this  clause  are  therefore  fatal  wherever  their  efiect  is  to 
leave  a  blank  either  in  the  words  denoting  the  things  annulled  or 
in  the  words  declaring  the  nullity.  Of  the  former  class  was  the 
omission  in  the  Hoddam  case,'  where  the  words  which  should 
have  stood  as  a  nominative  to  "  shall  be  of  no  force,  strength,  or 
effect "  had  been  omitted  by  the  writer,  and  it  was  proposed  to  fill 
up  the  blank  by  supplying  the  words  "  debts,  deeds,  and  acts"  from 
the  introductory  part  of  the  clause.  This,  for  obvious  reasons,  was 
held  by  the  House  of  Lords  to  be  inadmissible,  and  contrary  to  the 
principles  of  strict  construction.  With  respect  to  deeds  of  entail 
defective  by  reason  of  their  not  containing  any  effectual  irritancy 
or  declaration  of  nullity,  it  is  sufficient  to  refer  the  reader  to  the 
reported  cases.* 

929.  The  words  "  null  and  void  *'  are  not  essential  to  an  irri- 
he  coustituted  tancy,  and  they  may  be  replaced  by  any  e^cpression  of  equivalent 
aunaiung  the  import,  such  as  "  invalid  and  ineffectual,"  or  "  of  no  force,  strength, 
contraventioD.  ^^  ^ff^^^^>  5    The  irritancy  required  by  the  Statute  is  a  declaration 


Irritancy  may 


1  Wavchope  v.  Wauehope,  1834,  11  M. 
424,  where  a  reeolntive  claiue  was  found 
to  be  defective  because  it  was  not  applied 
to  heirs  descended  of  the  entailer's  body. 

'  Section  I.,  iupra. 

*  Sharpe  v.  Sharps  8  July  1832,  10 
Sh.  747  ;  18  April  1885, 1  S.  &M*L.  594. 
ffenderion  ▼.  ffenderaon,  21  Nov.  1815, 
F.G.,  where  there  is  no  mention  of  deeds 
in  corUraverUion  of  the  entaU  in  the  irri- 
tant clause. 


*  Bamit  V.  CannichwU  1 734, 11 15,£00; 
Oairdner  v.  Heirs  of  JDunnipaee,  1744, 
M.  15,501  ;  Kemp€  r.  WaU,  1779,  M. 
15,528.  See  the  daures  quoted  in  Dna* 
can*8  Digest^  pp.  119-121. 

'  Lindsay  v.  Earl  ofAboyn^y  and  irfns 
v.  Farqukarwti,  infra.  See  obsoratioos 
in  the  former  case  by  Lord  Gampbd),  S 
Bell,  292. 
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of  nullity  of  the  acts  of  contravention  as  afftctimg  the  €tiat€^  not  in-  c«af,  nnL 
tiJDsic  nullity,  or  nullity  against  the  contiaTener.^  A  decIaTaii«>a 
of  nullity  as  against  the  heirs  of  entail  is  sometimes  conjoined  with 
an  irritancy  applicable  to  the  estate,  in  which  case  the  reference  to 
the  heirs  is  rejected  as  surplusage,  and  it  is  immaterial  that  the 
institute  is  not  mentioned.' 

930.  II.  BssoLUTiTE  Clcase.— The  object  of   the  resolutive  K«>aiiitz^ 
clause  is  to  declare  the  forfeiture  of  the  right  of  the  person  contra-  Lcin*  far- 
vening  any  of  the  prohibitions  or  other  conditions  of  the  entail,  and  SSTmImL 
the  devolution   of   the   succession  to  the  next  beir-sabstitute*  vofartm  to 
According  to  the  usual  style,  the  person  contravening  is  said  to 

*"  forfeit,  amit,  and  lose  "  his  right  and  interest,  and  the  estate  is 
declared  to  "  fall  and  belong "  to  his  successor.  None  of  these 
words  are  essential.  The  word  "  irritate  "  has  been  held  equivalent 
to  *"  forfeit,"  when  used  in  a  resolutive  claase.^  According  to  the 
terms  of  the  Statute,  it  would  appear  that  the  two  things  must  l;e 
expressed — the  forfeiture  of  the  contravener's  right  and  the  devolu- 
tion of  the  estate.^  As  regards  the  contravener,  the  forfeiture  may 
either  be  for  himself  only,  or  for  himself  and  his  descendants :  and 
the  descendants  of  a  contravening  heir  are  entitled  to  succeed  in 
the  case  of  a  forfeiture,  unless  their  right  is  expressly  barred  by 
the  terms  of  the  resolutive  clausa  The  declaration,  sometimes 
added,  that  the  next  heir  making  up  a  title  shall  take  the  estate 
without  being  affected  by  the  contraventions,  is  surplusage,  and 
omissions  in  such  a  declaration  are  immateriaL* 

931.  III.  Application   of  the    Ibritant  and    Bksolutive  ciaasifiatkm 
Clauses. — Initant  and  resolutive  clauses  are  either  independent  ci^^[a!mrd. 
and  complete  in  themselves,  or  are  connected  with  the  prohibitory  !j*^ '***'' 
clause  by  introductory  phraseology  common  to  both.     Of  the  former 

class  is  that  desciiption  of  irritant  clauses  which  follows  in  imme- 


^  Mnnro  v.  Munro,  15  Fob.  1S26,  4  Sh. 
467,  N.E.  472  ;  tee  Lord  Balgny's  opin- 
ioD  ;  aflBrmed  25  July  182S,  3  W.  &  8. 
844.  In  Qibmm,  v.  Qibatm,  1869,  7  M. 
791,  the  irritant  olaiue  was  held  in- 
•nffident  because  directed  onlj  against 
the  heir*  of  entail. 

'  JUndMy  T.  JSarl  of  Aboyne,  2  March 
1812,  4  D.  848 ;  5  Sept.  1844,  3  Bell, 
254,  see  p.  292.  Adam  ▼.  Farptharson, 
18  June  1840,  2  D.  1162  ;  5  Sept.  1844, 
8  BeU,  295. 

*  Several  caaea  occur  in  the  older  re- 
porta  in  which  deeds  of  entail  have  been 
found  ineffectual  by  reason  of  their  con- 
taining no  reaolutive  dause.  These  do 
not  raise  any  question  of  construction. 


The  case  of  Mitehdaon  ▼.  Atkinton^  15 
June  1831,  9  Sh.  741,  is  of  this  daas. 

*  AnUrutker  v.  Anairuther,  26  Nov. 
1840,  3  D.  142  ;  and  see  Borlhwick  v. 
(Hasaford,  15  Nov.  1853,  16  D.  37.  In 
the  case  of  ElioU  of  Stobe,  the  word 
"  amit "  was  alone  used,  and  the  resolu- 
tive clause  was  sustained, — 1803,  M. 
15,542. 

'  The  latter  alone  was  held  inEufficient 
in  Hepburn  Y.  Hepburn,  1758,  M.  15,507  ; 
6  Dec.  1758,  2  Pat.  17  ;  and  Wdah  v. 
Robertson,  13  June  1820,  unreported  ;  see 
the  clauses  in  Duncan's  Digest,  pp.  149 
and  169. 

•  Borthmek  v.  Qlatrford,  9  Nov.  1853, 
16  D.  87. 
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CHAP,  ixvii.  diate  sequence  to  the  last  prohibition,  and  commences  \ritk  the 
words,  "all  which  acts,  deeds,"  &c.  Where  the  irritant  clause  is 
framed  in  this  way,  the  resolutive  clause  which  follows  l9  always 
independent  of  it  by  construction,  and  will  often  be  found  to  be 
accurately  applied  to  all  the  prohibitions,  while  the  irritant  clause 
is,  by  its  words  of  reference,  applicable  only  to  the  last  member  of 
the  clause  of  prohibition.  Where  the  irritant  and  resolutive 
clauses  are  connected  in  construction,  they  are  usually  preceded  by 
introductory  words,  such  as  **  In  case  the  said  A.  B.,  or  any  of  the 
heirs  of  tailzie,  shall  contravene  any  of  the  before-written  conditions, 
restrictions,  &a,  either  by  failing,"  &c.  Here  the  extent  of  the 
application  of  both  clauses  is  dependent  on  the  force  of  the 
introductory  words ;  and  where  these  do  not  bear  reference  to  all 
the  prohibitions,  the  entail  is  defective  alike  in  the  irritant  and  in 
the  resolutive  clauses.  Clauses  framed  in  this  way,  if  the  intro- 
ductory words  contain  an  enumeration  of  the  acts  of  contravention 
to  which  they  are  applied,  are  said  to  be  framed  "  on  the  principle 
of  enumeration  ; "  otherwise,  they  are  said  to  be  framed  "  on  the 
principle  of  reference."  It  is  not  essential  that  the  prohibitions 
should  be  referred  to  by  their  proper  general  name ;  the  most 
usual  words  of  reference  are  "  conditions,  provisions,  restrictions, 
and  limitations,"  and  any  of  these  terms  would  be  held  to  include 
the  statutory  prohibitions  if  the  context  admitted  of  that  construc- 
tion.* The  use  of  the  word  **  other,"  in  connection  with  *'  condi- 
tions," &c.,  does  not  detract  from  the  generality  of  the  reference.* 
Irritant  clause  032.  (1.)  Where  the  irritant  clause  is  immediately  connected  wUk 
^rtuTwSSi^     <A«  prohibitory  clause  by  the  words  "  all  which  "  or  "  all  such ; "— e.^., 


"■JJ^hichi"    "All  which  acts  and   deeds   prohibited  as  aforesaid   are   hereby 

antecedent       declared  to  be  null  and  void." — In  this  style  of  clause  the  acts  of 

biSon  MMnst*  contraventiou  proposed  to  be  annulled  are  indicated  by  the  relative 

contracting      "  which  "  or  "  such,"  the  antecedent  being  found  in  the  prohibitor)' 

clauses.    Where  the  words  agreeing  with  "  which  "  or  "  such  "  have 

no  special  antecedent  in  any  of  the  prohibitory  clauses,  they  are 

taken  to  apply  generally  to  the  whole  prohibitions,  and  the  irritancy 

is  good.     On  this  principle,  the  expression  "all  which  debts, /(^fo, 

and  deeds  are  by  these  presents  declared  to  be  void  and  null "  was 

sustained  as  an  irritancy  satisfying  the  Statute.    The  word  "  facts " 

did  not  occur  in  the  phraseology  of  the  prohibitoiy  clauses.    The 

expression  "all  which  facts"  was   therefore   held   to   apply  to 

all  facts  of  the  prohibited  description, — facts  of  alienation,  of  debt 

^  In  McDonald  v.  M' Donald^  1875,  2      reference  to  or   description  of  the  pro- 
R.    (H.L.)   28,    "oonditioDB    and    pro-      hibitory  daases. 
visions"   were  held  to    be    a  sufficient  '  Stirling  v.  Moray,  28  May  1845,  7 

D.  640  ;  M'Donall  v.  M^DonM^  tupn. 
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contracted,  or  of  alteration  of  the  succession.^  And  an  irritant  chap.  xxvn. 
clause  annulling  ''  all  such  deeds  "  was  sustained  as  perfectly  com- 
prehensive.' But  where  there  is  contained  in  the  immediately 
antecedent  member  of  the  prohibitory  clause  (usually  in  connection 
with  the  prohibition  against  contracting  debts)  a  reference  to 
**  debts  and  deeds,  whereby  the  estate  may  be  adjudged  or  evicted," 
and  this  is  followed  by  an  irritancy  of  "  all  such  "  or  "  all  which 
debts  and  deeds/'  the  debts  and  deeds  specially  mentioned  in  the 
prohibitory  clause  are  held  to  constitute  the  proper  antecedent  to 
the  corresponding  words  of  relation  in  the  irritant  clause,  the 
operation  of  which  is  thus  confined  to  such  debts  and  deeds  as  may 
be  made  the  ground  of  adjudication.'  On  this  principle  of  con- 
struction  the  entails  of  the  estates  mentioned  in  the  preceding  note 
were  held  to  be  defective  in  the  irritant  clause.  To  these  we  may 
add  the  often  cited  case  of  the  Overton  entail,*  in  which  this  par- 
ticular rule  of  construction  was  first  established,  and  which,  although 
properly  belonging  to  the  second  group  of  cases,  differs  from  the 
foregoing  only  by  containing  the  introductory  words,  "  and  if  they 
shall  do  in  the  contrary." 

933.  Wliere  the  words  of  reference  in  the  irritant  clause  take  Relative 
the  form  of  a  specification  of  different  modes  of  contravention,  it  !!^^'^"fJif 
would  appear  that  the  clause  is  defective  if  the  specified  modes  of  ^^^^  ^y.an 

^^ ,  ,         .  ,      .      ,  .  ennmeration  of 

contravention  are  not  so  comprehensive  as  to  apply  in  fair  con- modes  of  con- 
struction to  all  the  prohibitions.  Thus  an  irritancy  of  "  all  which  *^*^®°*^°^' 
rights  and  dispositions,  wadsets,  bonds,  and  other  writs,"  was  held 
not  to  apply  to  adjudication  or  other  real  diligence  against  the 
estate  for  personal  debts  ;^  and  in  a  more  recent  case  a  similar 
enumeration  was  held  not  to  apply  to  contraventions  of  the  pro- 
hibition against  altering  the  succession.^ 

934.  (2.)   Where  the  irritant  and  resolutive  clauses  are  preceded 


^  naif  V.  Hay  (Rannes),  20  Dec.  1842, 

5D.  317. 

*  Maleolm  v.  Kirk,  1873.  11  M.  722. 
See  a  very  similar  case,  Wallace  v,  Wallace, 
1880,  7  R.  902,  where  Loid  Moncreiff 
described  the  Overton  case  as  the  culmina- 
tion of  what  was  caUed  the  strict  con- 
struction  of  entails,  and  decl'ned  to 
proceed  farther  in  the  same  direction. 

'  Cfraham  v.  Murray  (Balgowan),  21 
Jan.  1848, 10  D.  880 ;  8  May  1849,  6  BeU, 
441  ;  Barclay  v.  Adam,  18  May  1821,  1 
Sb.  (App.  Ga.)  24  ;  Sindair  v.  Sinclair 
(UHMter),  26  Feb.  1841,  3  D.  686 ;  BaiUie 
T.  BwUU  (Mellerstain),  12  July  1850, 12 
D.  1220. 


*  Lang  v.  Lang,  23  Nov.  1838,  1  D. 
98  ;  16  Aug.  1839,  M'L.  &  Rob.  871. 

*  Welsh  V.  RobeHton,  13  June  1820, 
Duncan's  Digest,  p.  168. 

*  Cunyngham  v.  Cunyngham  (Preston- 
field),  9  March  1852,  14  D.  636.  In 
Dewar  v.  Dewar,  20  July  1852,  14  D. 
1032,  there  was  a  similar  irritancy  of 
dispositions,  wadsets,  &c.,  "and  other 
deeds  of  contravention,'*  but  the  prohibi- 
tion against  altering  the  succession  was 
brought  in  at  a  subsequent  part  of  the 
deed,  and  it  was  held  that  the  irritant 
clause  did  not  apply  to  it.  This  form  of 
clause  was  the  subject  of  discussion  in  the 
Kirttore  case,  as  to  which  see  §  985, 
infra. 
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CHAP.  xxvn. 

Irritaocy 
framed  as  a 
tnhcUntire 
clanae,  and  on 
the  principle 
of  reference. 


Irritanoj  of  all 
<'debUand 
deeds,"  or 
"  deeds  and 
acts  "  in  oon* 
tnrention, 
held  good. 
Cases  of 
Zttmsdenand 
KitUore, 


Distinction 
where  the 
words 

<•  deeds,"  Ac, 
are  preceded 
by  the  rela- 
tives  "  such  " 
or  "said." 


6y  itUrodudory  toords  framed  on  the  principle  of  reference. — ^The 
group  of  cases  falling  withia  this  description  differs  from  the  last 
chiefly  in  the  circumstance  that  the  declaration  of  nullity  is  pre- 
ceded by  the  words  ''  in  case  the  said  heirs  shall  contravene,"  &&, 
or  some  equivalent  phraseology.  The  reported  cases  are  numerous, 
but  they  may  all  be  reduced  to  a  few  general  rules,  which  aie 
similar  in  substance  to  those  we  have  considered  in  relation  to  the 
first  group. 

936.  Where  the  construction  is  unembarrassed  by  the  use  of 
the  relatives  ''  which  "  or  "  such,"  an  irritant  clause  framed  on  tlie 
principle  of  reference  is  good.  This  rule  is  exemplified  by  the 
leading  case  of  Luimden  v.  Zumsden,  where  the  words  "  and  all  the 
debts  and  deeds  of  the  said  heirs  of  tailzie,  or  any  of  them,  .  .  . 
in  contravention  of  this  present  entail,  .  .  .  shall  not  only 
be  void  and  null,"  were  held  to  satisfy  the  requirements  of  the 
Statute.^  In  the  case  of  the  Kintore  entail '  (which  deserves  to  be 
studied  for  the  just  and  comprehensive  principles  of  criticism 
enunciated  by  Lords  Westbury  and  Chelmsford),  the  irritant  clause 
declared  that  if  the  heirs  should  contravene  the  premises,  then  and 
in  that  case  all  the  said  venditions,  alienations,  &c.,  "  and  all  other 
crimes,  treasons,  deeds,  and  acts  done  in  the  contrary  of  this  pre- 
sent taillie  and  provision,  shall  be  null  and  void."  This  clause,  it 
will  be  observed,  is  not  framed  on  the  principle  of  enumeration  of 
the  things  contained  in  the  prohibitory  clause;  for  the  words  of 
specification  are  general  words  descriptive  of  modes  by  which  any 
prohibited  thinp:8  might  be  accomplished,  concluding  with  the 
nomen  generalissimum  "  deeds  and  acts."  ^  The  entail  was  there- 
fore without  difficulty  sustained  both  in  the  Court  of  Session  and 
on  appeal. 

936.  On  the  other  hand,  where  the  words  descriptive  of  the 
mode  of  contravention  are  preceded  by  the  relatives  "  such  '*  and 
"  said,"  the  rules  of  construction  stated  with  reference  to  the  first 
group  of  cases  are  applicable.  The  words  "  facts  "  and  "  acts''  are 
general  words  of  reference,  and  either  of  these,  although  coupled 
with  "  debts  and  deeds,"  suffices  to  impart  to  the  phrase  in  which 


^  LufMden  v.  LwMden  (Auchindoir), 
26  Nov.  1840,  8  D.  136  ;  18  Aug.  1843, 
2  BeU,  104.  Also  Earl  of  Buohan  v. 
EnHne,  23  June  1842,  4  D.  1430, 1435  ; 
21  Feb.  1845,  4  BeU,  22 ;  Lawrie  v. 
Lawrie,  18  Dec.  1854,  17  D.  181,  where 
the  olauae  ran,  **AU  deedi,  debts,  and 
acts  contracted,  granted,  done,  or  com- 
mitted contrary  to  the  foresaid  oonditionp, 
&c ,  .  .  .  shaU  be  absolutely  void 
and  nuU ; "  and  the  earlier  case  of  Lord 


mibank  ▼.  Campbdl,  21  Nor.  1883,  12 
Sh.  74 ;  HamUUm  v.  Undte^-Bmbtdlt 
1869,  8  M.  323 ;  Drumvmmd  t.  ^sjf. 
1872, 10  M.  451.  In  aU  these  esses  the 
entaUs  were  sustained. 

"  EaH  of  Kintore  v. ,  Lord  Intmmf 
(Kintore  case),  18  June  1861, 23  D.  1106 ; 
16  April  1863,  4  Maoq.  520. 

'  See  the  observations  of  Lords  Weu- 
leydale  and  Chelmsfcxd  on  this  point,  4 
M&cq.  528,  531. 
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it  occurs  the  quality  of  relation  to  all  the  parlicalar  things  con-  chaf.  xxm, 
taloed  in  the  prohibitory  clause.^  The  adjection  of  expletive 
words  to  the  declaration  of  nullity,  e.g.,  *  sicklike  as  if  the  same 
had  never  been  made/'  does  not  detract  from  the  generality  of  the 
antecedent  words  of  reference.'  Nor  is  it  to  be  inferred  that  the  £«4f  Hmxmr^ 
contraction  of  debt  is  expected  from  the  **  acts  and  deeds,"  which 
are  the  subject  of  the  irritancy,  merely  because  debts  are  specially 
mentioned  in  the  subsequent  resolutive  clause.' 

937.  The  case  of  Lord  Whamdiffe  v.  Naime,^  is  a  very  in-  Wkmdige  r. 
teresting  and  critical  illustration  of  the  principle  of  construe- '  ""^'* 
tion  under  consideration.  The  entail  prohibited,  first,  alienation, 
secondly,  the  construction  of  debt,  or  **  any  other  fad  and  deed 
whereby  the  said  lands  and  others  foresaid  may  be  apprised  or 
adjudged;"  thirdly,  alteration  of  the  succession.  The  irritant 
clause  provided  that  in  case  of  contravention  **  in  any  point  of  the 
premises,"  all  such  debts^  facis,  and  deeds  should  be  null  and  void 
"  in  so  far  as  the  samen  might  infer  any  actions,  personal  or 
real,  against  the  next  heir  of  taillie,  or  the  lands  and  others  fore- 
said." Here  the  words  *'  debts,  facts,  and  deeds,"  used  as  words  of 
reference  in  the  irritant  clause,  are  identical  with  those  employed 
in  the  clause  prohibiting  the  contraction  of  debt ;  but  because  that 
clause  is  not  immediately  antecedent  to  the  irritancy,  but  is 
separated  from  it  by  the  clause  prohibiting  the  alteration  of  the 
succession,  and  because  the  reference  is  express  to  contravention 
'*  in  any  point  of  the  premises,"  it  was  found  that  the  declaration 
of  nullity  was  applicable  to  all  the  prohibitions.^  But  inasmuch 
as  that  declaration  was  subsequently  restricted  to  matters  inftrriiuj 
actums  real  or  personal,  the  irritancy  was  held  not  to  apply  to 
voluntary  sales,  which  did  not  require  to  be  followed  by  an  action 
for  implement,  and  to  that  extent  only  the  irritancy  was  held  bad.* 

1  Maxwdl  V.  Maxwdl,  24  Feb.  1852,  *  M'Grigor  v.  Jfamilion  (Bardowie)f 

14  D.  537  ;  Baird  Pretton  (VaUeyfield  26  Feb.  1845,  7  D.  532. 

CMeX  28  Jan.  1845,  7  D.  305  ;  DinfjumU  «  Lord  Wharndiffe  t.  Naime  (Dnim- 

▼.  DinffwoU  (Raiimieeton),  26  Feb.  1842,  kilbo),  13  Nov.  1849,  12  D.  1 ;  5  July 

4  D.  1816 ;  17  April  1845,  4  Bell,  149  ;  1850,  7  Bell,  182. 

GUmomrv.  (?onion  (CraigmilUtr),  24  March  *  See  Lord  Brougham's  speech,  7  BeU, 

1853,  15  D.  587,  where  the  words  "  facts  139. 

•nd  deeds"  had  for  their  antecedent  "act  *  On  the  point  of  the  oonstmction  of 

aid  do  in  the  contrary ; "  Maxwdl   ▼.  the  words  of  rtrference,  this  case  was  held 

Smiik  (Merksworth),  29  Jane  1860,  22  D.  to  be  ruled  by  that  of  JordanUone  {Kntghi 

1341 ;  Homdm{RochM9  7V.)v.  Roeheid,  ▼.  Knight,  1  Deo.  1842,  5  D.  221).    In 

July  16, 1869,  7  Macph.  (H.L. )  11 1 ,  affg.  that  case  the  iiritant  clause  in  the  case  of 

6  M.  800,  where  the  words  "  facts,  deeds,  contraTcntion  "  in  any  part  of  the  pre- 

ftc done  or  contracted,*' were  mises"  annulled   "all  socfa    debts    and 

held  to  comprise  written  instruments.  deeds,'*  and  the  prohibition  applicable  to 

*  Lady  Hamrdeny,  I>unlop{WigUi^),  debts  and  deeds  was   not  immediately 

8  Hacph.    748 ;  12    June    1866  {nom,  antecedent  to  the  irritancy,  which  was 

Bowden  v.  Fleeming),  L.R.  1  Sc.  Ap.  40.  accordingly  held  good. 
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CHAP.  zxYii.         938.  Again,  wbere  the  irritant  clause  is  framed  on  the  principle 
Irritancy  by     of  reference,  and  the  words  in  agreement  with  "  such  "  are  ''debts 
where°oOTi3ia-  *^^  deeds  "  merely, — those  being  also  the  words  employed  in  the 
tiveexpres-      prohibition  against  the  contraction  of  debt,  and  that  prohibition 
iMt  prohibi.     being  the  immediate  antecedent  of  the  irritant  clause, — then  the 
cm!'!   ^^"^^  irritancy  is  held  bad,  as  being  applicable  only  to  the  antecedent 
prohibition  against  the  contraction  of  debt.^    And  a  reference  to 
dispositions,  alienations,  and  other  modes  of  contravention  is  bad, 
unless  the  enumerated  modes  of  contravention  are,  on  a  fair  con- 
struction, applicable  to  all  the  matters  embraced  in  the  three 
prohibitions.* 

939.  It  is  not  necessary  that  the  resolutive  clause  should  echo 
the  phraseology  of  the  irritant  clause.     So,  where  a  deed  of  entail 
annulled  contraventions  of  the  conditions,  provisions,  restridumSj 
and  limitations  of  the  entail,  and  the  resolutive  clause  was  ex- 
pressed with  reference  only  to  conditions  and  provisions,  the  entail 
was  held  good,  as  it  did  not  appear  that  the  entailer  attached  aoy 
diBtinctive  meaning  to  the  words  in  italics.^ 
Thrbb  modes:        940.  (3.)  Where  the  irritant  and  resoltUive  clauses  areframtd  (m 
word«°fonowed  tJ*^  principle  of  cnvmeration, — If  to  a  prohibitory  clause,  specifying 
by  incomplete   various  things  that  are  prohibited,  there  be  added  an  irritant  or 

eunmeration  ^  r  » 

bad ;  2.  Such  resolutive  clause,  which,  beginning  with  general  words  (even  of 
fonowed  by*  reference),  proceeds  to  particularise  or  enumerate  some  only  of  the 
Slot  o^rofer*'  *'^^°g8  prohibited,  then  the  concluding  words  of  the  clause,  dedar- 
t?nce)  bad.  ing  the  irritancy  or  forfeiture,  are  in  construction  confined  to  the 
things  specified  or  enumerated.  If,  again,  to  a  prohibitory  clause, 
consisting  of  various  prohibitions,  there  be  added  an  irritant  or 
resolutive  clause,  which  makes  a  repetition  of  some  of  the  things 
prohibited,  and  concludes  with  general  words,  not  being  tvords  of 
reference,  the  general  words  are  confined  in  their  extent,  and 
reduced  to  signify  things  ejusdem  generis  with  those  that  are 
denoted  by  the  special  expressions.  In  either  of  these  cases  the 
clause  fails  upon  the  principle  of  defective  enumeration.*  Irritant 
and  resolutive  clauses  framed  on  the  principle  of  enumeration  most 
usually  begin  with  some  such  expression  as,  ''  In  case  any  of  the 
heirs  of  tailzie  shall  contravene  or  fail  in  performing  any  part  of 
tlie  premises,"  and  the  various  acts  of  contravention  are  introduced 

^  Lang  v.  Lang^  (Overton),  23  Not.  *  Cunyngham  t.  Cunyngkam  (Proton* 

1838,  1   D.  98  ;  16  Aug.  1839,  M'L.  &  field),  9  Maroh  1852,  14  D.  636. 

Rob.    871  ;    Vdny  v.    Udny,   16  Maroh  '  Hawden  {RocheuTi  Tr,)  7.  Bockeid^ 

1858, 20  D.  796  ;  Hay  v.  Hay  (Seggieden),  1869,  7  Maoph.  (H.L.)  110 ;  affinnipg  6 

11  March  1851,  13  D.   945,  where  the  Macph.  800. 

words   *'  snch  deeds  "    in    the    irritant  *  Per  Lord  Chanoellor  Westbiny  in 

clause  were  held  to  bear  relation  to  the  Earl   of  KitUore   ▼.    Lord   Invernry^  4 

deeda    mentioned    in    the    immediately  Micq.  522. 
antecedent  prohibition. 
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by  the  worda  "  particularly,"  ^   **  either  by,"  *  or  "  with  respect   chap,  ixvii. 
to."^    The  construction  of  the  clause  is  not  affected  by  the  terms 
employed  to  connect  the  general  with  the  particular  words  of 
reference. 

911.  Where  an  irritant  or  resolutive  clause,  after  enumerating  3.  inoompleto 
some  of  the  things  prohibited,  concludes  with  general  words,  being  foUawedhy 
words  of  reference,  such  ceneral  words  are  equivalent  to  a  repetition  g;ne™i  words 

•'•''o  ■!«.  .  of  reference 

of  the  things  so  referred  to,  and  the  effect  is  the  same  as  if  every-  good.  Cases  of 
thing  prohibited,  which  is  not  enumerated  in  the  first  part  of  the  and  BcUU- 
clause,  had  been  expressly  mentioned  in  the  concluding  part  of  it.  '**^ 
Such  is  the  principle  on  which  the  judgment  in  the  case  of  the 
Eaulkerton  entail^  was  affirmed  in  the  House  of  Lords.  The 
principle  appears  to  be  sound ;  but,  as  a  rule  of  construction,  it  is 
attended  with  this  inconvenience,  that  it  commits  to  the  unaided 
discretion  of  the  judge  the  determination  of  the  question  whether 
the  concluding  general  words,  on  which  the  validity  of  the  entail 
is  to  hinge,  are  or  are  not  words  of  reference.  In  the  Haulkerton 
case,  the  general  words,  "  in  any  one  of  the  several  particulars 
above  mentioned  "  (following  a  specification  of  particulars),  were 
held  to  be  words  of  reference,  and  so  to  have  the  effect  of  import- 
ing contravention  by  alienation  into  the  enumeration  of  the  acts  to 
be  annulled.  But  according  to  the  previous  decisions  this  effect 
was  denied  to  words  of  nearly  equivalent  import.  Thus,  in  the 
Balliliesk  case,^  the  words  *'  or  shall  contravene  or  fail  in  any  part 
of  the  premises/'  following  an  enumeration,  were  not  allowed  to 
extend  the  clause  beyond  the  particulars  previously  enumerated, 
and  it  must  be  confessed,  as  observed  by  Lord  Chelmsford,^  that  it 
is  difficult  to  reconcile  the  decisions. 

942.  Where  an  irritant  or  resolutive  clause  beginning  with  what  is  held  to 
general  words  of  reference  is  followed  by  a  complete  enumeration  ^umeraSon? 
of  the  acts  prohibited,  there  can  be  no  objection  to  its  validity.''^ 

^  n<yme  v.  Bennie  (BaUiliesk  case),  17  ^  Ilorne  v.  Jiennie,  13  March  1S38,  3 

Jan.  1837,  15  Sh.  372,  13  March  1838,  S.  &  M*L.  142 ;  followed  on  this  point  by 

3  S.  &  M*L.  142  ;  Thornton  v.  MUne,  27  Thomwn  v.  Milne,  27  Feb.  1839,  1  D. 

Feb.  1839,  1  D.  592  ;  Olen  v.  M'Turi,  592 ;  and  OUn  v.  M'Turk,  23  Jan.  1852, 

23  Jan.  1852,  14  D.  359.  14  D.  859.     In  other  cases,  the  conclud- 

*  Brvee  ▼.  Bruce  (Tilliconltry  case),  ingwords^'commitany  other  fact  or  deed 
1799,  M.  15,539;  18  June  1801,  4  Pat.  whereby,"  &c.,  were  held  to  be  merely 
231 ;  Hamilton  v.  Duke  of  HamUion,  expletive ;  see  Cunningham  v.  ScoU  Mon- 
1870,  8  Macpb.  (H.L.)  48  ;  and  many  erieff,  20  July  1804,  4  Pat  652 ;  Memi  t 
others.  v.  Metme$,  18  Feb.  1852,  14  D.  522,  and 

'  Oaningham  y.  FaiHie,  3  March  1857,  and  many  others. 

19  D.  596 ;  23  March  1860,  22  D.  (H.L.  "  4  Maoq.  534. 

C^)8  ;  Eafiof  Kiniorey.  Lord  Inventry  ^  RenUm  v.  Mv/nro  (Poyntzfield),    19 

(Haulkerton case),  16  April  1863, 4  Maoq.  July  1843,  5  D.  1419;  ElioU  ofStobs,  1803, 

521.  M.  15,542  ;   Dewar  v.  Burden,  26  Nov. 

*  EaH  of  Kintore  Y,  Lord  Inverury,  18  1845,  8  D.  90;  25  March  1850,  7  Bell, 
June  1861,  23  D.  1118  ;  16  April  1863,  4  32  ;  0(jHvy  v.  OgUi^,  1874,  1  R.  450 ; 
Macq.  520.  Speirt  v.  Spelrtt  Trt ,  1878,  5  R.  923. 
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CHAP,  xxvn.  If  the  three  cardinal  prohibitions  are  specified  in  adequate  terms, 
the  introduction  or  omission  of  collateral  matters  will  not  derogate 
from  the  force  of  an  enumeration  which  is  otherwise  sufficient;^ 
and  the  words  "  facts,"  "  debts  and  deeds,"  &c,  of  the  irritant 
clause,  will  in  constrnction  be  held  to  relate  to  the  whole  of  the 
acts  of  contravention  which  are  enumerated.'  Bat  where  a  claoBe 
framed  on  the  principle  of  enumeration  repeated  all  the  prohibi- 
tions, and  then  annulled  all  "  the  mid  conditions,  alienations,''  and 
other  things  (omitting  debts),  the  prohibition  against  contracting 
debt  was  found  not  to  be  validly  fenced.' 

MS.  For  convenience  of  reference,  we  annex  in  a  note  a  list  of 
entail  cases  in  which  the  irritant  and  resolutive  clauses  have  been 
held  bad  on  the  principle  of  defective  enumeration,  classified  ac- 
cording to  the  prohibitions  which  were  found  to  be  insufficiently 
fenced.* 


Cases  clftSMd 
soeorUing  to 
tbe  UDfenced 
prohibitions. 


Statntory 
reqiiiiiittti:  1. 
lusertion  of 
clauses  in 
titles ;  2. 
Recording  of 
entail. 


SECTION  III. 
Of  the  other  Solemnities  heqttired  by  the  Act  1685. 

(I.)  Insertion  of  Restraming  Clauses  in  Titles,     (2.)  Eeearditig 
the  Entail,    (3.)  0/  Entails  standing  on  Personal  Titles, 

944.  The  statutory  requisites  to  which  this  section  relates  are 
directed  to  the  object  of  publication.  They  are,  as  interpreted  by  the 
decisions — 1st,  that  the  prohibitory,  irritant,  and  resolutive  clauses 
be  inserted  verbaiim  in  all  charters  and  sasines  or  other  instruments 
of  investiture,  and  that  they  be  inserted  (either  verhaiim  or  by  refer- 
ence to  a  previous  transcript  contained  in  the  deed)  in  the  pro- 
curatories  of  resignation  and  precepts  of  sasine  of  the  actual  entail 
and  of  all  subsequent  deeds  of  transmission  \^  2dly,  that  the  deed  of 


^  See  the  cases  cited  in  the  preceding 
note,  and  Afiairuiker  y.  AnHruihery  26 
Nov.  1840,  8  D.  142,  where  an  irritant 
cUuae  which  annuUed  contraventions  by 
altering  the  Baoceeeion,  teUiog,  alienating, 
or  burdening  the  lands,  was  sustained, 
though  it  did  not  apply  to  wadseUing  or 
feuing. 

9  LockhaH  v.  LochkaH  (CastlehUl),  20 
May  1841,  3  D.  904  ;  Murray  v.  Murray 
(Cockspow),  4  Sept  1844,  3  Bell,  100. 

'  Lord  Di^ffua*  Tr.  v.  Dunbar,  28  Jan. 
1842,  4  D.  623  ;  Martin  v.  Dunbar,  17 
July  1844,  6  D.  1320. 

*  Bnwneratum  not  including  alienation, 
^Tkom$on  v.  Milne,  1  D.  592;  OUn  v. 
M'Turk,  14  D.  359 ;  Bruee  v.  Bruce,  4 


Pat  231;  Cunningham  y.  ScoU  Moncr^, 
4  Pat  652;  E.  of  Caitkniu  v.  Lord 
Berriedale,  S  D.  553 ;  Mensiet  v.  Meuzia, 
14  D.  522 ;  Sinclair  y.  Swdair,  8  D. 
636  ;  BaiUie  v.  BaiUie,  12  D.  1220. 

Enumeration  not  including  Cunttactum 
of  Dd^,^Lord  Dufw*  Tr,  v.  DunharA 
D.  523  ;  6  D.  1820 ;  Uendtrmm  v.  Mender- 
9on,  21  Nov.  1815,  F.O.  ;  WdA  t. 
Robertson,  Duncan's  Digest,  p.  168; 
BaiUie  v.  BaiUie,  12  D.  1220. 

Enumeration  not  induding  AUeraUon  rf 
the  Succeuion, — Fergumn  v.  Ferguton,  15 
D.  19 ;  SeoU  v.  Scott,  18  D.  168 ;  Lard 
BoUo  V.  BoUo,  3  Macph.  78 ;  IlamSUm  v. 
Duke  ofBanUUon,  1870,  8  M.  (H.L.)  48. 

*  See   the  Ganveyandng  Statatei  of 
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entail  shall  be  recorded  uuder  the  authority  of  the  Court  of  Session  chap,  xxvii. 
in  a  special  register  called  the  Begister  of  Tailzies.^  On  com- 
pliance with  the  required  conditions,  the  entail  is,  by  the  Statute 
1685,  declared  to  be  real  and  effectual,  not  only  against  contraveners 
and  their  heirs,  but  also  against  their  creditors,  coniprisers,  ad- 
judgers,  and  other  singular  successors  whatsoever,  whether  by  legal 
or  conventional  titles.  The  omission  to  insert  the  clauses  in  the 
subsequent  titles  upon  which  the  estate  is  possessed  is  declared  to 
import  a  contravention  devolving  the  estate  to  the  next  heir ;'  but 
not  to  militate  against  creditors  and  singular  successors  contracting 
bona  fide  with  persons  infeft  on  such  defective  titles. 

945.  The  requirements  of  the  Statute  are  well  adapted  to  the  Object  of  tboe 
objects  of  preserving  the  rights  of  the  heirs-substitute,  and  giving  '^"    ™*" 
notice  to  purchasers  from  and  creditors  of  the  heir  in  possession. 

The  insertion  of  the  clauses  of  the  entail  in  the  infeftments  is 
necessary  to  prevent  the  fetters  being  worked  off  by  prescriptive 
possession  on  an  unlimited  title,  and  also  to  give  notice  to  strangers 
contracting  with  the  heir  in  possession  on  the  security  of  the 
records.  The  registration  of  the  entail  in  the  Begister  of  TaOzies 
limits  the  personal  right  of  heirs  possessing  on  apparency,  while  it 
also  serves  the  purpose  of  an  authentic  record  of  the  essential  parts 
of  the  entail  in  the  event  of  the  original  deed  being  destroyed. 

946.  I.  Insertion  of  Clauses  in  Titles. — Since  the  Statute  Effect  or  omis- 
provides  that,  on  the  conditions  and  restraining  clauses  "  being  so  firSnenton en- 
insert,"  the  entail  shall  be  effectual  a;;ainst  creditors  and  singular  ^^  ^.^J"  **•'' 

'  ^  o  completes  ft 

successors,  it  follows,  as  a  necessary  consequence,  that  if  an  entail  roDftrate  feudal 
has  never  been  completed  by  infeftment,  and  the  heir  takes  infeft-    '  *' 
ment  upon  a  separate  title,  his  creditors  and  singular  successors  are 
not  bound  by  the  entail.     The  same  consequence  ensues  where  the 
entail  has  never  been  recorded,  and  the  heir  is  infeft  upon  an  inde- 


1868  and  1874,  which  simplify  the  mrde 
of  oomi  lying  with  this  requirement  of  the 
Act  1685. 

^  The  words  of  the  Statute  are  :~"  It 
is  always  declared  that  such  tailzies  shaU 
only  be  allowed  in  which  the  foresaid 
irritant  and  resolutive  clauses  are  insert  in 
the  procuratories  of  resignfttion,  charters, 
precepts,  and  instruments  of  saalne  ;  and 
the  original  tailzie  once  produced  before 
the  Lords  of  Session  judiciaUy,  who  are 
hereby  ordained  to  interpone  their  autho« 
rity  thereto,  and  that  a  record  be  made  in 
a  particular  register  book,  to  be  kept  for 
that  effect,  wherein  shaU  be  recorded  the 
names  of  the  maker  of  the  tailzie,  and  of 
the  aires  of  tailzie,  and  the  general  desig- 
VOL.  I. 


nations  of  the  lordships  and  baronies,  and 
the  provisions  and  conditions  contained  in 
the  tailzie,  with  the  foresaid  irritant  and 
resolutive  clauses  subjoined  thereto,  to  re- 
main in  the  said  register  ad  perpetuam  rei 
memoriam,  .  .  .  and  which  provisions 
and  irritant  clauses  shaU  be  repeated  in  aU 
the  subsequent  conveyances  of  the  said 
tailzied  estate  to  any  of  the  aires  of  tailzie." 
>-Stat.  1685,  cap.  22. 

'  The  validity  of  an  entail  was  held  not 
to  be  affected  by  omissions  in  the  title  of 
the  institute,  the  title  of  the  heir  in  pes- 
sesmon  not  being  defective  in  this  respect, 
-^-Hamilton  ▼.  Lindsey-BuckneU,  1869,  8 
Macph.  824. 

2l 
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c?HAP.  iivn.  pendent  title,  examples  of  which  are  cited  in  the  second  part  of 
this  section.    Where  the  possession  of  the  heir  stands  on  a  penonal 
title,  a  different  principle  comes  into  operation,  as  will  be  explained 
in  the  sequel. 
Under tbeStm.        947.  It  had  long  been  settled^  that,  where  the  deed  of  entail 
enoe'todUBTOsi-  Contained  a  procuratory  and  a  precept,  the  Statute  was  satisfied  by 
*^^uiT^ent  to^  the  insertion  of  the  clauses  in  the  procuratory,  and  a  reference  to 
verbaiim  inser-  them  as  SO  inserted  in  the  subjoined  precept ;  for,  says  the  report, 
cUuset.^  ^'     by  an  equitable  construction  all  the  clauses  in  the  same  deed  are 
understood  to  be  inserted  in  every  part  of  the  deed*     Upon  this 
principle  it  was  afterwards  ruled  to  be  sufficient  to  refer,  in  the 
procuratory  and  the  precept,  to  the  conditions  and  restrictions  as  set 
forth  in  the  dispositive  clause.*    These  decisions  would  necessarily 
rule  the  question  as  to  the  necessity  of  double  transcription  in 
renewals  of  the  investiture ;  but,  as  already  seen,  the  necessity  of 
engrossment  in  such  instruments  has  been  superseded  by  statute;^ 
and  in  modem  conveyances,  by   way  of  registered  disposition, 
a  simple  reference  in  the  dispositive  clause  to  the  conditions  of 
the  recorded  entail  is  the  only  intimation   required.     As  to  in- 
struments of  transmission  and  infeftments  anterior  to  the  Convey- 
ancing Statutes,  it  is  sufficient  to  observe  that  each  writ  forming  a 
part  of  the  feudal  progress  must  have  contained  the  clauses  in 
question  at  length.^ 
RefereDce  to  MB*  ^^  ^^^e  already  had  occasion  to  examine  the  authorities 

^"d  undOT  the  ^^^^^^  provc  that  an  entail  is  invalid  when  the  restraining  clauses 
Statute.  are  not  set  forth  in  the  actual  deed  of  entail,  but  are  merely 

referred  to  as  existing  in  a  prior  settlement^ 
Material  van-         949.  Any  material  variance  between  the  transcription  of  the 
tranacription    Conditions  and  restraining  clauses  in  the  title  of  the  heir  in  posses- 
of  theciaases    sion  and  the  clauses  of  the  actual  entail  was  held  to  be  equivalent 

eauivalent  to  .  .  ^ 

omiHsion  to  to  a  failure  to  insert  the  clauses,  which  left  the  estate  open,  in  terms 
of  the  Act  1685,  to  adjudication  for  the  debts  of  the  heir  in  posses- 
sion.^ The  entail,  however,  was  held  to  subsist  guoad  the  residue 
of  the  estate ;  and  even  where  possession  was  had  for  the  prescrip- 
tive period  upon  a  defective  investiture,  which  referred  to  the  deed 
of  entail  as  the  title  of  possession,  the  heirs  were  held  to  be  bound 
to  make  up  titles  in  terms  of  the  entail ;  and  lands  acquired  in 
excambion,  under  the  Montgomery  and  Eosebery  Acts,  were  held  to 

*  Murray  v.  Kynnynmound,  1744,  M.  ■  Viscount  of  Oamoek  v.    Heirs  of 
15,880;  PoHerfidd  v.   CorhtU,   10  Dec.       £ntoiZ,   1725,    M.    15,596;   Murraif  v. 

1841,  4  D.  284.  Kynnynmound^  tupra, 
«  M.  15,880.  •  Supra,  Section  I. 

'  EaH  of  Buckan  y.  Erskine,  28  Jane  '  Holmes  arul  Campbell  t.  CSntnghasu, 

1842,  4  D.  1430  ;  21  Feb.  1845,  4  Bell,  22.      13  Feb.  1851,  13  D.  6S9. 

*  Tit!o9  Act^  1868  and  1874. 
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be  secured  against  being  carried  away  by  diligence  by  words  of  chap,  rxvn. 
reference  in  the  contract  to  the  clauses  of  the  deed  of  entail.^ 

960.  What  is  to  he  held  a  material  discrepancy  is  a  question  of  WliatheU  to 
construction  as  to  which  no  general  rule  can  be  laid  down.     In  variance  or 
Holmes  v.  Cuninffhame,^  omissions  in  the  recital  of  a  resolutive  clause  d^wp^^T- 
were  held  to  be  material,  although  the  words  actually  inserted  were 
sufficient  to  constitute  an  effectual  resolutive  clause.   The  destination 

(which  exists  inferentially  in  every  restraining  clause)  is  obviously  a 
material  point,  yet  the  omission  of  the  words  *'  of  the  body  "  in  the 
recital  of  a  destination  to  **  heirs  whatsoever  of  the  body,"  was  held 
immaterial  in  Stirling  v.  Moray?  on  the  ground  that  "  heirs  what- 
soever *'  in  the  charter  was  a  flexible  expression  which  fell  to  be 
construed  by  the  terms  of  the  entail  upon  which  it  proceeded.  The 
cnission  of  the  word  "irritant"  in  the  notary's  narrative,  which  stated 
that  he  gave  sasine  subject  to  the  clauses  prohibitory  and  resolutive, 
was  held  immaterial.*  Under  the  43d  section  of  the  Entail 
Amendment  Act,^  entails  which  are  invalid  in  regard  to  the  prohi- 
bitions, by  reason  of  defects  in  the  investiture,  are  to  be  deemed  in- 
valid as  regards  all  the  prohibitions.  This  provision  offers  a  strong 
temptation  to  the  fabrication  of  erasures  in  charters  ;  but  as  these 
documents  are  usually  in  the  hands  of  professional  agents,  there  is 
not  practically  much  danger,  and  in  fact  there  are  only  three  cases 
reported  since  the  Act  in  which  entails  have  been  challenged  on 
the  ground  of  defects  in  the  investiture. 

961.  II.  IlEGISTKATION  OF  THE  EnTAIL. — The  Statute  requires,  Procedure  in 

as  a  condition  of  the  entail  being  binding  upon  singular  successors,  authority  to 
that  it  be  pi-oduced  to  the  Court  of  Session,  that  their  authority  be  '^^'^ 
iuterponed  to  it,  and  that  it  be  recorded  in  a  register  kept  for  the 
purpose.®    This  is  accomplished  by  presenting  a  petition  to  the 

^  Cunimghame^s  Tr$,  t.  CwUnt/hame^  20  ture,  upon  which  no  attachment  for  debt 

July  1852,  14  D.  1C65  ;  sequel  of  preced-  has  followed,  is  cured  by  the  subsequent 

ing  case.  titles  being  correct  ?    The  error  in  ques- 

*  Ildmetand  Campbdl  v.  Cuninghame,  tion  being  found  to  be  immaterial,  it  was 
iupra.  And  see  Norton  v.  Stirling,  22  not  necessary  to  consider  what  effect  was 
liarch  1855,  2  Maoq.  205,  as  to  a  similar  due  to  it  after  the  estate  had  passed  into 
error  of  transcription  in  the  record  of  the  tlie  possession  of  an  heir  whose  investiture 
Register  of  Tiiilzies.  was  correct. 

>  StiHing  ▼.  Moray,  28  May  1845,  7  Ml  and  12  Vict.,  cap.  86,  §  43. 

D.  640.  It  is  not  necessary  to  intsert  in  the  *  At  an  early  period  in  the  history  of 

renewal  of  the  investiture  those  branches  entails,  it  was  settled  that  the  Statute  re- 

of  the  succession  which    have    already  quired  the  registration  of  settlements  exe- 

failed,  and  the  entful  is  not  challengeable  cuted  prior  to  its  date,  in  order  to  their 

by   reason    of    their    omission ;     Lady  being  effectual  in  questions  with  singular 

Uawarden  v.  Dtmlop,  24  March  1865,  3  successors ;  Philip  v.  EarlofHothes,  1758, 

Macph.  748.  M.  15,609, 16  Jan.  1761.  2  Pat.  62  j  Urd 

*  Barthiciek  v.  Olasiford,  15  Nov.  1853,  Kinnaird  v.  HunUr,  1761,  M.  15,611,  18 
16D.  87.  This  case  raised  the  interesting  Feb.  1765,  2  Pat  97  ;  EaH  of  Raebery 
question  whether  an  error  in  the  investi-  v.    Primrose^  1765,  M.  15,616,  3  April 
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CHAP.  xxTn.  Court  for  authority  to  record  the  entail,  which  is  produced  with  the 
petition.  The  application  may  be  made  by  any  of  the  heirs-sub- 
stitute, and  it  is  granted  as  of  course.  And  where  an  application 
for  authority  to  record  an  entail  was  opposed  by  the  institute,  who 
declined  to  take  under  the  deed  of  entail,  it  was  ruled  that  the 
validity  of  the  entail  was  not  in  question  in  such  an  appUcation, 
and  that  the  warrant  could  not  be  refused  when  applied  for  by  a 
party  claiming  under  the  deed.^  A  warrant  for  registration  can 
only  be  obtained  when  the  Court  is  actually  sitting.  An  estate  may 
thus  be  unavoidably  exposed  to  the  diligence  of  the  institute's 
creditors  during  a  Court  vacation ;  and  in  a  competitiou  between 
creditors  and  heirs  claiming  under  the  settlement,  the  entail  dates 
from  the  period  of  actual  registration,  and  not  from  that  of  its 
production  in  Court.* 
Deed  to  be  re-  962.  The  proper  deed  to  be  recorded  is  the  actual  settlement 
deed  oonstitot-  of  the  estate,  whether  the  form  of  the  deed  is  that  of  a  regular  dis- 
meii?orta^Bd  Position  with  feudal  clauses,  or  a  procuratory  of  resignation,'  or 
deetination.  merely  a  disposition  of  the  personal  fee.^  It  is  not  necessary 
that  the  deed  of  entail  should  form  part  of  the  feudal  title,  and 
where  it  is  a  personal  deed,  the  charter  or  other  instrument  by 
which  the  estate  is  feudalised  is  not  required  to  enter  the  register.^ 
Nor  will  the  registration  of  a  charter  with  restraining  clauses, 
as  part  of  the  entail,  obviate  the  objection  that  in  the  actual  settle- 
ment the  fetters  are  only  imposed  by  reference.^  Deeds  of  nomi- 
nation of  heirs,  and  other  alterations  of  the  settlement  executed 
under  reserved  powers,  must  be  recorded  in  the  Eegister  of  Tailzies, 
otherwise  the  lands  are  not  effectually  entailed  in  a  question  with 
purchasers.^  An  entail  in  the  form  of  a  general  disposition  cannot 
bind  creditors ;  and  therefore,  where  an  entailer,  besides  the  lauds 
specially  disponed,  conveys  all  his  other  lands  and  heritages 
subject  to  the  fetters  of  the  entail,  and  titles  arc  made  up  under  the 


1767,  8  Pftt.  651,  oTennIing  the  ca«ieB 
of  WiUuon,  M.  16,871,  and  Barthwick, 
M.  15,551. 

*■  GUmaur  y.  Oilmour,  6  Dec.  1856,  19 
D.  184. 

*  WUliatMon  ▼.  Sharp,  8  Dec  1851, 14 
D.  127. 

*  Irvine  v.  Earl  of  Aberdeen,  1772,  M. 
"  TaUzie,"  App.  No.  1  ;  16  April  1777,  2 
Pat.  419  ;  Lard  Farbet  t.  OammeU,  14 
May  1858,  20  D.  917. 

*  Eari  of  Fife  v.  ZH^f— opmion  on  re- 
mit, 20  March  1862, 24  D.  936  ;  judgment 
27  March  1862,  4  Macq.  469. 

»  Eari  of  Fife  v.  Duff,  iupra.  In  Stir- 
ling V.  Moray,  28  May  1845,  7  D.  640, 


the  objection  that  a  Grown  charter  ooukl 
not  be  recorded  aa  an  *'  original  taflxie" 
by  one  of  **  Hie  Majesty's  subjects,"  wai 
held  to  be  obviated  by  a  private  Act  of 
Parliament. 

*  Forbei  v.  OammeU,  ntpra. 

7  Earl  of  Mansfield  ▼.  Stewart  (Lope- 
almond),  28  May  1844,  6  D.  1073,  S  July 
1846,  6  Bell,  139 ;  Montgomerie^.  Eatiof 
pinion  (Skehnorlie),  22  Jan.  1842, 4  D. 
425  ;  18  Aug.  1843,  2  Bell,  149  ;  Inglitv. 
InglU,  18  Not.  1851,  14  D.  54;  10  May 
1853,  15  D.  (App.  Ca.)  44.  And  aes 
Broomfield  ▼.  Paterttm  (Ecdes),  1784,  M. 
15,618  ;  19  May  1786,  3  PM.  50. 
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entail  to  the  lands  not  specially  disponed,  upon  which  posaession  is  chap,  xxm, 
had  for  the  prescriptive  period,  these  are  nevertheless  subject  to 
the  onerous  deeds  of  the  heir  in  possession,  because  they  are  not 
mentioned  by  name  in  the  Begister  of  Tailzies  as  the  Act  requires.^ 
But  an  entail  general  is  held  to  be  binding  inter  hoeredes,  and  it 
would  seem  that  such  a  general  disposition  is  equivalent  to  an 
obligation  to  execute  an  entail  which  the  entailer's  heir  might 
be  compelled  to  fulfil* 

953.  It  would  appear  that  a  deed  in  the  form  of  a  new  entail,  Not  neoewiary 
but  being  in  substance  a  mere  propelling  of  the  succession,'  or  a  ^>,J!]^iiiig  sac- 
renewal  of  the  investiture,  is  not  regarded  as  a  deed  of  alteration,  c««ipn»  w  re- 
and  need  not  be  recorded.    Of  this  nature  was  the  settlement  of  destination, 
the  entailed  estate  in  the  case  of  Oartmore}    William  Graham,  the 

institute  or  first  heir,  inherited  the  estate  of  Gartmore  and  the 
lands  of  Culbowie  from  his  father  under  distinct  entails,  the  entail 
of  Gartmore  having  been  recorded  by  the  father.  In  order  to 
bring  the  lands  of  Culbowie  within  the  investiture  of  the  principal 
estate,  William  Graham  expede  an  instrument  of  resignation  of 
both  estates  for  new  infeftment  under  the  conditions  and  restrain- 
ing clauses  of  the  grant.  Upon  the  resignation  thus  made,  a  Crown 
charter  was  obtained,  which  set  forth  the  fact  that  there  were  two 
entails,  but  did  not  repeat  in  duplicate  the  clauses  that  were 
identical  in  both.  The  subsequent  titles  were  in  terms  of  the 
charter.  The  entail  of  Culbowie  wsis  never  recorded,  and  so  far 
as  regarded  that  estate  the  entail  was  not  binding  upon  creditors. 
But  as  r^ards  the  estate  of  Gartmore,  it  was  held  that  the  instru- 
ment of  resignation,  and  the  charter  consequent  upon  it,  did  not 
constitute  a  new  settlement ;  that  these  instruments  had  no  other 
operation  than  to  bring  the  other  lands  within  the  investiture; 
and  that  the  entail  of  Gartmore  still  rested  upon  the  recorded 
disposition. 

954.  The  case  of  Norton  v.  Stirling^  in  its  first  branch,  settled  Unrecorded 
an  interesting  point  in  reference  to  the  registration  of  instruments  uo^djLa^noT" 

supplementary  to  deeds  of  entail.    The  maker  of  the  entail,  in  the  inyaijdato  ««J>- 

*  stitutions  ante- 

exercise  of  a  reserved  power,  revoked  the  nomination  of  an  heir,  cedent  to  those 

affected  by 

*  King  v.  EaH  of  Stair,  28  Feb.  1844,      an  entaU,  but  the  object  and  effect  of  *^*  ^^^' 
6  D.  821 ;  80  April  1846,  6  BeU,  82.  which  was  simply  to  suliject  to  the  fetters 

'  DalrympUv.  EaH  of  Stair,  10  March  of  the  original  entail  lands  formerly  held 

1841,  8  D.  887,  as  explained  by  Lord  pro  indiviso,  bnt  now  diTided,  was  held 

Cottenham  in  King* 9  case,  6  Bell,  104.  not  to  constitute  a  new  settlement,  and 

'  TurvhuU  V.   Hay  Newton,  29  June  possession  on  it  for  forty  years  not  to  ex- 

1886, 14  Sh.  1081 ;  Padwick  v.  Stewart,  tinguish  the  original  settlement ;  Stewart 

1874, 1  R.  697.  V.  NiecUon,  2  Dec.  1869,  22  D.  73. 

*  Oraham  v.  BtmHne,  2  March  1837,  »  Norton  v.  Stirling,  6  July  1852,  14 
15  Sb.  711 ;  6  Aug.  1840,  1  Rob,  847.  D.  944  ;  22  May  1855,  2  Maoq.  205. 

So  also  an  mireoorded  deed  in  the  form  of 
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CHAP,  nvn.  but  the  deed  of  revocation  was  never  recorded.  An  action  was,  in 
jvorfow  V.  consequence,  brought  by  a  creditor  of  an  heir-substitute  to  have 
*»7«  ijig  debt  constituted  against  the  estate,  on  the  ground  that  the 
whole  settlement  had  not  been  recorded  in  the  Register  of  Tailzies. 
It  was  held  in  the  Court  of  Session  that  the  objection  did  not 
affect  the  destinations  antecedent  to  that  in  which  the  alteration 
was  made,  and  that  as  the  heir  displaced  by  the  deed  of  revocation 
was  an  heir  who  could  not  have  come  in  until  after  the  heir  in 
possession,  the  latter  was  sufiBciently  restrained  by  the  registration 
of  the  deed  of  entail  Lords  Cran  worth  and  St  Leonards,  by  whom 
the  case  was  heard  on  appeal,  having  differed  in  opinion,  the  judg- 
ment of  the  Court  of  Session  was  affirmed.  In  the  same  case  it 
was  ruled  that  the  registration  of  the  entail  was  neither  invalidated 
by  reason  of  a  mis-recital  of  the  destination  in  the  petition  for 
authority  to  register  the  deed  of  entail ;  nor  by  an  error  in  the 
transcription  of  the  deed  into  the  books  of  the  record,  which 
consisted  in  the  substitution  of  the  words  "fail  to  neglect"  for 
"fail  or  neglect"  in  the  resolutive  clause  of  the  entaiL^  The 
settlement  ought  to  be  recorded  entire,  notwithstanding  that  a 
part  of  the  estate  has  been  previously  sold.^ 
Effect  of  omis-  966.  The  consequences  of  omission  to  record  the  entail  differ 
anenuS!^  according  as  the  disponee  in  possession  is  infeft  or  uninfeft;  and 
in  the  latter  case  there  is  a  further  distinction,  depending  on 
whether  he  possesses  by  the  title  of  apparency,  or  upon  the  personal 
title  of  the  entail.  These  consequences,  in  relation  to  the  rights 
of  creditors  and  singular  successors,  are  explained  in  the  next 
subdivision  of  the  section.' 
Pt«acripUye  966.  Where  an  entail  is  made  in  derogation  of  an  existing 

unwcOTdeden-  ^^^^^t  ^^^  ^s  not  recorded,  and  possession  is  had  upon  the  new 
taUextin-  settlement  for  the  prescriptive  period,  the  original  entail  is  ex- 
of  hdre-aub-  tinguished  by  adverse  possession,  and  the  heir  in  possession  at  the 
prior^OTded  ^^^  ^^  ^^®  prescriptive  period  acquires  an  unchallengeable  title 
entul.  under  the  unrecorded  entail,  which  is  equivalent  to  an  estate  in 

fee-simple.*  Prior  to  the  elapse  of  the  prescriptive  period,  it  is  in 
the  power  of  any  of  the  heirs-substitute  under  the  original  settle- 
ment to  bring  the  subsequent  settlement  under  reduction,  whether 
it  be  a  real  or  a  personal  right,  and  thus  to  prevent  prescription 

'  On  this  point  in  the  case  see  the  Steteart  v.  Stewart  (Lqgieahnond),  3  July 

speech  of  Lord  ChanceUor  Cntnworth,  2  1846,  5  BeU,  139;  /n^tf  y.  IngUt,  10 

Maoq.  p.  211  <4  aeq.  May  1853,  15  D.  (App.  Ca.)  44.    In  the 

'  Moore  Petr.,  28  Nov.   1821,  1  Sh.  case  of  StetoaH  ▼.  Nicoleon,  2  Dec.  1859, 

173,  N.E.  164.  22  D.  72,  the  deed  aUeged  to  be  <Jbe  title 

*  I^fra,  §  960  et  8cq.  of  possession  was  held  not  to  be  a  new 

*  MofUgomerie    ▼.    Earl   of  Eylinfon  settlement ;  consequently  the  role  stated 
(Skelmorlie),  18  Aug.  1843,  2  BeU,  149 ;  in  the  text  was  not  applicable. 
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running  upon  it.^    And  an  heir-subetitute  can  always  prevent  the  chaf.  xxvn. 
acquisition  of  a  fee-simple  title  bj  prescriptive  possession  on  a 
valid  but  unrecorded  entail,  by  having  it  recorded  under  the 
authority  of  the  Court  of  Session. 

967.  An  unrecorded  entail  is  binding  inter  hceredes ;  in  other  Unrecordeil  en- 
words,  it  is  a  bar  to  acts  of  gratuitous  alienation.'  This  proposi-  ^i^J^kanda; 
tion  is  assumed  in  all  the  modem  decisions ;  and.  in  the  last  century, 
it  was  even  supposed  that  the  next  heir-substitute  would  have  a 
claim  of  damages  against  the  heir  in  possession  for  his  breach  of  the 
prohibitions,  or  at  least  a  right  to  require  the  re-investment  of  the 
consideration  money .^  This  point  underwent  very  deliberate  con- 
sideration in  the  Skelmorlie  case,^  where  it  was  held  to  be  ruled 
by  the  judgment  of  Lord  Eldon  in  the  cases  of  Ascog  and  Tilli- 
couUry,  in  reference  to  entails  defective  in  the  prohibitions.  It 
would  appear,  therefore,  that  the  disponee  under  an  unrecorded 
deed  of  entail  may  sell  the  estate  and  appropriate  the  price  to  his  own 
use,  and  that  the  heirs-substitute  have  no  means  of  legal  redress.^ 

958.  Since  the  conditions   of   an  unrecorded  entail  are  obli-  and  ban  gra- 
gatory  upon  the  heirs,  they  will  be  effectual  to  bar  provisions  to  ^om'^  e™©^ 
younger  children,  unless  where  these  are  granted  for  onerous  causes,  o(.*^«  po^'e" 
as  in  the  case  of  marriage-contracts  f  and  also  to  bar  postnuptial  fen. 
provisions  to  wives,  which,  in  so  far  as  they  exceed  a  rational  and 

suitable  provision,  are  deemed  gratuitous.^  Where  the  entail 
authorises  the  granting  of  provisions  to  a  definite  extent,  pro- 
visions granted  in  excess  will  be  restricted  in  terms  of  the  power.^ 

959.  IIL  Entails  standing  on  Pebsonal  Titles. — We  have  eduh  pmonai 
seen*  that  an  entail  may  be  made  by  a  proprietor  possessing  on  a  u,^bya4ju(U- 
personal  title ;   that  such  a  deed,  althom^h  coutainine  no  feudal  ^^^^^  or  con- 

*  ^  ^^  veyanoe  nroni 

clauses,  has,  when  recorded,  the  characteristics  of  a  perfect  entail,  the  heir, 
and  that  a  title  under  it  may  be  completed  by  conveyance  from 


^  Staeart  v.  NicoUon,  2  Dec  1859,  22 
D.  72  (4Ui  point). 

'  The  law  in  relation  to  unreoorded 
entuk  IB  not  altered  by  the  Entail  Amend- 
ment Act. 

^  Douglat  v.  Strathnaver,  25  Feb.  1730, 
1  Pat  82  ;  and  see  WtUisonv.  CaUendtr, 
1724,  M.  15,369  and  15,371 ;  HaU  v. 
Came,  1726,  M.  15,373. 

*  Montgomerie  ▼.  EaH  of  EgUnUnit  18 
Aug.  1843,  2  Bell,  149. 

*  Bat  where  a  setdor  oonyeyfl  his  estate 
to  tmstees  npon  traat  to  ezecate  and  re- 
cord an  entail,  and  they  fail  to  record  it, 
and  wilfally  aUow  the  hxax  to  contract 
debt  on  the  iccarity  of  the  estate,  the 
trustees  may  be  responsible  for  a  breach 


of  trust.  The  case  of  Brock  v.  Spein,  10 
June  1815,  7  D.  858,  was  of  this  nature ; 
bnt  as  the  substitute  at  whose  instance 
the  security  was  sought  to  be  reduced 
had  incurred  a  general  repreientation  of 
the  oontravener,  it  was  held  that  he  had 
no  title  to  sue. 

•  See  Chapter  XXXYI.  (Marriage- 
Contract  Provisions). 

'  NobU  Y.  Deicar,  1758,  M.  15,606. 

»  MacgUl  v.  Lav,  1798,  M.  15,451. 
As  to  whether  an  unrecorded  entul  is 
efifectual  to  exclude  terce,  see  Anderson  v. 
WuhaH,  1715,  M.  13,670. 

•  EaH  of  Fife  v.  Duff,  27  March  1863, 
4  Maoq.  469,  comment«rd  on  tupra 
(Chapter  XXVI.,  Section  I.). 
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CHAP,  xxvn.  the  heir-at-law,  or  by  adjudication  directed  against  him.  A  more 
usual  case  of  an  entail  personal  is  where  the  entail  contains  within 
it  the  clauses  necessary  for  the  completion  of  a  title  by  infeftment, 
but  the  disponee  possesses  on  the  unrecorded  disposition.  The  law 
in  relation  to  entails  personal  is  embraced  in  the  three  following 
propositions  : — 
Esute  taken  960.  (1.)  Where  the  institute  or  heir  of  entail  possessing  on 

enuii^'he?^  a  personal  title  is  also  the  apparent  heir,  or  heir  of  line  of  the 
bnn^li^^^  entailer,  the  estate  is  subject  to  adjudication  for  debts  contracted  by 
on  appanncy.  such  heir  or  institute  before  the  entail  was  recorded.^    Apparency 
being  a  ^iMr^i-public  title,  creditors  are  entitled  to  ascribe  the  pos- 
session to  that  title  rather  than  to  an  entail  which  has  not  been 
published  in  terms  of  the  Statute,  and  of  which  they  are  not  neces- 
sarily cognisant    If  the  person  possessing  on  apparency  is  institute, 
his  debts  will  transmit  against  the  estate  without  service  and  with- 
out his  having  been  for  three  years  in  possession. 
What  iB  Tcqni-        961.  (2.)  To  protect  the  estate  from  adjudication  for  the  debts 
the^)dito»*of  ^'^  a  disponee  who  is  apparent  heir  of  the  entailer,  it  is  not  enough 
an  apparent     that  the  entail  is  recorded  in  the  Begister  of  Tailzies.    Infeftment 
must  be  taken  upon  the  entail  prior  to  the  institution  of  an  action 
of  adjudication.    The  Statute  requires  publication  of  the  conditions 
and  restraining  clauses  of  the  deed  both  in  the  Begister  of  Tailzies 
and  the  Sasine  Begister ;  and  the  entail  is  not  binding  on  credi- 
tors until  both  these  requisites  have  been  fulfilled.     Where  the 
registration  in  the  Begister  of  Tailzies  precedes  the  registration  for 
infeftment,  the  latter  has  a  retrospective  operation,  and  secures  the 
estate  against  all  debts,  whensoever  contracted,  on  which  real  dili- 
gence has  not  been  used.'    Where,  on  the  contrary,  the  infeftment 
precedes  the  registration  in  the  Begister  of  Tailzies,  the  lattej  has 
a  retrospective  effect  only  upon  debts  anterior  to  the  date  of  the 
infeftment,  and  which  are  not  the  subject  of  real  diligence ;  but 
it  has  no  such  effect  in  relation  to  purchasers  •  or  creditors*  con- 

»  Dwt^»  T.  SUwart,  1766,  M.  15,616 ;  24  Feb.  1801,  M.  '*  Taiirie,"  App.  No.  7. 

RuudL  V.  Ron'  On,,  1792,  M.  10,300.  In  such  cases  there  is  no  \mm%e  repr> 

In  the  same  oircumstanoes,  the  apparent  aentation  in  reBpect  of  the  debts  of  the 

heur  may  also  bring  the  estate  to  a  judicial  apparent  heir ;  because  the  Statute  poit- 

sale  for  the  entailer's  debts,  under  the  pones  his  creditors  to  those  of  the  pennn 

Statute  ;  Mitchell  v.  TarbuU,  4  Feb.  1809,  last  infeft,  and  also  to  those  of  the  peicoD 

F.C.  who  enters  (Stat  1695,  cap.  24).     Now, 

'  This  proposition  was  established  by  the  conditions  of  the  entail,  when  per- 

the  opinions  of  the  Judges  in  the  case  last  fected  by  rogistration  and  infeftment,  wb 

cited,  as  reported  (under  the  name  of  obligations  binding  on  the  heir  who  entovi 

Pierte  y.  Rusidl)  in  BeU's  Oct.  Ca.  p.  166.  and  therefore  entitled  to  preoedenoe  usdtf 

By  an  extension  of  the  princijle,  the  in-  the  Statute. 

feftment  of  an  heir-substitute  (the  entaU  '  OraAame  v.  Oraltame,  10  Dea  1813, 

being  also  recorded)  secures  the  estate  8  Sh.  2S1  ;  6  Oct.  1831,  5  W.  &  a  759. 

against  the  debts  of  the  institute  and  heir-  *  Grahame  v.  Orakame'$  Cr$.,  1795,  M. 

apparentof  theenlaUer;  Diclaonv.  Syme,  15,440;  SmoUei'sCn,  v.  SmolUt,  14M«y 
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tiacting    after    infeftment    and    before  registration.      The  last-  chap,  ixvn. 
mentioned  debts,  contracted  in  the  interval  between  infeftment  and 
registration,  although  wholly  unsecured,  are  in  the  same  position 
as  entailer's  debts,  and  may  be  made  the  ground  of  adjudication  at 
an;  time. 

962.  It  is  not  very  easy  to  give  an  explanation  of  the  distinc-  Dbtinctionbe- 
tion  that  will  stand  the  test  of  strict  criticism ;  but  it  may  be  he^infiftuld 
said  to  depend  on  this  principle,  that  an  heir  infeft  on  an  un-  "o"***^ 
recorded  entail  is  in  law  regarded  as  a  fee-simple  proprietor,  and  that 

creditors  are  entitled  to  rely  on  the  title  shown  by  the  records ; 
while  an  apparent  heir,  having  no  vested  interest  in  the  estate,  if 
he  contracts  debt,  does  so  on  his  personal  credit  only.  The  dis- 
tinction was  at  one  time  doubted,  but  it  was  finally  settled  by  the 
case  of  Munro  v.  Di^ummond,  here  cited.^  The  position  of  a  creditor 
or  singular  successor  is  apparently  not  affected  by  his  knowledge 
of  the  entail.^ 

963.  (3.)  Where  the  heir  or  institute  in  the  entail  is  not  the  Heir  of  entail 
heir  of  line,  and  has  no  other  title  of  possession  than  a  personal  ^^ssurvThouud 
entail,  the  restraining  clauses  are  effectual  to  protect  the  estate  entST^"** 
against  his  acts  and  deeds,  and  ai*e  binding  upon  creditors,'  singular 
successors,^  and  tenants.^    In  a  question  with  the  disponee  in 
possession  on  a  personal  title,  the  prohibitions  are  binding  as  con- 
ditions of  the  grant ;  in  questions  with  singular  successors  they  are 

binding,  on  the  general  principle  that  the  creditor  or  assignee  can 
only  take  the  personal  right  tantum  et  talc,  or  as  it  exists  in  tie 
person  of  the  cedent. 

SECTION  IV. 
Consequences  of  Incubring  an  Irritancy. 

964.  By  the  Statute  1685  "  the  next  heir  of  tailzie  may,  im-  irritoncymiift 
mediately  on  contravention,  pursue  declarators  thereof,  and  serve  ht  decwe'in 

the  lifetime  of 
1807,M.  "Taikie,*'App.  No.  12;  Ifunro  "See    WiUiafMon  v.   Sharp,   8    Deo.  ^''^  ^outra- 

▼.  Drumnumd,  80  Aug.  1831,  6  W.  ft  8.  1851,  14  D.  127.  ^'°*'* 

859.    Where  the  liability  consiste  of  a  '  Jknham  t.  JBaillie  (Weetshield  case), 

flactaatingbalanoedaeonabttnkaoooant:,  5  Jane  1788,   1   Cr.  St.  k  Pat.  118; 

the  account  ie  to  be  regarded  aa  dosed  on  Carlelon*i    Cn.    v.    Gordon,   1758,    M. 

the  day  that  the  entail  is  recorded.    If  at  10,258  ;  Syme  v,  Dewar,  1808,  M.  15,619. 

that  date  there  is  a  balance  on  the  whole  In  the  last  of  these  cases  the  principle 

transactions  in  favonr  of  the  heir  of  entail,  was  applied,  although  the  institute  had 

the  estate  wiU  not  be  liable  for  subsequent  been  infeft  upon  a  prior  settlement  de- 

adranoes ;  Ron  v.  Drummond,  8  March  clared  revocable,  and  actually  revoked  by 

1841,  8  D.  698.    And  see  Ferrier  v.  Duke  the  personal  entail. 
of  JioaAvryhef  10  Dec.  1818,  F.C.  *  Crs.  ofCarlOon  v.  Gordon,  iupra, 

^  See  BeU's  lUnstr.  vol.  2,  p.  876.  *  ChUhclm  v.  McDonald,  27  Feb.  1800, 

M.  "Tailzie,"  App.  No.  6. 
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heir  to  him  who  died  last  iufefb  in  the  fee  and  did  not  contravene, 
without  necessity  anyway  to  represent  the  contravener."  It  is 
therefore  necessary  that  the  contravention  should  be  established  bj 
decree  before  the  succession  can  open  to  the  next  substitute.  It  is 
settled  law  that  a  declarator  of  irritancy  cannot  be  brought  after 
the  death  of  the  contravener,  even  where  the  deed  declares  that  he 
shall  forfeit  for  himself  and  his  descendants;^  though,  if  the  action 
were  instituted  in  his  lifetime,  it  might  be  transferred  against  his 
representatives,  and  prosecuted  to  a  conclusion  after  his  deatb.^ 
This  rule  applies  to  all  acts  done  or  suffered  by  the  heir  of  entail, 
in  contravention  of  the  statutory  prohibitions  of  the  entail,  or  of  anj 
other  conditions  or  prohibitions  to  which  the  irritant  and  resolutive 
clauses  are  applicable.  A  clause  of  devolution,  applicable  to  the 
event  of  the  heir  succeeding  to  an  estate  or  title,  takes  effect  ipso 
facto  on  the  occurrence  of  the  event  in  question.  Such  clauses  are 
effectual  as  conditions  of  the  destination ;  and  as  the  devolution 
does  not  take  place  in  consequence  of  any  act  of  the  heir,  it  is 
not  necessary  that  a  declarator  should  be  brought  either  for  the 
purpose  of  establishing  the  right  of  the  next  substitute  or  for 
divesting  the  heir  in  possession.^ 
iniuncydoes  966.  Until  the  passing  of  the  Entail  Amendment  Act,  it  was 
riSitfmivi-  •  ^^  unsettled  question  whether  the  decree  declaring  the  irritancy 
onriy  »cquircd  operated  retrospectively,  so  as  to  invalidate  acts  done  after  the 
powers  of  the  Contravention,  but  before  decree,  which  arc  competent  to  an  heir  of 
•°^^'  entail  in  possession,  e.g.,  the  granting  of  provisions  under  reserved 

powers,*  or  the  creation  of  securities  restricted  to  his  life  interest* 
By  this  Act®  it  is  enacted,  "  That  no  irritancy  committed  or  that 
may  be  committed  by  any  heir  of  entail  in  possession  of  an  entailed 
estate  in  Scotland  shall  operate  to  set  aside,  impair,  or  in  any  way 
affect,  directly  or  indirectly,  in  the  person  of  any  purchasers  or 
bona  fide  onerous  creditors,  any  conveyances,  deeds,  or  securities 
granted  in  reference  to  such  estate,  or  the  rents  thereof,  piior  to 
the  execution  of  the  summons  of  declarator  on  which  decree  in 


1  MaxwtU  V.  Maxwdl,  15  Dec.  1843, 
6  D.  255 ;  affirmed  13  July  1846,  5  Bell, 
165 ;  Gordon  v.  King*8  Advocate^  1750, 
M.  4728,  6  Br.  Sup.  782 ;  Fullerton  ▼. 
Dalrymple  (second  BMrgnnj  case),  20 
June  1825,  1  W.  &  S.  410,  and  1  Sh. 
(App.  Ca.)  265,  and  1  W.  &  S.  Appx.  No. 
2;  Gordon  v.  Gordon,  1719,  M.  15,381. 

>  StewaH  v.  Denholm  (WeBtahieUa), 
1726,  M.  7275. 

'  Viicoun  tett  Ifatcarden  ▼.  Elphinttone^t 
Tr.,  2  Feb.  1866,  4  Maoph.  853,  not 
affected  by  the  judgment  on  appeal. 


«  See  LotMan  ▼.  Wmi$on,  1725,  H. 
15,554. 

^  Bontine  ▼.  Graham^  2  March  1S37, 
15  Sh.  711.  In  a  subeeqnent  branch  of 
the  case  it  was  held  that  the  heir  obtam- 
ing  declarator  of  irritancy  had  a  good 
action  for  the  rents  accruing  in  the  in- 
terval between  the  incarring  of  the  irri' 
tancy  and  the  decree^ — 20  Dec.  1888,  I 
D.  286. 

•  11  and  12  Vict,  cap.  36,  §  40. 
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respect  of  such  irritancy  shall  proceed,  and  not  invalid  as  being  chap,  xxvil 
inconsistent  with  the  provisions  of  the  entail  under  which  such 
estate  is  held." 

966.  The  defender  may  purge  the  irritancy  by  perfonning  acts  PnrgsUoD  of 
omitted,  and  revoking  deeds  granted  in  contravention  of  the  entail,  '"^**^*^^^ 
and  that  at  any  time  before  decree  is  pronounced.    In  the  case  of 

a  contravention  by  way  of  alienation  or  contraction  of  debt,  the 
concurrence  of  the  purchaser  or  creditor  is  obviously  necessary  to 
enable  the  heir  to  make  restitution.^  It  was  long  doubted  whether 
a  contravention  of  an  entail,  by  making  up  titles  in  fee-simple,  was 
an  irritancy  which  the  heir  was  entitled  to  purge,  but  the  point 
was  at  length  settled  in  favour  of  the  contra vener.^ 

967.  It  is  necessary  to  distinguish  between  the  remedies  of  Effects  of  re- 
reduction  and  declarator  of  irritancy.    The  former  is  competent  at  declaratory 
any  time,  even  after  the  death  of  the  heir  whose  deed  or  contract  J.«crees  du- 

'*  '  tiDgaisiied. 

is  sought  to  be  reduced;  and  the  action  cannot  be  stayed  by  a 
judical  offer  of  restitution.' 

968.  Any  heir-substitute,  however  remote,  is  entitled  to  pursue  Title  to  pnnne 
a  declarator  of  contravention.*    As  already  mentioned,  the  action  contravenSon. 
must  be  directed  against  the  heir  by  whom  the  contravention  was 
committed.     Action  may  accordingly  be  maintained  against  an 

heir  possessing  on  the  title  of  apparency.^  If  the  deed  declares  " 
that  the  contravener  shall  forfeit  for  himself  and  his  descendants, 
it  is  generally  understood  that  the  condition  is  effectual  to  the  full 
extent  unless  an  offer  of  purgation  is  made;®  but  where  descen- 
dants are  not  mentioned,  the  effect  of  forfeiture  is  merely  to  propel 
the  succession  to  the  next  heir  under  the  destination. 


^  See  BamUton  Gordon  ▼.  Gordon, 
1748,  R  7281 ;  Boss  v.  Jfunro,  1766,  M. 
7289. 

'  Abemethie  ▼.  Forbea  (Balbithan),  17 
Jan.  1835,  13  Sh.  263 ;  AbemeUue  v. 
Gordon,  20  Jane  1837,  15  Sb.  1167. 

*  Stewart  v.  Nicolaon,  2  Dec  1859,  22 
D.  73;  and  see  Duke  of  Qiteentherry^t 
Exrt.  y,  Duke  of  Buedeueh,  6  July  1820, 


F.C.  ;  dicta  in  Maxwdl  ▼.  MaxvodL,  5 
BeU,  165. 

«  Dundas  v.  Murray,  1774,  M.  15,430  ; 
Simwn  v.  Lord  Home,  1697,  M.  15,353. 

»  SUwaH  V.  Denkolm,  1726,  M.  7275. 

'  See  on  this  point  Mackay  v.  Dal- 
rymple,  1798,  M.  11,171,  and  Mr.  Sand- 
fozd'fl  observations,  Treatise  on  Entail^*, 
pp.  445-6. 
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CHAPTER  XXVIII. 

ESTATE  OF  AN  HEIR  OF  ENTAIL  IN  POSSESSION. 


1.   RSBTRAnm  ON  THB  POWIB  OF  THK 

Hkir  as  Propribtob. 
2.  How  AN  Entail  mat  bb  madb 

EFFBCTITB    IN    THB    ENTAILER'S 
LlFKriME. 
3.   LlABILITT    OF    THB    ESTATB    FOR 


Entailer's   Dbbis  and  Real 
Burdens. 
4.  Payment    of    Debts,   whether 

operating  as  EixTINCnON  OB  AS 

Assignation. 


SECTION  I. 

Restraints  on  the  Power  of  the  Heir  as  Proprietor. 

Heirofenuil         969.  An  heir  or  institute  of  entail  Ih  held  to  be  a  fiar,  and  he 
^  u?**^'  ?^    takes  an  estate  in  fee  under  the  tailzied  destination,  bein<;  subject 

rabject  only  to  '  o        • 

the  raitnctioiu  to  HO  Other  restrictions  in  the  exercise  of  his  proprietary  rights  than 
tETeuuu.'^      Buch  as  are  expressed  in  the  prohibitions  of  the  deed  of  entail. 
The  restrictions  prescribed  by  the  Statute  of  1685  are  of  a  general 
character,  and  apply  to  all  deeds  falling  within  the  three  eateries, 
— alienation,  contraction  of  debt^  and  alteration  of  the  successioD. 
But  the  principle  of  interpretation  applied  to  the  Statute  enabled 
entailers  (without  exposing  the  entail  to  objections  affecting  its 
validity)   to  constitute  exceptions  to  the  prohibitions;  and,  to 
the  extent  to  which  the  estate  was  excepted  from  their  opera- 
tion, it  was  held  to  be  unentailed,  and  subject  to  the  debts  and 
deeds  of  the  heir  in  possession.      The  Email  Amendment  Act 
makes  no  change  in  this  respect.      An  entailer  may  affect^  and 
indeed  is  authorised  by  the  Statute  to  affect,  the  estate  with  other 
prohibitions  and  conditions  than  those  which  are  specified  in  the 
Statute ;  and  such  conditions  and  prohibitions,  if  fenced  with  irri- 
tant and  resolutive  clauses,  are  effectual  according  to  their  tenor. 
Restraints  on         970.  An  heir  of  entail  is  accordingly  entitled  to  do  every  act 
aiienat?on ;  1.  Competent  to  an  unlimited  fiar  which  is  not  prohibited  by  the  en- 
Waste ;  2.       tail.    The  questions  which  have  arisen  with  respect  to  the  validity 
irtaaes ;  3.        of  the  acts  aud  deeds  of  proprietors  of  entailed  estates  have  relation 
OranSng'secii-  chiefly  to  the  interpretation  to  be  given  to  the  statutory  prohibi- 
rities.  tiQn  against  alienation.^    These  may  be  divided  into  three  classeB: 

^  Aoonvejinoetotheheir-preeainptive,      to  be  strack  at  by  any  of  the  ttitotoiy 
BO  A8  to  propel  the  snooeMion,  is  held  not      prohibitions ;  €hrdon*9  On,  ▼.  (Mo*, 
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(1)  questions  relating  to  "waste/*  such  as  cutting  timber,  working  chap,  xxtiil 
minerals,  and  the  like ;   (2)  questions  relating  to  alienation  by 
granting  long  leases,  and  (3)  questions  relating  to  alienation  by 
dispositive  acts,  as  the  granting  of  feus  or  conveyances  in  security. 

971.  (1.)  An  heir  of  entail  is  not,  like  a  liferenter,  obliged  to  Powmofheir 
a  use  of  the  estate  salva  rd  substarUia,     He  may  cut  down  timber  SatSnto  Siu 
for  sale,  or  sell  the  growing  timber  on  the  estate  to  be  cut  down.^  t^^g  timber. 
It  has  been  attempted  in  various  circumstances  to  restrain  the 

exercise  of  this  right,  as  the  cutting  of  unripe  wood,  of  ornamental 
timber,  or  wood  which  it  is  proper  in  a  due  administration  of  the 
estate  to  preserve;*  "but,"  says  Professor  Bell,*  "in  all  these 
eases  the  restraint  is  so  discretionary,  and  so  little  grounded  on  any 
settled  judicial  principle,  as  to  raise  great  doubts  whether  it  can  be 
enforced."  The  cases,  however,  may  be  held  to  establish  the  rule, 
that  wood  necessary  for  the  shelter  and  ornament  of  the  mansion- 
house  is  protected  against  waste,  and  that  the  heirs-substitute  may 
interfere  by  interdict  to  prevent  injury  to  the  mansion-house  or  its 
accessories.^  And  where  the  cutting  of  timber  is  expressly  re- 
strained by  the  prohibitions  of  the  entail,  effect  will  be  given  to  the 
will  of  the  entailer.^  The  right  of  cutting  wood  passes  with  the 
estate ;  and  therefore,  if  an  heir  of  entail  should  die  pending  the 
execution  of  a  contract  for  cutting  timber,  his  executors  are  only 
entitled  to  the  value  of  the  trees  actually  cut  down  before  his 
death.*^ 

972.  An  heir  of  entail  is  also  entitled  to  work  minerals ;  and  it  Powen  of  heir 
is  not  a  relevant  objection  to  the  use  of  the  right  that  they  are  utJonlto  th" 
heing  wrought  to  exhaustion.    Indeed,  it  is  clear  that  this  is  merely  working  of 

a  question  of  degree,  as  to  which  there  are  no  termini  habiles  for 
assigning  a  limit  to  the  powers  of  the  proprietor.  The  leading 
authority  is  the  Bredisholvie  case,^  where  an  heir  of  entail  having 
let  the  whole  minerals  of  the  estate  at  a  fixed  rent  of  £700  per 
annum,  without  the  alternative  of  a  royalty,  which  minerals  were 
again  sublet  to  different  tenants  at  rents  amounting  in  the  aggre- 

1749,  M.  15,384,  Elch.  "  Tailzie,"  87 ;  »  BeU'a  Pr.  §  1764. 

Balktt  Craiffie  y.  Craiffie,  4  Dec.  1817,  *  Bontine  ▼.  Orakam'a  Trt.,  17  Nov. 

F.C.  1827,  6  Sh.  74,  and  other  cases  in  note  2. 

^  HoMtUon  V.    Vitoountm  Oxer^ard,  "  Moir  t.  Cfraham,  20  June  1826,  4 

1757,  M.  15,408.   See   observatioos  on  Sh.  730,  N.E.  737. 

this  cue,  8  M.  643.  «  Cathcart  ▼.  Shaw,  1755,  M.  15,399  ; 

>  MaekemU  ▼.   Maekcmie,   I    Mardi  19  March  1756,  1  Cr.  Bt  &  Pat.  618  ; 

1824,  2  Sh.  775,  N.E.  643 ;   Bontine  v.  SUwart  ▼.  StewaH't   Exrt,,    1761,    M. 

Carrick,  16  Jnne  1827,  5  Sh.  811 ;   17  5436  ;  Lord  Mibank  y.  JienUm,  15  Jan. 

Not.  1827,  6  Sh.  74 ;  Lord  CdtheaH  t.  1833,  11  Sh.  238. 

Shaw,  1755,  M.  15,399,  5  Br.  Sap.  816  ;  ^  Mutrhead  t.  Young,  13  June  1855, 17 

19  Maich  1756,  1  Or.  St  &  Pat.  618 ;  D.  875 ;  13  Feb.  1858,  20  D.  592. 
Oordoit  Y.  Gordon,  24  Jan.  1811,  P.O. ; 
Boyd  r.  Boyd,  1870,  8  Macph.  637. 
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cH\p.  xxrni.  gate  to  £3000,  an  action  was  brought  by  the  next  heir  to  have  the 
lease  set  aside  as  a  constructive  alienation  of  the  estate,  or  undue 
exercise  of  the  power  of  granting  leases.  The  Court  allowed  the 
pursuer  a  proof  of  his  averments,  but  ultimately  repelled  the  reasons 
of  reduction,  on  grounds  which  implied  that  the  pursuer  could 
only  succeed  by  showing  unfairness  in  the  contract^  A  subse- 
quent action  of  declarator  and  damages  against  the  tenants,  on  the 
ground  that  they  were  rapidly  working  the  minerals  to  exhaustion, 
was  dismissed  as  irrelevant.^  An  heir  in  possession  was  held 
entitled  to  communicate  the  coal, levels  to  an  adjoining  coUieiy 
under  certain  restrictions,  notwithstanding  a  prohibition  in  the  deed 
of  entail,  because  this  was  a  measure  proved  to  be  beneficial  to  the 
estate,  and  the  prohibition,  being  in  no  way  auxiliary  to  any  of  the 
cardinal  prohibitions  of  the  entail,  could  not  be  enforced  as  a  right 
by  a  substitute  heir.' 
Heir  bonnii  to  973.  On  Considerations  of  equity  and  of  convenience,  the  man- 
manSon-hotiae  siou-house  of  an  entailed  estate  and  its  pertinents  constitute  an 
SaViubw  *"  exception  to  the  rule  that  the  heir  in  possession  has  the  full  powers 
of  a  proprietor  in  fee  in  relation  to  the  administration  of  the  estata 
Therefore,  first,  the  heir  in  possession  is  not  entitled  to  let  the  man- 
sion-house, garden,  or  pleasure-grounds  on  lease,  except  for  a  term 
limited  to  the  duration  of  his  own  life;^  secondly,  he  cannot  cut 
down  timber  adjoining  the  mansion-house,  and  necessary  for  its 
shelter  or  ornameot ;  and  thirdly,  he  cannot  pull  down  the  man- 
sion-house  and  sell  the  materials.^  But  it  would  seem  that  he 
may  allow  the  mansion-house  to  go  to  ruin  for  want  of  repair;* 
and  that  he  is  even  entitled  to  pull  it  down,  "  provided  he  Iwna 
fide  immediately  builds  a  new  house  and  offices  equally  as  good, 
and  that  either  on  the  same  site,  or  on  any  other  equally  suitable 
on  the  estate."  ^  In  England,  it  is  held  that  if  a  proprietor  of  a 
settled  estate  wrongously  cuts  ornamental  timber,  he  may  be  com- 
pelled to  invest  the  money  for  the  succeeding  heirs,  and  he  is  not 


^  The  Court  were  of  opinioii  th%t  the 
law  was  fixed  by  Lord  Eldon's  dictum  in 
the  7Hnteald  case,  that  *'  there  must  be 
some  nnfaimess,  some  fraud,  or  some 
gross  culpable  negUgence,  operating  as 
mischievously  as  fraud  would  operate,**  to 
justify  the  interference  of  the  Court ; 
Marpiii  of  Queenihtrry  ▼.  Montgomery, 
26  May  1820,  6  Pat  551,  see  p.  581 ;  see 
also  Lord  Eldon's  speeches  in  the  other 
actions  arising  out  of  the  Queensberry 
leases,  and  particularly  Duke  of  Bue- 
deuck  V.  Montgomery,  12  July  1S19,  6 
Pat  520. 


>  20  D.  592. 

»  Clerk  ▼.  Clerk,  1872, 10  M.  647,  «54. 

*  Lord  CatkeaH  ▼.  Shaw,  1775,  M. 
15,399, 15,403  ;  19  March  1756, 1  Cr.  St 
&  Pat  618 ;  Ledie  v.  Orme,  1799,  M. 
15,530,  Hailes,  832 ;  25  Feb.  1780, 2  Pst 
533  ;  see  also  Turner  v.  Turner,  6  Dec 
1811,  F.C. 

B  Gordon  v.  Cordon,  24  Jul  1811, 
F.C. 

*  Sandford  on  Entails,  p.  281. 

7  Moiry,  Omham,  20  June  1826,  4SIl 
730,  N.E.  787. 
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entitled  to  the  interest  of  it  during  his  life.^  But  if  a  proprietor  chap.  xxvm. 
of  a  settled  estate  insure  the  manor-place,  and  it  is  accidentally 
destroyed  or  injured  by  fire,  he  is  not  bound  to  expend  the  insur- 
ance money  in  erecting  a  new  mansion,  for  he  was  not  under  any 
obUgation  to  insure  the  subject  against  accidental  destruction  for 
the  benefit  of  his  heirs.^ 

974.  (2.)  The  statutory  prohibition  against  alienation  is  suffi-  Gknerai  proLi- 
cieot  to  protect  the  interests  of  the  heirs  of  entail  against  the  JieDatira'ap- 
virtual  alienation  of  the  estate,  or  fraudulent  diminution  of  its  P^>^«  ^ '°°8 

leases. 

value,  by  the  granting  of  long  leases.  The  word  "  alienate  "  is  a 
comprehensive  legal  expression  for  every  description  of  grants  of 
heritable  estate,  and  is  properly  applicable  to  leasehold  grants 
in  excess  of  the  powers  of  administration  competent  to  an  heir  in 
possession ;  ^  and  it  is  settled  by  a  series  of  decisions  that  a  pro- 
hibition to  ''  dispone  "  is  also  applicable  to  the  constitution  of  long 
lease&^  This  branch  of  the  law  of  entail  was  the  subject  of  very 
elaborate  discussion  in   the   Qiieensbefry  lease  cases,  celebrated  Queensberry 

lease  cascfi 

both  for  the  magnitude  of  the  interests  involved  and  for  the 
ingenuity  displayed  in  the  various  devices  which  were  resorted  to 
fur  evading  the  obligations  to  lease  at  a  fair  rental  and  for  a 
limited  term  of  endurance.  Bespecting  these  and  other  decisions, 
which  bulk  largely  in  the  reports  of  the  early  part  of  the  present 
centnry,  it  may  be  afSrmed  generally  that  they  constitute  an 
effectual  barrier  against  any  attempt  on  the  part  of  an  heir  of 
entail  to  diminish  the  interest  of  his  successors  by  unfair  adminis- 
tration of  the  estate.  Their  authority  is  universally  accepted ;  no 
questions  of  a  similar  nature  are  likely  to  arise  in  practice,  and  it 
is  therefore  unnecessary  to  review  the  history  of  this  doctrine  of 
the  law  of  entail,  or  to  state  the  circumstances  of  the  cases  in 
which  it  was  established.^ 

976.  The  results  are  stated  by  Professor  Bell  nearly  as  in  the  Summary  of 
following  propositions,  which  embrace  all  the  material  points:* —  m  to  leases 
1.  Long  leases  are  forbidden  by  the  clauses  prohibiting  dispositions  ^J^y^jo^  ^"" 
and  alienations ;  under  which  description  (after  many  doubts  and  entail, 
conflicting  decisions)  all  leases  seem  to  be  included  which  exceed 
the  ordinary  term  of  a  fair  agricultural  lease ;  or  which  are  not 

^  Lufkingtan  v.  BMero^  21  L.  J.  Ch.  ^  Hamilton    ▼.    MaedowaUy   8    March 

49.  1815,   F.C.  ;  ElioU  v.   Pott,   14  March 

'  Seymour  v.    Vernon,   21   L.J.    Ch.  1821,1  Sh.  (App.  Ca.),  16;  Stirling  v. 

433.  Dunn,  22  Jane  1829,  3  W.  &  S.  462. 

'  The    Queentberry    lease    oa^es,    re-  '  For  a  more  detailed  exposition  of  the 

ported  in  F.C.  under  dates  25  May  1813,  subject,  see  Sandford  on  Entails,  chapter 

15  and  17  Nov.  1815,  7  March  1816,  5  6,  sections  3  and  4. 

Feb.  1818,  2  Feb.  1821,  11  Dec  1821,  "  Bell's  Pr.  §  1752. 
and  12  Jnne  1822 ;  on  appeal  in  6  Pat. 
465-548,  and  6  Pat.  551. 
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CHAP,  xxvin.  leases  for  the  purpose  of  improvementa^    2.  Leases  granted  in 
contravention  of  a  prohibition  against  alienation  are  not  good  to  anj 
extent,  nor  will  they  be  sustained  even  when,  at  the  time  of  the 
challenge,  the  unexpired  period  does  not  exceed  the  term  permitted 
by  the  entail.^    3.  Leases,  whether  of  long  or  of  short  duration,  are 
held  to  fall  under  the  prohibition  against  alienation  if  granted  ia 
consideration  of  a  grassum,  or  if  a  sum  is  taken  by  the  lessor 
in  addition  to  the  stipulated  yearly  rent.'     4.  A  collusive  or 
fraudulent  lease,  at  a  low  rent,  granted  in  circumstances  to  gain 
an  advantage  over  the  next  heir,  is  reducible.^     5.  An  heir  of 
entail  may  take  a  renunciation  from  a  tenant  and  grant  a  new 
lease  ;^  but  a  new  lease  while  the  old  is  current  will  not  be 
effectual  to  bind  the  succeeding  heir  of  entail.® 
RegukUoD  of         976.  It  may  be  added  that  the  duration  of  leases  of  entailed 
^hy^eAciB  ^^^^  ^^  ^^^  virtually  regulated  by  the  Act  6  and  7  Gul.  iv.,  and 
of  Will.  lY.      the  subsequent  Entail  Amendment  Acts.^    By  the  first-mentioned 
Queen.  Act,  the  heir  of  entail  in  possession  is  empowered  to  grant  leases, 

not  exceeding  twenty-one  years'  duration,  without  grassum  or  any 
valuable  consideration  except  the  rent;  but  not  to  include  the 
home  farm  or  mansion-house  in  any  lease  beyond  the  granter's 
life.^    By  16  and  17  Vict.,  cap.  94,®  heirs  are  authorised,  subject 
to  the  approval  of  the  Court  of  Session,  to  grant  feus  and  long 
leases  to  an  extent  not  exceeding  in  all  one-eighth  part  in  value 
for  the  time  of  the  entailed  estate,  at  a  minimum  feu-duty  or  tack- 
duty  to  be  fixed  by  the  Court,  and  on  condition  that  no  grassum 
or  other  valuable  consideration  shall  be  taken. 
TennofeDdur-       977.  The  provisions  of  the  Act  6  and  7  GuL  iv.  have  been 
anderthoar"    ^^^^  ^  authorise  the  granting  of  mineral  leases  for  the  period 
statutea.         of  twenty-one  years  ;^^  but  it  has  been  doubted  whether  a  lease 

1  LeJie   ▼.    Ormey   1779,   M.   15,530,  1827,  6  Sh.  69 ;  Juttice  ▼.  jRom,  21  Nor. 

Hailee,  832  ;  affirmed  25  Feb.  1780,  2  1829,  8  Sh.  108. 

Pat.  583  ;  Malcolm  v.  Brmev,  1807,  M.  "  Marquis  of  Queentberry  ▼.  Dvhe  of 

«  Tailzie,"  Ap(K  Na  17  ;  affirmed  2  Dow,  Qii«mi&erry'«  JE'xrs.,  15  Nov.  1815,  F.C., 

285 ;     Tamer    ▼.    Turner,     1807,    II.  26  May  1820,  6  FM.  551. 

•<TaUzie,"  App.    No.    16;   affinned    1  "  Z«i{ie  ▼.  Orm^  1779,  M.  1S,5S0  ;  25 

Dow,    423 ;     Qattntberry    lease    casee,  Feb.  1780,  2  Pat.  533  ;  Kerr  ▼.  BMtady 

supra  ;  Mardaunt    v.    Jnnet,  9    March  5  Feb.  1794,  3  Pat  309,  revening  BdJ, 

1819,  F.G.  ;  affirmed  5  Jnly  1822, 1  Sh.  202. 

(App.  Ca.)  169.  7  11  and  12  Vict,  cap.  86,  §4;  and 

>  Inrus  V.    Mardaunt,  5  July  1822,  1  16  and  17  Vict,  cap.  94,  S  6. 

Sh.  (App.  Ca.)  169;  Malcolm  v.  Bardner,  "  6  and  7  Gnl.  nr.,  cap.  42,  i  1 ;  ex- 

19  June  1823,  2  Sh.  410,  N.E.  866.  tended  by  1  and  2  Vict,  cap.  70,  to  mi- 

*  Queensberry  lease  oases,  nipra,  and  recorded  entails.  See  also  10  Geo.  nu, 
Earl  of  Wemyss  v.  Duke  of  Queensherry'a  cap.  51,  §§  1-7,  as  restricted  by  11  and 
£xr$,  (on remitfrom  H.L.),  11  Deo.  1821,  12  Vict,  cap.  86,  $  12. 

1  Sh.  202,  N.K  190,  overruling  Elliot  ▼.  >  §  6. 

Carrie,  1798,  M.  15,450.  ^^  Muirhead  ▼.   Fottfi^,  13  Jane  1855, 

*  Ixyrd  Elibank  v.  IfamiiUm,  16  Nov.       17  D.  875. 
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of  shootings  for  that  time  wocld  i>:<  le  i&i.  iz.  wtsp&si  ci  ih 
term  being  in  excess  of  the  cnstozD^rr  dz::2zL:9.  c£  saia 
With  regard  to  the  qa^tion  of  the  scf^j^ec^rT  cl  zht  d:o£5it32£a 
it  is  held  that  the  heir  is  entitled  to  5x  VJt  r^zji  a^ioiri.'r-r  xo 
value  of  the  lands  at  the  time  of  gnaning  zht  jcase;  azri  aa  ff  the 
rent  is  proved  to  be  inadequate  with  reftrrence  ^:•  zht  fexkjd  ol  ibe 
inception  of  the  lease,  the  transacdcm  is  dc-:  xAuLz^  ca  s^iceedizg 
heirs.* 

978.  (3.)  The  granting  of  fea-ii^is  is  eT>ie=.:!T  an  ad  in 
breach  of  a  proliibition  against  alienaiion,  eren  vLere  tb^  saj^xts 
are  given  off  at  a  fair  fen-duty,  and  wheie  snch  a  m->ie  of  a-i'r.iniv 
tration  is  proved  to  be  beneficial  to  the  esiaia    A  geoenl  powo-  J^ 


of  granting  feus,  when  granted  to  heiis  of  entail  hj  the  enuTler,  is  «f 
conGned  in  construction  to  feus  which  may  be  granted  in  iLe  Cur 
administration  of  an  estate,  for  the  purpose  of  incieasing  its 
revenues,  and  consistently  with  the  reteniioa  of  the  substantial 
riglits  of  a  proprietor  of  a  landed  estata  A  power  of  feuing  can- 
not be  used  to  such  an  ei^tent  as  to  reduce  the  estate  to  a  right  of 
saperiority.  This  is  the  point  which  was  decided  in  the  case  of 
the  Boxburghe  feus.  The  entail  of  the  Boxburghe  estates  con- 
tained a  prohibition  against  alienation,  disposition,  contracting 
debt,  or  doing  anything  in  hurt  of  the  tailzie  and  succession,  in 
whole  or  in  part ;  but  a  power  was  given  to  the  heirs  of  entail  "  to 
grant  feus,  tacks,  and  rentals  of  such  parts  and  portions  of  the 
said  estates  as  they  should  think  fitting,  provided  the  same  were 
made  without  hurt  and  diminution  of  the  lands  and  others,  as  the 
same  should  happen  to  pay  at  the  time  the  heir-granter  should 
succeed  thereto."  In  the  assumed  exercise  of  this  power,  the  heir 
of  entail  in  possession  granted  to  the  same  individual  sixteen  feus 
of  parts  and  portions  of  the  estate,  embracing  in  the  aggr^ate  the 
entire  entailed  estate.  At  the  same  time  the  grantee  entered  into 
a  contract  that  the  estates  granted  to  him  in  feu-farm  should  be 
entailed  in  favour  of  a  new  series  of  heirs  designated  by  the 
grantor,  and  that  the  grantor  should  retain  the  liferent  use  of  the 
estates.  The  grantee  having  executed  an  entail  in  terms  of  his 
obligation,  a  reduction  of  the  transaction  was  instituted  by  the 
next  heir-substitute  under  the  subsisting  entaiL  The  Court  re- 
duced the  deeds,  stating  as  their  reasons  for  the  judgment,  in 
answer  to  a  remit  from  the  House  of  Lords  on  appeal,  that  the 
grants  in  question  could  not  be  held  to  be  real  feus  or  dispositions 
irUer  vivos,  but  were  settlements  of  succession,  made  in  order  to 
accomplish  an  alteration  of  the  order  of  succession  prescribed  by 

»  Earl  of  Fifei  Trt,  y.  WUton,  14  Dec.  *  Gray  v.  Skinner,  10  June  1854,  16 

1859,  22  D.  191.  D.  928. 

VOL.  I.  2  M 
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cation  for  flc 
titioQs  debt. 


CHAP,  xivm.  the  entail^  contrary  to  the  prohibitions  contained  therein.    This 
judgment  was  affirmed  by  the  House  of  Lords  for  the  same  leasons.^ 
Prohibition  979.  Tbis  principle  of  construction  is  also  illustrated  by  the 

^Q  appiimto  decision  in  the  Carleton  case,  where,  the  entail  being  defective  in 
fbrm*of*iuiiuJi.  ^^^  clauscs  applicable  to  the  contraction  of  debt,  an  attempt  was 
'     '    "      made  to  alter  the  order  of  succession  by  the  device  of  granting  a 
bill  for  the  value  of  the  estate  (£150,000)  to  a  confident  person, 
who  adjudged  the  estate,  and  reconveyed  it  to  the  heir  on  a  fee- 
simple  title.     In  a  reduction  of  a  new  entail  executed  by  this  heir, 
the  deed  was  set  aside,  on  the  ground  that  the  proceedings  for  the 
attachment  of  the  estate  were  fictitious  and  illusory ;  that  in  order 
that  advantage  might  be  taken  of  a  defect  in  the  prohibitory  clause 
of  an  entail,  the  act  prohibited  must  be  truly  and  actually  done; 
and  that  a  breach  of  a  valid  prohibition  could  not  be  committed 
under  colour  of  doing  something  that  was  not  effectually  pro- 
hibited.* 
General  power        980.  A  general  power,  embracing  all  acts  falling  within  one  of 
on  condition  of  the  three  statutory  prohibitions,  would  obviously  nullify  the  entail, 
heW^not^re-*'  ^^^  ^^^^  *  powcr  is  equivalent  to  a  revocation  of  the  prohibitions, 
pnpiant  to  the  But  a  general  power  of  sale  qualified  by  the  condition  of  reinvest- 
ment of  the  price  in  the  purchase  of  other  lands  in  Scotland  of 
equal  value  has  been  held  good ;  and  such  a  power  may,  it  seem% 
be  exercised  on  complying  with  the  condition  on  which  it  is  given, 
though  that  condition  is  not  specially  fenced  with  irritant  and 
resolutive  clauses.^     A  general  power  to  exchange  the  entailed 
lands  for  lands  in  Scotland  of  equal  value  is,  on  the  same  autho- 
rity, not  inconsistent  with  the  subsistence  of  an  entail. 

981.  Where  an  heir  of  entail  acquires  by  singular  title  the 
right  of  property  or  dominium  utile  of  lands,  the  superiority  of 
northre^t*^  which  is  comprised  in  the  entail,  and  afterwards  consolidates  the 
of  enuaing  right  of  property  with  the  superiority,  he  does  not  thereby  entail 
the  property.  He  is  entitled  to  reconstitute  the  feu-right,  and 
may  be  compelled  to  do  so  by  an  action  at  the  instance  of  a  pur- 
chaser to  whom  he  has  sold  it*  And  the  estates  may,  in  the  same 
way,  be  separated  by  any  of  the  succeeding  heirs  of  entail  to  whom 
they  may  descend  under  the  destination  in  the  superiority  titlea^ 


entail. 


Consolidation 
of  property 
with  entailed 


the  property. 


1  Ker  V.  Tnne»  Ktr,  12  Jan.  1808,  M. 
"Tailzie,"  App.  No.  18;  remitted  6 
July  1812,  5  Pat.  G09  ;  judgment  affirmed 
18  Dec.  1818,  5  Pat.  768. 

*  CalhcaH  V.  CathcaH,  10  July  1831, 
5  W.  &  S.  315.  See  also  M'Kemie  v. 
StewaH,  1751,  M.  7443. 

»  Baird  v.  Baird  (Newhyth),  10  Feb. 
1844,  6  D.  613,  decided  in  conformity 


with  the  nnanimons  opinion  of  the  wbde 
Court  It  was  observed  that  under  sodi 
powers  the  estate  conld  not  be  sold  or 
ezcambed  per  avertionem, 

*  Heron  ▼.  Dvke  of  Quetntbeny,  27 
April  1733,  1  Pat  98. 

"  Galbraitk  v.  Graktm,  14  Jan.  1814, 
F.O.  And  see  DmU  of  BoaAun/ke  t. 
Wauckope,  9  March  1825, 1  W.  ft  a  41. 
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SECTION  II. 

COKDITIONS  KECESSART  THAT  AN  EnTAIL  MAT  BE  EFFBCTITE  DT 

THE  E^iTAILER'S  JjFETIME. 

982.  To  the  constitution  of  an  entail  which  shall  be  effectual 
to  bar  gratuitous  alienations  or  alterations  of  the  snccesBion  by  the 
entailer,  nothing  more  is  requisite  than  that  the  disposition  shonld  ^St[|^^^ 


be  conceived  in  favour  of  the  entailer  as  institute :  that  the  fetters  «fB*^™^«' 
should  be  applied  to  the  grant  in  his  favour,  and  that  the  entail 
should  be  completed  by  infeftment  and  registration  in  the  Begister 
of  Tailzies.^  The  dictum  of  Erskine  in  the  following  passage  (if 
understood  to  refer  to  gratuitous  acts  of  contravention)  is  a  correct 
statement  of  the  doctrine,  and  the  reason  on  which  it  depends: 
"  Though  an  entaU,  executed  by  one  who  had  laid  himself  under 
DO  previous  obligation,  may  be  altered  at  the  pleasure  of  the 
maker,  even  where  it  contains  prohibitory  clauses  restraining  the 
heirs  of  entail  from  altering  the  succession,  yet,  if  he  has  directed 
the  prohibitions  not  only  against  the  subsequent  heirs  but  himself, 
he  is  as  effectually  restrained  as  they,  even  though  he  should  have 
got  no  valuable  consideration  for  fettering  himself,  because  it  is  im- 
plied in  the  nature  of  property  that  the  proprietor  can  dispose  of 
it  at  pleasure  ;  and  if  he  can  gift  it  absolutely  to  another,  he  may,  a 
fortiori,  restrict  himself  in  the  manner  of  nsing  it.  It  is  upon  this 
principle  that  all  donations  by  a  proprietor  are  eflectual,  which, 
though  they  be  at  first  voluntary,  may  be  so  constituted  by  the 
donor  as  not  to  be  subject  to  revocation."  * 

983.  Further,  as  explained  in  the  sequel  of  the  passage  quoted  Oratoitou 
from  Erskine,  a  mere  obligation  to  execute  an  entail,  where  it  is  barred  by  oner- 
granted  for  an  adequate  valuable  consideration,  imports,  in  a  ques-  iS\xwSt^ 
tion  with  the  grantee,  a  restraint  upon  the  maker  in  relation  to  ontaa. 
the  right  of  selling  or  disposing  of  the  estate,  although  such 
restriction  should  not  be  expressed,  for  the  same  reason  for  which 
one  who  sells  an  estate  for  a  fair  price  is  bound  in  warrandice  that 
the  right  shall  be  efifectual  to  the  grantee.    "  Hence,"  he  continues, 
''  if  two  persons  should  enter  into  mutual  obligations  to  execute 
entails  in  favour  of  each  other,  neither  of  them  is  revocable  with- 
out the  consent  of  both  parties ;  and  if  either  party  should  sell  his 
entailed  lands,  in  consequence  of  the  right  of  fee  which  he  still 
retained  in  them,  with  a  fraudulent  view  to  disappoint  the  succes- 
sion, an  action  lies  against  him  for  damages."  ^    In  relation  to  the 

^  Douglas  y.  Duke  of  UamUUm,  1762,  >  Enk.  3,  S,  24. 

M.  4358,  4375 ;  Binny  v.  Binny,  1688,  *  Erak.  3,  8,  24,  and  cases  there  cited. 

M.  4305. 


548 


ESTATE  OF  AN  HEIR  OF  ENTAIL   IN   POSSESSION. 


CHAP.  ZXTin. 


Estate  Mcnred 
against  fatare 
debts  (1)  where 
entailer  nas 
only  a  liferent ; 
(2)  where  entail 
is  onerous. 


Liferent. 


Doctrine  of 
onerous  en- 
tails. 


question  of  obligation,  it  is  obviously  of  no  consequence  whether 
infef  tment  has  or  has  not  been  taken  upon  the  conveyance  in  the 
contract;^  and  it  was  so  held  in  an  early  decision.^  And  even 
where  a  settlement  is  not  founded  on  any  expressed  or  antecedent 
obligation,  yet  if  the  entailer  has  only  a  liferent,  and  if  possession 
be  ceded,  as  by  allowing  the  disponee  to  take  infeftment,  or  by 
recording  the  entail  in  the  Eegister  of  Tailzies  (which  is  equivalent 
to  delivery;,  the  deed  is  past  recall  as  far  as  the  entailer  is  con- 
cerned. But  the  mere  infeftment  of  the  entailer  himself  as  insti- 
tute under  the  disposition  does  not  exclude  his  right  to  revoke  by 
deed  in  liege  poustie?  and  still  less  can  the  mere  execution  of  a 
personal  entail  have  this  result.^ 

984.  Two  cases  have  been  distinguished  in  which  an  entailer, 
while  retaining  the  substantial  right  to  his  estate,  may  so  settle  it 
as  to  protect  it  from  liability  to  attachment  for  debts  which  he 
may  subsequently  contract  First,  where  the  entailer  is  divested 
of  the  fee-simple  in  his  lifetime,  as  he  may  be  by  infeftment  upon 
a  conveyance  to  himself  in  liferent  and  to  an  institute  and  heiis  of 
entail  in  fee :  Secondly,  where  the  entailer,  though  not  divested  of 
the  fee,  is  infeft  as  institute  under  a  recorded  deed  of  entail  which 
he  is  barred  by  onerous  obligation  from  revoking.  The  reason  of 
the  first  case  is  too  obvious  to  require  explanation ;  ^  and  it  is  only 
necessary  on  this  point  to  notice  the  distinction  taken  in  the  JBar- 
holm  case  between  personal  entails  and  entails  completed  by  regis- 
tration and  infeftment.  The  former  are  revocable  by  the  joint  act 
inter  vivos  of  the  liferenter  and  the  institute,^  and  are  therefore 
liable  to  be  defeated  by  voluntary  alienation ;  the  latter  are  in  all 
respects  protected  by  the  Statute. 

986.  The  second  of  the  two  points  referred  to  in  the  preceding 
paragraph  is  the  one  decided  in  the  Sficttchan  case,  the  leading 
authority  in  reference  to  the  effect  of  onerosity  in  deeds  of  entail. 
It  must  be  premised  that  the  Statute  of  1685  does  not  confer  upon 
proprietors  the  power  of  entailing  their  estates  to  the  prejudice  of 
their  own  creditors,  either  in  relation  to  past  or  future  obligatioDS. 
Accordingly,  in  the  case  of  Dickson  v.  Cunninghame,  an  entailer  in- 
feft upon  a  settlement  in  favour  of  himself  and  certain  heirs-substi- 
tute, and  protected  by  prohibitions,  irritant  and  resolutive  clauses, 
in  terms  of  the  Statute,  was  found  to  have  the  power  of  disposing 
of  the  lands  to  a  purchaser.    The  report  bears :  "  The  Lords  con- 


1  Schaw  V.  Houston,  1715,  M.  16,672, 
affirmed  10  March  1718,  Roberts,  203. 
*  Dichaon  v.  CunninghafM,  infra, 
'  Lord  Lindoret  v.  Stewart,  1714,  M. 
7736. 


«  See  on  this  point  dPIntoA  v.  JT'/n- 
to8k,  28  Jan.  1812,  F.C. 

»  SeoU  V.  Scott,  1718,  M.  15,569. 

'  Gordon  y.  Devxar  {BarhJolM  case), 
1771,  M.  15,679  ;  Moray  v.  Hon,  cited 
in  Sandford  on  Entails,  p.  225. 
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sidered  the  entail  to  be  altogether  ineffectual  in  a  question  with  the  chaf.  xxTm. 

creditors  of  the  entailer.    The  Statute  1685,  authorising  settlements 

of  that  sort,  related,  it  was  observed,  to  the  case  of  heirs  alone, 

whose  interest  might,  according  to  the  forms  therein  prescribed,  be 

limited  or  modified  by  the  deed  of  the  ancestor  from  whose  gift 

they  derived  the  estate.    But  the  case  of  the  proprietor  himself  was 

left  to  the  consideration  of  the  common  law."  ^    In  consequence 

of  the  ultimate  decision  in  the  ShetLchan  case,  an  attempt  was  made 

many  years   afterwards  to  reduce  the   sales  effected  under  the 

authority  of  the  last-mentioned  judgment;  but  it  was  held,  on 

appeal,  that  the  original  action  had  been  rightly  decided' 


986.  The  case  of  Skeuchan  is  distinguished  from  the  preceding  btafl 
case  by  the  element  of  onerosity.    This  element,  which  in  fact  de-  ^!!JL'^/"' 
termined  the  case  in  favour  of  the  heirs  of  entail,  appears  not  to  '"•^jj?' 
have  been   adverted  to  in  the  original  decision  of  the  Court  of  obligation. 
Session ;  and  it  was  not  finally  established  by  the  House  of  Lords 
until  after  the  elapse  of  thirty  years  from  the  date  of  the  original 
decree,  and  after  the  case  had  been  remitted  to  the  Court  of  Session 
for  reconsideration.    In  this  case  the  settlement  was  in  the  form 
of  a  mutual  entail  and  postnuptial  contract  of  marriage,  whereby 
Mr.  Agnew  (whose  only  daughter  was  married  to  the  other  entailer, 
Mr.  Vans)  conveyed  his  estate  of  Sheuchan  to  Mr.  and  Mrs.  Vans, 
and  the  survivor  of  them,  and  the  heirs  of  their  marriage,  with  cer* 
tain  other  substitutions,  for  which  causes  Mr.  Vans  made  a  similar 
disposition  of  his  estate  of  Bambarroch.     The  entail  was  executed 
in  1757,  and  was  immediately  recorded,  but  infeftraent  was  not 
taken  upon  it  until  the  year  1775.    Upon  the  death  of  Mr.  Vans, 
the  entailer,  in  1781,  an  action  was  brought  by  his  creditors,  con- 
cluding for  reduction  of  the  entail,  or  at  least  that  all  the  debts  of 
the  entailer  were  effectual  against  the  estate  of  Barnbarroch.     It 
was  found  in  the  Court  of  Session  that  the  estate  was  "  affectable  " 
by  the  debts  due  by  the  entailer  at  the  time  of  his  death.^    The 
judgment  of  the  House  of  Lords  (moved  by  Lord  Eldon)  was  as 
follows : — ''  That  so  much  of  the  interlocutor  of  the  3d  March  1784, 
as  found  generally  that  the  estate  of  Barnbarroch  was  affectable  by 
the  debts  of  John  Vans  at  the  time  of  his  death,  be  and  the  same 
is  hereby  reversed ;  and  the  Lords  find  that  such  estate  was  affect- 
able only  by  the  debts  of  the  said  John  Vans  which  were  due  at  the 
time  of  the  date  of  the  deed  of  tailzie  of  the  29th  of  December 
1757,  and  which  remained  due  at  the  time  of  his  death,  and  such 

1  DickKm  V.  CunningJutme,  1786,  M.  •  SUwaH  v.  Vant  Agnew  (Sheuchan), 

15.534.  1784,  M.  16,485. 

'  Diekmm  v.  Cunningkamet  1  Oct.  1831, 
5W.kS.  657. 
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CHAP.  xxYin.  other  debts  of  the  said  John  Vans  (if  any)  as  had  become  real 
charges  upon  the  said  estate,  before  the  infeftment  of  the  20th  of 
May  1775  ;  and  refer  the  cause,"  &c.^ 
PrinciDleof  987.  The  grounds  of  the  decision  were  substantially  these: 

applied  to"  ^^^>  *^®  entail  was  onerous — a  price  was  virtually  paid  for  the  riglit 
mutofti  settle*  conferred  upon  the  heirs  of  entail  in  consequence  of  which  they  were 
creditors  of  the  entailer ;  secondly,  the  infeftment  of  the  entailer 
upon  a  deed  which  disclosed  an  onerous  cause  of  granting,  and  set 
forth  the  destination  in  such  a  way  as  to  make  the  right  of  the 
heirs-substitute  a  buidcn  on  the  estate,  was  equivalent  to  the  in- 
feftment of  the  heirs-substitute  themselves,  and  gave  them  prece- 
dence over  other  creditors  whose  debts  were  not  made  real  before 
the  date  of  the  infeftment  upon  the  deed  of  entail ;  and,  thirdly, 
that  the  Statute  of  1685  did  not  so  limit  the  conditions  on  which 
an  entail  could  be  constituted,  as  to  prevent  an  entailer  from  effec- 
tually directing  the  prohibitions  against  himself,  such  restriction 
being  for  an  onerous  cause,  and  being  made  public  by  entering  the 
infeftment  on  the  entail,  and  by  the  registration  of  the  entail  in  the 
statutory  record. 
Resnitof  the  988.  The  results  of  the  foregoing  examination  of  the  authori- 

to roakioffen-  ^^^^  ™^y  ^  Stated  in  the  following  propositions : — 1.  Where  the 
iaiiji  biuding     ^qq^  q{  entail  divests  the  granter  of  the  fee,  and  leaves  him  only  a 

on  the  gnnter.  °  . 

liferent  of  the  estate,  then,  as  long  as  the  entail  remains  personal, 
it  can  only  be  binding  in  obligaiione,  and  may  be  discharged  with 
the  consent  of  the  institute ;  but  after  registration  and  inftflment^ 
it  is  a  complete  entail,  incapable  of  being  defeated  by  the  debts  or 
deeds  either  of  the  granter  or  the  institute.  2.  Where  the  granter 
is  not  divested,  but  the  entail  is  onerous,  and  the  restraining 
clauses  are  dii-ected  against  the  entailer  as  institute,  the  entail, 
while  it  remains  personal,  is  effectual  to  bar  gratuitous  alienation ; 
after  registration  in  the  Eegister  of  Tailzies  it  is  effectual  in  respect 
of  its  onerosity  against  the  personal  creditors  of  the  institute, 
whose  claims  are  subsequent  in  date  to  the  registration  of  the 
deed;  after  registration  and  infeftment  it  is  effectual  against  all 
creditors  whatsoever,  except  those  whose  claims  "  had  become  real 
charges  upon  the  estate  before  the  infeftment,"'  3.  Where  the 
granter  is  not  divested  and  the  entail  is  not  onerous,  the  settle- 
ment may  be  made  binding  inter  hccredes  by  compliance  with  the 
requisites  of  the  Statute ;  but  the  estate  continues  to  be  liable  for 
the  debts  and  obligations  of  the  entailer  to  the  time  of  his  death.^ 

^  Agnew  ▼.  Stetoari^  81  July  1822,  1  *  Interlocntor  in  the  Shtudan  cue, 

Sb.  (App.  Ca.)  320,  331.  See  also  Agntw      cited  tujpro,  §  9S6. 
▼.  EaH  of  Stair,  1  Sh.  (App.  Ga.)  838.  *  Earl  of  Lavdtrdale  v.  Bit  Ileinof 

>  Oovdon  ▼.  Devfar  (Barbolm),  1771,       Entail,   1780,   M.    15,556;   Diekton  v. 
M.  15,579.  Cunninghamt,  1786,  M.  15,534 ;  1  Oct 

1831,  5  W.  &  S.  657. 
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CHAP.  XXVIII. 


SECTION  III.  ~  " 

Liability  of  the  Estate  for  Entailek's  Debts  and  Eeal 

Burdens. 

989.  The  case  has  already  been   considered  of  the  liability  Limits  of  the 
wliich  attaches  to  a  settled  estate  for  debts,  whether  contracted  biiity^undor*^ 
by  the  entailer,  the  institute,  or  the  heirs  of  entail,  by  reason  of  !»*«"• 

the  entail  being  defective  in  the  prohibitory  or  restraining  clauses 
applicable  to  the  contraction  of  debt.^  Again,  an  entailer  may 
reserve  power  to  himself  and  the  heirs  of  entail  to  alienate  certain 
parts  of  the  estate,  to  burden  the  estate  with  debt  to  a  certain 
amount,  or  to  alter  the  succession  within  certain  limits.  With 
reference  to  all  such  reservations  the  rule  is  clear,  that  to  the 
extent  to  which  the  estate  may  be  alienated  or  burdened  it  is  un- 
entailed, and  may  be  attached  by  creditors.  This  principle  does 
not  apply  to  the  reservation  of  a  power  of  altering  the  succession 
by  nominating  additional  heirs,  for  this  is  a  power  which  cannot 
be  exercised  so  as  to  give  an  interest  to  creditors.* 

990.  An  heir  of  entail,  moreover,  may  be  liable  for  the  debts  Liability  under 
of  the  entailer,  if  he  represents  him  as  heir,  under  the  passive  pj^ioationl^** 
titles;  or  he  may  be  liable  to  make  good  the  entailers  debts,  either  ^^ ^^^jj*^^"^^' 
out  of  the  entailed  estate  or  otherwise,  in  virtue  of  an  obligation 

to  that  effect  introduced  as  a  condition  into  the  deed  constituting 
the  entail'  In  the  case  of  the  entailer's  debts  being  charged  upon 
the  estate  by  the  deed  of  entail,  or  by  a  relative  settlement,  the  chief 
difficulty  consists  in  determining  whether  the  intention  was  to 
make  the  entailed  estate  or  the  heirs  succeeding  to  it  primarily 
liable  for  the  debts,  or  merely  to  give  collateral  security  to  the 
entailer's  creditors,  and  so  to  obviate  the  necessity  of  bringing  the 
estate  to  a  judicial  sale.  On  this  question  the  decisions  are  of 
little  value  as  precedents,  for  the  intention  in  every  case  must  be 
coUectexl  from  the  testamentary  or  other  writings  creating  the 
liability.  The  leading  cases  are  discussed  in  a  subsequent  chapter,* 
and  a  general  reference  to  them  may  sufiBce  for  the  purposes  of  the 
present  inquiry.* 


1  Chapter  XXYI.,  Section  IIL  (Im- 
perfect Entaik). 

'  Ab  to  powers  of  alienation  by  way  of 
fens  and  long  leases,  see  Section  I., 
iupm.  The  subject  of  powers  of  burden- 
ing the  estate  with  provisions  is  treated 
in  Chapter  LX.,  Section  II.  ;  and 
that  of  the  nomination  of  heirs  in 
Chapter  XXIY. 


'  See  Chapters  LXIX.  and  LXX., 
on  Passive  Representation,  and  the 
Liability  of  Heirs  and  Executors. 

*  Chapter  LXX. 

'  See  Campbell  v.  Campbell,  1747,  M. 
5218 ;  Hope  v.  Earl  of  Ifopetoun,  1799, 
M.  "  Presumption,"  App.  No.  8  ;  Mour 
cruffy.  Skene,  29  June  1826,  1  W.  &  S. 
672  ;  Elliot  v.  EaH  ofMirUo,  4  Feb.  1823, 
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CRAP,  ixvni. 
DiacoMion. 


UabOity  for 
proTistons  con- 
stitated  by  act 
of  the  entftiler, 
or  under 
powon^ 


EsUtehfdd 
unentailed  and 
liable  to  abju- 
dication and 
aale  for  debts 
affecting  it. 


091.  The  heir  of  eDtail  is,  of  course,  entitled  to  the  benefit  of 
discussion ;  and  unless  the  entailer's  debts  are  made  real  or  are 
declared  to  be  burdens  primarily  affecting  the  entailed  estate,  the 
executrj,  as  well  as  the  unentailed  heritage,  must  be  first  ex- 
hausted.^ 

992.  Where  a  bond  of  provision  is  granted  under  a  power  con- 
ferred by  the  deed  of  entail,  it  is  like  an  entailer's  debt,  and  tlie 
entailed  estate  is  liable  to  be  attached  for  the  principal  and  interest ; 
so  that  an  heir  of  entail,  taking  up  the  estate,  incurs  a  liability 
commensurate*  with  the  value  of  the  estate.^  And  where  a  pro- 
vision constituted  by  the  entailer  is  declared  to  be  a  debt  binding 
upon  his  heirs  of  entail,  the  heirs-substitute  of  entail  are  in- 
dividually bound  by  their  acceptance  of  the  grant,  although  it  may 
not  be  competent  to  proceed  directly  against  the  estate.^  Where 
to  such  an  obligation  there  is  added  a  clause  entitling  the  heirs  of 
tailzie  to  relief  out  of  the  general  estate,  and  where  the  heir-geueral 
also  succeeds  to  the  entailed  estate,  he  is  bound  to  pay  the  pro- 
visions out  of  the  general  estate ;  and  the  obligation  does  not 
transmit  against  subsequent  heirs  of  entail.^ 

993.  For  the  liquidation  of  entailer's  debts,  or  of  those  pro- 
visions which  are  charged  on  the  estate  under  the  powers  of  the 
settlement,  resort  may  be  had  to  any  of  the  modes  of  distribution 
which  are  competent  in  relation  to  unentailed  property.  Creditors 
may  attach  the  estate  by  adjudication,  or  by  a  process  of  ranking 
and  sale.*  In  the  application,  however,  of  the  Statute  1695,  capi 
24,  a  distinction  has  been  taken ;  the  heir  of  entail  may  bring  the 
estate  to  a  judicial  sale  while  the  deed  of  entail  is  personal ;  but  if 
infeftment  has  been  taken  by  any  of  the  preceding  heirs,  the  estate 
is  held  to  be  protected  by  the  Statute,  lest,  under  the  colour  of  a 
sale  for  debts,  the  heir  might  succeed  in  disentailing  the  estate.^ 
If  the  deed  of  entail  expressly  empowers  the  heir  in  possession  to 
sell  for  payment  of  such  debts  as  are  due  from  the  estate,  the  Couit 
of  Session  will,  upon  reduction  of  the  deed  of  entail,  grant  per- 


2  Sh.  ISO,  N.E.  161  ;  29  June  1825,  1 
W.  &  S.  678 ;  Jardine  v.  Lochharty  14 
Jttoe  1833,  11  Sh.  720. 

1  Hudidl  V.  RustiU,  1745,  M.  5211,  and 
cases  cited  Chapter  LXIX.,  Section  V. 

*  Mowdcn  V.  Porterjidd^  17  June  1884, 
12  Sh.  784.  An  annuity  granted  by  the 
entailer  to  his  widow  is  held  to  be  an 
entailer's  debt,  though  it  is  not  payable 
in  his  lifetime ;  Steioari  t.  Denh<tm,  8 
April  1742,  1  Cr.  St.  &  Pat  816 ;  Dal- 
rympUj  17  July  1816,  8  D.  1217. 


'  Ker  V.  Cochrane,  9  F«b.  1836,  14 
Sh.  458. 

*  Baugh  ▼.  Murray^  14  Jan.  1834. 12 
Sh.  279.  And  see  Macalistfr  v.  Mat- 
aluter,  16  Dec.  1865,  4  Macph.  245; 
Farquharton  y.  Farquharmm**  Tr^  16 
June  1866,  4  Macph.  831. 

'  Younger  children  dainiing  as  credi- 
tors under  mairiage-contract  provinoiu 
have,  of  course,  the  same  rights  as  ordi- 
nary creditors ;  DvnoUu  v.  J)unda*t  16 
May  1839,  1  D.  731. 

»  MilckeU  V.  TarbuU,  4  Feb.  1809,  F.C. 


ESTATE  OF  AN  HEIR  OF  ENTAIL  IN  POSSESSION. 


553 


mission  to  sell  in  terms  of  it^    Where  a  power  is  held  to  be  given  chaf.  xxnn. 
by  implication,  it  maj  be  necessary  to  have  the  title  cleared  by  a 
declarator.* 

994.  The  debts  of  heirs  of  entail,  it  will  be  observed,  may  be  Hdr's  lUe  in- 
secnred  upon  the  estate  to  the  extent  of  affecting  the  rents  during  mttachedTfor 
the  lifetime  of  the  debtor :  and  to  the  same  effect  the  estate  may  JJ*  ^flfel^ 

'  ^  far  proTmoDS 

be  attached  by  real  diligence  for  the  debts  of  an  heir  in  possession,  ^notudiy 
The  like  procedure  is  competent  for  the  purpose  of  operating  pay-  hi^*°^*" 
ment  of  provisions  which,  under  the  powers  of  the  deed  of  entul, 
are  made  burdens  on  the  right  of  the  succeeding  heir  without  being 
permitted  to  become  a  permanent  charge  upon  the  estate. 

995.  As  to  the  proper  form  for  constituting  a  security  over  an  Constitatioo  of 
entailed  estate  restricted  to  the  life  interest  of  the  heir,  the  con-  SSSSertites 
veyancer  will  do  well  to  follow  the  style  sanctioned  by  the  cases  of  I?*vf^^ 
Naime  v.  Gray?  and  Bonline  v.  Graham?  where  the  security  was  interesL 
given  in  the  form  of  an  heritable  bond,  with  an  assignation  to  rents 

and  warrant  for  infeftment,  subject  to  a  declaration  that  the 
annuity  should  not  affect  the  lands  or  rents  thereof  for  any  longer 
period  than  the  granter's  lifetime,  or  be  the  ground  of  adjudication 
or  other  diligence  whereby  the  estate  might  be  evicted. 

996.  Debts  of  the  entailer,  and  debts  made  real  under  the  Rules  of  pro- 
authority  of  the  deed  of  entail,  may  of  course  be  made  to  affect  the  J^tiwwfar™ 
rents  as  well  as  the  fee  of  the  estate,  and  to  the  extent  of  the  i*"*f  ^'^**'?. 

-11,.  1      bcnUibie  credi- 

arrears  of  mterest  such  debts  form  a  preferable  claim  upon  the  ton  and  credi- 
rents  in  a  question  with  creditors  of  the  heir  in  possession.  With  pJi^ion!^  ^ 
r^ard  to  the  order  of  preference  in  relation  to  the  principal,  the 
case  stands  thus :  In  an  early  case  ^  creditors  were  ranked  on  the 
rents  of  the  estate  in  the  following  order, — Is^,  creditors  of  the 
entailer  and  of  the  institute ;  2dlyy  a  creditor  in  an  annuity  granted 
under  a  power  by  a  former  heir;  3rf/y,  creditors  of  the  heir  in 
possession  who  had  attached  the  rents  by  diligence.  The 
creditors  in  the  third  class,  finding  that  there  was  no  reversion 
available  to  them,  applied  to  the  Court  to  have  the  creditors  of  the 
entailer  ordained  to  assign  their  security  over  the  fee ;  but  the 


1  Seoit  y.  SeoU'$  Utiri,  1751,  M.  15,394. 

'  Graham  v.  Wvfht,  21  Dec.  1850,  13 
D.  420  ;  and  see  AUan  v.  Qla»gov)$  7V«., 
28  Jan.  1842,  4  D.  494,  and  the  previous 
decision  of  the  House  of  Lords,  1  Sept. 
1885,  2  S.  &  M'L.  833. 

»  Naime  v.  Gray,  15  Feb.  1810,  F.C. 

^  Bcmiine  y.  Graham,  2  March  1837, 
15  Sh.  712 ;  and  see  ScoUhh  Union  In- 
surance Company  y.  Graham,  19  Feb. 
1889,  1  D.  532.  In  the  case  of  Graham 
y.  Hunter,  14  Nov.  1828,  7  Sb.  18,  it 


was  held  that  a  conveyance  of  the  heir's 
liferent  right  and  interest  was  inept,  in 
respect  that  an  heir  of  entail  is  not  a  life- 
renter,  but  a  limited  fiar.  The  observa- 
tions of  Mr.  Sandford,  in  support  of  tho 
view  taken  in  that  case  appear  to  be  weU 
founded  (Tr.  on  Entails,  pp.  424-427). 

"  Banking  of  Earl  of  £uchan*8  Crs, 
cited  in  Eari  of  Buchan  v.  ffi$  Father's 
Crs.,  1757,  M.  15,400;  Sandford  on 
Entails,  p.  419. 
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CHAP,  xxvin.  application  was  refused.  However,  in  the  subsequent  case  of 
Hawkins}  it  was  ruled  that  a  creditor  whose  debt  is  a  good  charge 
upon  the  fee  of  the  estate,  and  who  does  not  offer  to  assign  his 
security  over  the  fee,  is  not  entitled  to  a  preference  over  the  renta, 
except  for  arrears  of  interest.  Mr.  Sandford  observes  that,  since  the 
payment  of  an  entailer's  debt  out  of  the  rents  of  the  estate  operates 
as  an  assignation  of  the  debt  in  favour  of  the  heir  in  possession,  the 
creditors  of  that  heir  would  be  entitled  to  attach  his  claim,  and  by 
means  of  it  to  operate  payment  by  adjudication  or  sale.^ 


SECTION  IV. 

Tayment  of  Debts,  whether  opeuating  as  Extujction  ob 

AS  Assignation. 

PAjment  ope-         907.  In  relation  to  the  payment  of  debts  by  heirs  of  entail,  the 
naUonwhoS    ™^^®^  important  question  is,  whether  in  any  case  the  payment  operates 
}>.«jr  cither  not  as  an  extinction  of  the  debt,  or  whether  it  vests  the  jus  credili  in 
ni  charac^"*  the  heir  by  whom  the  payment  is  made  ?    The  general  rule  is,  that 
M?er*^^**^  *®    the  distinction  in  the  characters  under  which  the  heir  paying  an 
entailer's  debt  sustains  the  relations  of  debtor  and  creditor,  is  suffi- 
cient to  prevent  the  extinction  of  the  debt  con/usione^    Eut  ia 
order  that  there  may  be  place  for  this  distinction,  it  is  necessary 
either  (1)  that  the  heir  of  entail  should  not  be  liable  for  the 
debt  in  any  general  character, — €.(/,,  as  executor  or  heir-at-law ;  or 
(2)  that  if  he  is  liable  in  either  of  these  characters,  he  should  be 
entitled  to  relief  from  the  heirs  of  entail,  as  he  will  be  where  the 
debts  are  declared  to  be  primarily  chargeable  on  the  entailed  estate. 
Where  entailer's  debts  are  paid  by  an  heir  of  entail  who  is  also 
liable  without  relief  under  one  of  the  general  passive  titles,  they  are 
absolutely  extinguished  (at  least  to  the  extent  of  the  value  of  the 
general  succession),  and  are  incapable  of  being  kept  up  against  the 
entailed  estate.* 
How  the  debt         998.  Subject  to  the  exception  noticed  in  the  preceding  para- 
upMachme  S'^P^*  ^^  ^^Y  ^  affirmed  generally  that  an  heir  of  entail  who  pays 
against  the  en.  dcbts  or  provisions  charged  upon  the  estate  out  of  his  own  funds  is 
entitled  to  keep  them  up  as  a  claim  against  the  entailed  estate,  and 
that  he  will  be  held  to  have  done  so  in  the  absence  of  expressions 

'  JIawkiM  V.  OraJianCB  Trs.,  28  May  ■  Erak.  8,  4,  27. 
1800,  M.  " Competition"  App.  No.  1 ;  jind  *  Sir  W.  Forbes  and  Co,  v.  Lord  Dun- 
see  Graham  y.  GraJiam's  Trs.,  21  Dec.  can,  1802,  M.  "Tailzie,"  App.  No.  10,  and 
1850, 18  D.  420.  Boyd  v.  Boyd,  there  cited. 

'  Sandford  on  Entails,  p.  420,  note. 
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of  intention  to  the  contrary.^  If  an  assignation,^  or  a  discharge  chap.  nvnL 
and  assignation,'  is  taken  by  the  heir,  then  the  intention  to  keep 
up  the  debts  is  clear.  And  where  a  creditor,  at  the  request  of  the 
heir  paying  the  debt,  assigned  the  claim  against  the  estate  to  his 
younger  children,  the  debt  was  held  to  be  good  against  the  succeed- 
ing heirs  after  the  elapse  of  sixty  years,  interest  having  been  paid 
upon  it  for  a  sufficient  time  to  exclude  the  plea  of  prescription.^ 
And  if  a  creditor  in  a  debt  affecting  the  entailed  estate  should  suc- 
ceed to  the  estate,  the  debt  is  not  thereby  extinguished  confusiont ; 
on  the  contrary,  his  heir  whatsoever  will  become  the  creditor  in 
the  obligation,  and  will  have  action  upon  it  against  the  heir  of 
provision.^  A  similar  right  exists  on  the  part  of  a  creditor  who 
takes  the  entailed  estate  as  institute  or  disponee  of  his  debtor.^ 
Interest  on  an  entailer's  debt,  paid  by  an  heir,  becomes  a  debt  due 
to  the  representatives,  in  like  manner  as  the  principal/ 

999.  On  the  other  hand,  if  an  heir  of  entail  paying  a  debt  due  Effect  of  uktng 
by  the  estate,  in  place  of  taking  an  assignation  to  it,  accepts  aJhaii^*  ^ 
simple  discharge,  it  is  considered  that  he  intends  to  relieve  the 
entailed  estate  of  the  debt,  and  it  is  accordingly  extinguished.^ 
Where  a  transaction  of  this  nature  is  vitiated  by  fraud,  or  breach  of 
statutory  requirements,  it  may  be  opened  up,  and  the  rights  of  all 
parties  are  then  restored  to  their  former  position.®  Though  the 
heir  iu  possession  is  bound  to  keep  down  the  interest  on  entailer's 
debts,  and  is  primarily  liable  to  that  extent,  yet  if  he  fail  to  pay,  the 
interest,  equally  with  the  principal,  is  a  debt  affecting  the  estate.^^ 


*  CaddiU  V.  CadddCB  Trt,,  11  July 
1S45,  7  D.  1011 ;  Crauford  v.  Holehku, 
11  MaTCh  1809,  F.O. 

'  Lawrie  v.  Donald,  7  Dec  1830, 9  Sh. 
147 ;  and  see  Murray,  1748,  5  Br.  Sap. 
764  ;  WdMh  y.  Bartiow,  11  Feb.  1837, 15 
Sh.537. 

»  Ker  V.  TamhuU,  1768,  M.  16,551. 

*  Ihmdat  v.  Dundas,  12  June  1827,  6 
Sh.  791,  N.E.  731,  bU. 

'  Cunninffhame  v.  Lady  Cardron,  1680, 
K.  3038;  Caminff  v.  Irvine,  1726,  M. 
M.  3042  ;  Cordon  ▼.  MaiOand,  1767,  M. 
15,411. 

'  Viscount  StrathaUan  ▼.  Drummond, 
29  May  1828,  6  Sh.  881. 

^  Campbell  ▼.  Camphdl,  29  Not.  1815, 
F.C. 

■  Wauchope  ▼  DvJce  of  Jtna^turghe,  14 
Dec  1816,  F.C.  ;  affirmed  9  March  1825, 
1  W.  &  S.  41.    In  this  case  the  debt  was 


■ecured  on  the  entailed  estate  by  means  of 
a  wadset,  and  the  case  may  be  compared 
with  a  former  decision  in  which  the  heir, 
having  taken  a  conveyance  to  the  wadset, 
was  held  to  have  assumed  the  position  of 
the  creditor  in  the  obligation,— jSarf  of 
PtUrboro  V.  Prater' »  Crs.,  1736,  M.  8086. 

•  Cleghom  v.  Elioii,  12  Nov.  1840,  3 
D.  1  ;  affirmed  27  Aug.  1839,  M'L.  ft 
Rob.  1033. 

^^  Campbell  v.  Campbdl,  29  Nov.  1815, 
F.C.  ;  Ertkine  v.  EaH  of  Mar,  7  July 
1829,  7  Sh.  844 ;  Sand$  y.  Brisbane,  7 
July  1835,  13  Sh.  1040;  Dacheu  of 
Richmond  v.  DvJce  of  Richmond,  2  Dec 
1837,  16  Sh.  172.  To  this  rule  there  is 
a  statutory  exception  in  relation  to  the 
interest  due  on  bonds  and  dispositions 
in  security  under  §§  17,  18,  and  21  of  the 
Entail  Amendment  Act. 
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CHAPTER  XXIX. 

CLAUSES  OF  DEVOLUTION  AND  OF  RETURN. 

1.  Validitt,     CoNSTRacnoy,    and  |  2.  Clauses  of  Retubk,  Costditioxs 
Eftect  of  Devolving  Clauses.  I  of  theib  Validitt. 


Clausen  of  de* 
▼olutioii  effec- 
tual as  condi- 
tions of  ffrant 
of  heritable 
estate. 


Devolution 
distingnished 
from  resolutive 
clause:  Effec- 
tual  without 
declarator. 


SECTION  L 

Validity,  Construction,  and  Effect  of  Devolving  Clauses. 

1000.  Such  clauses  have  reference  most  usually  lo  the  contin- 
gency of  an  heir  of  provision  succeeding  to  a  specified  title  or  estate, 
or  to  any  title  or  estate  by  which  he  is  disabled  from  taking  and 
using  the  name  and  arms  of  the  entailer.  For  obvious  reasons,  a 
devolving  clause  is  only  efficacious  when  it  enters  into  the  destina- 
tion of  a  strict  entail.^  A  clause,  annexed  to  a  simple  destination 
of  an  heritable  subject  to  a  plurality  of  persons,  giving  over  the 
estate  to  survivors  in  case  of  the  death  of  any  of  the  institutes 
without  issue,  was  held  efTectual  as  a  condition  of  the  grant  on  the 
principle  of  devolution.*  The  decisions  in  relation  to  clauses  of 
devolution  present  the  law  of  the  subject  in  a  somewhat  frag- 
mentary shape,  and  with  a  large  admixture  of  specialties  depending 
on  the  therms  of  the  condition  ;  but  the  following  points  are  clearly 
established. 

1001.  A  clause  of  devolution  is  different  in  principle  from  a 
resolutive  clause,  or  what  is  commonly  termed  an  irritancy.  The 
devolution  is  held  to  be  a  condition  of  the  original  grant,  and  it 
operates  ipso  facto  upon  the  occurrence  of  the  contingency.  The 
right  of  the  heir  takes  effect  immexliately,  and  he  is  not  required 
to  constitute  it  by  declarator.*  La  the  event  of  the  heir  whose 
right  is  resolved  refusing,  or  being  unable  to  convey,  the  devolu- 
tion may  be  enforced  by  action  of  adjudication  in  implement  of  the 
entail,  the  decree  in  which  will  give  right  to  the  rents  from  the 
period  when  the  estate  of  the  preceding  heir  was  resolved*   The 


^  On  the  question  whether  nioh  a 
danse  is  binding  inter  hceredes  as  a  trust, 
w&bPleeming  v.  Jlowden,  16  July  1868,  6 
M.  (H.L.)  118,  reversing  6  M.  658. 

'  Lawion  v.  Im.rie,  10  June  1841,  8  D. 
1001, — the  case  being  distinguished  from 
SUwaH  y.  KirhTpairkk,  1735,  M.  4324, 


which  was  held  to  be  a  case  of  ptopcr 
subetitution,  and  not  one  of  a  qualified 
grant. 

'  ViicounUu  Bawarden  v.  ^fkm- 
tUme'i  TV.,  2  Feb.  1866,  4  Maoph.  86S. 

*  Ibid.  Aa  to  the  effect  of  theright  in 
competition  with  singular  sucoessoci^  see 
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eondiiiany  which  is  the  basis  of  the  devolution,  is,  like  other  re-  chaptbrxxii. 
solutive  conditions,  interpreted  strictly.  Therefore,  where  the 
devolution  was  contingent  upon  the  event  of  the  heir  "  succeeding  " 
to  a  certain  estate,  an  heir  who  took  the  estate  in  question  under 
a  Parliamentary  contract  was  held  not  to  have  succeeded  to  it  in 
the  sense  of  the  condition  of  the  deed  of  entail.^ 

1002.  A  clause  of  devolution  in  the  ordinary  style  is  effectual  ciaiwe  of  de. 
to  exclude  an  heir  who  is  already  in  possession  of  the  title  or  tnai  to  exclude 
estate  creating  the  contingency,  at  the  time  when  the  succession  Jot''J,^2»w* 
opens  to  Iiim  under  the  entail.*    Thus,  a  clause  devolving  the  sncceeded. 
estate  in  the  event  of  any  of  the  heirs  in  a  certain  branch  of  the 
destination  succeeding  to  a  peerage,  was  construed  to  apply  to 

the  case  of  a  peer  succeeding  to  the  entailed  estate,  and  decree 
of  declarator  was  pronounced  at  the  instance  of  the  next  heir, 
finding  that  he  was  entitled  to  be  served  heir  of  tailzie  and  pro- 
vision to  the  last  heir,  on  the  ground  that  his  elder  brother,  being 
a  peer,  stood  excluded  by  the  terms  of  the  entaiL^  In  a  previous 
case, — where  an  entail  provided  that  when  the  estate  came  to  the 
family  of  F.,  the  entailed  estate  and  the  estate  of  F.  should  be 
held  by  separate  heirs,  and  in  that  event  the  entailed  estate  should 
devolve  on  the  next  heir, — the  decree  establishing  the  right  of  the 
next  heir  ordained  the  defender  to  make  up  titles  and  convey  to 
the  next  heir.  This  decree  was  affirmed  in  the  House  of  Lords, 
and  adjudication  followed  upon  it^ 

1003.  Where  the  devolution  is  contingent  upon  succession  to  a  Heir  entitled 
particular  estate,  the  heir  is  entitled  to  elect  which  estate  he  will  tweetTthe  two 
take.    This  is  settled  by  the  judgment  in  Stirling  v.  Stirling,^  by  ^^^^' 
which  it  was  found,  "  That  the  defender  is  not  entitled  to  hold 

both  of  the  estates  of  M.  and  C. ;  that  the  clause  of  devolution  in 
the  entail  of  M.  applies  to  the  defender,  as  having  succeeded  to  the 
estate  of  C. ;  but  that  he  is,  notwithstanding,  entitled  to  make  his 
election  of,  and  to  hold  either  of  the  said  estates,  upon  condition 


StewaH  v.  NicoUon  (Ownock),   2  Dec. 
1859,  22  D.  72. 

^  fftutingi  y.  Marquia  of  ffeatingi,  7 
B.  1 ;  9  March  1847,  6  BeU,  30. 

>  GamwT  V.  Loekharty  M.  15,404  ;  12 
Feb.  1756,  1  Pat  610 ;  Fleming* a  caae, 
infra. 

'  Fleming  ▼.  Lord  EtphintUmCt  1804, 
tf.  15,559. 

*  Hendtraon  v.  ffenderaon  (Earlshall), 
M.  4215  ;  11  May  1791,  3  Pat  686.  It 
is  stated  that  in  this  caae  the  heir,  who 
made  np  his  title  by  adjudication,  con- 
od^ing  that  he  thereby  took  the  estate 
in  the  character  of  a  diaponee,  attempted 


to  break  the  entail,  on  the  ground  that 
the  restraining  clauses  were  only  applied 
to  heira ;  bat  in  this  contention  he  was 
nnsnccessfnl, — 8  Pat.  690,  note.  It  would 
therefore  appear  that  a  clause  of  deyolu' 
tion  is  not  to  be  regarded  as  a  conditional 
institution,  but  as  a  eonditional  tubati- 
ttUion  of  heirs  of  proyision.  A  some- 
what similar  plea  to  this  was  unsuccess- 
fully maintained  in  the  esse  of  Munro  v. 
Munro  (Fowlis),  4  Sh.  467,  N.E.  472 ; 
25  July  1828,  8  W.  ft  S.  844. 

^  StiHing  y.  Stirling  (MUton),  16  Jan. 
1884,  12  Sh.  296,  see  p.  800. 
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CHAPTIR  XXIX. 


Younger  son 
not  entitled  to 
exclude  colla- 
teral heirs  un* 
lem  expressly 
subetituted. 


Devolution 
from  the  per- 
son sncceeding, 
and  heirs-male 
of  his  body,  to 
the  next  heir, 
operates  in 
favour  of 
second  son. 


of  his  renouncing  all  right  of  succession  to  the  other  in  favoaro! 
tlie  pursuer  as  the  next  substitute  heir  of  entail." 

1004.  The  devolution  of  the  estate  must  take  place  in  favour  of 
the  person  or  lieir  pointed  out  by  the  terms  of  the  entail,  although 
the  person  to  whom  the  two  successions  open  may  have  younger 
sons  nearer  the  line  of  succession,  whose  possession  would  carry  out 
the  intention  of  the  testator  of  having  the  two  estates  separately 
possessed.^  Devolution  is  subject  to  the  ordinary  law  of  heritable 
succession  according  to  which  the  birth  of  a  nearer  heir  suffices  to 
divest  an  heir  who  stood  next  in  order  in  the  succession  when  he 
took  up  the  estate.  The  right  to  divest  depends  on  the  destination 
of  the  devolved  estate.^  It  would  further  appear  that  an  heir  of 
entail  cannot,  by  electing  to  renounce  an  estate  in  favour  of 
collateral  heirs,  deprive  his  descendants  of  the  succession,  in  the 
case  of  their  being  entitled  to  come  in  under  the  same  or  a  sub- 
sequent branch  of  the  destination,'  and  to  take  the  estate  con- 
sistently with  the  terms  of  the  entail.^ 

1005.  A  clause  of  devolution  obliging  the  heir  succeeding  to  the 
other  estate,  and  the  fuirs-m/de  of  his  body,  to  denude  in  favour  of 
the  next  heir,  has  not  the  effect  of  excluding  all  the  male  descen- 
dants of  the  body  of  the  person  so  succeeding,  but  only  those  in  the 
direct  line  of  male  descent.  Under  such  a  clause,  therefore,  the 
estate  will  devolve  to  a  second  son  or  grandson  of  the  person  ex- 
cluded from  the  succession.^  And  where  it  was  provided  that  the 
right  of  any  heir  of  entail  succeeding  to  certain  estates  or  titles 
should  cease  at  the  next  term  after  he  should  have  succeeded,  "  or 
in  his  option,  next  after  he  shall  have  a  second  lawful  son  attained 
to  the  age  of  fourteen  years,  during  which  space  I  herewith  dis- 
pense with  the  said  heir  of  entail  his  using  my  surname  and  coat 
armorial,"  the  heir  in  possession,  in  succeeding  to  the  estate  and 
title,  was  found  entitled  to  keep  the  entailed  estate  during  his  life, 
if  he  had  not  a  second  son  bom  to  him,  or  if  he  should  have  one, 
then  until  the  son  had  attained  the  age  of  fourteen.^    The  two 


•^  LawrU  v.  Macghie  (Redcastle),  17 
March  1763,  2  Pat.  809. 

'  Logan  Home  v.  Logan,  1880,  7  R. 
1137. 

*  Marquis  of  Bute  v.  WorUey  (Rose- 
haugh),  4  March  1803,  4  Pat  450. 

^  Fullarton  v.  Hamilton  (Bargany),  20 
June  1825,  1  W.  ft  S.  410.  The  case  in 
ito  prior  Btages  b  reported  in  M.  11,171,  4 
Pat.  175, 1  Sh.  (App.  Ca.)  265,  and  2  Sh. 
265,  N.K  235  ;  also  in  an  Appendix  to  1 
W.  ft  S.  In  thiB  Celebrated  case  Lord 
£ldon*8  characteriBtic  tendency  to  doubt 
attained  its  mAximam  deyelopment.    The 


case  was  three  times  remitted  to  the 
Court  of  Session  ;  and  the  judgment  of  the 
majority  of  the  Court  was  finaUy  affiimed 
in  a  speech  in  which  it  is  difficult  to  dn* 
cover  anything  but  the  oonfosion  and 
hesitation  of  a  mind  swaying  from  one 
extreme  to  the  other,  and  yainly  ae^ng 
an  intermediate  resting-place. 

B  Ledie  r.  Ledie  (Balquhain),  29  April 
1742,  1  Cr.  St  ft  P.  324. 

•  Hay  V.  The  Marquis  of  TweeddaU 
(Linplum),  M.  15,425,  6  April  1773,  2 
Pat  822. 
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cases  noted  below  raise  only  questions  of  the  meaning  of  the  clause  chaptor  xxix, 
of  devolution  in  the  particular  entail,  but  may  possibly  have  a 
bearing  on  the  decision  of  future  cases.^ 

1006.  With  reference  to  the  powers  of  an  heir  of  entail  whose  Until  deyoiv- 
estate  is  liable  to  be  resolved  by  his  succession  to  another  estate  or  taSM*effec*C" 
title,  the  case  of  Bourlreehill  is  a  leading  authority.*      In  ^1*^8  g^n  hUlauhe 
case  it  was  held  that  an  heir  of  entail  who,  in  the  case  of  his  sue-  powen  of  a 
ceeding  to  a  certain  peerage,  is  allowed  to  keep  the  estate  until  the   '"'       "' 
birth  of  a  second  son  to  whom  it  is  to  devolve,  has,  until  such  sou 

is  bom,  all  the  rights  of  an  heir-substitute ;  and  that,  if  not  efifec- 
tually  prohibited,  he  may  sell  the  estate, — the  case  being  distin- 
guished from  that  of  Mackinnon?  where  the  birth  of  a  nearer  heir 
than  the  heir  in  possession  was  held  to  resolve  the  right  of  the 
latter  ah  initio.  Also,  where  an  heir  in  possession  was  presumptive 
heir  to  a  peerage,  his  succession  to  which  would  cause  the  devolu- 
tion of  the  estate  from  him  and  his  *'  heir-apparent,"  it  was  held 
that  the  heir-apparent  was  entitled  to  give  the  statutory  consent 
to  a  deed  of  disentail.*  It  is  not  a  fair  exercise  of  a  power  given 
to  an  heir  of  entail  of  burdening  the  estate  with  provisions  for  his 
family,  to  grant  provisions  contingent  on  the  event  of  the  gi*anter 
losing  his  right  by  succession  to  a  different  estate.^ 

1007.  Where  an  entail  is  defective  in  any  of  the  statutory  Devolution 
solemnities,  so  that  the  estate  is  exposed  to  the  diligence  of  credi-  Jm  open^  to** 
tors,  it  was  supposed  that  the  rights  of  creditors  would  not  be  CTeditore  uDder 
affected  by  a  subsequent  devolution  of  the  estate.     But  the  judg-  meut  Act. 
mont  to  this  effect  was  reversed,  on  the  ground  that  the  clause  of 
devolution  put  an  obligation  on  the  heir  in  possession  to  denude 

when  the  event  occurred,  and  that  the  trustee  on  his  estate  could 
take  no  higher  right  than  such  as  was  vested  in  the  bankrupt.^ 


SECTION  II. 

Clauses  of  Eeturk. 

1008.  The  construction  of  clauses  of  return  is  not  of  much  import  and 
practical  importance,  nor  is  there  much  to  be  explained  regarding  clauses. 

>  NieoUon  ▼.  ArbuthnoU,  1878,  5  R.  *  Earl  of  CasstUis  v.  IfamUtan,  Elch. 

872;   Campbell    y.    Campbell,    1868,    6  "  Provisions  to  Hein,"  No.  6 ;  21  March 

Macph.  1035.  1745,  1  Pat  881. 

'  Lord  MorUgomerie  v.  EarlofEglinUm,  •  FUeming  v.  Howden,  16  July  1868,  6 

7  D.  425,  and  9  D.  1167 ;  8  July  1847, 6  Macph.  (H.L.)  113  ;  reversing  5  Macph. 

Bell,  136.  658.     In  snch  a  case,  it  seems  the  heir 

'  MaMnnon  y.  Macklnnonj  1756,  M.  on  whom  the  entail  devolves  has  the  same 

6566.     Compare  Stewart  y.  NicoUon,  2  rights  as  any  substitute  succeeding  to  the 

Dec.  1859,  22  D.  72.  estate  by  a  death  ;    Afunro  v.   BatUr- 

^  Fvrbe$  y.  Bumeas,  1888,  15  R.  797.  Johnston,  1868,  7  Macph.  250. 
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Cafles  din- 
tiuguisfaiHl. 


CHAPTKB  xxix.  theui.  The  effect  of  a  clause  of  return,  in  a  destination  of  lands  or  in 
a  bond  of  provision,  is  different  in  different  circumstances.  Some- 
times it  is  held  to  be  nothing  better  than  a  simple  destination, 
defeasible  by  gratuitous  deeds  of  alienation.  Sometimes  it  is  held 
to  bar  gratuitous  alienations  or  conveyances,  so  that  a  clause  of 
return  may  have  a  higher  effect  than  a  substitution  unprotected  by 
irritant  and  resolutive  clauses. 

1009.  The  best  exposition  of  the  subject  is  that  given  in  the 
case  of  Mackinnon  Campbell^  by  Lord  Medwyn,  who  lays  down  the 
following  propositions : — 1.  If  the  conveyance  or  grant  be  onerous, 
fulfilling  a  legal  obligation,  a  clause  of  return  is  considered  gra- 
tuitous, without  any  just  consideration,  and  may  be  defeated 
gratuitously.^  2.  If  the  grant  be  gratuitous,  without  any  ante- 
cedent obligation,  a  clause  of  return  is  held  to  be  a  condition  of 
the  grant,  so  that  the  grant  must  be  taken  and  held  secundum 
formam  doni,  and  cannot  be  defeated  by  any  gratuitous  act  of  the 
donee.  3.  If  the  clause  of  return  be  not  in  favour  of  the  granter 
himself,  but  to  a  third  party,  it  is  held  to  be  gratuitous  in  his  per- 
son, without  any  due  consideration  given  by  him  for  it,  and  it  is 
therefore  defeasible  by  the  grantee  or  substitute.  4.  If  the  claase 
of  return,  even  in  a  gratuitous  grant,  does  not  immediately  follow 
the  grant  to  the  grantee  and  his  heirs,  but  there  are  other  substi- 
tutes prior  to  the  clause  of  return,  it  may  be  defeated  gratuitously 
by  the  grantee  or  his  heirs,  as  the  substitutes  have  no  sufficient  jim 
crediti  to  prevent  the  alienation,  and,  of  course,  the  granter  and  his 
heirs  have  no  right,  as  their  interest  has  been  by  his  own  act  stiU 
further  postponed.^  The  decisions  are  unfavourable  to  the  extension 
to  pecuniary  provisions  of  the  special  rules  applicable  to  clauses 
of  return.  The  use  of  the  word  "  return  "  is  not  regarded  as  mate- 
rial, and  in  the  two  latest  cases  on  such  clauses  the  direction  to 
return  a  sum  of  money  was  in  the  one  case  held  to  be  a  defeasible 
substitution,  and  in  the  other  to  be  equivalent  to  a  declaration 
that  the  sum  should  fall  into  residue  in  the  event  of  the  beneficiaiy 
not  exercising  a  power  of  disposal  of  the  fund.* 


^  Machay  y.  Mackinnon  CampbdJCB  7V«., 
13  Jan.  1835,  13  Sh.  246. 

'  Lowrie  ▼.  Borthwick,  1683,  M.  4389  ; 
Lewi$  V.  Laurie,  1736,  5  Br.  Sup.  161 ; 
Sinclair  v.  Sinclair,  1738,  M.  4344; 
Duke  of  Hamilton  y.  DouglaSy  infra. 

*  Per  Lord  Medwyn,  13  Sh.  250,  citing 
Paton  V.  Naime,  1728,  M.  4324,  and 
Edgar  y.  Johnstone,  1736,  M.  4325.  On 
the  subject  of  clauses  of  return,  see  also 
Duke  of  Douglas  v.  Lockhart,  1717,  M. 
4343  ;  M,  of  Clydesdale  v.  Eart  of  Dan- 
donald,   M.    1262  (Branch   1) ;  2  Apiil 


1726,  Roberts.  564  ;  CoUege  of  Sdinbttryk 
y.  Mortimer,  1685,  M.  4342 ;  Duke  <^ 
Hamilton  and  Earl  of  Selkirk  v.  Douglas^ 
M.  4358-10,962 ;  27  Mareh  1779,  2  Pat 
419  ;  Duff  y.  Gordon,  1807,  M.  «  Mem- 
ber of  Parliament,"  Appb  No.  13  ;  John- 
stone y.  Irving,  22  Jane  1824,  8  Sh.  163, 
N.E.  110;  Dirleton  and  Stewart,  pu 
367  ;  Karnes*  Elac.,  art.  12,  "  Clanee  of 
Return." 

*  BuchanaWs  Trs.  y.  DahteTs  TtK, 
1868,  6  M.  537  ;  Barr$  Trt,  v,  Barrt 
Tr»,,  1S91,  18  R.  541. 
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SERVICE  OF  HEIRS  OF  PROVISION  AND  ENTRY. 


1.  Eotry  of  Heirs,  in  what  Cases 

requisite. 
%  Rule  that  Entry  must  be  in 

THE  PROPER  Character. 


3.  Right    of    subsequently   born 

Heir  to  divest  entered  Heir. 

4.  Possession  on  Double  Titles. 


SECTION  I. 

Entry  of  Heirs,  in  what  Cases  requisite,  and  to 

WHAT  Ancestor. 

1010.  By  the  operation  of  the  Conveyancing  Act,  1874,^  rights  Title  to  exped« 
of  succession  to  land  vest  without  service,  and  the  subject  of  the  heirofpi^ 
entry  of  heirs  is  now  rather  a  part  of  the  law  of  conveyancing  than  ^«<>"' 

of  succession.  A  brief  reference  to  certain  questions  of  principle 
may  therefore  sufl&ce  for  the  purposes  of  this  work.  It  may  here 
be  noticed  that  the  Act  of  Parliament  makes  no  change  in  the  law 
as  to  the  title  of  a  claimant  to  service,  nor  in  the  procedure  intro- 
duced by  the  Service  of  Heirs  Act,  1847.  Titles  to  heritable  bonds 
may  be  completed  by  service,  as  heretofore,  although  to  certain 
effects  such  bonds  are  now  moveable  succession.*  The  fact  that 
the  same  question  of  pedigree  is  depending  before  the  House  of 
Lords,  or  the  Committee  of  Privileges,  is  not  a  sufficient  reason  for 
the  Sheriff  declining  to  exercise  his  jurisdiction  or  staying  pro- 
ceedings.^ Nor  can  a  service  as  heir  of  entail  and  provision  be 
stayed  on  a  representation  that  the  special  subject  is  carried  by  a 
genei-al  disposition,  if  the  efficacy  of  the  general  disposition  depends 
on  the  question  whether  there  is  a  good  entail*  In  all  such  ques- 
tions it  was  the  policy  of  the  law  to  permit,  if  possible,  the  im- 
mediate service  of  the  heir,  in  order  that  his  right  might  be  vested, 
leaving  the  question  of  right  to  be'  determined  by  competing 
declarators,  reduction  of  the  service,  or  other  competent  process 
of  law. 

1011.  The  proper  object  of  a  service  as  heir  of  provision  is  to  Service  not  re- 
take up  an  estate  or  right  of  succession  from  the  hcerediias  of  a  Jfi  ^i^^ 

taking  as  dii- 
1  See  CJhapter  V.  (VesiiDgof  the  Hen-  »  Maiiland  v.  Maitland,  1885,  12  R.  1^^^ 

table  SoGcefluon).  899. 

»  i7ar«  Petr.,  1889,  17  R.  105.  *  Mackenzie  v.  Cotton,  1870,  8  R.  467. 
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cHAim  m.  deceased  person  who  possessed  under  a  title  regulating  his  succes- 
sion. This  excludes  three  cases,  namely, — (1)  where  the  inheri- 
tance is  that  of  a  person  who  possessed  on  a  title  in  favour  of  him- 
self and  his  heirs,  in  which  case  the  title  falls  to  be  made  up  by 
service  as  heir-at-law  ;  and  (2)  where  the  successor  is  the  disponee 
of  the  proprietor  last  in  possession,  in  which  case  the  fee  vests  bj 
the  words  of  the  testamentary  instrument  in  the  disponee,  no 
service  being  necessary  to  connect  him  with  the  ancestor.  (3) 
Service  was  not  considered  necessary  in  order  to  take  up  a  right 
accruing  by  survivorship,  because  on  the  death  of  one  of  the  joint 
owners  the  fee  expands.^  Where  a  title  to  heritable  estate  is  to 
be  completed  in  any  other  character  than  that  of  heir-at-law,  it  is 
necessary  to  determine  whether  the  successor  is  a  disponee  or  an 
heir  of  provision ;  and,  if  an  heir  of  provision,  then  to  what 
ancestor,  it  being  essential  that  the  service  should  be  expede  to 
the  person  in  whom  the  estate  was  last  vested  in  fee. 
Case  where  the  1012.  Where  the  maker  of  the  settlement  is  himself  the  in- 
SuifmeuuV  stitute,  uo  qucstiou  can  arise.  Thus,  if  a  testator  dispone  to  hini- 
ponee  to  him-  self,  whom  failing  to  A.,  whom  failing  to  B.,  &c.,  whether  the 
succession  opens  to  A.  at  the  death  of  the  maker,  or  whether  it 
opens  immediately  to  B.  in  consequence  of  the  predecease  of  A^  in 
either  case  the  successor  must  serve  heir  of  provision  to  the  maker 
of  the  deed.*  The  case  is  precisely  the  same  where  the  settlor, 
instead  of  disponing  to  himself,  obtains  a  charter  from  the  superior 
with  a  destination  to  himself  as  institute,  whom  failing,  to  other 
persons  or  heirs.  In  such  a  case  a  title  made  up  by  the  infeftment 
of  the  first  heir-substitute,  without  previous  service  to  the  maker 
of  the  settlement  or  disponee  of  the  charter,  would  be  inept^  The 
rule  is  not  altered  by  the  obligation  to  infeft  being  expressed  in 
favour  of  the  nominathn  substitutes,  and  not  in  favour  of  the 
granter, — the  dispositive  being  the  ruling  clause,*  In  a  disposition 
to  the  granter  himself  and  persons  named,  the  word  **  and  "  means 
whom  failing,  and  the  title  of  the  mmiinatim  substitutes  must  be 
completed  by  service.* 
Case  where  the  1013.  The  difficulty  ariscs  where  a  testator  dispones  to  a  person 
*o"^*re^i^  who  predeceases  him,  or  to  heirs  who  fail,  whether  by  predecease  or 
ceases  the  dis-  by  non-cxistence,  whom  failing,  to  other  heirs  or  persons.    In  such 


poDur. 


^  Biuet  V,   Waller,   M.   "Deathbed,"  v.  M'Leod,  17ZI,  M.  U,Z6B  ;  LtrinfftUmt 

App.  No.  2.  y.  Lord  Napier,  M.  15,409;  11  Maich 

a  Hamilton   v.   HamVUm,    1714,    M.  1765,  2  Pat.  108. 
14,360.     The  reversal  of  this  case  after  '  YowufB    Tr$,   v.    Youn^,   19   July 

an  ex  parte  hearing,  notioed  in  Roberts.  1867,  5  Macph.  1101. 
493,  proceeded  entirely  on  specialtieB,  and  *  Oordon   v.   M^OuUoek,  1791,  BdTi 

is  of  no  aathority  ;  per  Lord  Cowan,  5  Oct  Ga.   180 ;    Youvvf^i  Tr$,  t.   Y(m»$ 

Mocph.  1111,  infra.     See  also  M^Culloch  iupra. 
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a  case  the  settlement  comes  into  operation  at  the  testator's  deatli 
in  favour  of  the  "  eldest "  surviving  member  of  the  destination, 
and  the  conveyance  necessarily  lapses  as  r^ards  those  antecedent 
branches  of  the  destination  which  have  failed  in  ihe  testators  life- 
time. The  person  entitled  to  the  succession  is  clearly  in  the  posi- 
tion of  a  conditional  institute  succeeding  under  the  disposition  to 
himseir,  and  not  as  heir  to  any  previously  named  disponee ;  and  his 
title  will  therefore  be  completed  by  sasine  on  the  disposition.  Why 
any  difficulty  should  have  been  felt  in  admitting  the  proposition 
that  a  substitution  implies  a  conditional  institution  of  the  same 
person,  in  the  event  of  his  being  the  first  taker,  it  is  not  easy  to 
understand.^  The  point  is  now  settled  by  authority,  and  reference 
is  made  to  a  preceding  chapter,  where  the  cases  are  noticed' 

1014.  A  difficulty,  distinct  from  the  one  involved  in  the  ques-  To 
tion  of  conditional  institution,  but  occasionally  combined  with  it,  J7J,rofMion  to 
sometimes  arises  in  the  case  of  destinations  to  parents  in  liferent,  ^^^j^^^i^,^ 
and  their  children  in  fee, — the  question  being,  who  is  the  ancestor  uon  m  liferent 
to  whom  service  ought  t>  be  expede  ?  Where  a  proper  liferent  is  *°**  *'*' 
constituted  by  a  conveyance  to  one  person  in  liferent,  and  to 
another  nominatim  in  fee,  the  liferent  is  only  a  burden,  the  fiar^s 
interest  vests,  and  it  may  be  taken  up  by  his  successor  by  service 
in  the  proper  character.^  If  the  deed  is  of  a  testamentary 
character,  the  predecease  of  the  institute  opens  the  succession  to 
the  next  member  of  the  destination  in  the  character  of  conditional 
institute.  But  where  the  destination  is  to  a  person  in  liferent, 
and  to  his  children  nascituri  or  unnamed  in  fee,  the  intention  is 
held  to  be  to  give  the  fee  to  the  parent  as  institute  and  to  the 
children  as  substitutes ;  and  the  children's  title  is  made  up  by 
service  as  heirs  of  provision,  precisely  as  if  the  fee  were  given  to 
the  parent  in  express  words.*  The  distinction  is  illustrated  by  the 
case  of  Lindsay  v.  Dott^^  where  the  destination  was  to  A.  in  liferent, 
and  to  B.  also  in  liferent,  and  to  the  heirs  procreated  or  to  be  pro- 
created of  the  body  of  B.  In  this  case,  the  liferent  given  to  A. 
was  held  to  be  a  proper  liferent,  while  the  right  of  B.  (nominally  a 
liferent  right)  was  held  to  be  a  constructive  fee  in  his  person,  and 
the  next  heir  was  obliged  to  serve  heir  of  provision  to  him. 


»  Chapter  XXIV.,  Section  IV.  (Con- 
ttraclion  of  Destinatioxis). 

'  For  an  iUostration  of  the  application 
of  this  principle  to  oonjunct  rights,  see 
Main  ▼.  LaitA,  1880,  7  R.  688. 

»  Chapter,  XXIV.,  Section  IV.  (Heri- 
table Destinations). 

*  And  where  a  nominatim  fiar  is  insti- 
tuted along  with  children  naseituri,  the 


fee  vests  in  the  nominatim  institute  for 
behoof  of  himself  and  the  other  members 
of  the  destination.  See  Ma^ffowan  ▼. 
Bobb,  29  March  1864,  2  Macph.  943  ; 
MaHin's  Tn.  v.  MiUiken,  24  Dec.  1864, 
3  Macph.  326. 

»  Lindtaij  V.  DoU,  1807,  M.  "Fiar," 
A  pp.  No.  1  ;  Dennistoun  v.  Crichton,  5 
Feb.  1824,  2  Sh.  678,  N.E.  570. 
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Dentinations 
limited  to  life- 
rent hm  alien- 
arly,  the  fee 
being  given  to 
i>eTM>ns  nn- 
toru. 


Specialty  in 
the  case  of 
entails. 


Destination 
under  a  trust 
for  creditors. 


1016.  Where  the  destination  is  to  a  father  in  liferent  for  his 
liferent  use  allenarly,  and  to  his  children  in  fee,  the  nominal  life- 
renter,  in  addition  to  his  proper  life  interest,  takes  a  fiduciary  fee; 
the  condition  of  the  trust  being,  that  he  shall  hold  the  fee  for  the 
heirs  of  the  marriage,  if  there  are  any,  and  if  there  be  none,  then 
for  behoof  of  himself  absolutely,  or  of  the  party  from  whom  the 
estate  is  derived.  In  such  a  case  it  is  held  that  the  heir  or  children 
may  make  up  titles  by  special  service  as  heir  of  provision  to  the 
parent  ;^  and  it  would  seem  that  the  estate  may  also  be  taken  up 
by  declaratory  adjudication.^  And  the  destination  being  as  stated, 
if  the  father  has  taken  infeftment  in  favour  of  himself  in  liferent 
only,  without  noticing  the  right  of  fee,  the  eldest  son  will  make  up 
his  title  by  a  general  service,  the  precept,  quoad  the  fee,  being  held 
to  be  still  unexecuted. 

1016.  In  questions  of  beneficiary  interest  or  of  rights  under 
entails  fiduciary  fees  are  ignored.  Thus,  where  the  destination  of 
an  entail  was  conceived  in  favour  of  a  lady  in  liferent  only,  and  her 
second  son  (unnamed  and  unborn)  in  fee,  the  second  son  was  held 
to  be  the  institute,  and  so  not  bound  by  the  fetters  of  the  entail, 
which  were  directed  against  heirs  only.' 

1017.  Again,  where  a  fee  has  become  divided  in  that  peculiar 
way  which  results  from  the  execution  of  a  trust  for  pajrment  of 
debts  and  retrocession,  a  title  obtained  by  an  heir  from  or  through 
the  trustee  is  valueless,  because  the  trust  is  a  mere  burden  on  the 
truster's  title.  In  such  a  case  the  heir  ought  to  serve  to  his 
ancestor  ignoring  the  trust.* 


SECTION  II. 

Of  the  Eule  that  the  Entry  must  be  in  the  proper 

Character. 


Service  as  heir 
of  provision 
must  have  re- 


1018.  In  all  cases  where  the  destination  of  an  estate  is  in 
favour  of  a  selected  class  of  heirs,  service  as  heir  of  provision  is 


1  Dunda$  v.  Lundcu,  23  Jan.  1823,  2 
Sh.  145,  N.E.  133  ;  BartU^w  v.  Stewart, 
18  Feb.  1858,  20  D.  612.  And  see 
Oilmour  v.  Oilmour,  14  Jan.  1864,  2 
Maq>h.  412. 

'  Adjudication  eeems  to  be  the  moet 
appropriate  method  where  the  fee  is  given 
to  all  the  ohUdren  ;  service  when  it  is  con- 
fined to  one  individual,  or  to  daughters  in 
the  character  of  heirs-portioners.  In  the 
case — which  does  not  often  happen — of  a 
subject  being  left  to  an  individual  by  name 
conjunctly  with  a  family  of  unborn  or  un- 


named children,  the  nominatim  dkpoDes 
takes  a  fiduciary  fee  for  himself  and  Us 
oo-disponees,  the  interest  of  the  Istler 
vesting  at  birth ;  Martin*9  Tn,  v.  MiUi- 
ken,  24  Dec  1864,  3  Macph.  326l  In 
such  a  case,  the  title  of  the  duUien 
would  be  made  up  by  a  oonveyance  from 
the  nominatim  disponee,  and  in  debolt) 
by  adjudication. 

*  Logan  v.  Loffon,  15  Sh.  291 ;  1  Aug. 
1839,  MO..  &  Rob.  790. 

*  OUmour  v.   OUmour,   IS7Z,  H  H. 
853. 
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necessary  to  vest  the  right  of  the  heirs-substitute,  which  service, 
as  we  have  seen,  is  to  be  to  the  person  last  vest  and  seized  in  the  uuon  to  the 
fee,  whether  under  a  feudal  or  under  a  personal  title.    And  the  JSd'mnS  con- 
rule  is  not  varied  by  the  circumstance  that  the  heir  of  provision  nectth«heir 
happens  also  to  be  the  heir-at-law  of  the  person  last  seized ;  for  if 
the  succession  is  regulated  by  deed,  the  service  must  have  relation 
to  that  deed,  and  must  identify  the  person  entered  as  the  heir 
pointed  out  by  the  destination.    Thus,  where  the  destination  is  to 
A.  and  the  heirs  of  his  body,  for  two  generations  at  the  least  the 
tailzied  succession  runs  in  the  channel  of  the  legal  order  of  suc- 
cession.    But  in  the  service  A.'s  eldest  son  will  be  described  as 
nearest  and  lawful  heir  of  provision  to  A.,  under  the  deed  regulating 
the  succession. 

1019.  Thus,  in  one  of  the  branches  of  the  Elshieshiels  case,^  Whendescrip^ 
the  question  was.  Whether  a  service  by  a  son  in  the  character  of  piete^^^ther 
heir -male  to  his  father  was  a  good  title  to  estate  which  was  destined  114  '™®^'®'?* 
to  the  hcirs-male  of  the  father's  second  marriage  t    In  point  of  fact,  of  the  proper 
he  was  a  son  of  the  second  marriage,  but  this  did  not  appear  ex  be^ferred"^ 
faeit  of  the  proceedings ;  the  service  was  held  inept,  and  a  deed  of  ofthe^wrWwk^ 
alteration  of  the  succession  by  a  descendant  whose  title  depended 

on  this  service  was  held  bad,  as  flowing  a  non  habente  protestatem. 
Again,  in  Cathcart  v.  Earl  of  CassUlis?  the  service  of  Earl  David 
in  1776,  tanquam  legitimiis  et  propinquior  hceres  masculus  et  linear 
(without  the  word  provisionis)  was  held  not  to  give  a  vested  in- 
terest in  the  estate  of  Gulzean,  which  was  destined  to  the  said  Earl 
naminatim  by  the  disposition  of  1748  mentioned  in  the  report.  In 
an  early  case,  where  the  heir's  character,  established  by  his  service, 
necessarily  implied  that  he  possessed  the  character  required  in  the 
deed  of  provision,  the  service  was  sustained  as  equivalent  to  a 
service  in  the  proper  character.  This  was  the  service  of  a  sou  as 
nearest  and  lawful  heir  to  his  father,  which  was  held  to  be  sufticient 
to  vest  the  succession  under  a  destination  to  the  father  and  the 
heirs-male  of  his  body.* 

1020.  But  the  general  rule  undoubtedly  is,  as  laid  down  by  Rule  laid  down 
Lord  Eldon  in  the  case  of  Cathcart,^  that  the  service  ought  to  be  casaUiit!^  ^* 
in  the  true  legal  character,  and  not  merely  in  a  character  which 

by  implication  infers  the  existence  of  that  character.^    And  there- 


^  Ed^r  ▼.  Maxwell,  1738,  M.  14,015. 

*  CatheaH  v.  Earl  of  CoMillU,  1802, 
M.  14,447,  aod  on  appeal  24  Noy.  1807, 
2  Rcoa*  L.  Oa.  525 ;  1  W.  &  S.  239  ;  see 
also  Duke  of  Queeruberry's  Trt.  y.  Earl 
of  Wemytt,  21  Jan.  1819,  Home,  727. 

<  ffaldane  v.  Jlaldane,  1766,  M. 
14,443  ;  bat  Me  Colvin  ▼.  Alia<m,  1796, 


Hume,  723.  Convenely,  a  eervioe  of 
the  heir-at-law  in  the  character  of  heir 
of  provision  was  found  to  be  sufficient  i 
the  destination  being  to  the  hein  and 
assignees  of  the  person  last  seised ;  Bell 
y.  Oarrvtkeri,  1749,  M.  14,016. 

*  2  Ross'  L.  Ca.  545. 

'  Prof.  Montgomerie  Bell  snggests,  on 
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Eifect  of  service 
of  heir-male 
geDeral  with- 
out reference 
to  a  particular 
deed  of  pro- 

TiBiOQ. 


Precepts  ]e88 
strictly  con- 
strued than 
services  in  re- 
lation to  de- 
scription of 
character. 


fore,  even  where  there  are  two  deeds,  with  special  destinations 
applicable  to  different  estates,  and  in  these  deeds  the  destinations 
are  actually  the  same,  a  service  as  heir  of  provision  under  the  one 
deed  does  not  operate  or  imply  service  under  the  other  deed,  or 
vest  the  right  conferred  by  it.*  This  rule  is  identified  with  the 
maintenance  of  the  doctrine  of  passive  representation.  When  a 
person  enters  as  heir  of  provision  under  a  particular  deed,  he 
becomes  liable  for  all  that  is  imposed  on  him  by  that  deed.  But 
there  may  be  other  deeds,  with  the  same  destination,  containing 
obligations  to  which  he  does  not  choose  to  subject  himself,  and  the 
law  does  not  concede  to  the  heir  the  right  of  serving  under  an 
indefinite  designation  which  may  be  made  applicable  to  one  or 
more  of  the  estates  destined  to  him  in  his  option. 

1021.  To  this  rule  there  is,  however,  an  exception  in  the  case 
of  destinations  to  heirs-male  general.  The  character  of  heir-male 
has  from  ancient  times  been  to  a  certain  extent  recogilised  by  the 
common  law,  particularly  in  relation  to  the  descent  of  honours, 
and  it  is  held  to  constitute  a  line  of  inheritance  which  may  be  the 
subject  of  a  service  independently  of  the  provisions  of  any  particular 
deed.  Where,  ac<;ordingly,  a  person  is  served  heir- male  general, 
the  service  is  held  to  connect  him  with  all  estates  destined  to  him 
under  that  character,  whether  to  the  effect  of  vesting  the  right  of 
succession  or  of  subjecting  him  to  the  liabilities  attaching  to  the 
heirs-substitute  of  the  tailzied  estates.^ 

1022.  The  rule  that  the  character  in  which  the  heir  enters  most 
appear  ex  fdcie  of  the  title,  has  not  been  so  strictly  applied  to 
precepts  of  dare  constat.  The  precept  necessarily  identifies  the 
estate,  and  very  generally  the  settlement  or  deed  of  investiture  on 
which  the  title  is  expede.  It  has  been  considered  sufficient  that 
tha  precept  is  granted  to  the  right  heir,  though  he  is  not  described 
as  he  ought  to  be  in  a  service,*  especially  when  the  precept  is  pre- 
ceded by  a  clause  of  confirmation  narrating  the  destination.^ 

the  authority  oi  an  opinion  of  Lord 
Rutherfurd,  that  the  case  of  HaJdane  is 
overruled  by  that  of  Cathcart  (Lectures 
on  Ck>nTeyancing,  p.  1014).  The  question 
U,  "whether  the  case  is  overruled,  or 
whether  it  conatituteB  an  equitable  ex- 
ception to  the  rule ;  and,  if  so,  to  define 
the  limits  of  the  exception.  If  the  case 
is  of  any  authority,  it  must  go  to  this-^ 
that  where  three  estates  are  destined, 
one  to  heirs-general  of  the  body,  another 
to  heirs-male  of  the  body,  and  a  third 
simply  to  heirs-male,  the  service  of  a  ron 
to  lus  father  as  heir-at-law  implies  a 
service  as  heir  of  provision  in  these  three 
distinct  characters,  on  the  ground  that  an 


eldest  son  is  necessarily  heir  of  the  bodj 
and  heir-male.  It  is  impossible  to  relj 
upon  a  case  which  leads  to  reeults  eo 
inoonsiBtent  with  the  prindples  of  coo- 
veyanciDg. 

^  Lord  Mibank  v.  CampbeU^  21  Not. 
1833,  12  Sh.  74. 

>  Per  Lord  President  Campbell  in 
CathcaH  v.  CaitUlU,  2  Bors'  L.  Ok  6S5; 
Andenon  v.  Andermm,  22  June  1832, 10 
Sh.  696. 

*  Durham^s  Trs.  v.  Orakam,  1798,  K. 
15,118 ;  Criektan'M  On.  v.  Wood,  1798, 
M.  15,115. 

*  OrjUvjf  v.  C^py,  5  June  1817,  Home, 
724. 
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1023.  A  disposition  to  A.  and  his  heirs  whatsoever,  or  heirs  chapctbxxx. 
and  assignees,  is  not  a  destination ;  and  the  heir  of  A.  ought  not  to  Under  a  desu* 
serve  heir  of  provision,  but  heir-at-law.  As  in  one  of  the  branches  aSd  Ws^hohi, 
of  Caihcart  v.  Cassillis}  where  the  investiture  being  by  Crown  a/s  heirs-gene- 
charter  (dated  1774)  in  favour  of  Thomas  comes  de  Cassilis,  e^asheinofpro- 
hegredibus  suis  et  assignatis  quibuscunqu€j  service  was  expede  by  his  ^^**'*^"' 
brother,  tangtuim  legitimus  et  propinquiar  hceres  masctUtis  et  linece, 

and  the  title  was  held  to  be  unexceptionable.  The  circumstance 
that  other  heirs  are  named  after  heirs  whatsoever  appears  to  be  of 
no  consequence,  heirs  whatsoever  being  inexhaustible  and  excluding 
remoter  substitutes.  This  consideration  shows  how  erroneous  is 
the  decision  in  Woodmass  v,  Hidop*8  Trustees  *  holding  a  service  to  A. 
inept,  under  a  destination  "  to  A,  his  heirs  and  assignees,"  because 
it  did  not  bear  to  be  a  service  as  heir  of  provision.  Had  the  desti- 
nation been  to  A.,  whom  failing,  to  the  heirs  of  B.,  B.*s  heir-at-law 
must  have,  served  heir  of  provision  to  A  ;  but  where  an  heir-at- 
law  serves  as  such  to  his  own  ancestor,  he  is  not  an  heir  of  provi- 
sion, and  ought  not  to  be  served  in  that  character. 

1024.  The  considerations  which  led  to  the  recognition  of  the  Service  mnst 
rule  that  the  retour  or  decree  of  service  of  an  heir  of  provision  deS*  of  pro- 
must  specify  the  character  in  which  he  is  served,  also  require  that  ^^.^?  ??^*' 
the  same  instrument  should  specify  the  deed  of  provision  from  character  is 
which  the  right  is  derived.     In  two  early  cases,  services  of  heirs  of  ^  "^ 
provision  were  sustained  although  the  retours  did  not  specify  the 

deeds  containing  the  destinations;'  and  one  of  the  reports  bears, 
that  on  examination  of  the  Chancery  record  a  great  niunber  of 
retours  were  found  which  were  defective  in  this  particular.*  The 
decisions  can  only  be  referred  to  communis  error,  and  the  correct 
practice  was  restored  by  the  Service  of  Heirs  Act,^  which  requires 
that  in  the  petition  for  service  the  deed  or  deeds  of  provision  shall 
be  distinctly  specified. 


SECTION  III. 

Of  the  Right  of  a  Contingent  or  subsequently  born  Heir- 
Substitute  TO  divest  an  Entered  Heir. 

1026.  It  has  been  seen  that,  in  the  case  of  a  succession  accruing  Diatinction  be- 
by  operation  of  law,  the  nearest  heir  in  existence  at  the  opening  of  a^d^^^u^ 

1  QukeaH  v.  CkmiOU,  M.  14,447;  2  '  Forbes  y,  Maidand,  1753,  M.  14,481  ; 

Rn«'  L.  Ca.  626, 1  W.  &  a  289.  Hay  v.  fToy  (Linplum),  1768,  M.  14.860. 

>  Woodmau  ▼.  Hidop*i  2Va.,  28  Jan.  *  M.  14,878. 

1826,  8  Sh.  476,  N.B.  881.  •  Now  incorporated  with  the  Convey- 

ancing Act,  1874. 
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the  succession  has  the  capacity  of  acquiring  an  iudefeasible  title ; 
and  that,  if  he  completes  his  entry  before  a  nearer  heir  is  bom  or 
conceived,  he  will  not  be  under  any  obligation  to  denude  in  favour 
of  a  nearer  heir  subsequently  procreated.^  The  contrary  supposi- 
tion involves  the  recognition  of  the  principle  of  conditional  vesting, 
a  principle  unknown  to  the  common  law,  and  therefore  incapable  of 
modifying  the  course  of  an  intestate  succession.  But  the  condi- 
tions of  the  question  are  different  where  the  succession  takes  place 
under  a  deed  of  destination.  The  entailer  may  vest  the  estate  con- 
ditionally in  his  heirs  of  provision,  subject  to  devolution  in  certain 
contingencies ;  and  the  contingency  of  the  birth  of  a  nearer  heir 
may  be  a  cause  of  devolution, — ^the  question  always  being  whether 
it  is  so  in  the  intention  of  the  entailer.  The  authorities  establish 
the  doctrine  that  the  general  intention  to  prefer  a  nearer  to  a  more 
remote  heir  is  sufficient  to  imply  an  obligation  to  denude  on  the 
happening  of  the  event  of  the  birth  of  a  nearer  heir,  where  there  is 
nothing  in  the  entail  to  show  that  the  heirs  of  provision  were  in 
every  event  to  take  an  indefeasible  interest.  The  case  of  MounU 
Stewart  *  is  not  a  very  satisfactory  authority  for  the  proposition,  as 
it  appears  from  the  report  that  the  nearer  heir  (who  was  ultimately 
found  entitled)  was  in  utero  at  the  time  of  the  service  of  the 
remoter  heir ;  but  the  principle  was  argued  at  great  length,  and  the 
case  was  considered  a  cause  celibre  by  the  lawyers  of  the  time' 

1Q26.  The  question  was,  however,  authoritatively  determined  in 
favour  of  the  subsequently  bom  heir  in  the  case  of  Maekinnon, 
which  is  thus  stated  by  the  reporter :  The  estate  of  Mackinnon 
stood  disponed  to  John  Mackinnon  younger,  and  the  heirs-male  of 
his  body ;  whom  failing,  to  any  other  son  of  the  body  of  John 
Mackinnon  elder ;  whom  failing,  to  John  Mackinnon,  tacksman  of 
Mishinish.  On  the  death  of  John  Mackinnon  younger  without 
issue  male,  Mishinish  served  as  nearest  and  lawful  heir-male  of 
provision,  and  was  infeft.  Afterwards,  a  son  being  bom  to  old 
Mackinnon,  the  tutors  of  the  child  brought  an  action  against 
Mishinish  to  denude  of  the  estate  in  favour  of  their  pupil.  It  was 
pleaded  for  Mishinish  that,  he  being  nearest  heir  to  the  deceased 
at  the  time,  the  possibility  of  a  nearer  heir's  existence  was  no  bar 
to  his  service ;  and  that,  as  the  entering  heir  is  a  modus  acquirendi 
dominii,  it  must  be  perpetual  in  its  effects,  and  no  contingency 
happening  afterwards  will  overturn  it*    The  terms  of  the  judg- 


^  Chapter  Y.,  Section  II.  (Vesting  of 
the  Heritable  Succession) ;  GrarU  v. 
Grant't  Trz,,  2  Dec.  1859,  22  D.  6S. 

'  Lord  Mountttfwart  y.  Mackenzie, 
1707-1710,  M.  14,90814,926. 

'  Fountainhall's  report  of  the  case  com- 


mences— "  This  is  the  famous  debate  and 
competition  for  the  deceased  Sir  Geoige 
Mackenzie's  of  Bosehangh's  estate,"  Ac. 
*  Mackinnon  ▼.  Mackinnon,  1756,  M. 
14,938  and  6566. 
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ment  are  quoted  in  the  report  of  a  sabeeqnent  action  between  the  cHAwirnxn, 

same  parties ;  it  was  found  "  that  upon  the  pnisuei^s  birth  the 

defender's  right  to  the  estate  of  Mackinnon  resolved  and  became 

void;  that  the  pursuer  has  right  to  the  said  estate  from  the  time 

of  his  birth,  and  that  he  may  make  up  his  titles  to  the  estate  as  if 

the  defender  had  never  been  entered."  ^    According  to  Lord  Karnes, 

whose  reasoning  substantially  coincides  with  the  views  expressed 

by  Lord  Colonsay  in  a  later  case,*  the  solution  of  the  present 

case  depends  on  this  question :  "  In  a  destination  of  snccession, 

what  is  precisely  intended  by  the  clause  quibus  defieitntibus  f    Is 

the  person  substituted  in  that  event  entitled  to  enter  when  there 

is  no  nearer  heir  in  existence ;  or  must  he  have  patience  till  the 

whole  persons  called  before  him  be  exhausted  ?     The  latter  is,  no 

doubt,  the  natural  construction  ;  for  a  man  must  be  whimsical  who 

should  choose  to  have  the  succession  to  his  estate  governed  by 

chance.    .    .    .    According  to  this  construction,  there  is  no  place 

for  a  substitute  while  there  is  a  nearer  in  hope,  though  not 

existing."  * 

1Q27.  In  principle,  it  is  clear  that  the  entered  heir,  until  he  is  Heir  difMted 
lawfully  divested,  has  the  equities  of  a  bona  fide  possessor,  and  is  ^^^STSe" 
therefore  entitled  to  retain  the  rents  reduced  into  possession  during  jf^^lilliS^ 
his  tenure  of  the  estate,  and  (in  the  case  of  a  proprietor  of  a 
fee-simple  estate)  to  obtain  compensation  for  fair  meliorations. 
Whether  he  has  the  higher  rights  of  an  heir-apparent  is  an  un- 
determined question.^  In  the  sequel  of  the  case  of  Mackinnon,  a 
sale  of  a  part  of  the  estate  by  Mishinish,  the  heir  whose  right  was 
afterwards  resolved,  was  sustained,  but  upon  this  medium,  accord- 
ing to  the  opinions  of  the  majority  of  the  Court,  "  that  the  sale  to 
Sir  James  M'Donald,  though  an  extraordinary  act  of  administra- 
tion, was  yet  a  necessary  act  to  save  the  family  estate  from  being 
torn  to  pieces  by  the  creditors,"  of  which  they  were  satisfied  from 
evidence  produced  in  Court*  A  claim  by  the  widow  of  Mishinish 
for  payment  of  a  jointure  of  400  merks,  provided  to  her  in  her 
contract  of  marriage,  was  likewise  sustained ;  "  in  which,"  says  the 
reporter,  "  as  it  appeared  to  me,  the  Judges  were  swayed  more  by 
compassion  than  by  law."  • 

1028.  In  the  case  of  Stewart  v.  Nicolson,  the  Court  reduced  a  suu-art  ▼. 
sale  by  one  of  the  heirs  in  possession  to  his  brother,  which  was  ^ 
effected  before  the  birth  of  the  heir  by  whom  the  seller  was 
divested ;  but  the  judgment,  finding  that  the  estate  was  strictly 

1  M.  5280.  B  Mackinnon  ▼.  McDonald,  1765,  M. 

3  StewaH  V.  NicoUon,  22  D.  94-95.  5279 ;  see  p.  5284  ;  affirmed  on  appea], 

*  M.  6667-8.  25  Feb.  1771.  2  Pat  252. 

^  See  the  obeervations  of  Lord  Deas  on  *  M.  5285  ;  also  in  Macdowdd  r.  Mac- 

Uiii  point,  22  D.  112.  hinwm,  M.  5290. 
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cHAPTiR  xjoL  entailed,  would,  in  any  view,  have  been  a  sufficient  reason  for 
setting  aside  the  attempted  alienation.  In  the  opinion  of  Lord 
Colonsay,  the  title  of  the  seller  is  assimilated  to  that  of  a  person 
who  is  lawfully  served  heir  of  provision,  but  is  afterwards  divested 
by  the  operation  of  a  clause  of  devolution.^  The  subject  may  be 
closed  with  a  citation  from  his  Lordship's  opinion  on  the  element 
of  knowledge  on  the  part  of  the  purchaser :  "  There  is  the  interest 
of  the  purchaser  also  to  be  dealt  with ;  and  if  he  is  a  bona  fide 
purchaser,  transacting  with  a  party  who  has  a  right  qualified  by 
conditions  limiting  him — not  made  patent  to  the  purchaser — ^not 
under  an  entail  recorded,  it  may  be  that  the  purchaser's  right  can- 
not be  cut  down,  although  the  party  who  sold  was  under  these 
conditions.  I  do  not  see  that  there  is  any  reason  to  hold  here  that 
there  was  no  actual  sale  intended  between  the  partiea,  But  still 
that  does  not  solve  the  question ;  because,  although  there  was  a 
real  sale  between  the  parties,  it  might  be  a  sale  which  both  of  the 
parties  were  perfectly  conscious  was  in  contravention  of  the  rights 
under  the  deeds.  I  rather  think  that  such  must  have  been  the 
position  of  the  parties  here."  * 


SECTION  IV. 

Effect  of  Possession  on  Double  Titles. 

Personal  desti'        1020.  This  part  of  the  subject  is  treated  in  a  previous  chapter 
Salted  by  ^m.  ^^  Heritable  Destinations.'    We  shall,  therefore,  merely  recapitu- 
pietingtiUeM  late  the  three  leading  propositions  which  are  thei-e  examined. 
aeeue,  where     Where  an  heir  of  provision  makes  up  his  title  as  heir-at-law,  or 
invesUtare  or  *  ^^^^^  ^^^  Subsisting  investiture,  neglecting  a  personal  deed  of 
di^nee  the     settlement  from  which  his  right  really  flows,  he  is  held  to  possess 
on  both  titles, — on  the  feudal  title  as  heir-at-law,  and  on  the  per- 
sonal title  as  disponee  or  heir  of  provision  of  the  settlement    And 
(1)  the  completion  of  a  title  as  heir-at-law,  by  entry  with  the 
superior,  is  held  not  to  have  the  effect  of  evacuating  the  destina- 
tion in  the  personal  deed ;  *  (2)  where  an  heir  who  makes  up  his 
title  by  service  or  precept  under  the  subsisting  investiture  after- 
wards obtains  a  new  investiture  from  the  superior  by  charter  of 
resignation,  the  destination  in  the  personal  deed  is  evacuated,  and 

^  StewaH  T.  NicoUon,  2  Dec  1859,  22  *  22  D.  95. 

D.  72  ;  eee  p.  94.     A  OMe  of  the  birth  of  *  Chapter  XXV.  Section  I. 

a  nearer  heir  after  a  clanee  of  devolution  *  Smith  and  Bogle  v.  (7faf,  1752i  M. 

had  taken  effect  oocorred  in  Logan  Borne  10,803 ;  Durham  r,  Durham,  M.  UiSSO ; 

▼.  Logan,  1880,  7  K.  1187.    The  child  6  Mareh  1811,   6  Pat.  482;  ZwOe  ▼. 

was  held  entitled  to  the  estate.  MorrUon,  4  March  1813,  F.GL 
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the  snccession  will  be  regulated  by  the  destination  in  the  charter ; 
(3)  the  same  result  follows  where  the  heir,  without  making  np  a 
title  under  the  personal  deed,  dispones  the  estate  either  to  himself 
or  another  person  as  institute,  with  a  destination  diflerent  from 
that  of  the  personal  deed.^ 


^  Edjfar  V.  MaxweU  (KMiMwhirfb),  M.       t.  Cwmig  .Bbr>w,  12  Dec  ISll.F.C; 
8089 ;  31  Mmj  1742,  1  Pftt  331 ;  ffarvie      MdU  t.  BiidiU^  13  Dee:  1911,  F.C. 
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CHAPTER  XXXI 

OF  LEGACIES  AND  EESIDUK 

1.  Classification      of     Lboaciss.     4.  Order  of  Prsferbkcb  of  Lsoa- 

(General,  Demonstrative,  &c)  i  tees,     and      Abatement    of 

2.  Annuities.    (How  Chargeable  :  '  Legacies. 

When   scscbftible   of   being  '  5.  Residue.  (Entire  or  in  Shares  : 


Capitaused.) 
3.  Rights  of  Legatees  :   Interest 
payable  on  legacies. 


Given  in  money,  or  in  fobma 
specifica.) 


1030.  Beserving  for  examination  in  subsequent  chapters  some 
of  the  more  special  and  intricate  questions  connected  with  the 
subject  of  legacies,  we  proceed  in  a  general  view  of  the  law  of 
legacies  to  the  consideration  of  the  relations  of  law  pertaining  to  the 
constitution  of  legacies,  their  classification,  and  the  nature  and  ex- 
tent of  the  interest  or  estate  of  the  legatee. 


SECTION  I. 

Classification  of  Legacies.   (General^  Demonstrative,  Legacy 

OF  Heritage,  Specific). 

1031.  A  legacy  may  be  declared  either  in  a  testamentary  writ- 
ing or  in  a  delivered  assignation  intended  to  take  efiect  after  death 
(called  donatio  mortis  causa),  or  verbally  to  the  extent  of  £8:  0:8. 
^^ti  ted\^       1032.  A  testamentary  legacy  is  usually  expressed  in  the  form 
a  direction  to    of  a  request  or  direction  to  the  trustees  or  executors  of  the  will  to 
woniaofS-  ^  P^J  ^^  make  over  the  subject  of  the  legacy  to  the  legatee.    When 
quest  or  dis-     constituted  by  codicil  or  separate  writing,  legacies  are  frequently 
expressed  in  terms  of  direct  bequest.    They  may  also  be  constituted 
by  disposition  ;  the  de  prcesenti  mode  of  conveyance  being,  by  the 
law  of  Scotland,  a  universal  form  of  transmission.     Indeed,  sach  is 
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the  favour  shown  to  last  wills,  that  the  mere  expiession  of  the  cHApmixm. 
testator's  wish,  without  the  nomination  of  an  executor  or  trustee, 
and  without  even  the  form  of  a  disposition  or  grant  to  any  one,  is 
held  to  operate  a  transference  of  the  suhject  of  bequest  to  the  uses 
of  the  will 

1033.  A  verbal  or  nuncupative  legacy  is  effectual  only  to  the  Nancap&tive 
extent  of  £100  Scots ;  ^  and  a  plurality  of  legacies,  each  of  the  wC!reTtent 
value  of  that  sum,  may  be  bequeathed  by  the  same  person.    The  «ffec*n*i- 
rule  is  to  be  received  subject  to  the  following  qualifications : — First, 

A  bequest  of  larger  amount  may,  as  already  explained,  be  made  by 
delivery  of  the  subject  to  the  grantee  intuitu  mortis.  Secondly,  A 
nuncupative  legacy  for  a  larger  sum  than  £100  Scots  Ls  effectual 
to  the  extent  of  £100  Scots.*  Thirdly,  A  verbal  direction  to  an 
exectUor  and  residuary  legatee  to  pay  a  legacy  of  any  amount  is 
effectual  as  a  trust ;  but  such  trust  can  only  be  proved  by  his  writ 
or  oath.'  But, /ourtMy,  it  is  incompetent  to  require  the  oath  on 
reference  of  a  mere  trustee,  for  the  purpose  of  proving  a  verbal 
legacy  beyond  the  specified  amount  * 

1034.  The  provisions  of  the  Act  59  Geo.  IIL,  cap.  62,  section  7,  Deposits  in 
by  which  testamentary  papers  signed  by  mai*k  are  made  effectual  "^"*^ 

to  convey  deposits  in  savings  banks  not  exceeding  £20,  seem  to 
be  repealed  by  5  and  6  Will,  iv.,  cap.  57,  section  2. 

1036.  Under  this  division  of  the  subject  we  might  conveniently 
consider  questions  as  to  the  capacity  of  the  testator  and  the  legatee, 
the  identification  of  the  subjects  and  objects  of  the  gift,  &c.  These 
subjects  are  f  uUy  discussed  in  other  chapters  specially  relating  to 
these  branches  of  the  law. 

1036.  The  legal  character  of  the  legatee's  interest  may  be  con-  Legacies  dis- 
sidered  in  relation — (1)  to  the  quality  of  the  legacy,  whether  heri-  SSjordkl^to 
table  or  moveable  ;  (2)  in  relation  to  the  duration  of  his  interest,  different  prin- 

'   ^   '  ciples  of  classi- 

whether  fee,  liferent,  or  reversion ;  (3)  in  relation  to  the  subject  of  ticatiou. 
the  interest,  whether  a  right  to  a  specific  thing,  or  to  a  sum  of 
money  payable  out  of  the  estate ;  and  (4)  in  relation  to  the  limited 
or  unlimited  character  of  the  interest,  whether  a  legacy  of  quantity 
or  a  residuary  interest. 

1037.  First,  as  to  the  quality  of  the  legacy.  The  subject  be-  Legacy,  whe- 
queathed,  or  the  fund  out  of  which  the  legacy  is  payable,  is  either  or  moveaWe!* 
heritable  or  moveable ;  and  on  this  distinction  depends  the  succes- 

^  See  Ersk.  8,  9,  7,  who  refers  the  rule  UPLean,  18  Jan.  1854,  16  D.  848  ;  Kdly 

to  the  general  principle  of  the  law  of  v.  Kdiy,  8  March  1R61,  23  D.  703. 
Scotland,  that  no  obligation  for  a  sum  '  Enkine  and  Bell,  tupra ;  Hannah  v. 

exceeding  £100  Soots  may  be  proved  by  Guthrie,  1788,  M.  3837  ;  6  Br.  Sap.  203 ; 


Be]l*8  Prin.  §  1868,  5th  ed.       Elch.  «  Legacy,"  No.  5. 
§  1869,  1874.  *  FoniftfCs  Tn.  v.  McLean,  iupra, 

a  Er»k.   8,   9,   7 ;    Foriifth^i    Tn,    v. 
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cHAPTiE  xxn.  siou  of  the  legatee  in  the  event  of  his  dying  before  receiving  paj- 
Logacy  of  mont.  Tlic  expression  '*  legacy  of  heritage  "  is  usually  employed 
heritage.  ^^  ^  restricted  sense,  as  denoting  a  legacy  constituted  by  way  of 
burden  upon  the  estate  conveyed  to  an  heir ;  such  burdens*  being 
effectual  against  disponees,  on  the  principle  of  passive  representa- 
tion.^ The  right  of  the  legatee  is  sufficiently  protected  against  the 
voluntary  disposition  or  bankruptcy  of  the  disponee  if  the  l^acy 
is  in  the  dispositive  clause  of  the  will  or  general  dispo3ition  declared 
to  be  a  real  burden  on  the  lands,  because  the  disponee  can  neither 
adjudge  in  implement  nor  expede  a  notarial  instrument,  so  as  to 
be  able  to  give  a  valid  feudal  title  to  a  purchaser  without  inserting 
the  qualification  that  the  estate  is  held  subject  to  the  real  burden 
of  the  legacy.^  Again,  if  the  disponee  should  propose  to  convey 
his  personal  right  under  the  will,  or  should  suffer  bankruptcy,  in 
either  case  the  right  of  the  person  taking  from  him  would  be  only 
such  as  he  had  to  give.  The  right  of  the  legatee  is  not  affected  by 
the  lapse  of  the  gift  to  the  heir  on  which  it  is  charged.' 
BMaestaof  1038.  Heritable  estate  may  be  made  the  subject  of  bequest 

uniier  trast-  Under  a  trust-disposition  and  settlement  disposing  of  the  general 
settlements,  estate.  A  very  large  proportion  of  the  decided  cases  on  l^acies 
have  arisen  under  conveyances  to  trustees,  embracing  heritable  as 
well  as  moveable  estate.  When  de  pi'CBsenti  language  was  required 
in  the  case  of  a  will  disposing  of  heritage,  it  was  considered  that  a 
trust-disposition  of  heritable  estate  had  the  effect  of  investing  the 
truster  with  a  power  of  testing  upon  the  property ;  ^  the  exercise 


1  Dundas  ▼.  Dunda$,  22  Deo.  1830,  4 
W.  &  S.  460 ;  Storey  v.  PaxUm,  1878,  6 
K.  293. 

*  Cowie  ▼.  MuirtUn,  June  20,  1893, 
App.  Ca.  p.  674,  revening  18  R.  706, 
and  OTemUing  opinion  of  Lord  Pr.  IngliB 
in  WtUiamaon  v.  Begg,  1887,  14  R  720, 
to  the  effect  that  the  provision  in  Sch.  L 
of  the  Titles  Act,  1868,  as  to  the  inser- 
tion of  real  burdens,  is  only  appHcalle 
where  the  disposition  in  the  will  is  specific 
a^  weU  as  generaL 

«  WyUie  V.  lto8»,  1825,  4  S.  172,  N.K 
174  (2  W.  &  S.  576) ;  but  see  Mwarieff 
V.  SktM,  June  29,  1825,  1  W.  &  S.  672 
(2d  point) ;  Okt  v.  Utaik^  1  Yes.  135. 
The  donee  of  a  power  of  appointment  ap- 
pointed a  part  of  the  fund  to  A.,  subject 
to  an  annuity  to  A.*s  mother,  and  gave 
the  residue  of  the  fund  to  B.  A.  prede- 
ceased the  granter,  yet  his  mother  was 
held  entitled  to  her  snnuity  out  of  the 
fund,    the    'vchdt  of    which    {minut  the 


annuity)  devolved,  under  the  ^ipoint- 
ment,  to  B. 

«  Per  Lord  Cunirhill  in  MnaAWLigaM.  v. 
Ma^ckilligan,  1 8  D.  87.  In  Bnck  v.  Hcgg, 
25  Feb.  1831,  5  W.  &  8.  61,  the  pobt 
was  raised  very  purely.  Hie  testator 
having  executed  a  truat-dispositioa  of  his 
heritable  estate  in  conformity  with  the 
requirements  of  the  law  of  Scotland,  coo- 
taining  a  direction  to  the  trustee  to  coo- 
vey  *'  to  such  person  or  persons  as  I  sfaafl 
specify  and  name  in  my  will,  or  by  any 
separate  letter  or  writing  to  that  effect," 
thereafter  executed  in  Jamaica  a  later 
will  and  testament  disposing  of  the  resi- 
due in  these  terms :  "  I  give  and  be- 
queath to  my  nephew,  Adam  Hogg,  the 
residue  and  remainder  of  my  property, 
real,  personal,  and  mixed,  consisting  <d 
lands,  houses,  &c.  in  Berwickshire,  Great 
Britain.  In  affirming  the  judgment  of 
the  Court  of  Session,  sustaining  the  be- 
quest. Lord  Lyndhurst  observed :— "The 
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did 


of  this  power  being  liable,  however,  to  be  defeated  bj  the  operation 
of  the  law  of  deathbed  then  existing.  Under  the  present  law  there 
is  no  practical  distinction  between  a  legacy  payable  ont  of  heritage 
and  any  other  special  or  demonstratiTe  legacy.^ 

1039.  Secondly,  in  relation  to  the  daratioa  of  the  legatee's 
interest,  the  subject  of  a  legacy  may  be  either — (I)  the  capital  or  ctpHaL  »- 
fee  of  a  sam  of  money  or  specific  subject ;  (2)  a  liferent  interest  in 
or  terminable  annuity  out  of  it ;  or  (3)  a  reversionary  interest  in 
the  capital.  When  a  legacy  or  estate  is  given  simply,  without 
limitation  as  to  time,  it  is,  of  course,  presumed  to  be  an  estate  in 

fee.  The  interest  of  the  beneficiary  accordingly  will  not  be  cut 
down  to  a  liferent  by  reason  of  the  use  of  expressions  capable  of 
being  construed  as  substitutional  As  a  general  rule,  express  words 
are  required  to  limit  an  estate  to  a  life  interest'  Questions 
between  liferenters  and  fiars,  as  to  the  right  to  interest  and  acces- 
sions, burdens  and  abatements,  are  dealt  with  in  the  ensuing  sec- 
tions  of  this  chapter. 

1040.  Next,  as  to  the  subject  or  legal  character  of  the  interest  Legades  &»- 
taken  by  the  legat-ee.    According  to  this  principle  of  division  three  ^^JJj^^^ 
classes  of  legacies  are  distinguishable — general,  demonstrative,  and  «iic,  or  de- 
specific.    A  general  legacy — legatum  qnaniUaiu — is  a  legacy  not  of 

a  special  article  or  debt,  bdt  of  a  certain  quantity  or  value  which 
may  be  measured  either  in  money  (as  is  usual)  or  in  goods  of  a 
specified  description.^  A  specific  l^acy  is  a  gift  of  a  specified 
subject,  which  may  either  be  corporeal  or  incorporeal ;  a  definition 
which  includes  sums  of  money  invested  on  specific  securities.^  A 
demonstrative  legacy  is  a  gift  of  a  sum  of  money  payable  out  of  or 

▼ill  WBB  intended  by  the  party  to  be  an  '  See  CampbdL  t.  Campbdl,  30  Kay 

execnUonof  the  power  contained  in  the      1813,  5  D.  1083;  3  I>ec.  1852,  15  D. 

173;  Pmdlnif  v,  Maevniifre,  11  Bea 
1849,  12  D.  325 ;  Ma$9y  v.  SeoU^u  Tr$., 
18  2,  11  Macpb.  173. 

«  £nk.  3,  9,  11,  Mid  12  ;  BeU'i  Pr.  § 
1873-0.  By  meana  of  a  tnut,  general 
legacies  may  be  made  to  comprehend 
certain  of  the  qualities  of  speciBc  legacies. 
For  example,  if  a  testator  direct  his  trus- 
tees inmiediately  after  his  death  to  invest 
a  som  in  the  f onds  for  the  nse  of  a  general 
legatee,  and  the  trustees  are  nnable  from 
any  cause  to  make  the  investment  untU 
some  time  after,  they  must  nevertheless 
pnrchaw  a  quantity  of  stock  equal  to  what 
they  could  have  bought  with  the  legacy 
at  the  proper  time  ;  Uonhrugh  v.  Hor$- 
hrugh,  1  March  1848,  10  D.  824. 
»  Ersk,  supra;  Bells  Pr.  §  1874-7. 


fint  deed.  It  is  impossible  to  consider 
the  nature  of  the  tnuuactimi  itself,  as 
mentioned  in  the  fint  deed,  and  the  de- 
scription of  the  property,  and  not  to  come 
to  the  conclusion  that  the  party  intended 
to  execute  that  power.  The  question  that 
remains  then  is,  whether  the  mode  of 
execution  was  su£Bcient"  And  on  the 
authority  of  the  case  of  Willoeh  v.  Auch- 
ierUmy,  1769,  M.  5539,  his  Lordship  was 
of  opinion  that  it  was  sufficient ;  5  W. 
k  S.  69.  See  BeU's  Pr.  §  1863,  and  cases 
there  cited ;  also  Chapter  II.,  Section  II. 
(International  Law). 

^  See  Chapter  XXXIL,  Section  II., 
as  to  gifts  given  by  way  of  burden  on  a 
heritable  estate. 

'  Alexander  y.  Alexander,  13  Dec 
1843,  12  D.  845  ;  O'ReiUy  v.  SempUl,  15 
D.  789,  2  Maoq.  288. 
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CHAPTBB  XXXI,  cluirged  upon  a  particular  subject  or  security ;  it  is  similar  in  its 
legal  properties  to  a  legacy  of  quantity.  This  variety  of  the 
general  legacy  appears  to  have  escaped  the  attention  of  our  institu- 
tional writers,  though  it  is  recognised  under  this  designation  in 
English  decisions  and  in  the  Civil  Law.^  Examples  will  be  found 
in  the  reported  cases  on  legacies.^  In  the  case  otBell,  cited  below, 
a  mortis  causa  trust  provided  for  the  payment  of  a  certain  annuity, 
the  testator  being  bound  to  pay  such  sum  as  might  be  necessary  to 
secure  it.  Previous  to  his  death  the  testator  put  certain  sums  of 
money  into  the  hands  of  his  trustee,  and  directed  the  annuity  to  be 
"paid  from  tlie  interest  of  those  sums.  The  Court  held  that  the 
object  of  the  special  direction  was  merely  to  secure  the  annuities ; 
that  the  bequest  was  not  specific,  and  that  the  general  estate 
remained  bound  for  the  payment  of  the  annuity.  In  the  case  of 
Douglas'  Executors?  the  question  of  specific  or  demonstrative  was 
raised  with  reference  to  legacies  to  the  testator's  children,  which 
were  made  payable  out  of  arrears  of  income  due  to  the  testator  by 
his  father's  trust-estate.  The  words  used  were  of  the  form,  "I 
leave  and  bequeath  to  my  daughter  A.  the  sum  of  ...  to 
be  paid  out  of  arrears  of  income  due  from  the  Monteath  trust- 
estate."  The  arrears  recovered  were  insufficient  to  pay  the  l^cies 
given  out  of  the  specific  fund ;  there* was,  however,  an  available 
surplus  of  residue.  The  Court,  by  a  majority  (Lord  Neaves  dis- 
senting), accepted  the  argument  that  this  was  not  the  case  of  a 
gift  of  a  specific  fund,  but  rather  an  indication  of  a  source  from 
which  money  might  be  found  for  payment,  and  the  legatees  were 
held  to  have  a  claim  against  the  residuary  estate.  Lord  Neaves' 
dissent  was  founded  on  the  circumstance  that  this  was  a  charge  on 
a  fund  of  uncertain  amount,  and  that  the  legacies  were  contingent 
on  a  sufficiency  of  funds  being  recovered  from  the  Monteath 
trust-estate. 
Direction  to  1041.  A  direction  to  purchase  a  certain  subject^  or  to  invest 

eqcdTaient  to  a  mouey  in  Specified  securities  for  a  particular  object,^  is  not  a 
general  legacy,  gp^cific  legacy,  but  is  of  the  nature  of  a  demonstrative  legacy. 
Accordingly,  it  was  held  that  legacies  of  quantity  were  preferable 
to  the  interest  of  a  residuary  legatee  under  a  direction  to  apply 
the  residue  of  the  testator's  fund  in  the  purchase  of  an  heritable 
estate.^ 

^  2  Wb.  k  T.  L.  Ca.  6Ui  ed.  253  ;  *  Dewary.  Kirk-SesHon  of  Torrj/lfuin, 

Voet  ad  Pand.  85,  1,  5.  23  Maidi  1864,  2  Macph.  910. 

>  Mdvin  ▼.  NicUy  1824,  8  Sh.  31,  N.E.  >  ffamiUon  v,  Bennei,  16  Aug.  18SS,  6 
21  ;  Bdl  V.  Brodie,  1847,  9  D.  712  ;  W.  &  S.  533,  aflBrming  10  Sh.  230 ;  Train 
Hagart  v.  ffagaH,  1834,  13  S.  35.  v.  Bdd  Tr»,  26  May  1824,  8  Sh.  68, 

>  Sp.  Ca.  Douglat*  Exrg,,  1869,  7  N.E.  44.  On  the  oonstraetion  of  trusts 
Macph.  504.  for  the  purchase  of  heritable  estate,  see 

Chapter  LVI. 
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1012.  Specific  legacies  are  further  distinguished  ftom  k^cies 


of  quantity  or  general  legacies  by  the  nature  of  the  riglits  conferred  Sped5e  im- 

upon  the  l^ateea    First,  A  specific  l^acy  has  the  effect  of  an  H^a^^ 

assignalioQ  mortis  causa  to  the  subject ;  a  general  legacy  confeis  <"<» 

only  a  jiis  credili}    Secondly,  Specific  legacies  are  preferable  to 

general  bequests  and  shares  of  residua     The  debts  of  the  estate  are 

a  burden  primarily  affecting  the  latter ;  ^  and  although  the  right  of 

the  special  legatee  will  necessarily  yield  to  that  of  the  testator  s 

creditors,  it  has  been  held  that  creditors  attaching  a  specific  legacy 

must  assign  their  debts  to  the  special  legatee.'     A  legacy  for 

mournings  seems  to  be  preferable  to  other  general  legacie&^    In 

virtue  of  his  real  right,  the  special  l^atee  may,  with  concurrence 

of  the  executor,  bring  an  action  for  recovery  of  the  subject  against 

tlie  party  in  possession.^     Thirdly,  From  the  nature  of  the  special  Ademption  or 

legatee's  interest,  it  follows  that  his  right  under  the  testament  is  ^ 


extinguished  if  the  subject  perish  before  it  is  delivered  to  him,  toT^^T^^^^ 
res  peril  siio  domino/^  The  appropriation  of  the  subject  to  other 
purposes  in  the  testator  s  lifetime,  e.g.,  uplifting  the  sum  contained 
in  a  bond  or  other  security,  operates  as  an  implied  revocation  or 
ademption  of  the  bequest  of  the  specific  subject,^  and  this,  accord- 
ing to  the  present  state  of  the  law,  irrespective  of  the  testator's 
intention  to  adeem. 

1043.  In  the  category  of  specific  bequests  may  be  included  the  Legaium 
legalum  libei'aiionis,  or  legacy  to  the  testator's  debtor  of  the  value  '*'*'^'^«'' 
of  his  debt.  With  reference  to  this  description  of  bequest,  it  has 
been  decided  that  a  legacy  to  certain  debtors,  in  the  form  of  "  a 
free  discharge  of  everything  they  may  owe  me  at  my  death,"  does 
not  comprehend  bills  coming  into  the  hands  of  the  legatee  on 
acconnt  of  the  testator,  these  being  regarded  not  as  debts,  but  as 
in  the  nature  of  a  deposit  or  trust.®  A  legacy  in  this  form, "  I 
give  the  money  I  lent  my  nephew  to  his  mother  at  my  death,"  was 
held  to  carry  arrears  of  interest,  which  had  not  been  demanded 
from  the  debtor,  on  the  assun^ption  that  there  was  a  contract  to 


1  Bcffi  Pr.  §§  1875-7. 

'  Enk.  8,  9,  12,  dtiog  Monro  ▼.  SeoU'a 
law.,  1630,  M.  8048  ;  Blmir  v.  TyUer,  11 
Marcb  1865,  3  liacph.  698. 

'  Balmerino  v.  Balmerino'i  Crt.,  1746, 
M.  8074. 

*  CaldwaU  v.  CaldwalU  1736,  M.  8066. 
'  E«k.  twpra.     See  Gray  v.  Cockhum, 

1711,  M.  8062 ;  Formter  v.  CUrky  1627, 
M.  2194. 

•  Wawihape  v.  WUwn,  1724,  M.  8063. 
^  Pagan  ▼.  Paga;n,  26  Jan.  1838,  16 

Sh.  383,  and  cases  there  cited  ;  Jack  v. 
Under,  1742,  M.  11,357  ;  Pretbytery  of 
VOL.  1. 


Kifkeudbriyht  ▼.  Blair,  1742,  Elch. 
'*  Legacy,"  Na  10  ;  M.  8066  ;  PanUm 
V,  OiUie$,  22  Jan.  1824,  2  Sh.  632,  N.K 
536 ;  and  see  Section  III.,  infra,  as  to  in- 
terest and  accessions,  and  the  extent  to 
which  special  I^acies  may  be  affected  by 
the  claims  of  creditors  and  annuitants. 
We  refer  to  Chapter  XXI.,  Section  III. 
( Revocation  by  Ademption),  for  a  state- 
ment of  the  English  and  Scottish  authori- 
ties on  tlie  ademption  of  legacies. 

s  Oraham  t.  IknnUton,  1792,  M.  8108 ; 
BeU's  Oct.  Ca.  802  ;  DougaU  v.  DowjaU, 
1789,  M.  15,949. 

2o 


578 


OF   LEGACIES  AND   RESIDUE. 


CBAPTBR  XXXI. 


Ijegmcies  to 
cr«»ditors. 


Lepatum  rei 
ultenof. 


Whattemu 
import  a  de« 
moDBtititire  aa 
distinguished 
from  a  specific 
legacy. 


Import  of 

Seneral  terms 
escriptive  of 
the  suuject  of 
bequest. 


pay  interest*  A  simple  legacy  to  a  debtor  is  held  to  be  compen- 
sated by  the  debt,  upon  proof  that  the  debt  is  resting-owing.^  A 
benefit  may  also  be  conferred  on  the  testator  s  debtor,  by  directing 
that  an  existing  loan  may  be  continued  for  a  definite  term  of  years. 
Such  directions  are  of  frequent  occurrence  in  family  settlements, 
and  are  liberally  interpreted  in  favour  of  the  debtor.'  As  n^ards 
legacies  to  the  creditors  of  the  testator,  the  presumption  of  the  law 
of  Scotland  is  rather  adverse  to  donation.  The  subject  of  the 
satisfaction  of  debts  by  legacies  is  reserved  for  discussion  in  a 
subsequent  chapter.* 

1041.  Lcgatum  rei  alwuB  is  a  bequest  of  a  subject  not  belong- 
ing to  the  testator.  The  rule  of  construction,  derived  from  the 
£oman  Law,^  is,  that  if,  on  the  one  hand,  the  testator  erroneously 
supposed  the  thing  bequeathed  to  be  his  property,®  or  erroneously 
believed  the  subject  to  be  moveable  and  within  the  power  of  his 
executor,^  the  legacy  is  ineffectual ;  but  if,  on  the  other  hand,  he 
knew  that  it  was  not  his  own,  the  legacy  is  effectual  on  the  prin- 
ciple that  the  testator  intended  that  his  executor  should  purchase 
the  subject.®  The  cases  in  which  bequests  of  subjects  not  dis- 
posable by  will  have  been  held  binding  upon  the  heir  are  in  some 
respects  analogous  to  the  case  of  the  res  aliena  scienter  legaia? 

1046.  A  considerable  mass  of  decisions  has  been  accumulate 
in  the  jurisprudence  of  England  on  the  question,  what  words  imply 
a  specific  as  distinguished  from  a  demonstrative  legacy.  The  cases 
have  relation  chiefly  to  legacies  of  money  in  particular  places, 
legacies  of  debts,  legacies  of  stock,  and  legacies  connected  with 
realty.  While  illustrating  the  principles  upon  which  legacies  of 
these  descriptions  are  distinguished,  they  add  little  or  nothing  to 
our  means  of  applying  the  principles  in  practice.  In  most  of  the 
cases  the  character  of  the  bequest  is  ascertained  by  inspection ;  few 
of  them  preset  any  serious  difficulty .^^  The  subject  of  specific 
legacies  wa^^ld  pe  incomplete  if  it  did  not  include  a  statement  of 
the  import  of  the  decisions  on  the  construction  and  meaning  of 
terms  descriptive  of  subjects  of  specific  bequest.     But  this  part 


^  Cuninghame  v.  Vtiuall,  1871,  10 
Macph.  49. 

a  See  Reid  v.  Hope's  Tn,,  6  May  1825, 
1  W.  &S.  172. 

•  Alexander  v,  LowmtCs  Trs.,  1890,  17 
R.  571. 

*  Chapter  XLL,  Section  III. 
^  Inst.  lib.  2,  tit.  20,  §  4. 

^  Erek.  3,  9,  10  ;  BeU's  Pr.  §§  1882-4. 
^  Enk.   iupra;    Waiyilaw  v.   FrofeVj 
1663,  M.  5703. 

8  Falconer  v.  Dougal,  1664,  M.  13,301. 


»  CoUo  V.  Oordouy  1748,  M.  8077; 
Cranston  v.  Broten,  1674,  M.  8059 ;  Kin- 
lock  V.  Lundie,  1663,  M.  8052 ;  Dmrn- 
wiond  V.  Drummond,  1624,  M.  2261. 
Thia  subject  is  also  noticed  onder  the  held 
of  Legacy  of  Heritage.  See  Dundas  v. 
Dundas,  22  Dec.  1830,  4  W.  kS,  460, 
affirming  7  Sh.  241  ;  Bedford  ▼.  M- 
ford,  5  Dec.  1816,  Hume,  884. 

'^  An  epitome  of  the  cases  will  be  fonii<l 
in  2  Wh.  k  T.  L.  Ca.,  6th  ed.  2^3 
et  teq. 
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of  the  subject  has  already  been  oonssdered  in  the  chM^iler  ueililug 
of  descriptive  words  applicable  to  the  Bz\»}eci  of  a  pn  or  bdc^ 
and,  to  avoid  repetition,  referenee  is  made  to  ibat  eli&jcer.^ 

1046.  Another  claasi6catxon  of  k^cks,  ao&co-iiisz  tf>  iLe  i 
interest  of  the  l^atee,  is  that  br  wLicb  tber  are  diTiiod 
legacies  definite  in  amount,  and  legacies  embracing  tbe  wbole  or  an 
aUquot  part  of  the  free  snccessi<m.  The  former  are  tLcoe  wLicL  we 
have  had  chiefly  in  view  in  the  preceding  obserraii^ci« ;  iLe  latter 
are  termed  residuary  bequests,  or  universal  legacies.  Tbe  ix.temt 
of  a  residuary  legatee  is  distinguished  bj  some  iiD[«c4tani  prc^ieriSes 
from  that  of  a  general  or  special  legatee.  TLe  s\i''jtci  o[  bequests 
of  residue  is  considered  in  a  subsequent  section. 

1047.  The  same  persons  to   whom   legacies  cf  qiiaxtthy  are  r« 
given  may  also  be  made  the  recipients  of  the  testat/Vs  letddoaij  ^ 
estate ;  as  when  a  testator  bequeaths  legadfes  to  certain  parties,  and  ^ 
directs  that  the  residue  of  his  estate  shall  be  divided  amongst  those 
parties,  either  equally  or  in  proportion  to  the  value  of  tbeir  respective 
legacies.     In  a  case  of  this  kind,  where  a  testatrix,  after  leaving  a 
variety  of  legacies  of  unequal  value,  directed  the  residue  <4  hex 
funds  to  be  divided  "  between  and  among  tlie  whole  legatees  whose 
legacies  exceeded  £100,**  but  that,  in  the  e%'ent  of  her  funds  being 
insufficient  for  payment   of  the   foresaid  legacies,  each  of  them 
which  exceeds  £100  sterling  should  suffer  proportional  abatement," 
it  was  held  that  the  residue  ought  to  be  erjually  divided  ;  for,  as 
there  was  no  direction  to  make  a  division  in  the  proportion  of  the 
values  of  the  legacies,  the  presumption  of  equality  of  interests  was 
applicable  to  the  case.' 


SECTION  If. 

AkXUITIES.      (How  CnARGRABLS:  WuEK  SUSCEPTIBLF  'IF  BEING 

Capftalised.) 

1048.  There  are  not  many  points  in  the  law  of  l^acies  peculiar  Ammitj,  <mt 
to  l^acies  given  by  way  of  annuity,  and  such  questions  as  arise ji^u^jMe. 
are  very  satisfactorily  settled  by  decisions. 

1049.  Fird.  As  to  the  incidence  of  an  annuity :  this  being  an 
annual  charge,  it  affects  the  income  of  the  estate,  and  provided  there 
be  a  sufficiency  of  income  to  meet  the  claim,  the  liferenter  of  the 
iacome  of  residue  must  bear  the  burden  without  having  any  claim  of 
constitution  against  the  fiar  or  beneficiary  of  capitaL'   But  where 

>  ChxpUr  XVIIL,  Section  IL  '  CurrU  v,  Threihie,  1S46,  8  D,  1021  ; 

*  PUeaim  r.  TTkanuon,  8  June  1858,       and  see  Nixon  v.  Borthmck,  1806,  M. 
15  D.  741.  "  Liferenter,"  App.  No.  2. 
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cHApTMt  XXXI.  a  testator  directs  the  purchase  of  an  annuity,  it  would  seem  that 
this  is  a  burden  on  the  capital  of  the  residuary  estate,  because  the 
legatee  (as  after  mentioned)  is  entitled  to  claim  payment  of  the 
capital  sum.^    Moreover,  as  an  annuity  is  held  to  be  in  a  certain 
sense  a  heritable  right,  it  is  held  that  in  the  administration  of  the 
succession  of  a  landed  proprietor  whose  heritable  estate  is  disposed 
of  separately  from  the  moveable  estate,  an  annuity  which  is  not 
given  with  reference  to    any  particular  source  of  payment  is 
chargeable  against  the  estate  of  the  heir.^    But  in  the  more 
ordinary  case  of  a  trust-settlement  of  mixed  heritable  and  move- 
able estate  this  distinction  does  not  arise,  and  annuities  are  pay- 
able as  legacies  out  of  the  income  of  the  estate  as  a  whole. 
AQDvity,  when        1060.  Secondly,  There  is  a   series  of  cases  determining  that 
a^ii^the      annuities,  like  all  other  legacies,  are  preferable  to  residue,  and  are 
capital.  payable  out  of  the  capital  of  the  estate  in  the  case  of  the  income 

being  insufficient  to  meet  the  claims,  or  inapplicable.'  But  all  such 
rules  of  course  are  liable  to  be  displaced  by  declared  intention ; 
hence  there  may  be  preferences  as  between  annuitants,^  and  there 
are  cases  where  a  general  liferenter  may  even  be  preferable  to  an 
annuitant.^  In  relation  to  legacies  by  way  of  annuity  the  ordinaiy 
rules  as  to  fdUa  demanstratio,  double  legacies,  and  satisfaction, 
which  are  considered  elsewhere,  apply.* 
AnimitMitinay  1051.  Thirdly,  When  an  annuity  is  given  unconditionally,  it  is 
thTcapitaiiMd  always  in  the  power  of  the  annuitant  to  sell  his  annuity  for  its 
capitalised  value.  On  this  ground  the  rule  has  been  established, 
that  where  a  testator  directs  the  purchase  of  an  annuity,  and  even 
where  the  jus  marUi  is  excluded,  the  annuitant  has  the  right  of 
electing  to  take  the  value  of  the  annuity  in  money.^  In  one  of  the 
last  cases  on  the  subject.  Lord  Moncreifif  observed  that  he  hoped 
it  would  be  clearly  understood  that  the  case  was  decided  on  the 
general  principle  "  that  an  act  which,  if  done,  can  be  at  once  un- 
done by  the  person  having  interest,  will  not  be  directed  by  the 
Court  to  be  done."  ®    On  this  principle  it  was  held  that  a  power 


value. 


1  See  WiUon  v.  Beveridge,  11  Sh.  S48. 

^  Breadalbane*$  Trs,  v.  Jamieion,  1873, 
11  Macph.  912. 

»  Knox't  Tn.  ▼.  Knox,  1869,  7  Macph. 
873,  founding  on  Wniiams  on  ExecuUm, 
and  cases  there  cited  ;  Kinmond't  Tra.  v. 
Kinmondf  1873, 11  Macph.  881 ;  Adatmon 
V.  Adamson,  infra. 

*  Adam$on*8  Trs,  ▼.  Adani8on*8  Exrs., 
1^91, 18  R.  1133. 

^  ffutekegon's  Trs.  v.  ffuteheton,  1886, 
13  R.  915. 


•  See,  for  example,  Foria*  Tn.  ▼. 
Forhes,  1893,  20  R.  248. 

7  Kippen  T.  EippetCs  Trt.,  1871,  10 
Macph.  134 ;  Dwo  ▼.  KUgowrt  Trt,,  1877, 
4  R.  403,  and  the  series  of  cases  there 
cited.  See  also  LaiD$on'%  Trt.  ▼.  Xfliw»> 
1890,  17  R.  1167,  where  the  trustees  had 
the  option  of  paying  the  income  oi  s 
share  of  residue,  or  purchasing  an  annnitj. 
and  the  legatee  was  held  entitled  to  psy- 
ment  of  the  capitaL 

•  4  R.  406. 
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of  appointment  was  validly  exercised  by  giving,  as  the  share  of  a  chaptbr  xxii. 
child,  a  sum  to  be  expended  in  the  purchase  of  an  annuity.^ 

1062.  If  the  annuity  be  declared  alimentary,  the  trust  cannot 
be  discharged  by  arrangement  between  the  annuitant  and  the 
trustees  or  representatives  of  the  truster.  The  subject  of  alimen- 
tary rights,  which  includes  alimentary  liferents  as  well  as  annuities, 
is  considered  in  the  next  chapter.^ 


SECTION  III. 

EiGUTS  OF  Legatees:  Interest  Payable  on  Legacies. 

1063.  The  points  to  be  considered  have  relation  to  the  extent 
of  the  legatee's  interest,  on  the  assumption  that  there  are  sufficient 
funds  for  all  the  purposes  of  the  will.  The  abatement  of  legacies 
in  the  case  of  a  deficiency  of  free  funds  is  separately  considered. 

1064.  I.  Extent  op  the  Legatee's  Interest. — The  interest  of  Legacy  in- 
the  legatee,  as  appearing  upon  the  face  of  the  will,  is,  on  the  one  terest  oricc« 
hand,  enhanced  by  accessions  to  the  subject  and  by  accruing  inte-  "°°' 

rest,  and,  on  the  other,  is  diminished  by  burdens,  debts,  and  legal 
deductions. 

1066.  A  legacy  of  quantity,  whether  general  or  demonstrative,  Legacy  of 
does  not  seem  to  be  susceptible  of  being  increased  by  accession ;  JusSptibuTof 
for  it  is  an  established  rule  that  all  accessions  to  the  general  estate,  increase  by 
whether  within  the  contemplation  of  the  testator  or  not,  fall  into 
the  residue.    On  this  principle  it  is  held,  that  where  a  debt  is 
secured  by  a  policy  of  assurance  which  only  becomes  available  at 
the  testator's  death,  the  benefit  of  a  bonus  upon  the  policy  accrues 
to  the  general  estate,  notwithstanding  that  the  assurance  may  have 


accea- 


acceasion. 


been  intended  as  an  equivalent  for  the  debt.'  Special  legatees  are  Specific  legacy 
in  a  different  position ;  and  it  is  a  reasonable  conclusion  that,  as  acce^onf. 
their  rights  are  confined  to  the  specific  subjects  of  bequest,  they 
are  also  susceptible  of  being  enlarged  by  accessions  to  those  sub- 
jects.* Legacies  are  often  given  free  of  legacy  duty, — a  direction 
which  does  not  generally  give  rise  to  any  question.^  A  direction 
that  legacies  and  annuities  shall  be  paid  free  of  all  burdens  and 
deductions  does  not  include  income  tax,  and  it  is  still  an  unsettled 

^  Sp.  Ca.  Mair'a  Tn.,  1871,  9  Macph.  apeoific  legacy  to  teetetor'a  wife  of  "  the 

84S.  £2000  aecured  on  hia  life  ; "  she  waa  held 

'  Chapter  XVI.,  Section  Y.  entitled  to  bonuaea  due  at  the  time  of 

'  Marquis  of  Queensberrjf  v.  ScoUUk  death. 

Uiwm  Ifuurance  Co.,  1  BeU,  183,  affinn-  »  Kirhpairick    t.    Bedford    {Sharpe'i 

ing  1 D.  1203  ;  5Aami  ▼.  ^aifciV,  81  May  Tr.),    1878,  6  R.    (H.L.)  4;    Sp.    Ca. 

1859,  21  D.  878.  M' Alpine,  1888,  10  R.  837. 

*  RohcrU  V.  Edwards,  33  L.  J.  Ch.  369  ; 
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GHAPTBB  ZZZI. 


Acoenion  be- 
longs  to  fiar, 
aDdli/erenVr 
has  only  the 
interest  of  it. 


Apportion - 
ment  Act  not 
applicable  to 
bequests  of 
termly  pay- 
menta. 


point  whether  a  testamentary  direction  to  pay  an  annuity  free  of 
income  tax  is  valid.^ 

1066.  A  liferenter  of  shares  of  stock  is  not  entitled  to  the  benefifc 
of  an  extraordinary  dividend  or  bonus,  but  only  to  the  life  interest 
of  it*  On  the  other  hand,  a  legatee  of  the  fee  of  stock,  burdeDed 
with  a  substitution,  was  found  to  be  entitled  to  the  benefit  of  a 
bonus.'  If  trustees  are  directed  to  hold  stock  for  the  benefit  of 
a  liferenter,  and  with  a  power  of  changing  the  securities,  the  right 
of  the  liferenter  to  the  current  dividend  is  not  prejudiced  by  a  cou- 
version  in  the  exercise  of  the  power.  Accordingly,  where  trustees 
received  a  sum  of  £10  per  share  "  in  lieu  of  dividend,"  over  and 
above  the  price  of  £140  per  share,  and  a  slump  sum  for  certain  other 
stock,  the  liferenter  was  found  to  be  entitled  to  a  proportion  of  the 
sum  of  £10  per  share  corresponding  to  the  period  during  which  the 
trustees  had  held  the  first-mentioned  stock,  and  to  a  like  proportion 
of  the  dividend  declared  upon  the  second  portion.^  Where  stock  iu 
trade,  furniture,  or  other  corporeal  moveables,  are  given  to  a  person 
in  liferent,  it  is  an  implied  condition  that  the  liferenter  shall  keep 
up  the  stock,  and  leave  it  substantially  of  the  value  and  description 
which  he  receives.*  Where  a  truster  directed  his  estates  to  be 
conveyed  over  in  terms  of  a  certain  destination  at  the  period  of  one 
year  after  the  current  year  in  which  his  death  should  take  plaee,  and 
appointed  the  free  rents  accruing  prior  to  that  event  to  be  applied 
in  payment  of  debts,  and  the  yearly  rents  thereafter  to  be  paid  to 
his  daughter,  it  was  held  that  the  words  "  current  year  "  meant  the 
civil  and  not  the  agricultural  year.® 

1057.  The  Apportionment  Act  (4  and  5  Will,  iv.,  c.  22)  does  not 
apply  to  testamentary  bequests  of  the  rents  current  during  the  year 
of  the  testator's  death  ;  and  accordingly,  where  a  testator  directed 
the  whole  free  rents  of  a  specific  heritable  subject  to  be  paid  to  his 
widow  during  her  life,  commencing  at  the  first  term  of  Whitsunday 
or  Martinmas  after  his  death,  she  was  held  entitled  to  payment  at 
the  first  term  after  her  husband's  death  of  a  full  half-year's  rcut 
in  addition  to  the  usual  aliment  and  mournings.^    And  where  a 


*  Rofi^er'i  Tr»,  v.  Rodger,  1875,  2  R 
294  ;  Kifdoek:»  Tn.  v.  Kinloch,  1880,  7 
R.  596. 

»  MoUo  V.  Irving,  27  July  1803,  4 
PatoD,  521,  reversing  M.  "Liferenter," 
App.  No.  1.  See  Cochrane  ▼.  EUUk,  1 
Feb.  1855,  17  D.  321,  on  the  qaeetion 
whether  the  profits  over  and  above  inte- 
rest at  5  per  cent,  of  trust  money,  which 
had  been  employed  in  trade,  belonged  to 
the  Uferenters  or  to  the  fiars  under  the 
trust 


'  Camming  V.  Cwnming'8  7V9.,26Fth. 
1824,  2  Sh.  743,  N.E.  620. 

*  Donaldton  v.    DonaUUon$  Tn.,  12 
Dec.  1851,  14  D.  165. 

»  Rogers    v.    ScoU,   19  July  1867,  5 
Macph.  1078. 

*  WiUiamaon  v.  i/ay,  19  June  18^5, 

17  D.  960. 

7  Tkonuon  v.  Douglas,  15  July  1856, 

18  D.  1240 ;  see  Trotter  v.  Cunningkamc, 
25  Nov.  1839,  2D.  140;  Lockkart  v. 
LockhaH,  1  Feb.  1839,  1  D.  443. 
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testator  directed  his  trustees  to  pay  to  his  sister  the  divideDds  or  chaitkb  nxxi. 
interests  payable  on  £500  of  certain  bank  stock,  the  principal  sum 
being  given  to  other  persons,  the  legatee  of  income  was  found  to  be 
entitled  to  dividends  which,  although  declared  prior  to  the  testator's 
death,  were  not  payable  until  after  that  event.* 

1068.  A  l^acy  of  the  interest  of  a  fund  may,  it  such  appear  to  in  whatcaaesa 
be  the  intention  of   the  testator,  be  legitimately  construed  as  a  ISTSin'omy 
bequest  of  the  subject  itself ;  the  failure  to  appropriate  the  capital  ^^  capital- 
being  held,  in  the  absence  of  any  distinct  indication  of  intention, 
to  create  a  presumption  that  an  interest  in  perpetuity  was  intended 
to  be  given.* 

1059.  With  respect  to  interest  on  legacies,  the  old  rule  was  that  Fn>m  ^^^ 
interest  was  payable,  at  all  events,  from  the  period  of  twelve  maybe  claimed 
months  after  the  testator's  death.*    By  modem  practice,  interest  ^^  ^*  i«g«*«- 
is  held  to  be  due  from  the  date  of  the  testator's  death,  or  from  the 
period  at  which  the  funds  become  productive.^     In  the  case  of 
Ojilvie's  Legatees  v.  Hamilton,^  interest  was  allowed  upon  certain 
demonstrative  legacies  only  from  the  first  term  after  the  elapse  of 
three  years  from  the  testator's  death,  on  the  ground  that  the 
legacies  were  specially  declared  not  to  be  payable  until  after  the 
sale  of  estate  upon  which  they  were  secured,  and  that  three  years 
was  a  reasonable  time  to  allow  for  the  execution  of  a  power  of  sale. 
This  case  is  not  to  be  regarded  as  a  precedent,  and  it  has  since  been 
ruled  that,  in  the  absence  of  any  express  direction  as  to  time,  the 
right  to  the  beneficial  enjoyment  emerges  on  the  completion  of  the 
first  year  after  the  testator's  death.*     . 


1  M^Eaehem  v.  CampbeWt  Trs,,  26  May 
1865,  8  Macph.  833.  In  the  Eogluh  case 
of  De  Gendre  ▼.  Kcntt  Lav  Rep.  4  £q. 
Caw  283,  dividends  declared  before,  bat 
payable  after  the  testator's  death,  were, 
on  the  contrary,  held  to  form  part  of  the 
corpus  of  the  residnary  estate,  and  not  to 
pass  under  a  bequest  of  the  income. 

■  Compare  Sanderson*!  Exrs.  v.  Kerr, 
21  Dec.  1860,  2S  D.  227,  with  Bumsides 
V.  Smith,  10  June  1829,  7  Sh.  735.  See 
Chapter  XIX.,  Section  III.,  where  the 
cases  are  referred  to. 

*  BtJnnes  t.  McAllister,  29  June  1827, 
5  Sh.  862,  N.E.  801 ;  affirmed  on  another 
)x>int, — Stevenson  v.  Maeintyre,  20  June 
1826,  4  Sh.  776,  N.E.  784.  On  the  other 
hand,  the  legatee  is  chargeabfe  with  5  per 
cent  interest  and  accumulations  on  ad- 
vances made  to  him  beyond  the  value 
of  his  share  ;  Plaine  v.  Thxmison,  8  Dec. 
1S36,  15  Sh.  194. 


*  DuJTs  Trs.  V.  Scripture  Readers,  19 
Feb.  1862,  24  D.  552. 

'  OgUvie*s  Legatees  v.  Hamilton,  10 
Dec.  1833,  12  Sh.  189. 

'  See  the  cases  upon  directions  to  pur- 
chase and  entail  lands  in  Chapter  LVJ., 
Section  II.  According  to  English  prac- 
tice, if  a  testator  has  fixed  no  time  for  the 
payment  of  general  legacies,  they  are 
held  to  be  pa3rable  twelve  months  after 
his  decease,  and  to  carry  interest  from 
that  date, — CoUyer  v.  Ashhumer^  2  De  G. 
ft  Sm.  404 ;  Wood  v.  Penoyre,  18  Ves. 
833  ;  and  it  is  immaterial  that  the  estate 
IS  not  productive, — Pearson  v.  Pearson,  1 
S.  ft  L.  10.  But  there  are  several  ex- 
ceptions to  this  rule  : — 

1.  If  a  legacy  is  found  to  be  in  satis- 
faction of  a  debt,  interest  is  of  course  due 
from  the  testator's  death  upon  the  amount 
of  the  debt  as  at  that  date  :  Clarke  v. 
Sewell,  3  Atk.  99. 
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cHAPTKB  XXII.        1060.  Oil  Ihe  principle  that   the  gift  of  an  income-beariug 
Interest  den-    Subject  gives  right  to  the  annual  proceeds,  the  interest  or  dividend 
fici«Sw?ear*^'  derived  from  the  subject  of  a  specific  legacy  from  the  time  of  the 
testator's  death  belongs  to  the  special  legatee,  and  this  right  arises 
even  when  there  is  a  postponed  period  of  payment  or  delivery  of 
the  stock  or  subject,  provided  that  the  right  to  the  subject  vests  at 
the  testator's  death.^     Tn   one   of  the  older  cases,  accumulated 
interest  was  allowed  to  the  Ic^tees  of  a  specific  fund,  it  being  con- 
sidered that  they  were  entitled,  equally  with  the  legatees  of  the 
residue,  to  the  actual  produce  of  the  subjects  specially  bequeathed.^ 
Dividends  declared  before  the  testator's  death,  but  payable  at  a 
subsequent  period,  have  been  held  to  belong  to  the  legatee  of  the 
specific  subject.' 
Appropriation         1061.  One  of  the  most  difficult  questions  having  relation  to  this 
where  dStriba-  "ubject  is  that  of  the  application  of  interest  in  cases  where  the  pay- 
w°'^d**  ment  of  legacies  or  provisions  is  conventionally  postponed,  and  no 
ing  minorities,  direction  is  given  regarding  the  appropriation  of  the  intermediate 
proceeds.     In  the  case  of  a  legacy  given  to  children  by  their  father, 
or  by  a  person  standing  in  loco  parentis,  which  is  declared  to  be 
payable  at  majority  or  marriage,  the  object  of  the  postponement  is 
presumed  to  be  the  protection  of  the  estate ;  interest  is  accordingly 
due  on  the  legacy  a  morte  testatoris,^  and  may  be  applied  in  so  far  as 


2.  Where  a  testator  directs  a  legacy  to 
be  paid  before  the  expiration  of  the  period 
of  twelve  months  from  his  death,  interest 
will  be  due  from  the  period  of  payment  ; 
Lord  Londetborough  v.  SomervUbty  19 
Bear.  295.  And  if  a  testator  direct  the 
legacies  to  be  invested  for  the  benefit  of 
the  legatees  at  a  period  beyond  the  ex- 
piration of  twelve  months  from  his  death, 
interest  will  nevertheless  be  due  from  the 
end  of  the  first  year  after  his  death,  unless 
the  contrary  is  expressly  directed  ;  VarUy 
V.  Winn,  2  E.  ft  J.  700. 

3.  Interest  is  due  upon  a  legacy  by  a 
f<ither  to  his  legitimate  child  a  mwrte 
Uttatoru  (Beckford  v.  To6m,  1  Yes.  sen. 
810),  unless  the  father  has  already  made 
a  competent  provision  for  the  child  ;  re 
JiouBe*$  estate,  9  Hare,  649 ;  Donovan  v. 
NeedharHf  9  Beav.  154.  The  rule  has  been 
extended  to  provisions  made  by  a  person 
putting  himself  tn  loco  parentii  ;  WiUon 
V.  Maddiaon,  2  Y.  &  C.  Ch,  Ca.  S72. 

4.  Annuities  are  held  to  run  from  the 
date  of  the  testator's  death,  and  the  first 
payments  fall  to  be  made  one  year  there- 
after ;  Gibton  v.  Bott,  7  Yes.  96.  And  a 
legatee  of  the  life  interest  in  a  residue 


of  personalty  is  entitled  to  the  proceeds 
from  the  testator's  death.  See  the  csies 
cited  2  Wh.  ft  T.  L.  Ca.  6th  ed.  311. 

5.  Where  a  legacy  is  made  payable  at 
a  particular  time,  or  on  the  attainment  of 
a  oertun  age,  it  does  not  csrry  inteMt 
until  that  time  ;  Tyrta  v.  Tyrdly  4  Ves. 
1, — unless  the  bequest  comes  from  s 
parent,  or  a  person  tn  loco  parentis  ;  in 
which  case  interest  will  be  albwed  from 
the  death  of  the  testator,  if  necesssry  fur 
maintenance ;  2  Wh.  ft  T.  L.  Gs.,  ul 
8upra, 

^  QUugow't  TVs.  v.  (Ha'gme,  30  Not. 
1830,  9  Sh.  87. 

«  M'AUitier'i  TVs.  v.  M'AlUtUr,  80 
Nov.  1886,  15  Sh.  170;  see  p.  159.  In 
England  specific  legatees  sre  held  en- 
titied  to  dividends  and  interest  from  the 
time  of  the  testator's  death,  althongfa  the 
legacies  may  have  been  directed  to  be  psid 
within  twelve  months  after  the  teBtator'« 
decease ;  Brittow  v.  Britiow,  5  Betv. 
289  ;  2  Roper  on  Legacies,  4th  ed.  1250. 

'  PcUerton  v.  Macnavghion,  14  Dec 
1838,  1  D.  241. 

*  OiUefpie  v.  MartJuill,  1802,  M.  "  Ac- 
cesBorium,"  App.  No.  2. 
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^^o 


is  necessary  to  the  maintenanee  <rf  the  cLiLiren.-    Er«i  wb^sv  iLe  ce 


vestang  of  the  capital  is  rendered  nnoeruiii  ly  ibe  jttTnient  being  c^ndrea 
made  contingent  on  an  nnoertain  event,  tie  rigt-t  to  tlie  iiii>er-  ^^^^^J^i^^ 
mediate  profits  has,  in  the  abeenee  c«f  an  ex:  res?  cirection  to «« in  tie 
accnmulate,  been  held  to  vest  at  each  term,  aijd  u*  lie  HanfTnifigible 
to  representatives.*  A  destination  of  lands  in  tni«;t  for  belx^of  of 
an  heir  in  posse  was  held  to  carrr  with  it  tbe  rizbt  t>  the  inter- 
mediate  rents  of  the  lands  in  favour  of  sii?h  beir  when  be  should 
come  into  existence* 

1062.  In  cases  of  postponed  distribution,  it  vould  rather  seem  ib  other  cwen 
that,  unless  the  testator's  purpose  in  directinz  bis  trustees  to  retain  Ji^JlSSSoo* 
the  capital  is  the  benefit  of  the  legatee  Lfia^lf .  ^ae  in  cases  of  nnappropri' 
minority  or  insanity),  the  interest  must  be  a^x-umulated  so  that  it  ouc  into 
shall  eventually  fall  into  residue.    This  principle  will  be  foand  to  '*^"*" 

be  the  ground  of  decision  in  two  well-considered  cases,*  where  the 
contention  that  undisposed-of  interest  should  fall  to  heirs  or  next 
of  kin  was  rejected.  The  subsistence  of  a  liferent  interest  aflecting 
an  estate  out  of  which  a  l^;acy  is  payable,  olA'ioasly  cuts  off  the 
claim  of  the  special  legatee  to  interest  during  the  carrency  of  the 
liferent,  unless  the  l^cy  is  expressly  declared  to  be  payable  with 
interest.* 

1063.  As  to  the  rate  of  interest  pavable  upon  legacies,  the  rule  At  what  nte 
of  practice  is,  that  no  higher  rate  can  be  claimed  than  the  fund  has  Ibu  od  i^^ 
actually  yielded,'  unless  the  executor  has  unjustly  refused  payment,  ««^ 

in  which  case  the  claimant  is  entitled  to  legal  interest  from  tlie 
commencement  of  the  proceedings.^  Some  doubt  was  supposed  to 
be  thrown  on  the  rule  as  here  stated  by  the  decision  of  the  House 
of  Lords  in  Kirkpatrick  v.  Sharp's  Trustee;*  but  in  the  case  of 


^  Campbdl  T.  JUtd,  12  June  1S40,  2 
D.  1084  ;  Ogilvie  v.  Cumming,  infra ; 
Wiiton  ▼.  NiUie,  18  Jan.  1825,  3  Sb. 
430,  N.E.  301. 

'  OgUrU  V.  Cumming,  27  Jad,  1852, 
14  D.  363  ;  Uardman  v.  Guthrie,  1  Jane 
1828,  6  Sh.  920.  But  see  Smiih:$  Tn. 
y,  Ferguton,  4  Dec  1867,  6  liacph.  83. 

*  TempUr  v.  Templer,  1  April  1828,  3 
W.  &  &  47,  affirming  4  Sh.  460. 

*  PartdL  ▼.  Elder,  19  D.  71,  3  Maq>h. 
(H.L.)  59,  4  Macq.  992  ;  Sturgu  v.  Camp- 
heU,  23  D.  1128,  3  Macph.  (H.L.)  70. 

B  OrmU  V.  LeUh,  31  Jan.  1811,  F.C. 
See  obKrvatioDS  on  this  sobject  in  Section 
V.  (Reriduary  Interestit). 

*  See  M'Innei  v.  M^AUisUr,  29  June 
1827,  5  Sh.  862,  N.E.  801,  where  4  per 
cent  was  allowed  on  legacies  from  the 
period  of  one  year  after  the  testator's 


death;  Wmiawtmm w.SuUie,  20  J viljlUZ, 
15  Jar.  637,  where  bank  interest  only  was 
found  to  be  doe  from  the  date  of  contig- 
nation  in  a  prooeH  of  competition  in  which 
the  holder  of  the  fond  did  not  take  an 
active  part ;  Menzie$  t.  lAvingUony  infrtt, 
and  more  recently,  IngLit^  Trs.  v,  Breen, 
1891, 18  B.  487  ;  Baird't  Trt.  v.  Duncan- 
iun,  1892,  19  R.  1045. 

^  See  Darling  y.  Adamson,  16  May 
1834,  12  Sh.  698 ;  Keflg  v.  Edfy,  8  Mar. 
1861,  23  D.  703  ;  Duff'$  Tr$.  v.  Scripture 
Readers,  19  Feb.  1862,  24  D.  552.  Tho 
rate  of  interest  allowed  by  the  Court  of 
Chancery  is  4  per  cent.  ;  Sitwdl  v. 
Bernard,  6  Ves.  543,  and  cases  dted  2 
Wh.  k  T.,  3d  ed.  p.  287. 

8  Kirkpatrick  v.  Bedford  (Sharpes 
Tr,),  1878,  6  R.  (H.L.)4. 
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cHAFTiR  XXXI.  Iruflls  Tittstecs  V.  Brcen,  noted  above,  it  was  pointed  out  by  the 
writer,  in  whose  opinion  the  Lord  President  concurred,  that  the 
ruling  of  Lord  Cairns  in  Kirkpatrick's  case  proceeded  solely  on 
the  admission  of  English  counsel  that  the  law  of  Scotland  allowed 
interest  on  legacies  at  five  per  cent.  It  may  therefore  be  taken  that 
where  trustees  are  not  in  vwra  the  actual  produce  or  increase  of 
the  estate  is  to  be  shared  by  the  general  and  residuary  legatees 
according  to  their  respective  interests.  Under  the  old  law  of 
moveable  succession  a  claim  for  the  wife's  share  of  the  goods  in 
communion  was  treated  as  a  claim  of  debt  which  carried  interest 
at  five  per  cent. ;  ^  but  children  were  held  not  to  be  entitled  to  in- 
terest until  forisfamiliation,  or  until  such  time  as  they  were  pre- 
sumed to  have  compensated  by  their  services  the  money  expended 
on  their  clothing  and  maintenance.^ 
CoiDDoand  and  *  1064.  Compound  interest  is  not  due  on  legacies  in  the  ordinary 
^  ""    case,  and  where  a  person  bound  himself  in  his  daughter's  marriage- 

contract  to  give  to  certain  trustees  for  a  provision  the  sum  of  £300, 
"  the  interest  of  which  sum  is  to  accumulate  with  the  principal,"  and 
no  demand  was  made  for  payment  of  the  interest  for  several  yeare, 
it  was  held  that  the  direction  to  accumulate  was  to  the  trustees, 
and  that  the  obligant  was  not  liable  in  compound  interest.' 


SECTION  IV. 

Order  of  rnEFERENCK  of  Legatees,  and  Abatement 

OF  Legacies. 

Legacy  liable  1066.  A  legacy  may  suiTer  abatement  or  diminution  either  in 

^shed  by*       conscquence  of  the  act  of  the  testator,  as  when  he  leaves  a  legacy 
claims  of  teato-  of  an  heritable  subject  burdened  with  a  debt  or  specific  provision,* 

tor  8  creditors.  /.i-i.i.i./»>i  » 

or  m  consequence  of  the  liability  of  the  estate  for  the  testators 

debts.    Questions  of  abatement  may  arise  between  the  residuary 

estate  and  the  general  and  specific  legatees,  between  heirs  and 

executors,  and  between  liferenters  and  fiars.^ 

Bpeciflc  lega-  1066.  Subject  to  the  observations  already  made  respecting  the 

aSte  until       incidence  of  burdens,  the  rule  is,  that  legacies  and  dispositions  of 

^^hT  't^'      specific  subjects  do  not  suffer  abatement  until  the  general  estate  is 

^  Smiih  V.  Barifu,  14  Jan.  1857,  19  D.  tereet  can  only  lie  claimed  in  Tirtna  of  a 

267.  special  direction  in  the  wiU;  imoU  ▼. 

'  Memies  v.  LwingtUm,  27  Feb.  1839,  Amcld,  2  My.  ft  K.  3ti5. 

1  D.  801 ;  StceCt  Tra,  v.  Cwopcr,  16  June  *  Frew  v.  Frew,  16  Feb.  1828,  6  SL 

1830,  8  Sb.  926  ;  Dudgeon  v.  Amot,  19  554  ;  and  cases  cited  infra, 

Nov.  1830,  9  Sb.  86.  >  See  Chapter  LXX.  (LiabUiUes  of  the 

3  Gunn  V.  Gordon* 8  Tr$,,  8  July  185  i,  Beal  and  Personal  Estates). 
16  D.  1027.     In  England  compound  in- 
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eihausted.^  And  a  declaration  tlat  a  sjecir-c  ^c^t  ^Lkll  «i'*i:e 
in  a  particular  contingency  is  to  be  sirlctlr  cciistr::^!  Tiixis, 
where  a  truster  left  a  house  to  Lis  nieoe.  aL»i  cerjtin  beritAlIe 
estate  to  his  nephews,  with  a  power  in  faTrca"  csf  ciie  of  thera  to 
take  over  the  estate  on  condition  of  faying  c^rLain  kcs*.  :es  to  ibe 
other  beneficiaries,  and,  imirr  alia,  a  It^acT  of  £-:•»  to  tbe  niece, 
and  the  nephew  did  not  exercise  the  oj-iic-n  c«f  taking  over  the 
heritable  estate,  so  that  the  niece  was  iK*t  ectiiZei  to  faaire  her 
legacy  of  £500  paid  preferably  out  of  it,  and  iLe  residue  was 
exhausted  by  payment  of  debts,  it  was  LeM  tLat  as  the  nep»hews' 
and  niece's  provisions  were  of  the  nature  of  special  legacies,  the 
outstanding  debts  remaining  after  the  exhaustion  of  the  general 
estate  must  be  allocated  rateably  upon  both  subjects.*  A  legacy 
secured  unconditionally  upon  subjects  speci^cally  destined  must 
be  paid  in  full,  notwithstanding  that  the  subject  has  already 
Buffered  abatement  in  consequence  of  the  insufficiency  of  the 
general  funds.' 

1067.  As  general  legacies  are  preferable  to  residuary,  it  follows  Gencni  lega- 
that  in  the  case  of  a  deficiency  of  funds  to  meet  the  claims  of  ^bate  vnta 
creditors,  they  are  subject  to  abatement  pro  rata  only  after  the  J|^|jj^^*" 
exhaustion  of  the  residua^     In  an   English  case  where  a  testa- 
mentary estate  was  originally  sufficient  for  the  payment  of  debts 
and  legacies,  but  in  consequence  of  the  fraud  of  the  trustee  a  part 
of  the  estate  was  lost,  it  was  held  that  the  loss  ought  not  to  be 
borne  exclusively  by  the  residuary  legatees,  but  that  the  pecuniary 
l^acies  should  also  sufier  a  proportionate  abatement^    Legacies 

^  In  the  Ens^ifih  came  of  Page  v.  Leap-  ram  of  £7100  ■terling.  aod  he  had  divided 

inffwdl,  18  Yes.  463,  the  principle  was  itiniodiflereiitprDporiMNu,the]onwoQld 

laid  down  by  Sir  W.  Grant,  that  althoagh  then  have  laUen  on  aU  the  pernns  inter- 

a  legacy  was  in  form  reeidnary,  yet  if  the  ested  in  proportion  to  their  shares,  al- 

intention  i^peared  to  be  to  give  it  aa  a  though  the  last  portion  vere  caUed  the 

Bpedlic  legacy,  it  ahould  only  ■nfler  abate-  residue ;  Petre  v.  Pelre,  14  Beav.  197. 

ment  with  other  specific  legacies.     Tbe  '  Greiyt  Trt.  v.  Grdg,  6  Jone  1854, 

distinction  is  a  very  shadowy  one.     In  a  16  D.  899.    See  Dennitioun  v.  Dennigtoun, 

later  case,  where  a  tesUtor,   having  a  12  Dec.  1821,  1  Sh.  206,  N.E.  195. 

power  of  appointment  by  wiU  over  £7100  •  Pergus  v.  Pergns,  7  Feb.   1833,  11 

Zi  per  cents.,  appointed  £5000  to  A.,  Sh.  362. 

£500  to  B.,  and  the  residue  to  C,  and  «  Ersk.  8,  9,  11,  and  12  ;  Bell's  Prin.  §§ 
tbe  stock  had  become  liable  to  ibe  pay-  1875-7.  In  Eoglsnd  it  is  held  that  a  de- 
ment of  his  debts.  Sir  John  Romilly,  monstrative  legacy,  that  is,  a  legacy 
H.R.,  held  that  tbe  principle  of  Page  v.  secured  on  a  particular  fund,  is  entitled 
Leapingwdl  was  inapplicable,  and  that  to  the  privileges  of  a  specific  legacy  in 
the  debts  were  chargeable  in  the  first  in-  regard  to  exemption  from  liability  to 
stance  on  the  residue.  In  this  case  the  abatement  until  other  general  legacies 
amount  of  the  bequest  was  uncertain,  have  been  exhausted  ;  Poberis  v.  Po€ocl\ 
being  dependent  on  the  value  of  tbe  stock  4  Yes.  150;  Lambert  v.  Lambert^  11 
when  it  came  to  be  sold.     But,  added  bis  Yes.  607. 

Honour,  if    it   had   appeared   thtt  tbe  ^  Baker  v.  Farmer,  Law  Rep.  4  £q. 

testator  thought  he  was  dealing  with  the  Ca.  882. 
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cHAPTBB  iixi.  for  charitable  purposes  have  no  preference  over  other  legacies.^ 
A  direction  to  trustees  to  employ  the  surplus  of  personal  estate  in 
the  purchase  of  lands,  to  be  entailed  on  heirs  of  the  truster,  is,  in  a 
question  of  liability,  simply  a  residuary  destination.*  One  question 
of  abatement  of  general  importance  (amongst  a  multitude  of  cases 
which  are  circumstantial)  has  been  decided,  viz.,  that  where  the 
deficiency  of  the  testamentary  estate  results  from  the  election  of  a 
widow  or  child  in  favour  of  legal  claims,  the  order  of  abatement  is 
unaltered,  the  order  of  preference  being,  1^,  the  specific  legacies, 
2dli/t  general  legacies^  and  lastlf/,  the  residue.' 
PreferencA  of  1068.  A  testator  may  so  frame  his  settlements  as  to  confer  a 
tB^ofex^pTwT  preference  on  one  or  more  of  the  general  legatees  to  the  exclu- 
testamenUry  gjo^  of  Others.  In  addition  to  the  cases  on  annuities,  to  be  after- 
theirfavoar.  wards  noticed,  reference  is  made  to  Currie  v.  Currie,^  where  a 
testatrix,  believing  that  she  had  the  power  to  dispose  of  £3500— 
£1000  of  which  was  secured  to  her  by  antenuptial  contract,  and 
the  remainder  by  a  postnuptial  settlement,  which  the  husband 
had  afterwards  revoked — gave  the  sum  of  £1000  sterling  to  her 
daughter,  to  be  at  her  own  absolute  disposal,  and  declared  that  the 
remaining  sum  of  £2500  sterling  should  remain  invested  for  the 
liferent  use  allenarly  of  the  said  daughter,  and  of  her  children  in 
fee.  The  free  fund  being  reduced  to  £1000  in  consequence  of  the 
revocation  of  the  postnuptial  contract,  the  Court  were  of  opinion 
that  the  intention  was  to  give  the  first  sum  of  £1000  preferably, 
and  directed  the  whole  fund  to  be  paid  over  to  the  daughter.  And 
where  by  a  codicil  a  testator  withdrew  his  moveable  estate  from 
the  operation  of  a  general  settlement,  and  the  heritable  estate 
proved  insufficient  to  meet  the  claims  upon  it,  it  was  held  that 
the  legacies  given  by  the  general  settlement  must  suffer  a  propor- 
tional abatement,  and  that  the  deficiency  was  not  chargeable 
against  the  moveable  estate.^  Where  trustees  are  directed  to  in- 
vest or  set  apart  a  sum  of  money  in  a  particular  way,  or  in 
particular  stocks,  the  legatees  are  entitled  to  the  benefit  of  an 
investment  equal  in  value  to  what  might  have  been  obtained  for 
the  money  at  the  truster's  death .• 
Liferent  inte-  1069.  Questions  of  abatement  of  annuities  or  gifts  in  liferent 

rests:  to  what  ^^g  determined  on   similar   principles.     Thus,  where  a  testator 

extent  snbject  ,  11  #  i.- 

to  abaumeut.   provided  a  jointure  to  his  widow,  and  divided  the  residue  of  nis 

^  Monro  v.  SeotVa  Exn.,  1630,  M.  8048.  '  Sp.  Ca.  Hood'a  Sxn,,  1869, 7  Micpb. 

*  Hamilton  v.  BenneU,  16  Aug.  1833,  775.     See  also  Chita*    Trt,  v.  M^Utd, 
6  W.  ft  S.  533,  affirming  10  Sh.  330.  1881,  9  R.  86. 

*  TaU'$  Tr$.  v.  Lee$,  1886, 13  R.  1105.  •  ffonburgh  ▼.    HorAurgky   1  Mar. 

*  Currie  v.   Currie,  22  Jan.  1835,  18  1848,  10  D.  824 ;  Qnty  y.  Gray,  i  Jane 
Sh.  290.  See  the  English  cases  cited  in  2  1835,  18  Sh.  866. 

Wh.  ft  T.  L.  Ca.  6th  ed.  804. 
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heritable  estate  into  shares,  certain  of  which  were  to  be  liferented  chaftbr  xxxi, 
by  his  daughters,  the  son's  shares  to  be  paid  absolutely,  it  was  held 
that  interest  due  on  heritable  debt,  and  also  the  widow's  jointure, 
were  to  be  paid  out  of  the  residue  in  such  May  as  to  affect  the 
provisions  of  the  sons  and  daughters  rateably.^ 

1070.  The  expense  of  opposing  an  application  for  the  appoint- 
ment of  a  judicial  factor  on  a  tnist-estate  was  held  to  be  charge- 
able against  the  capital  of  the  estate,  and  not  against  the  liferent, 
on  the  principle  that  it  was  an  extraordinary  expenditure  incurred 
in  defending  the  trust.^ 

SECTION  V. 

Eesidue  (Entire  or  in  Shares);  given  as  Money,  or  in 

Forma  SPEcincA. 


1071.  After  the  special  purposes  of  a  settlement  have  been  what  words 
fulfilled,  there  may  remain  a  surplus  fund  or  residue ;  and  the  SSduary  in* 
disposal  of  this  surplus  is  usually  the  subject  of  the  ultimate  purpose  ^*^'*- 
of  the  settlement.  No  particular  form  of  words  is  requisite  to  the 
effectual  constitution  of  a  destination  of  residue,  and  there  is  no 
presumption  against  double  provisions  applicable  to  residue.  If  a 
legacy  is  given  to  one  of  a  family,  and  the  residue  is  divided  by  a 
direction  in  general  terms  amongst  the  family,  the  special  legatee  is 
entitled  to  the  precipuum  over  and  above  his  share  of  the  general 
estate.*  The  presumption  being  very  strong  against  the  supposition 
of  partial  intestacy,  it  is  scarcely  possible  that  a  testator  meaning 
to  dispose  of  the  residue  of  his  estate  should  fail  to  express  his 
intention  in  adequate  language.*  A  testator,  however,  while 
intending  to  dispose  of  his  whole  estate,  may  fail  to  make  provision 
for  some  contingency  ;  and,  unless  he  has  guarded  the  settlement 
by  a  residuary  clause  broad  enough  to  cover  everything,  the  lapsed 
interest  will  result  to  his  legal  representatives.^ 


'  Denniiioun  ▼.  Denntatotm,  12  Dec. 
1821,  1  Sh.  206,  N.E.  195.  In  the 
foUowing  cases  a  widow's  annTuty  was 
held  to  be  preferable  to  other  legacies  ; 
Kinnumd's  Trs.  v.  Kinm<md,  1878,  11 
Maeph.  881  ;  Adamtont  Trs.  v.  Adam- 
«m'ff  £xrs.,  1891,  18  R.  1183;  and  see 
Hifiekewon's  Tn.  t.  Huteheton,  1886,  13 
R.915. 

>  Baxter  and  MUehdL  t.  Wood,  24 
March  1864,  2  Macph.  915  ;  M*Eachem 
▼.  CampbeR't  Trs.y  26  May  1865, 8  Macph. 
833. 


»  Sp.  Ca.  Bryee'$  Trs,,  1878,  5  R.  722. 

*  Some  decisions  upon  expressions 
which  have  been  held  to  comprehend  resi- 
due will  be  found  in  Chapter  XV III.,  Sec- 
tion  11.  Words  and  expressions  which 
are  properly  applicable  to  corporeal  move- 
ables will  not  be  extende<l  in  meaning  so 
as  to  include  residue,— e.^.,  a  bequest  by 
an  officer  in  the  army  of  "  my  uniforms 
and  aU  other  personalities,  except  such  as 
I  may  specially  bequeath  to  others," — Sp. 
Ca.  Dourjlas'  Exrs,,  1869,  7  Macph.  504. 

°  The  extent  of  the  residuary  interent 
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How  a  right 
may  either  be* 
come  lapsed, 
or  may  fall 
into  residue. 


CHAFTKR  xxxi.        1072.  The  subject  of  lapsed  or  resulting  interests,  including  the 
Upse  avoided  Consideration  of  the  circumstances  in  which  a  lapse  may  occur,  and 
nnidu^des-  ^^®  avoidance  of  a  lapse  in  cases  where  a  beneficiary  interest  is 
tinatiouof       given  to  the  trust-disponee,  is  elsewhere  considered.^     As  pre- 
liminary to  the  examination  of  the  question,  what  interests  are 
canied  by  a  residuary  clause,  it  will  be  proper  to  enumerate  the 
various  conditions  which  may  lead  to  a  partial  failure  of  the 
testator's  intentions. 

1073.  Where  there  is  a  partial  disposition  or  bequest  to  certain 
persons  for  purposes  to  be  afterwards  declared,  and  the  testator  dies 
without  executing  any  deed  of  appropriation  ;*  or  for  trust  pur- 
poses, which  are  set  aside  by  the  Court  as  vague,  inextricable,^  or 
unlawful,*  or  which  do  not  exhaust  the  estate  ;*  or  upon  trust  to 
be  distributed  at  the  discretion  of  a  party  who  dies  leaving  the 
power  unexecuted,*  or  for  pui-poses  which  lapse  by  the  failure  of  the 
beneficiary,^  or  in  consequence  of  his  being  excluded  by  the  law  of 
approbate  and  reprobate;^  in  any  of  these  cases  the  beneficial 
interest  will  either  fall  into  residue  or  result  to  the  legal  represen- 
tatives. And  although  the  entire  interest  in  estate  which  is  the 
subject  of  disposition®  or  bequest ^^  is  not  in  so  many  words 
impressed  with  the  character  of  a  trust,  yet  if  a  trust  is  declared  of 
any  part  of  the  estate,  the  presumption  is,  that  no  beneficial  interest 
was  meant  to  be  given  to  the  disponees.  In  the  absence  of  a  resi- 
duary clause,  such  interests  will  therefore  result  to  the  legal 
representatives. 

7  Torrie  v.  Muntie,  81  May  1832,  10 
Sh.  597  ;  Namyth  v.  Hart,  17  Feb.  1819, 
F.C. ;  L'^  V.  CoLvin,  15  July  1865,  8 
Maq>h   1083. 

■  NUbei'i  rr».  v.  NiAet,  5  Dec.  1881, 
14  D.  145  ;  Peat  v.  Peat,  14  Feh.  1889, 
1  D.  608. 

*  Finnie  v.  C*jmmn.  of  TreasMrif,  30 
Nov.  1836,  15  Sh.  165;  Hendermn  ▼. 
M'Crdioch,  12  Jane  1839,  1  D.  927; 
Ifamilton  v.  Gordon,  1724,  Bf.  6588; 
BlachDood  v.  Dgkes,  11  Sh.  443. 

^  Soutar  V.  M'Qrugar,  22  Jan.  1801, 
M.  "  Implied  WiU,"  App.  No.  2  ;  Ram- 
aay  v.  Anderton,  26  Feb.  1836,  14  Sh. 
570  ;  MiO^  V.  BtackU  7W.,  14  Sh.  555, 
14  July  1837,  2  S.  &  M^L.  866  ;  JPLM'i 
Tn.  ▼.  M'Leitk,  25  May  1841,  3  D.  914. 
The  caaes  noted  in  this  parsgnph  indnde 
those  of  lapsed  interests  falling  to  the 
heir-at-law,  and  are  cited  as  iUnstratioiis 
of  the  various  modes  in  which  a  testamen- 
tary purpose  may  fail. 


must  be  estimated  as  at  the  oonduaion  of 
the  trust  management,  and  not  at  the 
testator's  death, — Afackemie*s  Ttb,  v. 
M'VwcalU  11  March  1852,  14  D.  739. 
But  see  Adv.-Gen.  v.  Bill,  19  March 
1862,  24  D.  8C8. 

1  Chapters  XLIV.  and  LVII. 

«  Sinclair  v.  TraiU,  27  Feb.  1840,  2  D. 
694  ;  but  see  Alston  v.  Marshall,  2  July 
1833,  11  Sh.  868  ;  Irvine  v.  Bannerman, 
20  June  1844,  6  D.  1173. 

'  Bell's  Pr.  §  1884  ;  Mason  v.  Skinner, 
6  March  1844,  16  Jur.  422,  and  sequel  of 
M'Nair's  case  there  stated. 

*  Lord  V.  Colvin,  7  Dec.  1860,  23  D. 
Ill ;  Keitk'B  Tr$.  v.  Keith,  17  July  1857, 
19  D.  1040. 

^  Macfarlane  v.  Cranstoun,  12  Dec. 
1823,  2  Sh.  578,  N.£.  496  ;  and  see  as 
to  resulting  interests  under  Charitable 
Trusts,  Chapter  LVII.,  Section  II. 

•«  Dundas  v.  Bundai,  27  Jan.  1837,  15 
Sh.  427 ;  PurteU  v.  Elder,  19  D.  71  ;  3 
Macph.  (H.L.)  59,  4  Macq.  992. 
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1074.  In  numerous  cases/  in  which  general  or  specific  *  legacies  cbafter  xxxi. 
and  provisions  have  been  found  to  become  lapsed  in  consequence  of  what  interests 
the  legatee  not  surviving  the  period  of  vesting,  residuary  legatees  on^tlhefaUure * 
have  been  held  entitled  to  the  lapsed  succession.      It  is  of  no  of  the  special 
consequence  whether  the  testator  was  or  was  not  in  the  actual  Legacies! 
enjoyment  of  the  estate,  if  he  was  in  a  position  to  dispose  of  the 
interest  in  it  after  his  death.    Thus,  where  a  power  was  conferred  Estates  sabject 
'  on  an  annuitant  of  disposing  and  conveying  at  pleasure  the  capital  JSsposS!  °^ 
sum  of  a  fund  set  apart  for  payment  of  the  annuity,  it  was  held  that 
a  general  settlement  executed  before  the  power  came  into  operation 
carried  the  fee  to  the  annuitant's  residuary  legatees.^    A  residuary  ^^'^  °^ 
clause  carries  a  bonus  on  bank  stock  forming  part  of  the  estate ;  * 
and  such  a  clause  was  held  to  comprehend  the  reversionary  interest  Proceeds  of 
in  a  policy  of  assurance  which  had  been  assi<med,  by  ex  fade  v^^^^^^  ^^ 

*^        "^  G        f      J  ^  assurance. 

absolute  disposition,  in  security  of  a  debt.^ 

1076.  Interests  resulting  by  the  operation  of  the  law  of  appro- Legal  claims  of 
bate  and  reprobate  fall  into  residua  Thus,  where  a  provision  in  ^fidren."*^ 
favour  of  the  testator's  children,  with  right  of  survivorship,  was 
charged  on  heritable  estate  in  Scotland,  and  one  of  the  children 
claimed  legitim,  the  lapsed  interest  was  found  not  to  be  subject  to 
accretion,  but  to  devolve  to  the  residuary  legatee,  so  as  to  enlarge 
the  fund  out  of  which  the  legitim  was  payable.® 

1076.  Several  cases  will  be  found  among  the  English  decisions  Lc«Mjy  charged 
on  the  question  whether  lapsed  legacies  charged  on  real  estate  will  ^ute? 
fall  into  a  residue  limited   to  *personalty.^    In  the  case  of  the 
Advocate-Gerieral  v.   Williamson,^  where  a  power  of  sale  for  the 
purpose  of  distribution  was  held  effectual  to  change  the  succession 
from  heritable  to  moveable,  it  was  assumed  that  the  expression 
"  means  and  effects  "  would  carry  the  residuary  proceeds  of  the 
heritable  estate,  for  legacy  duty  was  charged  upon  the  whole  estate 
considered   as   testate  succession.      It    therefore   appears  that  a  Proceeds  of 
residuary  clause  conceived  in  terms  applicable  in  a  strict  sense  to  hS?uaSB.*^ 
moveable  estate  only,  would  be  suflScient  to  carry  a  lapsed  interest 
under  a  bequest  of  a  sum  of  money  which  is  appointed  to  be  paid 
out  of  the  proceeds  of  the  general  heritable  estate.     But  a  legacy 


*  See  Chapters  XLTIT.  and  XLIV. 
(Law  of  Vesting) ;  Scott  v.  Scott,  7  Feb. 
1848,  5  D.  520, 

*  Earl  of  Moray  v.  StuaH,  1782,  M. 
8103. 

»  ffythp  V.  MaxwtWB  Trs.,  11  Feb. 
1834,  12  Sh.  413. 

*  CMmmingv,  CummiTig^s  Trs.,  26  Feb. 
1824,  2  Sh.  743,  N.E.  620. 

*  Marquis  of  Quecnsberry  v.  Scottish 


Union  Insurance  Co,,  8  March  1842,  1 
BeU,  183,  affirming  1  D.  1203. 

•  Breadalhane^s  Trs,  v.  Pringle,  15  June 
1841,  3  D.  357.  See  Peat  v.  Peat,  14 
Feb.  1839,  1  D.  608. 

7  Am^lett  V.  ParJce,  2  E.  ft  M.  232 ; 
M'Lelland  v.  Shaw,  2  Sch.  ft  Lef.  545, 
and  cases  in  Lewin  on  Trusts,  chapter  8. 

^  Adw-Oen.  v.  Williamson^  Ex.  Rep. 
Nu.  1 ;  13  D.  436,  2  Bell,  89. 
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CHAPTKR  XXXI.  charged  as  a  burden  on  an  estate  which  is  the  subject  of  a  special 
destination  can  scarcely  be  held  to  be  within  the  scope  of  a 
residuary  clause ;  and  if  the  bequest  failed,  we  should  think  the 
heir  to  whom  the  estate  was  destined  would  be  entitled  to  the 
benefit  of  the  failure. 
SorpiQs  pro.  1077.  Where  the  distribution  of  a  testamentary  estate  is  post- 

due  burd*  nS  po^^^  in  consequence  of  the  existence  of  annuities  for  life,  it  is 
with  anuQiUes.  held  that  the  accumulations  of  the  surplus  proceeds  belong  to 
residue.^  For  determining  the  respective  interests  of  the  annuitants 
and  the  residuary  legatees  in  the  annual  proceeds  of  a  fund  which 
was  charged  with  an  annuity  in  equal  shares,  the  following  rules 
were  laid  down  by  the  House  of  Lords  in  the  case  of  CcLsamaijor  v. 
Pearson : — (1)  that  the  annuitants  were  respectively  entitled  to 
payment  of  their  provisions  for  any  one  year,  only  in  so  far  as  the 
free  annual  proceeds  of  the  fund  during  such  year  were  sufficient 
for  the  payment  thereof ;  (2)  that  when  in  any  year  the  free 
proceeds  exceeded  the  aggregate  amount  of  the  annuities,  the 
surplus  belonged  to  the  residuary  legatees ;  and  (3)  that  on  the 
death  of  either  annuitant  the  survivor  was  entitled  to  payment 
of  one-half  of  the  fixed  annuity  if  the  interest  of  the  residue  were 
Undisponed-of  Sufficient  to  Satisfy  the  claim.^  Where  a  liferent  interest  lapses 
in  consequence  of  the  widow  claiming  her  legal  provisions,  the 
interest  of  the  fiar  is  not  thereby  enlarged,  nor  does  it  emerge 
until  the  event  of  the  death  of  the  liferentrix ;  the  intermediate 
proceeds  fall  into  residue,  to  compensate  the  payment  of  the  legal 
provision.* 

1078.  With  regard  to  the  interest  or  annual  proceeds  of  estate 
not  specially  appropriated,  whether  heritable*  or  moveable,*  the 
general  rule  is — ^subject  to  the  limitations  introduced  by  the  Thel- 
lusson  Act  and  55  and  56  Vict.,  cap.  58 — that  such  proceeds  are 
accumulated  for  the  benefit  of  the  beneficiaries  entitled  to  residue, 
until  the  arrival  of  the  period  of  division.  Where  the  payment  of  a 
residue  given  to  minor  children  is  deferred  until  the  attainment  of 


liferent  iute- 
re^tH. 


Undinposed-of 
acr.aDiulations 
of  iuterest. 


1  Ramtay  v.  Anderton,  26  Feb.  1836, 
14  Sh.  670 ;  Ccuamaijor  v.  PearBon,  29 
April  18 II,  2  Rob.  217  ;  Sturgis  v.  Camp- 
bea,  23  D.  1128  ;  19  May  1865«  3  Maci  h. 
(H.L.)  70  ;  and  see  Section  11.,  aupra, 

'  2  Eob.  217  ;  but  see  Boyd  v.  Boyd, 

5  July  1851,  18  D.  1302 ;  Berry't  Tr$, 
V.  Cox'i  Tr».,  18  June  1850,  12  D.  1037. 

»  Dixon  V.  PUher,  1  July  1833,  6  W. 

6  S.  431,  affirming  10  Sh.  55  ;  Peat  v. 
Peat,  14  Feb.  1Q39,  1  D.  508  ;  and  896 
Jtutherford  v.  TurnbvU,  29  May  1821,  1 
Sh.  37,  N.  E.  38. 


*  Templer  y.  TempUr,  1  April  1828, 
3  W.  ft  S.  47,  affirming  4  Sh.  460.  Bot 
where  provisiona  are  appointed  in  Tirtue 
of  a  power  to  charge  the  renia  of  an 
entailed  estate  during  a  term  of  yvars,  it 
would  seem  the  interest  of  the  rents  is 
cot  chargeable  ;  Bari  of  Weo^yn  v,  TraH 
22  Nov.  1810,  F.C. 

*  Puradl  V.  A'eir&^'n^,  19  D.  71 ; 
24  March  1865  {nom,  Punea  v.  BUUr), 
3  Macph.  (H.L.)  59. 4  Macq.  992 ;  Stur^M 
▼.  Campbell,  wpra;  Campbeil  v.  Bdd, 
12  June  1840,  2  D.  1081. 
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the  age  of  majority,  a  power  to  provide  for  their  maintenance  out  chapter  xxxi. 
of  the  interest  may  be  inferred  from  slight  indications  of  intention, 
if  indeed  it  is  not  implied  in  the  nature  of  the  bequest.^ 

1079.  The  interest  accruing  on  a  deferred  legacy  of  a  special  interest  on  de- 
fund  accresces  to  the  capital,  provided  the  legacy  is  held  to  vest  ^**"^  ^^fs^r- 
at  the  testator's  death.^    Thus,  where  the  interest  of  a  fund  was 

destined  to  the  daughters  of  a  testator  in  liferent,  payable  at  mar- 
riage or  majority,  the  trustees  being  empowered  to  expend  such 
portions  of  tlie  intermediate  income  as  might  be  proper  for  their 
benefit  during  minority,  it  was  held  that  the  surplus  income  which 
had  accrued  during  the  minority  of  the  legatees  fell  to  be  paid  over 
to  them  absolutely.'  But  if  the  legacy  be  given  in  such  terms  that 
the  right  vests  at  the  time  to  which  payment  is  postponed,  the 
intermediate  interest  will  fall  into  residue,  and  it  has  been  so  held 
even  where  trustees  were  directed  to  set  apart  a  sum  to  secure  the 
eventual  payment  of  the  legacy.*  Where  a  residue  was  given  to 
minor  children,  payable  as  they  should  respectively  attain  the  age 
of  twenty-one,  in  equal  shares,  and  the  shares  of  the  capital  were 
found  to  vest  in  the  several  legatees  at  majority,  it  was  held  that, 
in  order  to  accomplish  the  equality  contemplated  by  the  testator,  the 
interest  which  accrued  on  each  share  in  the  hands  of  the  trustees 
should  be  paid  to  each  legatee  along  with  his  share  of  the  capital.^ 
Interest  of  a  fund  directed  to  be  invested  in  land,  to  be  settled  in  interest  of 
accordance  with  the  truster's  directions,  is  payable  to  the  heirs  in  to^be^aidout 
the  destination  from  and  after  the  time  at  which  the  trustees  ^^  ^^^' 
ought,  in  the  exercise  of  a  reasonable  discretion,  to  have  made  the 
investment®  Where  the  trust  depends  on  the  occurrence  of  a 
contingency,  the  interest  will  fall  to  be  added  to  the  principal,  sub- 
ject to  the  statutory  restraint  applicable  to  accumulations.^ 

1080.  Where  the  interest  of  a  fund  is  directed  to  be  applied  Undisposed-of 
for  the  use  of  a  beneficiary,  it  is  a  question  of  intention  whether  interest  given™ 
the  capital  is  to  be  regarded  as  residue,  or  as  impliedly  given  to  *°  ^*^®"'°*^* 
the  legatee.     If  the  apparent  object  is  to  withhold  the  payment  of 

the  capital  for  the  purpose  of  more  effectually  securing  the  subject 
as  an  alimentary  fund,  a  legacy  of  the  capital  may  be  implied.® 

^  Campbell  ▼.  Beid,  aupra.    See  Sec-  *  See  the  cases  on  this  point  discussed 

tion  II.  in  Chapter  LYI.,  Section  II. 

*  Glasgaw'a  Trs,  v.  CfUugow,  30  Nov.  '  Earl  of  Beetive  v.  Hodgson,  83  L.  J, 
1880,  9  Sh.  87 ;  M'Alitter  v.  M'Aliater,  Ch.  601. 

80  Nov.  1836,  15  Sh.  170.  «  Sanderwnt  Exn.  v.  Ktrr,  21  Dec. 

•  Graham  v.  Qraham't  Trt.,  12  Feb.  1860,  23  D.  227  ;  and  see  Burruidei  v. 
1868, 1  Macph.  892.  SmUh,  10  June  1829,  7  Sh.  735 ;  Blann 

*  Pla^airs  Trs.  v.  Hunter,  1890,  17  v.  BiU,  5  De  Gex  &  Sm.  658;  2  Roper  on 
B.  1241.  Legacies,  1475  ;  Broom's  Legal  Maxims, 

•  Smithes  Trt.  v.  Ferguwa,  i  Dec,  1867,  606  ;    WiUiama  on  Executoni,   8th  ed. 
6  Macph.  83.  1199;  and  see  Chapter  XVL,  Section 

IIL  (Interests  ariiting  by  Implication). 
VOL.  I.  2  P 
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Lapse  caoMd 
bv  the  fulore 
of  one  or  more 
of  the  raftidn* 
ary  legateee* 


ciurmxxxL        1081.  Even  where  a  testator  has  provided  by  a  total  settlement^ 

containing  a  general  residuaiy  destination,  for  the  disposal  of  his 

entire  succession,  it  may  happen  that  his  intentions  are  partially 

defeated  by  the  occurrence  of  a  lapse ;  as,  for  example,  in  the  case 

of  the  predecease  of  one  or  more  of  the  parties  to  whom  shares  of 

the  residue  are  given,^  or  through  the  non-exercise  of  a  power  of 

disposal  given  to  a  liferenter,^  or  in  the  case  of  a  repudiation  of 

incMeofreri-  the  Settlement  by  some  of  the  parties.'     The  case  of  Nubd'i 

repudu^      Tiiistecs  V.  Ntsbct  ^  decided  that  where  a  residuary  legatee  obtained 

Mb  shaw  iw-"*'  ^  decree  of  reduction  of  the  settlement  fuoad  the  heritable  estate 

crueetotheco-ea:  capiU  /ec/i,  and  thereby  forfeited  his  residuary  interest  in  the 

moveable  estate,  his  share  did  not  result  to  the  next  of  kin,  but 

became  divisible  among  the  co-residuaries. 

In  case  of  pre-        1062.  The  rule  is  different  in  the  case  of  a  share  of  residue  be- 

i^doluyi^  coming  vacant  in  consequence  of  the  predecease  of  the  l^tee.    In 

rSidu^toUie  ^^^^  ^*^  ^^^  ^^  ^^  '^^^^  Settled,  sinco  the  decision  in  Torrie  v. 
next  of  kin.  Afunsie,  that  a  lapsed  share  of  residue  results  to  the  testator's  next 
of  kin,^  unless  the  destination  of  residue  is  conceived  in  tenns 
which  give  a  joint  interest  to  the  residuary  I^atees.*  However, 
in  a  case  where  a  testator  divided  the  residue  of  his  estate  into 
twenty-four  equal  shares,  reserving  power  to  dispose  of  two  of  the 
shares  which  he  left  unappropriated,  with  a  precatory  direction 
that,  in  the  event  of  his  failing  to  do  so,  the  amount  of  the  nn- 
appropriated  shares  should  be  merged  in  the  general  division,  it  was 
held  by  Lord  Wood,  in  consideration  of  the  manifest  intention  of 
the  testator  to  exclude  any  resulting  interest,  that  the  share  of  a 
predeceasing  beneficiary  ought  to  follow  the  residuary  destination 
impressed  upon  the  unappropriated  shares.^ 
Lapse  of  rest-  1083.  Provision  may,  and  generally  ought  to  be  made  against 

d^tiMtion-  ^  the  occurrence  of  a  lapse  of  shares  of  succession  by  the  insertion 
over  in  caae  of  ^f  j^  clausc  of  Survivorship,  or  other  ulterior  residuary  destination. 
Where  the  residue  of  an  estate  was  destined  to  the  children  of  L 
and  B.  in  equal  shares,  it  was  observed,  that  although  this  destina- 
tion, being  in  severalty,  would  not  carry  a  lapsed  share  over  to 
survivors,  yet  the  added  words,  "  I  hereby  appoint  the  children  of 


*  Torrie  v.  Mumie,  i^fra, 

*  Alve$  V.  Alvet,  8  Mar.  1861,  28  D. 
712. 

»  NitbeVt  Trs,  v.  Niibet,  infra. 

*  Niibet'M  Tn.  v.  NUbet,  6  Dec,  1851, 
14  D.  145 ;  Breadalban^t  Tn.  v.  lady 
E.  Pringh,  15  June  1811,  3  D.  857  ;  and 
Bee  RuBaeU  v.  RutuU,  25  Feb.  1835,  13 
Bh.  551. 

"  Torrie  v.  Muntie,  81  May  1882,  10 
Sh.  597. 


*  Brown  ▼.  CampbO^  16  Mar.  1855^ 
17  D.  759;  2%orbum  ▼.  l^oritam,  16 
Feb.  1836,  14  Sh.  485 ;  Bobefim  ▼. 
iTTcan,  10  Dec  1819,  Hnme,  273; 
ArhutknoU  y.  Ar^nOknoU,  7  Jose  1816, 
Hume,  274. 

^  Irvine  v.  BtMnerman,  20  Jime  1844, 
6  D.  1173 ;  and  see  AUton  v.  ManhH, 
2  July  1833,  11  Sh.  868. 
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the  said  A.  and  B.  to  be  my  residuary  legatees,"  implied  a  gift  of  chaptbr  xxxi. 

the  entire  residue  in  favour  of  the  surviving  children,  and  were 

effectual  to  exclude  any  claim  that  might  be  preferred  by  the  next 

of  kin.^    In  taking  instructions  for  a  settlement,  the  attention  of 

the  testator  ought  to  be  directed  to  the  necessity  of  providing  against 

a  total  or  partial  failure  of  the  primary  destination  of  the  residue. 

^  Alvet  Y.  Alves,  8  Mar.  1861,  23  D.  712  ;  per  Lord  J.-O.  Inglis,  716. 
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subse(^uent, 
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potestative  or 
casual. 


Conditions 
obligatory  or 
unlawful. 


SECTION  I. 
Conditions  obligatory  on  the  Legatee  or  Donee. 

1084.  Conditions  in  testamentary  settlements  are  distiDguished 
according  to  their  mode  of  operation,  and  are  either  precedent  or 
subsequent ;  that  is  to  say,  either  the  vesting  of  the  succession  is 
made  contingent  on  the  determination  of  an  event  in  favour  of  tlie 
l^atee,  or  the  provision  is  so  framed  that  the  legatee  is  divested 
by  the  determination  of  an  event  in  favour  of  some  other  person. 
Conditions  subsequent  are  construed  in  a  stricter  sense  than  con- 
ditions precedent,  because  the  policy  of  the  law,  while  it  does  not 
absolutely  prevent,  is  at  least  unfavourable  to  the  imposition  of 
conditions  the  effect  of  which  is  to  divest  a  person  who  has  already 
acquired  an  interest  in  a  succession.^ 

1086.  Conditions  are  also  divided,  with  relation  to  their  object, 
into  potestative  and  casual  conditions.  A  potestative  condition 
makes  the  gift  dependent  on  an  act,  the  performance  of  which  is 
within  the  power  of  the  legatee ;  and  the  object  of  such  conditions 
is  to  secure  performauce.*  Potestative  conditions  accordingly 
become  obligatory  on  the  legatee  by  acceptance  of  the  grant ;  a 
principle  which  has  been  treated  by  some  writers  as  an  extension 
of  the  doctrine  of  approbate  and  reprobate.  Casual  conditions  are 
those  which  are  determined  by  the  occurrence  of  an  event,  such  as 
the  death  of  a  liferenter,  the  attainment  of  majority,  the  succession 
to  another  estate,  &c.  Such  conditions,  when  not  dictated  by  pnre 
caprice,  usually  bear  relation  to  some  change  in  the  circumstances 
of  the  legatee,  or  of  some  other  party  to  whom  a  prior  interest  in 
the  same  subject  is  limited. 

1086.  Lastly,  conditions  are  distinguished  in  relation  to  their 
obligatory  character.    A  condition  which  is  lawful  and  possible  is 

^  Ben*8  Pr.    §  50  ;  Jarman  on  Wills,  taken  bomid  to  pay  the  gnuiter*s  debts,  as 

chap.  27.  in  MonerUff  v.  Skene,  29  June  1825,  1 

'  For  example,  a  legacy  may  be  bnr-  W.  &  S.  672 ;  Bruee^t  Tn,  v.  JffamSumt 

dened  with  debt,  or  the  legatee  may  be  29  Jan.  1858,  20  D.  473. 
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obligatory ;  the  effect  of  conditions  which  are  either  unlawful  or  chap,  xxzii. 
impossible  of  fulfilment  remains  for  consideration. 

1087.  In  addition  to  the  recognised  grounds  of  distinction  which  Potestative 
have  been  noticed,  it  is  necessary,  in  regard  to  potestative  condi-  mvideiTnto 
tions,  to  keep  in  view  the  practical  distinction  between  imperative  *™^'?^®  ^^ 
and  prohibitory  conditions.    An  imperative  condition  is  binding, 

unless  the  act  enjoined  be  contrary  to  law.  A  prohibitory  condition 
may  be  legally  inoperative,  on  the  ground  of  its  having  a  tendency  ^ 

(1)  to  interfere  with  the  personal  liberty  of  the  legatee,  or  (2)  to 
alter  or  inteifere  with  the  right  of  property,  although  the  fulfilment 
of  the  condition,  if  it  had  sprung  from  the  spontaneous  act  of  the 
legatee,  might  have  been  harmless  or  even  laudable.  A  prohibi- 
tory condition  is  sometimes  disguised  in  the  form  of  an  imperative 
one ;  and  some  of  the  confusion  which  pervades  this  branch  of  the 
law  is  perhaps  attributable  to  the  tendency  of  lawyers  to  look 
rather  to  the  form  than  to  the  substance  of  the  injunction.  Take, 
for  example,  the  condition  that  the  legatee  is  to  reside  in  a  certain 
place.  Discarding  the  form  of  the  direction,  this  is  obviously. pro- 
hibitory; for  residence  somewhere  being  a  necessary  condition  of 
existence,  the  direction  to  reside  in  one  place  is  equivalent  to  a 
prohibition  against  residing  in  any  other  place.  So  an  injunction 
to  marry  a  particular  person  is  in  effect  a  condition  in  restraint  of 
marriage.^ 

1088.  Referring  to  the  observations  introductory  to  the  law  of  Effect  of  condl. 
vesting,  it  will  be  seen  that  proper  questions  of  vesting  can  only  vwUngonho 
arise  with  reference  to  casual  conditions ;  that  is,  conditions  which  ^^g^cy. 

are  determined  by  an  event  and  not  by  the  will  of  the  legatee.    A 
potestative  injunction  is,  in  the  intention  of  the  testator,  necessarily 
a  condition  affecting  the  acquisition  of  a  vested  interest :  but  a 
legacy  given  upon  a  particular  event  may  not  be  so.     If,  for  ex-  Eventual  con- 
ample,  a  legacy  is  made  payable  upon  the  occurrence  of  an  event  ^i^^ns. 
which  must  happen,  although  uncertain  as  to  time,  the  interest  of 
the  legatee  vests  a  morte  testataris,  though  the  period  of  payment  is 
postponed ;  and  the  interest  may  accordingly  be  assigned  or  attached 
by  legal  diligence.     If,  on  the  other  hand,  it  is  uncertain  that  the 
event  contemplated  by  the  testator  ever  will  happen,  the  event  is 
regarded  as  a  condition — dies  incertus  pro  conditione  hdbetur.^    The  Legacies  to 
subject  of  legacies  to  trustees  and  executors  is  elsewhere  considered.  ^'■"**^^* 
Where  the  legacy  is  given  to  the  trustee  or  executor  in  that  charac- 
ter, his  acceptance  of  the  office  seems  to  be  a  condition  affecting 
his  right  to  the  bequest. 

^  See  the  cases  on  residence,  infra*  cics,  vests  immodiately,  if  the  contingency 

'  A  bequest  to  be  paid  at  a  distant      be  not  imported  into  the  particalar  gift ; 
time,  along  with  certain  contingent  lega-       Grant  ▼.  Cowc,  1887,  15  R.  81. 
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CHAP.  ULXIT. 

CoDditloni  re- 
lating to  rao- 
ceision  to 


CooditioiM  re* 
lating  to  time. 


Condition  tbat 
the  legacy  ie 
claimed* 


ArMtruy  con- 
ditional 


1069.  A  condition  of  frequent  occurrence  in  settlement  is. 
that  the  disposition  shall  not  take  effect  in  the  event  of  the  l^tee 
succeeding  to  a  certain  other  l^acy  or  estate,  or  to  estate  of  a 
certain  value.^  Such  stipulations  are  effectual  though  expressed 
in  the  form  of  conditions  subsequent  with  a  destination-over,  pro- 
vided there  is  a  clear  purpose  of  substitution, — subject  always  to 
the  operation  of  the  rules  of  law  restrictive  of  substitutions.* 

1090l  The  case  of  legacies  contingent  on  the  legatee's  surviv- 
ance  of  a  definite  i)eriod  of  time  is  exemplified  bj  the  case  of 
WUkie  V.  Wilkie.  The  testator  had  directed  his  trustees  to  retain 
his  lands  of  Auchleshie  in  their  management  for  fourteen  years 
after  his  decease,  and  thereafter  to  sell  the  lands,  and  to  divide  the 
proceeds  among  all  his  children  then  in  life,  or  their  issue,  the 
shares  of  predeceasing  children  to  accresce  to  the  survivora  One 
of  the  sons  died  whilst  the  sale  was  in  progress,  and  the  Conrt 
found  that  no  share  of  the  price  or  value  of  the  lands  could  be 
held  to  have  vested  in  the  son  at  the  time  of  his  death,  but  that 
his  ;»hare  accresced,  in  terms  of  the  trust-deed,  to  the  sorviving 
children.'  In  other  cases,  where  a  right  of  liferent  was  given 
subject  to  the  condition  of  survivance,  the  right  to  the  fee  has 
been  held  to  be  affected  by  the  same  condition.^  A  right  to 
participate  in  the  profits  of  a  business  assumes  that  there  is  a 
solvent  going  business  at  the  time  of  payment,  and  the  legatee 
cannot  rank  in  competition  with  creditors.^ 

1001.  Where  a  legacy  is  left  to  a  party  on  condition  of  his 
appearing  to  claim  it  within  a  certain  time,  failing  which,  to  other 
parties,  the  legacy  will  vest  in  the  eventual  l^atees  at  the  expira- 
tion of  the  time  appointed.^  By  parity  of  reasoning,  it  seems  that 
the  vesting  of  a  provision  contingent  on  marriage,  on  success  in  a 
suit,  or  on  any  other  arbitrary  but  lawful  condition,  will  only  take 
effect  upon  the  condition  being  purified ;  ^  and  in  general  a  con- 
dition which  the  legatee  has  the  power  of  fulfilling  is  lawful  if  the 
act  to  be  performed  is  lawful,  e.g.^  that  the  l^atee  shall  execute  a 
declaration  that  he  desires  to  appropriate  or  test  on  a  certain  estate.^ 


^  See  Ewing  v.  Swing*g  Tr$.,  12  Jane 

1857,  19  D.  885  ;  affirmed  22  D.  (App. 
Oa.)  5  ;  Cunningham  v.  Monerefff,  6  July 

1858,  20  D.  1214  ;  Erskine  v.  WiUiams, 
14  Dec  1848,  6  D.  226 ;  Lataon  v. 
Imrie,  10  June  1841,  8  D.  1001. 

'  Kerr  v.  Thonuon't  2Vi.,  18  Deo. 
1865,  4  Maoph.  179. 

*  WakU  V.  Wilkie,  27  Jan.  1837,  15 
Sh.  481 ;  afid  see  Earl  of  Lauderdale  v. 
BayU'e  Exr.,  19  May  1830,  8  Sh.  771 ; 
SeoU  V.  SooU^  12  July  1860,  22  D.  1420. 


^  Somerville*9  Trt.  ▼.  Didbon,  3  Mirch 
1865,  8  Maqih.  602. 

>  PoUok  and  Som*  Tr.  t.  PeBok,  1880. 
7  R.  975. 

*  Stevemon  v.  MacvfAyrt^  80  June 
1886,  4  Sh.  776,  N.E.  784  ;  Nairn  i. 
Cautter,  1710,  4  Br.  Sup.  807. 

7  See  Ifunter  ▼.  Nieolmm,  29  Nov. 
1886,  15  Sh.  150 ;  Seot  v.  Sebm,  V(», 
M.  2998. 

s  Reidi  V.  mPhedran,  1881, 9  R  80. 
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A  bequest  to  members  of  a  family  of  a  particular  religious  prq-  chap,  xxxn. 
fession  is  a  good  conditional  legacy.^  Where  an  annuity  is  given 
to  a  parent  subject  to  the  obligation  of  maintaining  the  family, 
the  obligation  is  satisfied  by  an  offer  to  maintain  the  child  in 
family.*  This  is  perhaps  rather  a  trust  than  a  condition.  The 
ordinary  rules  as  to  election  apply  to  legacies  given  under  condi- 
tions.^ Where  a  legatee  has  to  give  something  or  to  pay  something 
as  a  condition  of  receiving  a  legacy,  his  performance  of  the  con- 
dition does  not  render  him  preferable  to  other  legatees.^  A 
legacy  having  been  given  to  a  parent  upon  the  singular  condition 
of  his  having  two  children  living  at  any  time,  the  condition  was 
held  not  to  be  purified  by  the  birth  of  a  second  child  which  lived 
only  three-quarters  of  an  hour,  and  had  not  been  heard  to  cry.^ 
In  the  case  of  a  legacy,  the  amount  of  which  is  left  to  the  dis- 
cretion of  trustees,  the  exercise  of  the  power  is  regarded  as 
conditional;  and  accordingly  the  legacy  will  lapse  by  the  death 
of  the  trustee  if  he  has  neglected  to  exercise  it.^  Professor  Bell 
remarks,  that  where  the  condition  d  sine  liberis  is  expressed,  the 
mere  birth  of  a  child,  irrespective  of  its  survivance,  will  give  a 
vested  interest ;  a  distinction  which  is  correct  in  principle,  though 
it  may  be  doubted  whether,  in  the  actual  decision  of  such  cases, 
attention  has  been  paid  to  the  difference  between  express  and 
implied  conditions.^ 

1092.  Where  legacies  have  been  given  to  a  family  of  children,  Conditions  de- 
or  to  a  parent  failing  issue  of  his  body,  and  the  circumstances  were  8Je  bSSio?" 
such  as  to  render  it  improbable  that  additions  would  be  made  to  children. 
the  family,  the  Court  has  sometimes  allowed  payment  to  be  made 
in  anticipation  of  the  period  of  vesting,  on  security  being  found 
for  repayment  in  the  event  of  the  succession  opening  to  future 
issue.^    And  it  has  been  held,  on  the  construction  of  a  direction  to  Bequest  to  in- 

...  ,,  .  '.i.  i.      If  \^'    "^i^o  person  in 

convey  residue  to  a  party  who  was  msane  m  the  event  ot  nis  event  of  nsto- 
recovery,  whom  failing  to  another,  that  the  trustees  were  entitled  ™u^ty,*** 
to  denude  in  favour  of  the  conditional  institute  on  the  arrival  of 
the  period  of  distribution,  the  party  first  instituted  being  then  in  a 
state  of  mental  incapacity.^ 

^  27ay«  V.  Brown,  1883, 10  R.  460.  ^  BeU's  Prin.  §  1782.     See  also  CUeri' 

«  Barr/«  Tr$,  v.  Barry,  1888,  15  R.  dtnning  v.  Walker,  80  Nov.  1826,  4  Sh. 

406.  287,  N.E.  241, 

*  Johfiaion  v.   Johmton,   1875,  2  B.  "  Schmiman  v.  WUton,  25  June  1828, 
9S6.  6  Sh.  1019;  Blackwood  v.  Blae1cwood'» 

«  Cameron'^  Tr.  v.  Oow,  1874,   1   R.  Trt.,  11  June  1838,  11  Sh.  699.    Com- 

688.  pare  these  oases  with  Biggar*i  Tn.  v. 

■  Boberton  v.  BoberUm,  22  Jan.  1883,  BUfgar,  17  Nov.  1858,  21  D.  4. 

11  Sh.  297,  an  unfortunate  extension  of  >  Dron^t  Tn,  v.  Peddie,  5  March  1850, 

a  yidons  rule  of  evidence.  12  D.  825. 

•  Buntsides  v.  Smith,  10  June  1829,  7 
Sh.  735. 
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CHAP.  XXXII.         1093.  One  of  the  most  common  conditions  in  settlements  of 

Condition  re-    landed  cstates  is,  that  the  heirs  of  entail  shall  take  and  hear  the 

g«mu5  to\ear  ^*^™®  and  arms  of  the  entailer.      Where  the  condition  further 

the  grmnter's    requires  that  no  other  surname  and  arms  shall  be  used,  it  is  under- 

annt.  stood  that  the  heir  cannot  conjoin  another  surname  or  quarter 

other  anns  with  those  of  the  entailer,  but  the  question  has  not,  so 

far  as  observed,  been  the  subject  of  express  decision.    The  rule  of 

strict  construction  obviously  involves  the  surrendering  of  other 

estates  to  which  similar  conditions  are  applicable     Where  the 

entailer's  family  had  not  received  a  grant  of  arms  from  the  Lord 

Lyon,  the  condition  was  held  to  impose  upon  the  heir  the  obligation 

of  obtaining  a  grant  of  arms  distinctive  of  the  entailer's  family, 

and  descending  to  the  heirs  of  entail.^ 

Unlawful  and         1094.  We  proceed  to  consider  the  subject  of  unlawful  and  im- 

oond^ons :  be-  possiblc  Conditions,  a  subject  which  involves  the  question  in  what 

qnert  effectual  circumstanccs  a  legatee  is  entitled  to  take  a  bequest  free  from 

although  con-  ^  *■ 

dition  unlawful  a  potestative  condition.      On    this  last  point  our  law  is  free 
orimpossi  e,  f^^  ^^  element  of  complexity  which  has  entered  into  that  of 

England  in  consequence  of  the  Courts  of  Law  there  having  adopted 
the  principle  that  a  devise  of  real  property  upon  an  impossible  or 
unlawful  condition  is  void,  while  the  Courts  of  Equity,  in  the  ad- 
judication of  questions  of  personal  succession,  have  adhered  to  the 
maxim  of  the  Civil  Law,  according  to  which  such  conditions  are  held 
pro  non  scriptis.*  In  the  jurisprudence  of  Scotland,  it  is  a  universal 
rule  that  a  bequest  or  voluntary  provision,  coupled  with  an  un- 
lawful or  impossible  condition,  is  effectual,  the  condition  being 
either  held  pro  non  scripto  or  treated  as  satisfied  because  the 
executor  or  legatee  has  done  all  that  is  possible  to  satisfy  the 
testator's  requirement.'  Thus,  a  legacy  to  purchase  a  commission 
in  the  army  having  accrued  after  the  abolition  of  purchase,  the 
legatee  was  held  to  be  entitled  to  take  the  legacy  discharged  of 
Distinction  be-  the  impossible  Condition.*  Legacies  and  bequests  may  be  said  to 
purpose°and  "  he  Unlawful  either  when  they  are  granted  for  an  unlawful  pui-posc, 
diiion*^^*^  ^"  ^^  when  granted  upon  a  condition  such  as  the  law  will  not  enforce. 
The  subject  of  unlawful  purposes  has  been  considered  in  a  previous 
chapter,  in  conjunction  with  that  of  conditions  which  are  void,  as 
interfering  unduly  with  the  right  of  property.*  As  respects  con- 
ditions in  restraint  of  personal  liberty,  these  are  of  rare  occurrence 
in  modern  settlements.  Two  examples  have  attracted  the  attention 
of  authors, — restraints  on  residence  and  restraints  on  marriage,* 

*  3/bir  V.  Oraham,  1794,  M.  15,637.  *  Dunbar  v.   SetrWi   7W.,   1872,   10 

'  2  Jarmaa  on  Willfi,  5th  ed.  pp.  849-  Macph.   982  ;    and  see  Pirie  v.  Pirtf, 

54.  1872,  11  Macph.  94. 

»  See  Beirs  Pr.  §  1783  ;  Ersk.  8,  8,  »  Chapter  XV.,  Section  L 

85  ;  Stair,  1,  3,  7.  "Of  the  same  nature  Is  the  condition 
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1095.  Two  cases  are  reported  on  conditions  as  to  residence.  In  chap,  xxxn. 
the  first,  lieid  v.  Coates}  the  legacy  was  given  by  an  uncle,  coupled  Conditions  re- 
with  the  condition  that  the  legatee  should  not  reside  with  his  hrwung^rew-^ 
mother.    The  Court,  before  deciding  the  question,  inquired  whether  ^^^^^ 

the  legatee  intended  to  observe  the  condition  of  separate  residence ; 
and  having  received  an  answer  amounting  to  a  non  repugnantia, 
they  refused  to  interfere,  as  it  was  not  unlawful  for  the  legatee  to 
fulfil  the  condition.  In  the  subsequent  case  of  Fraser  v.  Rose?  the 
Court  seems  to  have  gone  further,  and  to  have  held  the  condition 
of  non-residence  with  the  legatee's  mother,  she  being  of  good 
character,  altogether  nugatory.  The  doctrine  that  a  degrading  or 
coDtumelious  condition  may  be  disregarded  certainly  commends 
itself  to  reason ;  but  we  incline  to  think  that  a  condition  enjoining 
residence  in  a  particular  place  is  lawful,  on  the  principle  that  the 
testator  may  desire  his  representative  to  keep  up  a  connection  with 
the  locality  of  his  choice,  and  that  the  condition  is  sufficiently 
complied  with  by  having  a  home  or  place  of  residence  in  the 
locality,  and  occasionally  visiting  it.*  As  to  restraints  on  residence 
with  the  legatee's  parents  or  near  relatives,  the  case  of  Fraser  v. 
Rose  proves  that  the  Court  will  not  enforce  the  condition  without 
inquiring  into  its  reasonableness.  If,  therefore,  the  condition  be 
capricious  or  unreasonable,  it  may  be  disregarded. 

1096.  Kestraints  on  marriage  are  clearly  Ulegal  and  inoperative  Conditions  in 
when  they  are,  either  in  form  or  in  effect,  equivalent  to  total  mLiSgejWith. 
prohibition.*    It  may  be  added,  on  the  authority  of  the  English  [^^tuai!'"'*^ 
decisions  on  wills,  that  a  restriction  of  the  legatee's  choice  to  a 
particular  person,  or  to  members  of  a  particular  class  or  profession, 

is  void,  as  having  a  tendency  to  absolute  prohibition ;  ^  but  it  is 
not  clear  that  the  exclusion  of  a  particular  person  or  class  of 
persons®  would  be  objectionable.    Conditions  as  regards  time  are 


amnetimes  attached  to  a  provision  in 
£avoar  of  a  minor,  that  the  parents  shall 
not  interfere  with  the  education  or  up- 
Uringing  of  the  child,  but  shall  defer  in 
these  matters  to  the  testamentary  guar- 
dians or  tmstees;  see  CharlerU  ▼.  The 
Lard  Advocate,  22  Feb.  1750,  1  Gr.  St  & 
Pat  463. 

»  Jtetd  r.  Coatet,  5  Mar.  1813,  F.C. 

«  Frater  v.  iZcwe,  18  July  1849,  11  D. 
1467. 

'  A  donor  may,  of  course,  make  it  a 
condition  of  a  proTision  that  the  donee  is 
no  longer  to  reside  with  him ;  see  Patera 
BOfiB  Y.  Patenon^  26  Jan.  1849,  11  D. 
441.  As  to  residence,  see  2  Jarman  on 
WiUs,  3d  ed.  p.  51  ;  and  case  of  FiUing- 


ham  7.  Bromley^  T.  &  R.  530,  where  Lord 
Eldon  compelled  a  purchaser  to  take  a 
title,  although  the  vendor's  right  was 
clogged  with  the  condition  of  residence. 
See  also  Stona  v.  Parker y  29  L.  J.  Ch. 
874. 

^  See  the  ca«ies  collected  in  Br.  Syn. 
458 ;  and  2  Jarman  on  Wills,  5th  ed. 
900. 

»  See  M'Raih  v.  Alexander,  1712,  M. 
2975. 

"  Forbes  v.  Forbes*  Trs,,  1882,  9  R. 
675  ;  compare  Ommanney  v.  Douglas,  M. 
2985,  15  March  1796,  3  Pat.  448,  where 
the  judgment  of  the  Court  of  Session,  re- 
jecting the  condition,  was  reversed,  with 
Kei/y  v.  Monck,  3  Ridg.  P.  C.  205,  where 
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Condition  »i 
vidua  wMn- 


Conditioni  ra- 
quiring  th« 
oonaentof 
inuteesto  the 
marriaga  of  a 
lagatee  or  dis- 
ponea. 


only  valid  when  coupled  with  a  dispensing  power ;  e.g,,  when  it  is 
provided  that  the  legatee  shall  not  marry  in  minority  withoat  tho 
consent  of  guardians  or  trustees.^  And,  conversely,  conditions 
involving  the  requirement  of  consent  seem  only  to  be  binding 
when  bearing  relation  to  the  period  of  legal  minority,  or  such 
reasonable  period  of  less-age  as  the  testator  may  appoint  A  pro- 
vision to  a  wife  upon  condition  91  vidua  manaerit  et  non  nupserii 
would  seem  to  be  lawful.*  In  practice  it  is  not  uncommon  to 
restrict  the  amount  of  a  widow's  provision  in  the  event  of  a  second 
marriage,'  and  an  annuity  during  viduity  or  until  second  marriage 
is  effectual  according  to  its  terms.^ 

1097.  In  the  interpretation  of  conditions  as  to  marriage  with 
consent  of  trustees,  two  principles  have  been  established  in  favour 
of  the  legatee ;  first,  that  the  trustees  cannot  refuse  their  consent 
except  upon  reasonable  grounds ;  and  secondly,  that  it  is  not  neces- 
sary that  the  consent  should  be  declared,  it  being  sufficient  that  the 
trustees  do  not  object  to  the  marriage*^  As  a  necessary  conse- 
quence of  the  first  of  these  propositions,  it  follows  that,  if  the  trus- 
tees withhold  the  desired  consent  capriciously,  tho  legatee  is  free 
to  marry  without  it,  and  by  so  doing  does  not  forfeit  the  legacy.^ 
The  second  proposition  is  illustrated  by  the  case  of  WeUwoois 
Trustees.  The  truster  had  directed  his  trustees  to  entail  and  secure 
his  lands  of  Foleyhill  upon  his  granddaughter.  Miss  Boswell,  and 


a  oondition  not  to  many  a  nian  who  was 
not  aeiaed  of  an  Mtate  in  fee,  or  of  per- 
petoal  freehold  of  the  annoal  value  of 
£500,  was  heU  to  be  too  general,  and 
therefore  illegaL 

^  See  BueAaiMifi  v.  BudumiM,  1680, 
M.  2968  ;  S  Br.  Sap.  335  ;  PeUemtar  ▼. 
StmpU,  1680,  M.  2969. 

*  PohUm  v.  (7i/iNoi»r,  1672,  Bl  2965  ;  2 
Br.  Sup.  160.  A  aimihir  oondition  in  a 
postnuptial  oontraot,  applicable  to  the 
second  marriage  of  the  wwrvivrng  irpoiMf  , 
was  held  vaUd  in  Kidd  v.  Kidd,  10  Dec 
1863,  2  Maoph.  227. 

*  SmUk'^  TVs.  ▼.  Smiik,  1883,  10  R. 
1144. 

^  So  held  in  the  case  of  a  gift  of  inoome 
to  the  tmstor's  unmarried  daughtors^ 
—Stwrrook  y.  iSanJbm's  TVs.,  1875,  2  B. 
850. 

'  itKttvnt  V.  Kinminit}f9  Cr,f  1750, 
M.  2977,  6592;  Eloh.  "Provisions  to 
Ueirs,"  No.  13. 

*  BufOen  v.  Burhanan,  1710,  M.  2972 ; 
Prin^  V.  PHngU,  1688,  M.  2972  ;  2  Br. 
Sup.   126 ;  IkUzid  v.  Scotttarvet,  1688, 


M.  2971 ;  Chrdoti  v.  Petrie,  1683,  8  Br. 
Sup.  483 ;  Poord  v.  ^oorci,  1682,  U. 
2970.  On  the  authority  of  Jarman  (2, 
46),  it  may  be  added  that  the  Court  of 
Chancery  is  also  extremely  libonJ  in  ood- 
struing  expressiocs  of  consent^  and  it  will 
presume  consent  from  the  absence  of  di»- 
sent,  agreeably  to  the  maxim,  qui  tatd 
coH9enUr€  videtur;  MetgrtU  v.  Magnm 
2  Vem.  580 ;  Daley  v.  JkOtrnverie,  3 
Atk.  261  ;  JTAffuilar  v.  Drinkwakr,  2 
V.&B.225.  In  Pollock  r.  Croft,  lUer. 
181,  where,  under  the  drcumstanoeB,  coo- 
sent  was  not  ratiuired  to  be  in  writing>  a 
general  permiBsion  to  the  legatee  to  many 
according  to  her  discretion  appean  fto 
have  been  deemed  suflicienty  withoat  aay 
further  consent.  And  in  Strange  y.Smitkt 
Amb.  263,  Lord  Hardwioke  held  that  a 
mother,  whose  consent  in  writing  was  re- 
quired, had,  by  making  the  offer  to  acd 
pennitting  the  addresses  of  the  intended 
husband,  given  a  consent  to  her  daughter's 
marriage  which  she  could  not  retract, 
thou^  no  written  consent  hsd  been  gives, 
as  required  by  the  settlement 
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certain  substitutes^  with  a  proviso  that,  in  the  event  of  her  marry-  chap,  xrm. 
ing  without  the  approbation  of  his  trustees  first  had  and  obtained, 
her  right  and  interest  in  the  said  lands  should  immediately  cease 
and  determine,  fortified  by  a  resolutive  clause.  Miss  Boswell 
married  in  minority,  without  the  knowledge  of  the  trustees.  In  a 
multiplepoinding,  brought  for  the  purpose  of  ascertaining  on  whom 
the  estate  ought  to  be  settled,  the  Court,  on  the  suggestion  of  Lord 
Fullerton,  required  the  trustees  to  state  whether  they  were  now 
willing  to  give  their  consent  and  approbation  of  the  marriage.  The 
trustees  having  given  their  consent  by  a  minute,  it  was  held  that 
the  wish  of  the  testator  had  been  sufSciently  complied  with.^  The 
death  of  the  party  whose  consent  is  required  will,  by  rendering 
fulfilment  of  the  condition  impossible,  enable  the  legatee  to  take 
the  bequest  unconditiontdly.^  Where  a  father  granted  a  bond  of 
provision  to  his  daughter  (supposing  her  to  be  unmarried),  to  be 
null  if  she  married  without  his  consent,  and  having  afterwards 
learned  that  she  was  married,  he  expressed  his  dissatisfaction,  but 
received  her  into  his  family,  the  Court  held  that  the  provision  was 
not  exigible.' 

1098.  In  England  conditions  in  restraint  of  marriage  have  been 
held  void,  as  being  in  terrorem  merely,*  when  the  will  contained  no 
destination-over  in  default.  This  element  has  not  been  much  con- 
sidered in  the  decisions  of  the  Court  of  Session.  Where  a  bequest 
is  given  absolutely,  subject  to  a  declaration  that  the  subject  shall 
not  fall  under  the  operation  of  the  legatee's  contract  of  marriage, 
the  declaration  may  be  inoperative  if  the  legatee  has  by  contract 
conveyed  away  estate  to  be  acquired  during  the  marriage.  In  this 
ease  the  condition  cannot  be  fulfilled ;  the  legatee  takes  the  legacy, 
and  must  fulfil  the  obligation  to  convey  for  the  purposes  of  the 
contract  of  marriage.^ 

SECTION  II. 
Charges  and  Burdens  affecting  the  Subject  of  the  Gift. 

1099.  A  legacy  may  be  given  under  the  condition  that  the  Comiition  and 
legatee  shall,  in  a  certain  event,  or  it  may  be  in  any  event,  make  pay-  tinguUhed. 
ment  of  a  sum  of  money  to  a  third  person,  or  grant  security  over 

the  subject  to  that  person.®    This  is  a  proper  case  of  a  legacy  given 

1   Wdlwood*s  2V$,  V.  Boiwdl,  21  June  R.  295 ;  Sinuon'8  Trs,  v.  Brmm,  1890, 

1851, 18  D.  1211.  17  R.  681. 

'  OrafU  V.  Dyer,  1818,  2  Dow,  78.  "  An  example  of  such  a  condition  iis 

»  Baff   V,     Wood,    1781,    M.    2982 ;  the  case  of  FaUonar  StewaH  v,   WiUdt, 

Halles,  864.  1892,  19  R.  681,  where  a  condition  of 

*  2  Jannan  on  Wills,  6th  ed.  894.  p:%ynient  of  £10,000  in  case  an  estate  were 

»  Ihu^*  Trs,  V.  Kay*9  Trs,,  1879,  7  "  disposed  of  "  was  enforced. 
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CHAP.  XXXII.  under  a  condition ;  but  in  such  a  case  the  testator's  object  might 

be  accomplished  by  directly  burdening  the  subject  of  bequest,  and 

it  may  be  convenient  to  consider  the  two  cases  together. 

Case  of  the  1100.  There  is  not  much  settled  law  on  the  subject  of  legacies 

Mpwiflc^ft      affected  by  charges  or  burdens.    It  is  a  principle  of  the  law  of 

which  is  after-  Scotland,  of  respectable  antiquity,  that  heritable  debts  in  a  question 

wards  chargud  '  '^  f.  t-it 

with  debt.  between  heirs  affect  the  subjects  on  which  they  are  respectively 
secured  in  the  absence  of  testamentary  directions  disburdening  the 
lands,  or  directing  payment  to  be  made  from  other  sources.*  Thus, 
where  lands  were  burdened  to  an  extent  exceeding  their  value,  and 
these  lands  were  afterwards  left  as  a  family  provision  to  a  lady  in 
liferent,  and  her  children  in  fee,  the  Court  refused  to  allow  a  proof 
of  facts  and  circumstances  showing  that  the  testator  intended  to 
cancel  the  bond,  and  to  treat  the  debt  as  one  affecting  his  general 
estate.'  The  case  was  certainly  a  hard  one  for  the  legatees,  but  it 
must  be  admitted  that  the  proof  demanded  could  not  be  brought 
within  any  of  the  known  categories  of  admissibility  of  extrinsic 
evidence  in  aid  of  the  construction  of  wills.  In  another  case, 
where  heritable  estate  was  left  to  a  legatee  "  under  burden  of  any 
heritable  securities  that  may  affect  the  same,  and  the  .  .  ground- 
annual  affecting  it,"  and  the  testator  afterwards  purchased  the 
ground-annual  and  redeemed  the  bond,  taking  assignations  to  both, 
it  was  held  that  the  legatee  took  the  estate  discharged  of  the 
heritable  debt,  but  burdened  with  the  ground-annual.*  The  dis- 
tinction here  taken  is  not  very  clear,  because,  if  the  case  has  to  he 
decided  as  a  question  of  property,  it  would  seem  that  the  act  of  taking 
an  assignation  to  the  debt,  instead  of  a  discharge,  was  sufficient  to 
prevent  its  extinction  (as  has  been  held  in  entail  ccises),  while,  if 
the  question  be  one  of  intention,  the  presumed  intention  would 
be  the  same  as  to  both  debts. 
Cane  of  a  1101.  On  the  cognate  question  of  the  effect  of  a  bequest  of  a 

8ubjec?which  Dioveable  subject  which  the  testator  has  burdened  or  impledged, 
is  afterwarda  there  is  a  decision  by  Lord  Kyllachy,*  who  in  his  judgment  states 
that  no  direct  Scottish  authority  on  the  point  could  be  found. 
"  According  to  English  law,  a  specific  l^atee  is  entitled  to  have  his 
legacy  redeemed  at  the  expense  of  the  testator's  general  estate  from 
charges  created  by  the  testator;^  and  although  the  rule  as  regards 
bequests  of  real  estate  appears  to  be  altered  by  the  Act  17  and  18 
Vict.,  cnp.  113, 1  do  not  find  that  there  has  been  any  alteration  by 

^  The  effect  of  such  directions  is  con-  '  Murray  v.  PaHaneU  Tr.,  1890,  I8B. 

Btdered  in  a  suhsequent  chapter  (Chapter      287. 
LXX.,  Section  IV.).  ^  StewatiY.  Stewart,  1891,  19  R  SIO. 

>  Brand  v.  ScoU^t  Tn,,  1892,  19  R.  '  BathamUy,  L.R  20  Eq.  804 ;  AA- 

763.  burner,  2  Br.  Ch«  Rep.,  113;  WilliaiDS 

on  Executors,  1882. 
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Statute  with  respect  to  specific  legacies  of  moveable  subjects.  As  chap,  mn. 
expressed  by  Lord  Thurlow  in  the  case  of  Ashiumer  (cited  below), 
'  If  a  testator  gives  a  cup  which  is  in  pawn,  it  is  a  full  gift,  and 
the  executor  must  redeem.'  The  rule  seems  to  be  the  same  in  the 
Civil  Law,  at  all  events  it  seems  to  have  been  so  settled  by  the 
time  of  Justiuian, — Inst.  ii.  20, 12."  ^  This,  however,  in  his  Lord- 
ship's opinion,  had  never  been  recognised  as  the  law  of  Scotland, 
and  the  policy  of  assurance,  which  in  this  case  had  been  assigned 
in  security  of  advances,  was  held  to  be  bequeathed  cum  onere.  It 
seems  to  the  writer  that  the  principle  of  this  decision  may  also  be 
deduced  from  the  principle  of  the  ademption  of  specific  legacies, 
because  the  impledging  of  a  moveable  is  a  partial  ademption.  That 
the  Soman  law  did  not  so  regard  it  is  a  weighty  circumstance,  but 
where  the  principles  of  the  Eoman  law  are  not  consistent,  we  may 
choose  the  principle  which  we  think  best  and  most  accordant  with 
the  nearest  analogies  in  our  own  system.^ 

'  19  R.  311,  note.  even  where  there  has  been  abatement  of 

'  A  testamentary  burden  on  a  subject  the  specific  bequest, — Fergui  v.  Fergvi, 

specificaUy  bequeathed  is  preferable  to  the  1833,  11  S.  362  ;  compare  Qr€vj*$  Trt,  v. 

spedfic  bequest,  and  must  be  paid  in  fuU  Qreig,  1854,  16  D.  899. 
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CHAPTER  XXXIII. 

GIFTS  SUBJECT  TO  LIFERENTS  OE  LIFE  INTERESia 
(INCLUDING  FEE  AND  LIFERENT.) 


1.  Construction  in  Dibpo6itionb  to 

Stranoebs,  or  to  Spousbs  and 
Childrrn  nominatim. 

2.  Ours  TO  Children  nabcituris, 

8UBJRCT  TO  A  LiFERSNT  OR  LlFB 

Interbst  in  the  Parent. 


3.  Estate  of  a  Benehciabt  Life- 

RENTER. 

4.  Life  Interests  declared  Ali- 

mbntart  or  not  assignable. 


Interests  in 
suooession  aris- 
ing  under  con- 
janct  destina- 
tions. 


Import  and 
effect  of  con< 
janct  desti- 
nations to 
strangers. 


SECTION  L 

Construction  in  Gifts  to  Strangers,  or  to  Spouses  and 

Children  nominatdl 

1102.  The  expressions  "  fee,"  "  liferent,"  '*  conjonct,"  &c.,  when 
used  in  marriage-contracts  and  family  settlements,  have,  as  is  well 
known,  received  an  interpretation  depending  on  the  relationship  of 
the  parties  and  the  source  from  which  the  estate  is  derived,  and 
differing  from  the  meaning  which  would  be  given  to  the  same  tenns 
in  destinations  to  strangers. 

1103.  In  the  case  of  destinations  to  strangers,  the  general  role 
is,  that  an  estate  given  simply,  without  reference  to  time,  imports 
a  fee.  Accordingly,  a  destination  to  such  persons  in  *'  conjunct 
liferent,"  or  in  "  conjunct  fee,"  imports  an  estate  for  life  or  in  fee, 
as  the  case  may  be,  to  the  institutes  and  the  survivor  of  them.^ 
In  the  case  of  a  destination  to  strangers  in  conjunct  fee  and  life- 
rent, the  grantees,  according  to  Professor  Bell,'  are  joint  fiars  dar- 
ing their  joint  lives ;  but  the  survivor  enjoys  his  own  fee  of  the 
one-half  and  only  a  liferent  of  the  other,  the  fee  of  which  descends 
to  the  heir  of  the  predecessor.  In  other  words^  the  disponees 
have  only  a  right  in  severalty  in  the  fee.  This  constniction  is 
adopted  in  order  to  give  a  meaning  to  the  words  '*  and  liferent ; " 
for  if  the  survivor  took  the  whole  estate,  the  right  would  be  indis- 
tinguishable in  its  properties  from  a  joint  estate  in  fee,  and  the 
gift  of  the  liferent  would  be  rendered  nugatory.  A  destination  U> 
the  parties  jointly,  and  to  the  survivor  and  their  heirs,  imports  a 

1  Stair,  2,  8,  41  and  42 ;   Ersk.  8,  8,      bed,"  App.  Na  2  ;  and  see  BeU's  Pria.  { 
85  ;  Biuet  v.  Walker,  1799,  M.  *' Death-      1879,  5th  ed.  1882. 

«  BeU's  Prin.  §  1709. 
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joint  interest  in  the  fee  with  the  right  of  survivorship,  and  a  sub-  chap,  xxjin. 
stitution  to  the  heirs  of  the  8ur\'ivor. 

1104.  Next  as  to  destinations  in  marriage-contracts  or  family  PriDcipies  of 
settlements,  the  construction  of  these  appears  to  be  precisely  the  appiicabie'to 
same  in  the  class  of  destinations  under  consideration  as  in  those  of  f P>>J'»'^ct  dea- 

tmations  in 

a  purely  heritable  character.  In  such  settlements  accordingly,  a  family  pro- 
destination  to  a  parent  in  liferent,  and  to  his  child  or  children  ^  ***"**' 
nominatim  in  fee,  receives  effect  according  to  the  natural  meaning 
of  the  words,  whether  the  conveyance  proceed  from  a  stranger  or 
from  the  parent  himself ;  ^  though  in  the  latter  case,  as  the  life- 
rent is  one  by  reservation,  the  adjection  of  a  power  of  disposal  is 
held  equivalent  to  a  reservation  of  a  fee-simple  interest  during 
the  granter's  lifetime.^  The  construction  is  the  same  where  the 
destination  is  to  children  named  and  to  such  as  may  be  born,  the 
fee  in  the  children  named  being  held  sufficient  to  support  the  title 
of  those  who  may  come  into  existence.^ 

1105.  A  destination  to  spouses  **in  conjunct  fee  and  liferent,"  "  Conjanct  fee 
in  the  general  case,  gives  the  entire  fee  to  the  husband,  burdened  in  what  caaes 
with  a  liferent  in  favour  of  the  wife,*  contrary  to  the  natural  ^^^^**jjj^ 
meaning  of  the  expression,  which  would  import  9l  joint  pro  indiviso  ^^  haaband. 
right  to  the  fee,  with  a  liferent  in  the  survivor  of  the  share  which 

fell  to  the  heirs  of  the  other.^  And  it  makes  no  difference  in  the 
result  whether  the  conveyance  proceeds  from  the  husband  himself, 
from  a  stranger,^  or  from  the  wife's  father ;  ^  nor  does  the  form 
in  which  the  liferent  interest  is  limited  affect  the  construction.^ 
Bat  if  the  subject  of  the  conveyance  be  the  wife's  separate  estate, 
it  is  settled  that  a  destination  in  "  conjunct  fee  and  liferent "  does 
not  transfer  the  fee  to  the  husband ;  the  presumption  in  such  cases 
being  that  the  granter  intended  to  reserve  the  fee,  and  to  give 
only  a  liferent  interest  to  the  surviving  spouse.®  If  the  property 
come  from  the  wife's  side  of  the  house,  and  if  there  be  a  destination 
to  her  heirs  or  the  heirs  of  the  marriage,  the  husband  is  liferenter 
and  the  wife  is  fiar.*®  An  interest  in  the  fee  of  property  conveyed 
by  the  husband  or  by  a  stranger  may  be  conferred  on  the  wife  by 


*  Mackintosh  t.  MaekirUothf  28  Jan. 
1812,  P.C. 

*  Oumming  y.  Adv^-Oeneralf  1756,  M. 
15,854,  4268  ;  BaUlie  v.  Clark,  23  Feb. 
1809,  F.O.  ;  D%ck9on  ▼.  DieibKm,  7  Feb. 
1780,  Hailes,  865;  Stivtn  y.  Brown* % 
Trt.,  1873,  11  Maq>b.  262. 

*  Dyha  v.  Boifd,  8  June  1813,  F.O. 

«  WUtan  V.  OUn,  14  Dec  1817,  F.O.  ; 
Madden  ▼.  CfurrU't  Tn,,  22  Feb.  1842,  4 
D.  749. 

B  See  BeU's  Prin.  §  1709. 


*  Wilton  y.  Olcn  and  Madden  r. 
Currie*t  Trs.,  supra, 

'  PUher*%  Tr8,  t.  Either,  19  Nov.  1844, 
7  D.  129. 

^  WHwn  V.  Qlen,  supra, 

'  Cameron  v.  Young,  28  Jone  1887, 15 
Sh.  1205  ;  Murray  v.  B2atr,  4  April  1789, 
1  Or.  St.  &  Pat.  251 ;  Mj^  v.  Caiman, 
12  Feb.  1857,  19  D.  408 ;  over-raling 
NeHton  y.  Murray,  1  Pat.  65. 

^^  Brough  v.  Adamaon,  1887,  14  B. 
858,  and  cases  in  preceding  note. 
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CHAP,  xxxrn.  a  clause  of  couditional  institution  in    favour    of   the   sarviyor.^ 

— 

Where  children  are  substituted  to  parents  in  the  destination,  it  has 
been  held  that  the  word  "  children  "  may  include  the  heir  or  issue 
of  a  deceased  child.' 
Conjunct  life-         1106.  The  construction  of  destinations  by  which  a  joint  or  con* 
natioTtochU-  junct  liferent  is  given  to  spouses  (without  the  use  of  the  word 
coiMtrued*«Ii'ii  ^^^^^7*  ^^  oulj),  and  a  fee  to  children  nascUuri  or  not  named,  is 
fee  to  one        precisely  the  same  as  that  of  destinations  in  conjunct  fee  and  life- 
i^re^t^  ^e  rent ;  that  is  to  say,  a  conveyance  by  a  stranger  to  spouses  in  con- 
other,  junct  liferent  gives  the  fee  to  the  husband,  unless  the  survivor  is 
conditionally  instituted  as  fiar  in  express  terms;'  while, on  the 
other  hand,  a  conveyance   by  either  of  the  spouses  to  them- 
selves and  the  longest  liver  in  liferent,  with  a  nominal  fee  to  the 
heirs  of  the  marriage,  leaves  the  fee  untransferred  in  the  person  of 
the  granter>    In  such  destinations  the  right  of  either  spouse  maj 
be  restricted  to  a  liferent  by  the  use  of  the  word  allenarly,  or  only 
It  has  been  held  that  there  is  such  an  analogy  between  the  Scottish 
and  the  English  forms  of  destination  of  land  to  parents  in  liferent 
and  the  heirs  of  the  body  in  fee,  that  an  English  destination  com- 
prehending lands  in  Scotland  gives  the  same  rights  as  would  flow 
from  a  destination  in  the  forms  which  are  in  use  in  Scotland.^ 
Where  such  a  destination  is  contained  in  a  contract  of  marriage,  or 
in  a  deed  of  gift  in  contemplation  of  marriage,  it  must  be  remem- 
bered that,  even  if  the  terms  of  the  destination  are  such  as  to  vest 
the  fee  in  one  of  the  parents,  the  rights  of  the  issue  of  the  marriage 
are  so  far  protected  that  a  substitution  in  their  favour  cannot  be 
defeated  by  the  parents'  gratuitous  deed.® 


SECTION  II. 


Preliminary. 


Girrs  TO  Children  nascituris  subject  to  a  Liferent  ob 

Life  Interest  in  the  Parent. 

1107.  The  construction  of  destinations  to  children  nascUuri  (in 
which  category  all  gifts  to  children  unnamed  ^  would  appear  to  be 


^  Bwrrowa  v.  M'FarqykkarU  Tn,^  6 
July  1842,  4  D.  1484;  M'Oregwr  v. 
Forretter,  infra ;  8cqU  v.  Maxwell,  12  D. 
932  ;  22  June  1854,  1  Maoq.  791. 

'  Sp.  Ca.  Ranken,  1870,  8  Macph.  878. 

>  M'Oreffor  v.  Forrester,  13  April  1835, 
1  S.  ft  M'L.  441,  aflBrming  9  Sh.  675. 

*  Jameson  v.  Straehan,  27  Jan.  1835, 
13  Sh.  818;  MaclceHar  v.  MarqiuUy  4 
Dec.  1840,  3  D.  172. 


>  SlHdd  T.  Cooky  1883,  10  R.  (H.L.) 
58,  affirming  8  B.  249. 

•  Smith  Cuninghame  y.  ifU(nrlAff'# 
TVi.,  1869,  7  Biacph.  689. 

f  Pofierfidd  V.  Oraham,  VL  42r7;  17 
Maich  1870,  2  Pat.  537 ;  ZNufoay  r. 
DM,  1807,  M.  "Fiar,"  Appc  No.  1; 
RaltUm  y.  HamUUm,  4  Maoq.  897.  K 
does  not  appear  from  the  report  of  the 
last  dted  caae  whether  there  were  tf/ 


GIFTS   SOBJECT  TO   LIFERENTS   OR   LIFE   INTERESTS. 


603 


included)  is  liable  to  be  affected  by  the  consideration  that  the  right  chap,  xxxni. 
cannot  vest  in  a  class  of  persons  who  are  non-existent.     One  con- 
sequence of  this  doctrine  is  the  establishment  of  the  rule  according 
to  which,  in  certain  cases,  estate  destined  in  general  terms  to 
children  in  fee  is  held  to  vest  in  the  parent  or  parents  in  whom 
the  estate  nominally  given  is  an  estate  of  liferent.     The  construe-  Restriction  to 
tion  of  the  word  "  liferent "  as  equivalent  to  "  fee,"  where  the  fee  jiiemu-iy** 
is  ex  figura  vcrboruni  given  to  children  nascituri,  was  originally  ™*^^  ^^^: 
adopted  by  the  Court  in  order  to  prevent  the  anomaly  of  a  fee  of  ciary  fi«r. 
feudal  estate  being  kept  in  suspense  until  the  birth  of  children.^ 
Afterwards,  when  the  intention  to  limit  the  parent's  interest  to  an 
estate  for  life  was  strongly  manifested,  as  by  the  use  of  the  word 
"allenarly  "  or  "only''  in  conjunction  with  "liferent  use,"  the  principle 
of  a  fiduciary  fee  in  the  liferenter  for  the  benefit  of  unborn  children 
was  admitted.^    A  disposition  to  spouses  in  conjunct  fee  and  life- 
rent for  ilieir  liferent  use  allenarly,  and  to  the  children  in  fee,  vests 
a  fiduciary  fee  in  the  parents  and  a  substantial  fee  in  the  children.* 
And  it  has  since  been  ruled  that  where  a  nominatim  disponee  is 
associated  with  the  children  in  the  destination,  he  takes  the  fee  for 
behoof  of  himself  and  the  children  who  may  come  into  existence.* 

1108.  A  restriction  of  an  estate  in  "  conjunct  fee  and  liferent "  "Coiyunct 
to  the  liferent  use  allenarly  of  one  ^  of  the  spouses,  will  in  general  ceptibie  of 
vest  the  substantial  fee  in  the  other  spouse.    For,  as  the  restriction  i^iw^^th!? 

to  liferent  use  is  inconsistent  with  the  force  and  effect  of  a  destina-  m^^  to  » life- 

i*dit 

tion  in  "conjunct  fee  and  liferent,"  the  Courts  endeavour  to  reconcile 
the  expressions  by  supposing  an  intention  to  confer  a  fee  on  the 


children  bom  before  the  date  of  the  will, 
bat  there  were  children  aoswering  the 
designation  at  the  death  of  the  testator, 
and  this  drcumstance  was  held  not  to 
affect  the  construction. 

1  Frog's  Crt.  v.  BU  ChUdren,  1735,  M. 
4262 ;  LiUit  v.  Ridddl,  1741,  M.  4267  ; 
LifuUay  ▼.  Dott,  1807,  M.  "Fiar,"  App. 
No.  1  (where  it  was  held  that  the  circum- 
stance  that  children  were  in  existence  at 
the  execution  of  the  deed,  and  that  none 
were  afterwards  bom,  made  no  difiference 
in  the  constraction) ;  Dewar  v.  M'Kinnon^ 
5  Maj  1825,  1  W.  &  S.  161  (where  the 
rale  was  a{tplied  to  a  destination  to  the 
**  heir-nude  of  the  marriage,'*  under  reser* 
vaiion  of  the  parents'  liferent,  proceeding 
upon  an  obligation  to  dispone). 

«  J^ewlands  v.  Nevoiandt"  Cr.y  1794,  M. 

4289  ;  26  April  1798,  4  Paton,  43 ;  7%om. 

$on  V.  Thornton,  14  Dec.  1812,  1  Dow, 

417,  and  5  Paton,  651 ;  Harvie  v.  Donald^ 

VOL,  I. 


26  May  1815,  F.C.  ;  Allardice  v.  AUar- 
dice,  1795,  BeU's  Fol.  Ca.  156 ;  Napier 
V.  Scott,  14  Feb.  1826,  2  W.  &  S.  650 ; 
Dixon  V.  Fisher,  1  July  1833,  6  W.  &  S. 
481.  The  word  "alimentary"  seems  to 
be  of  equivalent  force ;  Douglas  v.  Skarpe^ 
9  Mar.  1811,  Hume,  173 ;  Kennedy  v. 
Allan,  19  Feb.  1825,  3  Sh.  554,  N.E. 
383;  Ocrran  v.  Alexander,  1781,  M. 
4402. 

»  Watherstone  7.  Benton,  1801,  M. 
4297 ;  Bryson  v.  Munro'a  Trs,,  1893,  20 
R.  986. 

*  MaHins  Trs,  v.  MHiiken,  24  Dec. 
1864,  3  Macph.  326  ;  Macgowan  v.  Eobb, 
1  Macph.  141,  2  Macph.  943. 

«  Wilson  V.  Glen,  14  Dec  1819,  F.C.  ; 
Cameron  v.  Young,  28  June  1837,  15  Sh. 
1205;  Wilson  v.  Reid,  11  Dec.  1827,  6 
Sh.  198  ;  Forrest  v.  Forrest,  26  May 
1863,  1  Macph.  806. 
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CRAP.  xxzm.  party  from  whom  the  estate  has  come,  or  on  the  husband  propter 
persofUB  dignitatem,  and  to  restrict  the  right  of  the  other  to  a  life- 
rent use.^  And  it  would  seem  that,  even  in  a  destination  to  the 
spouses  by  one  of  themselves  "  in  conjunct  liferent/'  the  restrictiYe 
construction  which  has  been  put  on  the  word  "  allenarly "  will 
yield,  as  in  the  case  of  other  Uferent  rights  by  reservation,  to  the 
presumption  which  a  power  of  disposal  is  held  to  famish  of  the 
granter's  intention  to  retain  the  fee.' 
Extension  of  1109.  The  distinction  established  between  the  words  "liferent" 

liducS^^fw  to  ^^^  "  liferent  use  only  "  in  relation  to  heritable  estate  was  ulti- 
pecnniary  pro-  matcly  e:(  tended  to  all  family  provisions  by  way  of  direct  destina- 
tion or  bequest,  irrespective  of  the  nature  of  the  subject  of  the 
conveyance.  "The  decisions  of  the  Scotch  Courts,"  said  Lord 
Campbell,  "  make  no  distinction  between  land  and  money  in  this 
respect;  and  with  regard  to  money,  treat  a  disposition  to  the 
parent  for  life,  remainder  to  the  children  nascituriy  without  the 
word  *  allenarly,'  as  in  effect  a  simple  destination,  which  may  be 
defeated  by  the  parent  who  is  considered  the  fiar."  *  The  extension 
of  the  feudal  maxim,  that  a  fee  cannot  remain  in  suspense  lo 
destinations  of  personalty,  was  regretted  by  many  of  the  eminent 
lawyers  of  the  past  generation ;  so  much  so,  that  Lord  Corehoase 
said  that  the  Court  would  decline  to  go  further  in  that  direction 
than  was  warranted  by  the  exact  terms  of  former  judgments,  or  to 
extend  a  doctrine  in  itself  so  questionable.*  The  rule,  however, 
is  too  firmly  established  to  be  displaced  by  any  authority  except 
an  Act  of  Parliament. 
Conditional  1110.  The  recognition  of  a  constructive  trust  in  the  parent 

JTi^oraed'in  ^^  ^^^  ^^^^^  ^^  ^^^  ^^^  "  allenarly "  explains  and  justifies  the 
gifts  in  fee  and  application  of  like  principles  of  construction  to  gifts  of  land  and 
money  in  fee  and  liferent  allenarly.  This  principle  has  been  so  com- 
pletely carried  out,  that  even  where  the  subject  is  purely  heritable 
a  destination-over  is  treated  as  a  conditional  institution,  and  not 
as  a  substitution.  Hence  the  fee  vests  absolutely  in  the  surviving 
children,  and  their  heirs  take  precedence  of  the  substitutes  in  the 
destination,'^  service  being  unnecessary  (under  the  common  law) 
to  vest  the  right.^  But  if  the  destination  be  to  a  parent  in  liferent 
for  his  liferent  use  allenarly,  and  to  the  heirs-male  of  his  body  in 

« 

1  Per  Lord  BroughAm  in  M'Oregory.  v.  Graham,  M.  4277,  17  Maicfa  1780; 

Forrester,  18  April  1885.  1  S.  &  M*L.  2  Pat  637. 

458.  *  Mackivilotk  v.  0<yrd<m,  17  April  1845^ 

'  LamingUm  v.  Moor,  1675,  M.  4252 ;  4  BeU,  105  ;  see  p.  119. 

Z.  TuUiaUan  ▼.  Z.  Clackmannan,  1626,  «  Mein  v.  Taf^,  8  June  1827,  5  Sh. 

M.  4253  ;  Drumkilbo  v.  Lord  StormorUh,  780,  N.E.  727. 

1629,   M.    4254  ;  Dickson   v.    Dickson,  »  Sndl  v.  White,  1872,  10  M.  745. 

1780,  M.  4269  ;  Haile?,  865  ;  Porterfidd  «  Dou^as  v.  Thomson,  1870,  8  M.  874. 
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fee,  this  is  a  proper  heritable  destination,  which  cannot  be  defeated  chap,  xxxin. 
by  the  joint  act  of  the  father  and  his  eldest  son  and  heir  pre- 
sumptive.* It  would  seem  that  even  in  the  case  of  a  disposition 
taken  at  the  request  of  a  purchaser  to  himself  for  liferent  use 
allenarly,  and  his  heirs  whomsoever  in  fee,  the  purchaser  is  only 
a  liferenter,  and  his  heir-at-law  is  preferable  to  his  testamentary 
heirs.  This  decision  seems  to  carry  technicality  as  far  in  the  one 
direction  as  Frorfs  case  did  in  an  opposite  sense,  and  it  is  to  be 
regretted  that  Lord  Deas'  opinion  in  favour  of  the  testamentary 
heirs  did  not  prevail.* 

1111.  Where  a  father,  being  infeft,  conveys  to  himself  in  life-  Effect  of  omia- 
rent,  for  his  liferent  use  allenarly,  and  to  his  children  in  fee,  and  ciSfdren^as 
upon  this  conveyance  takes  infeftment  in  liferent  only,  and  in  the  ^*^ 
instrument  of  sasine  no  mention  is  made  of  the  children's  right  to 

the  fee,  the  lands  remain  attachable  by  the  father's  creditors.* 
But  in  a  question  of  succession  the  personal  right  remains  in  the 
children,  and  may  be  taken  up  by  declaratory  adjudication,  or,  in 
the  case  of  an  heir,  by  service  to  the  father.*  No  special  title  is 
necessary  for  vesting  the  fee  of  a  legacy  under  a  destination  of 
this  nature.^ 

1112.  Any  words  which  make  it  clear  that  "  liferent"  is  to  be  Continuing 
taken  in  its  ordinary  meaning  will  suffice  to  limit  the  right  of  the  i^ftowords 
first  taker  to  that  of  a  liferenter,  and  to  make  him  a  trustee  for  his  of  express  re- 

stnction. 

children.  An  "  alimentary  "  liferent  is  accordingly  held  to  be  a 
liferent  allenarly,  and  this  construction  will  prevail  where  the  will 
or  deed  provides  that  the  estate  of  the  liferenter  shall  not  be 
afiectable  by  his  debts  or  deeds.®  The  efficacy  of  words  of  express 
trust  to  restore  the  natural  meaning  of  the  word  ''liferent"  in 
wills  or  marriage  settlements,  depends  upon  the  form  in  which 
the  purpose  of  the  trust  is  expressed.  The  interposition  of  a 
continuing  trust  in  the  liferenter,^  or  in  trustees,  is  in  most  cases 
sufficient  to  preserve  the  contingent  fee  for  unborn  children,  with- 
out the  employment  of  the  taxative  word  allenarly;®  that  is  to 
say,  where  the  settlement  provides  expressly  or  by  implication  for 
the  retention  of  the  liferented  funds  in  the  hands  of  the  liferenter 
or  of  a  trustee  until  the  fee  emerges;  otherwise  the  destination 


1  Perguton  v.  Ferguson,  1875,  2  R.  827. 

«  Cumttie  v.  CvmtHes  TV*.,  1876,  3  R. 
921. 

»  Foieoncr  v.  Wright,  22  Jan.  1824,  2 
Sh.  d88,  N.E.  537  ;  Hmdditeh  y.  Spald- 
iwf,  9  Jane  1847,  9  D.  1204. 

«  Ihindas  v.  Dttndas,  23  Jan.  1828,  2 
Sb.  145,  N.E.  133. 

»  Andrews  v.  Lawrie,  12  Dec.  1849, 
12  I>.  344. 


«  Sp.  Oa.  Dawson,  1877,  4  R.  697 ; 
and  see  cases,  p.  609,  note  2. 

'  Afein  v.  Taylor,  23  Feb.  1830,  4  W. 
&  S.  22  ;  Hoss  v.  King,  9  D.  1327. 

8  Seton  V.  SeUm's  Cra,,  1793,  M.  4219  ; 
Ramsay  y.  Beveridge,  3  March  1854,  16 
D.  764;  Watson  v.  Watson,  8  March 
1854,  16  D.  803;  Douglas  v.  Sharpe,  9 
Mar.  1811,  Hume,  173  ;  and  see  cases,  p. 
612,  note  2. 
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cHAr.  XXXIII.  is   governed  by  the  rules  of  construction  applicable   to  direct 

destinations. 
Secus  in  the  1113.  It  is  quite  Settled  that  a  direction  to  trustees  to  par;  or 

topayoroon-  convey,  during  the  subsistence  of  the  marriage,  to  a  parent  in  life- 
^®y*  rent  and  the  children  of  the  marriage  in  fee,  is  incapable  of  receiv- 

ing effect  as  a  trust  for  the  children.  The  trustees  are  bound  to 
execute  a  conveyance  in  the  precise  terms  of  the  destination  ;  and 
as  soon  as  the  fund  has  been  transferred  to  the  parent  in  terms  of 
the  destination,  it  becomes  his  own  by  virtue  of  the  artificial  rule 
of  construction  already  considered.^  A  conveyance  to  trustees  in 
implement  of  a  marriage-contract  obligation  to  invest  money  for 
behoof  of  a  parent  in  liferent  and  children  in  fee,  or  to  pay  aver  the 
fund  at  the  dissolution  of  the  Tnarriage,  is  to  be  construed  according 
to  the  intention,  on  the  principle  that  guides  the  Court  in  the  con- 
struction of  directions  for  the  execution  of  entails  or  settlements  of 
land.*  In  the  case  of  a  direction  to  piy  at  the  dissolution  of  a 
marriage,  when  the  beneficiaries  are  specifically  ascertained,  there 
does  not  seem  to  be  any  room  for  the  application  of  the  doctrine 
that  a  fee  cannot  remain  in  pendente. 
^^^^\^d  1114«  The  distinction  between  a  trust  for  immediate  payment 
chUdren  in  fee.  in  terms  of  the  destination  and  a  trust  to  hold  for  the  interest  of 
unborn  children  is  illustrated  by  the  case  of  Ferguson's  Trustees  v. 
Hamilton.^  One  of  the  directions  of  the  settlement  was  "  to  pay 
to  the  persons  after  named  and  described  respectively  the  several 
sums  after  specified,"  at  the  first  term  after  the  elapse  of  twelve 
months  from  the  testator's  death.  In  the  enumeration  of  benefi- 
ciaries following  this  direction,  there  occurred  the  following  desti- 
nation : — ''  To  James  Hamilton*,  tailor  in  Irvine,  in  liferent,  and  his 
children,  equally  among  them,  in  fee,  £5000.  To  John  Hamilton, 
baker  in  Irvine,  in  liferent,  and  his  children,  equally  among  them, 
in  fee,  £20,000."  As  to  the  legacy  bequeathed  to  the  family  of 
James  Hamilton,  who  had  no  children  when  the  succession  opened, 
it  was  not  doubted  that  this  was  payable  directly  and  immediately  to 
the  father  in  fee.  As  to  the  other  legacy,  it  was  argued  that,  as  John 
Hamilton  had  several  children  surviving  the  testator,  the  bequest 
to  his  family  at  least  ought  not  to  be  construed  on  the  same  prin- 
ciples as  a  bequest  to  children  nascituri,  and  reliance  was  placed 

1  HuUwCs   Tr$.    y.    fftUtm,   11   Feb.  1835,  13  Sh.  318 ;  CamenmT.  Toung,2S 

1847,  9  D.  639;  McDonald  t.  M'Lach-  Jime  1837,  15  Sh.    1205  ;  Alexandrr  t. 

Ian,  14  Jan.  1831,  9  Sh.  269 ;  Ferguson's  Alexander,  13  Dec.  1843,  12  D.  345. 

Trs,  V.  IfamUton,  infra,  '  Ferguson's  Trs.  v.  Hamilton^  22  D. 


3  SeUm  y.  Seton's  Crs.,  1793,  M.  4219 ;  1442,  19  July  1862,  4  Macq.  397, 

Dennistoun  v.  Dalgleish,  28  Noy.  1838,  1  RaLsion  y.  ffamiUon  ;  JBeveridge  v.  Art' 

D.    69 ;  and  see  Ewan  y.    Watt,   6  Sh.  ridges  Trs.,  1878,  5  R.  1116. 
1125 ;    Jameson  v.    Strachan,    27    Jan. 
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on  the  cases  of  Dykes  v.  Boyd  and  Scott  v.  Napier^  wliich  estab-  chap,  xmii. 
lished  the  principle  that  in  the  case  of  any  of  the  children  being 
mentioned  nomt;ta^tm  in  the  settlement,  their  interest  was  sufficient 
to  keep  the  fee  distinct  from  the  liferent.  But  it  was  decided  that, 
in  consequence  of  the  direction  being  for  an  immediate  payment  in 
terms  of  the  destination,  the  fee  vested  in  the  parent,  and  this 
judgment  was  affirmed  in  the  House  of  Lords. 

1116.  The  effect  of  a  continuing  trust  in  modifying  the  common  implied  tmst^ 
law  construction  of  destinations  in  liferent  and  fee  was  also  the  vatiou  o?Hfe- 
subject  of  consideration  in  Ramsay  v.  Beveridge}  The  truster,  by  ^^^  interestn. 
a  deed  of  direct  conveyance,  gave  all  his  property  to  his  two 
brothers  and  his  sister  in  liferent,  without  taxative  words,  and  to 
the  children  of  the  sister  procreated  or  to  be  procreated  of  her 
marriage  in  fee ;  and  he  also  appointed  the  liferenters,  or  the  sur- 
vivor of  them,  whom  failing,  the  fiars,  to  be  his  executors,  under 
certaiu  conditions  and  declarations  which  virtually  raised  a  con- 
tinuing trust  in  the  executors.  One  of  the  declared  purposes  was 
that  the  annual  rents  and  interest  arising  from  his  estate  should  be 
divided  into  three  parts,  and  applied  as  above  mentioned ;  provision 
being  also  made  for  the  events  of  the  survivancc  of  any  of  the  joint 
liferenters,  for  the  management  of  the  estate  during  the  minority 
of  the  children,  and,  finally,  for  a  division  of  the  residue  amongst 
the  children,  after  the  death  of  the  longest  liver  of  the  liferenters. 
The  Lord  Ordinary  held  that,  as  the  deed  contained  a  direct  con- 
veyance to  the  disponees,  without  the  use  of  words  in  the  dispositive 
clause  limiting  their  right  to  a  fiduciary  fee,  they  were  entitled  to 
the  fee-simple  estate  under  the  terms  of  the  destination.  But  the 
Judges  of  the  Second  Division  were  of  opinion  that  the  declaration 
of  trust  embodied  in  the  conveyance  must  receive  eflect  as  a  quali- 
fication of  the  general  words  of  disposition,  and  that,  when  read  in 
the  light  of  the  testator's  intention,  it  imported  a  restriction  of  the 
interest  of  the  disponees  to  a  proper  liferent. 

1116.  Referring  to  the  terms  of  the  declaration  of  trust  ("  that  Coutinuing 
these  presents  are  granted  under  the  express  conditions  and  declara-  i^t*to  thl^usJ^ 
tions  after  written  "),  Lord  Justice-Clerk  Hope  said  that  it  was  too  0/ the  word^^ 
clear  for  argument  that  such  a  clause  must  qualify  the  right  given 
exfigura  verboinim  by  the  preceding  words  of  conveyance  ;  because, 
had  the  grant  even  been  in  the  form  of  a  fee,  the  fiar's  interest 
might  have  been  modified  and  defined  to  any  conceivable  extent 

^  Dyket  V.  Baydj  3  June  1813,  F.C. ;  '  Ramtay  ▼.  Beveridge,  3  March  1854, 

ScoU  ▼.  Napier,  14  May  1829,  2  W.  ft  16  D.  764.    See  also  the  obeervatioiui  of 

8.  550 ;  affirmiDg  4  Sh.  454,  N.E.  460.  Lord  J.-C.  Inglis  in  Donaldion't  Trs,  v. 

In   the  last-mentioned  cue  the  children  CuthbcrUorij  2  Macph.  435. 
were  not  named  in  the  settlement ;  but 
the  direction  was  to  hold^  not  to  pay. 
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CRAP.  zxxm.  by  the  declaratory  clause.^  The  dictxim  of  Lord  Cottenham  in  the 
case  of  Mackintosh  v.  Gordon*  to  the  effect  that  the  word "  allenarlv " 
was  the  only  expression  of  intention  by  which  a  trust  conld  be 
created  in  the  nominal  liferenter,  was  thought  to  be  inconsisteDt 
with  principle  and  with  previous  authorities ;  and  it  was  obsened 
by  Lord  Wood,  that  if  the  word  "  allenarly  "  had  sufficient  force  to 
restrict  the  parent's  right  to  a  liferent,  it  was  impossible  to  hold 
that  a  clear  declaration  of  intention  should  not  have  the  same  force, 
when  introduced  into  the  deed,  as  one  of  the  conditions  and  hardens 
under  which  the  conveyance  was  given.*  In  a  case  decided  soon 
afterwards,  where  a  residue  was  left  to  the  testator's  daughters  under 
the  declaration  that  one-half  of  each  share  was  vested  absolutely, 
the  other  half  "  being  left  to  each  of  them  in  liferent,  and  to  their 
children  in  fee,"  but  not  to  be  payable  till  after  the  death  of  the 
testator's  widow  and  the  majority  of  the  youngest  daughter,  the 
Court  again  gave  effect  to  the  apparent  intention,  and  found  that 
it  was  the  duty  of  the  trustees  to  retain  the  second  half  of  the 
daughters'  shares  for  the  benefit  of  their  children  ;  on  the  ground, 
apparently,  that  the  direction  to  pay  over  the  one-half  of  the  pro- 
vision implied  that  the  other  half  was  to  be  retained  for  the  purpose 

of  investment  in  terms  of  the  trust.^ 

«  • 

SECTION  III. 


Liferent  and 
life  ioterest 
distiiiguuhed. 


Life  interest 
carries  no 
power  of  ad- 
miuistration. 


Estate  of  a  6en£ficl\.rv  Liferenter. 

1117.  The  incidents  of  the  heritable  estate  of  liferent  need  not 
be  discussed  in  a  work  relating  to  the  law  of  succession.  But 
gifts  of  the  liferent  or  income  of  a  trust,  or  of  subjects  held  in  trust 
in  order  to  secure  an  income  for  life  to  a  beneficiary,  enter  into  the 
scheme  of  almost  every  will  or  family  settlement,  and  it  is  pro- 
posed to  consider  here  the  questions  which  arise  as  to  their  mean- 
ing, and  the  rights  of  beneficiaries  under  such  gifts.  A  life  interest 
under  a  trust  may  either  take  the  form  of  an  annuity,  or  of  a  gift 
of  the  income  of  a  capital  sum,  or  of  residue.  The  first  case  has 
already  been  considered.® 

1118.  The  first  point  to  be  noticed  is,  that  the  right  of  a  hcne- 
ficiary  liferenter  does  not  necessarily  or  usually  include  the  right 
of  being  put  into  the  possession  and  administration  of  the  trust- 
estate  as  proprietor  in  liferent.  By  a  somewhat  inaccurate  but 
intelligible  use  of  the  word,  a  truster  is  often  made  to  say  that  he 

1  16  D.  771.  *  Wation  ▼.  Watwn,  1854, 16  V.  SOS. 

»  Machintosh  v.  Gordon,  1845,  4  BeU,          »  Chapter  XXXL,  Section  U,  (Ug»- 

124.  cio8  and  Residue). 
M6  D.  799. 
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gives  a  liferent  to  a  beueficiary,  when  he  really  means  to  give  only  chap,  xxxiii. 
the  income  of  an  estate  which  is  to  be  retained  and  administered 
by  his  trustees,  and  in  such  cases  the  intention  will,  of  course,  be 
alone  considered.  The  distinction  is  very  well  brought  out  in  the 
second  branch  of  the  case  of  Ker^s  Trtistees}  After  the  merits  of 
this  case  had  been  disposed  of  by  the  House  of  Lords,  the  marriage 
trustees  of  Mr.  Ker  made  a  claim  in  the  Court  of  Session  to  a  con^ 
veyance  in  liferent  of  the  father's  estate.  The  father  had,  in  general 
terms,  constituted  his  son  his  residuary  legatee,  subject  to  a  declara- 
tion that  in  case  his  son,  or  other  child  or  children,  should  marry, 
or  otherwise  conduct  themselves  so  as  not  to  merit  the  approbation 
of  his  trustees,  "  the  provisions  hereby  made  in  favour  of  such 
children  so  marrying  or  acting  shall  only  belong  to  them  in  life- 
rent, for  their  liferent  use  allenarly,  and  to  their  issue  or  heirs 
above  mentioned  in  fee."  Before  the  time  appointed  for  distribu- 
tion, the  trustees  of  the  father's  estate,  for  reasons  stated  in  the 
minutes  of  the  trust,  made  a  declaration  restricting  the  son's  rights 
in  the  terms  above  quoted.  It  was  held,  reversing  the  decision  of 
the  Lord  Ordinary,  that  it  was  implied  in  the  statement  of  the 
trust  purposes  by  the  father  that  the  trustees  should  retain  the 
estate  vested  in  themselves  until  the  trust  should  come  to  an  end, 
and  that  the  beneficiary  interests  of  the  parties  must  receive  effect 
through  the  trustees.*  When  it  is  considered  that,  in  the  case  of 
a  proper  estate  of  liferent,  the  management  of  the  liferented  estate 
is  necessarily  committed  to  the  liferenter,  subject  only  to  an  appeal 
to  the  Court  in  cases  of  dilapidation  or  misuse  of  power,  it  may 
reasonably  be  inferred  that  the  same  reasons  which  induce  a  testa- 
tor to  restrict  the  interest  of  his  son  or  residuary  legatee  to  an 
income  for  life  would  also  operate  in  the  direction  of  depriving  the 
beneficiary  of  the  active  powers  of  a  liferenter.  The  principle  of 
the  decision  in  Ker's  case  is  undeniably  sound ;  and  in  the  absence 
of  expressions  amounting  to  a  direction  to  the  trustees  to  execute 
a  conveyance  in  liferent  and  fee,  the  fair  presumption  is  that  a 
beneficiary  who  is  treated  as  the  proper  subject  of  a  protected 
interest  must  be  content  to  have  his  estate  managed  by  trustees, 
and  to  receive  his  liferent  in  the  shape  of  income  of  a  trust-estate. 

1119.  Where  a  will  is  contained  in  different  instruments,  deal-  Right  to  in- 
ing  with  different  interests  carved  out  of  a  succession,  a  doubt  may  depending  on 
arise  as  to  whether  a  beneficiary  was  intended  to   receive  the  ^^^^^  ^*^«*- 
income  of  a  particular  estate  for  life  or  only  during  a  definite 
period,  e.//.,  while  the  estate  remains  vested  in  trustees.     It  is,  of 
course,  very  unlikely  that  a  testator  should  desire  that  the  income 

*  KeT^9  Tra.  v.  /iwficc,  1868,  6  Macfh.  '  See     Lord    Curriohill's   opinion,    6 

027.  Macph.  at  630. 
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CHAP.  XZXUI. 


Oift  of  the  in- 
come of  an 
esUte  which 
inclndes 
minerals. 


Gift  of  income 
of  estate  by  a 
tenant  of 
minerals. 


which  he  has  provided  to  a  beneficiary  should  come  to  a  premature 
termination,  especially  if  the  beneficiary  is  his  child ;  and  in  all 
such  cases  the  presumption  is  in  favour  of  an  interest  for  life. 
This  presumption  received  effect  in  the  last  branch  of  the  great 
suit  regarding  the  will  of  the  first  Marquis  of  Breadalbane.^  l»at 
the  principle  will  not  apply  to  a  settlement  in  which  the  maker 
undertakes  to  make  an  annual  payment  during  his  own  life ;  and 
in  such  a  case  the  annuity  may  even  continue  after  the  death  of 
the  grantee,  and  be  payable  to  his  representatives.^ 

1120.  The  question  what  is  income  as  distinguished  from 
capital,  arises  under  conditions  differing  in  some  respects  from  those 
which  determine  the  corresponding  question  between  a  liferenter 
and  a  fiar.  These  questions  of  course  have  relation  chiefly  to 
mineral  estates  and  the  right  of  working  minerals  under  a  lease.' 
Under  our  older  law,  as  expounded  by  Erskine,  the  rule  that  a 
liferenter  must  use  the  estate  salva  rei  substantia  was  strictly 
followed,  and  even  in  the  case  of  open  mines  it  was  said  that  the 
liferenter,  although  entitled  to  continue  the  workings  ought  not  to 
exceed  "the  measure  formerly  accustomed  by  the  proprietor."' 
But  this  restriction  has  been  departed  from,  and  it  has  also  been 
laid  down  that  wherever  minerals  are  let  on  lease,  and  it  is  plainly 
the  intention  of  the  granter  of  a  liferent  that  it  should  include  the 
rents,  the  intention  will  be  effectual.*  Now,  where  a  proprietor 
of  lands  containing  minerals  creates  a  trust  of  his  estate,  and  gives 
the  income  or  the  liferent  use  of  the  estate  to  a  beneficiary,  this  is 
equivalent  to  a  direction  to  the  trustees  to  permit  the  liferenter  to 
enjoy  whatever  would  be  included  in  a  liferent,  if  given  directly.* 
Consequently,  the  beneficiary  is  not  entitled,  as  an  incident  of  the 
liferent  use,  to  receive  the  rents  payable  by  tenants  of  mines  which 
were  opened  after  the  testator's  death.®  But  also  the  beneficiary 
is  entitled  to  the  rents  or  royalties  payable  by  the  tenants  of 
mines  which  were  open  at  the  testator's  death.^  The  right  may  be 
enlarged  by  express  provision,  so  as  to  include  minerals  unwrought 
or  abandoned  by  the  testator.® 

1121.  Where  the  will  is  the  testamentary  act  of  a  tenant  of 
minerals,  we  enter  upon  a  different  order  of  ideas.  The  tenant's 
right  under  a  lease  of  ordinary  duration  could  not  with  propriety 


^  BreadalbatWa  Trs.  v.  Jamieton^  1878, 
11  Macph.  912. 

»  CroM  V.  Banket,  1886,  13  R.  (H.L.) 
40,  reversing  11  R.  988. 

»  Ersk.  2,  9,  67. 

<  1  Bell,  Com.  7th  ed.  68. 

*  Campbell  v.  Wan^w,  per  Lord  Wat- 
eon,  10  R.  (H.L.)  69.^ 


<  CampheU  v.  WarcUav,  1883,  10  B. 
(H.L.)  65,  affirming  9  R.  725. 

7  GuUd's  Tn.  v.  GuHd,  1872.  10 
Macph.  9ir;  Wardlaw  ▼.  WardlaKt 
Trt ,  1876,  2  R.  868. 

«  BaiUie's  Trs.  v.  BaiUity  1891,  19  R. 
220. 
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be  the  subject  of  a  dispDsition  ia  liferent  and  fee,  and  in  such  chap,  tlxxui. 
cases  the  question  is,  What  did  the  testator  understand  by  "  in- 
come"?    Two  cases  have  occurred.      In  the  first   of  these,^  it 
appeared  that  the  trustee  had  held  two  mineral  leases,  which  at  the 
time  of  his  death  had  about  five  years  to  run.     The  trustees  carried 
on  the  mines,  and  in  three  years  realised  profits  amounting  to 
£30,000,  which  were  claimed  by  the  testator's  widow  as  falling 
within  a  provision  to  her  of  "  the  free  annual  income  of  the  free 
residue  "  of  the  testator's  estate.     The  decision  was  adverse  to  the 
claim  of  the  widow,  on  the  ground,  as  stated  by  the  Lord  President, 
that  these  leases  were  terminable  rights,  and  their  duration  after 
the  death  of  the  testator   was  very  short,  and  that  where  the 
universitas  of  an  estate  is  conveyed  to  trustees  for  the  purposes  of 
ultimate  realisation  and  conversion,  the  true  construction  is  that 
the  beneficiary  liferenter  is  to  receive  the  interest  at  a  fair  rate 
accruing  upon  the  capital  sum  obtained  by  realisation.^    In  the  Whether  such 
second  case,  which  came  before  the  Second  Division  of  the  Court,  to^bTcapS? 
and  which  was  referred  to  seven  judges,* the  facts  were  so  far  different  **i>s«d. 
that  the  testator's  business  of  coalmaster  included  a  considerable 
number  of  leases  terminating  at  various  periods,  the  last  of  which 
extended  to  a  term  of  fifteen  years  after  the  testator's  death,  and 
that  the  tnistees  were  empowered  to  carry  on  the  business  without 
limitation  as  to   time.    The  case  was  not  distinguishable   from 
that  of  a  conveyance  to  trustees  of  any  going  business  to  be  con- 
tinued for  the  benefit  of  a  liferenter  of  income,  and  the  decision 
was  in   favour  of   the   beneficiary  liferentrix,  Lord   Rutherfurd 
Clark  alone  dissenting,  on  the  ground  that  in  his  opinion  a  rule 
had  been  settled  in  the  case  of  Ferguson  which  ought  to  be  con- 
sistently followed.    The  writer  suggested  that  the  doctrine  of  the 
English  Courts   of  Equity  ought  to  be   recognised,  according  to 
which,  where  a  residue  includes  "  wasting  "  or  terminable  interests 
which  in   a   i-easonable   course   of  administration   ought   to   be 
capitalised,  the  right  o^the  legatee  of  income  is  a  right  to  receive 
the  income  of  the  estate  when   realised  and   put  into  a  proper 
state  of  investment ;  but  that  this  principle  was  liable  to  be  con- 
trolled  by  the   terms   of   the  will,  where  it  appeared   that   the 
testator  intended  that  the  legatee  should  receive  the  income  of  the 
trust  in  its  existing  state  of  investment.     This  view,  which  would 
reconcile  the   two  cases  of    Ferguson  and  Strain,  derives   some 
support  from  the  other  opinions  delivered,  but  it  cannot  be  stated 
to  be  the  view  of  the  Court ;  nor,  on  the  other  hand,  can  it  be  said 
that  the  decision  in  Strain's  case  establishes  the  right  of  a  bene- 

>  Ferguion  v.    Ftrgiuon,  1877,   4  R.  '  4  R.  at  535-6.    ^' 

532.  •  Strain  v.  Strain,  1893,  20  R.  1025. 
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CHAP,  xxxin.  ficiary  liferenter  in  all  circumstances,  and  irrespective  of  the 
apparent  intention,  to  receive  under  the  name  of  income  the  profits 
derivable  from  an  expiring  lease. 

kf?  "aT*^  in        112i  With  regard  to  ordinary  heritable  subjects,  the  right  of  a 

a  residence,  liferenter  of  income  will  in  general  be  measured  by  that  of  a  life- 
renter  by  direct  disposition.  The  right  vests  de  die  in  dim,  and 
the  income,  even  when  payable  in  advance,  is  not  to  be  t^ken  as 
including  more  than  would  be  due  if  made  payable  in  the  usual 
way.^  A  right  of  occupation  of  a  residence  includes,  unless  the 
contrary  be  expressed,  a  right  to  occupy  by  a  tenant ;  and  in  all 
such  matters  as  repairs  and  the  incidence  of  taxation  the  rule  is, 
that  the  trust  is  responsible  as  a  landlord,  and  that  the  beneficiary 
is  liable  to  perform  tenants'  obligations^  and  to  pay  the  taxes  inci- 
dent to  occupancy.'  Casualties  and  duplications  of  a  ground- 
annual  payable  at  distinct  periods  {e,g.^  every  twenty-fifth  year), 
belong  to  the  fiar  or  to  the  trust-estate,  as  representing  tbe  rever- 
sionary interest  in  the  succession.' 

LUbiiity  as  a  1123.  There  is  one  other  incident  of  the  estate  of  a  lirerenter 
which  must  be  mentioned,  though  it  is  rather  of  the  nature  of  a 
liability  than  a  right.  When  stock  of  a  trading  company  is 
accepted  by  two  persons  in  liferent  and  fee  respectively,  both  are 
partners,  and  arc  liable  as  such  to  be  put  on  a  list  of  contributories 
for  the  full  sum  called  up.* 


contribotory. 


SECTION  IV. 
Life  Interests  declaked  Alimentary  or  not  Assignable. 


Enjoyment  of 
an  estate  in 
fee  is  not 
restrictable. 


1124.  It  is  an  elementary  principle  that  a  person  who  has  an 
estate  in  fee,  or  the  full  beneficiary  interest  in  such  an  estate,  is 
bound  to  make  the  estate  available  to  his  creditors.*  Allied  to 
this  principle  there  is,  in  the  words  of  the  Lord  President  Inglis, 
"  a  general  rule,  the  result  of  a  comparison  of  a  long  series  of 
decisions  of  the  Court,  that  where,  by  the  operation  of  a  testamen- 
tary instrument,  the  fee  of  an  estate,  or  parts  of  an  estate,  whether 
heritable  or  moveable,  has  vested  in  a  beneficiary,  the  Court  will 
always  if  possible  relieve  him  of  any  trust  management  that  is 
cumbrous,  unnecessary,  or  expensiva"®  In  the  case  in  which  this 
observation  was  made,  a  truster  bequeathed  the  residue  of  his 


1 

s 


Wood  v.  Afenzi€8y  1871,  9  Macph.  775. 

Sp.  Ca.  Clark,  1871,  9  Maoph.  485  ; 

Hodger'a  Tn,  v.  Rodger,  1875,  2  R.  294  ; 

Kinloch*8  TrB,  v.  Kinloek,  1860,  7  R.  696. 

'  Ewing  v.  Eicinff,  1872,   10  Maqph. 

678. 


«  Widiart't  oase  in  Glasgow  Bank 
LiqaidAtion,  1879,  6  R.  823. 

•  See  Wright  v.  JlarU^,  1847,  9  D- 
1151  ;  CampbeU  t.  Stewart,  1848,  10  D. 
1280  ;  DaHing  v.  Mein,  1857, 14  D.  29<l 

«  18  R.  at  p.  805. 
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estates  to  his  sons  in  terms  which  gave  a  vested  interest  to  each  on  chap,  xxxm. 
his  attaining  the  age  of  twenty-five  years,  or  marrying  after  attain- 
ing twenty-one  years  of  age,  with  the  consent  and  approbation  of 
his  trustees,  but  the  trustees  were  not  empowered  to  divest  them- 
selves of  the  estate  or  share  of  residue  falling  to  a  son  until  he 
should  attain  the  age  of  twenty  five.  One  of  the  sons,  on  attaining 
majority,  married  with  the  approval  of  his  father's  trustees,  and  it 
was  held  that  the  trustees  were  bound  on  his  demand  to  denude  in 
his  favour.^  If,  therefore,  a  father  wishes  that  his  child's  estate 
should  be  protected  by  a  trust  for  a  period  extending  beyond  the 
years  of  minority,  he  must  take  care  to  make  the  son's  interest 
something  less  than  a  fall  right  of  fee,  or  to  provide  in  express 
terms  that  the  son's  interest  shall  not  vest  until  the  period 
appointed  for  payment  or  conveyance  of  the  son's  share. 

1126.  The  principle  is  further  illustrated  by  the  cases  in  which  Alimentary 
testators,  in  giving  a  fee  to  a  married  beneficiary,  have  sought  to  Sfectuar  "° 
prevent  that  fee  from  falling  under  the  operation  of  a  marriage- 
contract  trust.  In  such  cases  it  is  now  settled,  after  some  fluctua- 
tion of  judicial  opinion,  that  if  the  lady  has  bound  herself  to  convey 
to  marriage  trustees  all  estate  that  may  be  acquired  during  the 
subsistence  of  the  marriage,  the  obligation  takes  effect  upon  the 
acquired  estate,  notwithstanding  the  testator's  provision  to  the 
contrary  effect.*  And  in  general  all  attempts  to  restrict  the  enjoy- 
ment of  a  fee,  or  the  power  of  disposition  of  a  fiar,  by  calling  his 
right  alimentary,  or  by  forbidding  assignment,*  or  by  directing 
trustees  to  retain  the  capital  and  to  pay  the  annual  income  to  the 
legatee,^  will  fail,  if  it  is  clear  that  a  fee,  and  not  a  life  interest, 
is  meant  to  be  given.  It  may,  however,  be  noted  that  where  a 
l^acy  was  given  to  a  married  lady,  excluding  the  jus  mariti,  it 
was  the  practice  of  the  Court  to  direct  that  the  exclusion  should 
be  inserted  in  the  deed  of  conveyance  or  receipt  for  the  legacy, 
so  that  as  long  as  the  fund  was  distinguishable  it  shoidd  be 
separate  estate.^ 

1126.  The  proper  case  of  an  alimentary  provision  is  that  of  an  Life  intereat 
BBUuity  or  life  interest  declared  to  be  neither  assignable  norTO*ito?e*" 
subject  to  the  diligence  of  creditors.    According  to  the  law  of  JlJft  gjw^^  ^^ 

diligence. 

1  MiUer's  Tr»,  v.  MUUr,  1890,  18  R.  Macph.  216  ;  MNUh  ▼.  Ihnald't  Trs., 

801 ;  Wilkie's  Trs.  v.  Wight*»  Tra.,  1893,  1879,  7  R.  96. 

31  S.L.R.  135.  *  Jamieson  v.  Laslie's  Trt.,  1889, 16  R. 

»  SifMOfCi  Tr»,  V.  Brown,  1890,  17  R.  807  ;  Clou8t(m8  Tr$.  v.  BuOoeh,  1889, 16 

£81,  and  DoxiglaB*  Trt.   v.  Kay*»  Trs.,  R.  937. 

1879,  7  R.  295;  overruling  Thurbum^t  ^  Cases  of  A  Han  and  M*Nisk,  supra, 

Trs,  y.  Madaine,  1864,  3  Macph.  184.  The  subject  of  protected  destinations  is 

*  AUan*s    Trs.    v.    Allan,    1872,    11  elsewhere  considered  (Chapter  XXXIV., 

Section  IL ). 
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CHAP,  ixxiii.  Scotland,  a  gift  in  such  terms  is  effective  without  the  aid  of  a 
resolutive  clause,^  and  by  custom  the  use  of  the  word  "  alimentary  " 
would  seem  to  be  sufficient  to  qualify  the  right.*  It  is,  of  course, 
understood  that  the  termly  payments,  as  they  respectively  vest,  are 
liable  to  be  attached  for  alimentary  debts,  and  that  iu  the  case  of 
insolvency  the  legatee  may  be  compelled  to  assign  to  a  trustee  for 
general  creditors  the  surplus  remaining  after  setting  apart  an 
annual  allowance  sufficient  for  his  maintenance.^  It  ought  not  to 
be  considered  an  objection  to  the  alimentary  character  of  an 
annuity  that  it  is  payable  out  of  capital  or  residue.^  The 
alimentary  character  will  not  attach  to  the  provision  if  it  comes 
from  the  beneficiary  himself,  e.g.,  in  the  case  of  an  annuity  under  a 
marriage-contract  out  of  the  husband's  estate,  and  payable  in  a 
certain  event  to  himself.^ 
Continuing  1127.  The  Ordinary  mode  of  protecting  an  alimentary  life- 

forthe  protec-^  interest  is  by  the  interposition  of  a  continuing  tioist,  which  is 
tion  of  an        effectual  in  favour  of  the  alimentary  liferenter  without  a  clause  of 

alunentary  *' 

annuiUttt.  forfeiture  in  case  of  assignment  or  bankruptcy.  It  has,  however, 
been  decided  with  reference  to  a  conveyance  of  a  liferent  heritable 
estate  that  a  clause  of  forfeiture  of  the  grantee's  liferent  right  in 
case  of  a  sale  or  disposition  in  security  is  effectual  according  to  its 
terms.*  There  is  a  clear  distinction  between  the  effect  of  such  a 
qualified  grant  and  the  effect  of  an  imperfect  entail.  In  the 
former  case,  the  forfeiture  does  not  take  effect  upon  any  right 
which  is  already  vested  in  the  grantee.  He  is  not  obliged  to 
surrender  any  rents  which  he  has  drawn  prior  to  the  attempted 
alienation,  and  the  only  effect  of  the  resolutive  clause  is  to  shorten 
the  period  of  enjoyment  by  annexing  a  condition  to  its  subsistence. 
In  the  case  last  referred  to.  Lord  Eutherfurd  Clark  observed:  "I 
do  not  see  why  the  granter  of  a  liferent  should  not  be  entitled  to 
fix  the  conditions  on  which  it  shall  continue  to  subsist  He  can 
undoubtedly  make  it  terminate  on  the  occurrence  of  certain  events, 
as,  for  instance,  on  the  liferenter  entering  into  a  secoud  marriage  or 
succeeding  to  a  particular  estate.  Wliy  shall  he  not  be  able  to 
make  it  terminate  on  a  sale  ?"^  In  a  subsequent  action  regarding 
this  same  liferent  interest,  it  was  represented  that  the  liferenter 
had  granted  a  trust-deed  for  creditors,  and  that  his  estates  had 

^  See,  for  example,  the  cases  died  in  '  Harvey   v.    Ligeriwood^    1872,    10 

ihe  Rdiance  AtBwrance  Society f  infra.  Macph.   (H.L.)    33,  see  p.  36.      Keri 

'  Hughes  v.  EdvsardeSfinfraftcnAoBgi&B  Tr».  v.  Juttiee,  1866,  5  Macph.  4,  and 

there  cited.  cases  there  cited  ;    HamHion'a  Trt*  T. 

'  Livingstone  ▼.  Livingstone,  1886,  14  HamUton,  1879,  6  R.  1216. 

R.    43.      Compare    Corbet  v.    Wadddl,  «  Chaplin's  Trs.  v.  Hoia,  1890,  18  R. 

1879,  7  R.  200.  27. 

*  See  on  this  subject.  Gray  v.  Gray's  '  18  R.  at  p.  83. 
Trs.,  1877,  4  R.  378. 
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afterwards  been  sequestrated.      It  was  held  that  the  trust-deed  chap,  xxxin. 
was  not  a  contravention,  and  also  that  the  trustee  in  bankruptcy 
was  entitled  to  sell  the  liferent.^ 

1128.  It  is  very  important,  in  settling  the  wife's  estate  by  ante-  Antenuptial 
nuptial  contract,  that  the  income  of  the  estate  should  be  declared  ^^° 
non-assignable,  for  unless  this  is  done,  the  lady  may  be  persuaded 

to  make  it  available  as  a  fund  of  security  to  her  husband's  creditors, 
and  may  do  so  effectually.* 

1129.  A  trustee  may  attach  such  limitations  as  regards  time  imperfect  all- 
and  quantity  of  interest  as  he  pleases  to  an  alimentary  gift ;  and,  S^^iJwtuai*^ 
for   example,   may  leave  a  certain  part  of  his  property  to  ^^®  J^fr"JJ5*j*° 
favoured  legatee  in  the  shape  of  an  alimentary  annuity  payable  by 
trustees,  and  the  residue  absolutely ;  *  or,  again,  the   alimentary 

quality  may  be  attached  to  a  fund  only  during  the  minorities  of 
the  beneficiaries,*  or  for  their  respective  lives,  or  during  the  lives 
of  successive  liferenters,  within  the  limits  within  which  liferents  in 
succession  may  be  lawfully  constituted.*  It  has  even  been 
rec(^nised  that  there  may  be  a  qualified  prohibition  of  assignment 
without  leaving  the  fund  open  to  the  diligence  of  creditors, — that  is 
to  say,  the  fund  may  be  alimentary,  and  may  yet  be  made  subject 
to  the  beneficiary's  testamentary  disposition.®  Where  the  ali- 
mentary fund  is  to  be  paid  to  the  legatee  or  applied  for  his  benefit 
by  trustees  according  to  their  own  discretion,  the  legatee  may 
demand  that  each  yearly  instalment  of  income  shall  be  so  paid  or 
applied  within  the  year,^  but  is  not  in  general  entitled  to  demand  a 
specific  investment  of  a  capital  sum.^ 

1130.  It  follows,  from  what  has  been  said,  that  any  attempt  to  Alimentary 
discharge  an  alimentary  trust  by  the  joint  action  of  the  annuitant  S^dSc^ai^ 
and  the  beneficiaries  having  right  to  the  fee  must  fail.     In  the  last  ?^  terminated 

.  _  o      o  ljy  consent. 

case  in  which  the  question  was  discussed,  Lord  Watson  said :  "  A 
rule  to  the  contrary  has  long  been  settled,®  and  was  recently 
enforced  in  White's  Trustees  v.  Whyte}^  and  Duthie's  Trustees  v. 
Kivloch}^  In  both  instances  the  parties  entitled  to  the  fee  had  a 
vested  interest,  which  is  not  the  case  here,  and  in  Duthie's  Trustees 
V.  Kinloch  the  alimentary  liferenter  and  the  beneficial  fiar  were 
one  and  the  same  person.     Yet  it  was  held  that  the  combined 


>  Chaplint  Tr.  v.  BmU,  1891,  19  R. 
237. 

^  JUltanee  Asturanee  Society  v.  HalheU*9 
Fcuior,  1891,  18  K  615,  and  opinions 
there  deliyered. 

»  Dulhie's  Trs,  ▼.  Kinloch,  1878,  5  R. 
85  8;  and  see  BaUUrtton  v.  FulUm,  1857, 
19  D.  293. 

«  Avid  V.  Andenon,  1876,  4  R.  211. 

»  Sp.  Ca.  Murray* t  Tr:,  1887,  15  R, 
233. 


«  EUiot  V.  Botohill,  1873, 11  Macph.  735. 
7  WebsUr  v.    Webder'a  Tn.,  1882,  10 
R.169. 

*  Cuninghame's  Trs,  v.  Duke,  1878,  11 
Maq>h.  543. 

*  See,  for  example.  Smith  y.  Campbdl, 
1873,  11  Macph.  639  ;  Co$ene  v.  Steven- 
ton,  1873,  11  Macph.  761. 

"  White'i  Trt.  V.   Whyie,  1877,  4  R. 
786. 
1^  5  R.  858. 
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CHAP,  mm.  action  of  all  parties  interested  could  not  defeat  the  settlor's  inten- 
tion to  make  the  annuitant's  right  alimentary,  a  result  which  could 
not  be  attained  without  continuing  the  trust"  ^  A  strong  illustra- 
tion of  the  application  of  the  principle  is  the  ease  where  trustees, 
with  the  approval  of  the  alimentary  liferenter,  invested  the  trust- 
funds  in  bank  stock  in  order  to  increase  her  iucome,  and  it  was 
held  in  an  action  at  her  instance  that  the  lady  had  no  power  to 
sanction  the  investment,  and  that  the  trustees  were  liable  to 
replace  the  money  lost  through  the  eventual  insolvency  of  the 
bank.*  But  the  alimentary  beneficiary  has  the  right  to  direct  the 
application  of  the  income  year  by  year  ns  it  accrues ;  and  therefore, 
if  he  or  she  direct  the  trustees  to  give  the  money  away,  a  claim  of 
repetition  will  not  lie  at  the  instance  of  executors  either  against 
the  donee  or  the  trustees.* 

^  ffuffkei  V.  Edwardei,   1892,   19  R.  '  Sanden  t.  Sandtrt*  Tn.,  1879,  7  R. 

(U.L.),  At  p.  85.  157. 

*  UewaU  Y.  BAtberUm,  1881,  9  R.  175 
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CHAP.  XXXIV. 


CHAPTER  XXXIV. 

LEGACIES  AND  PROVISIONS  SUBJECT  TO 

DESTINATIONS. 


1.  Conditional  Institution  and 
Substitution  under  Wills 
AND  Settlements  in  Trust. 


2.  Protected  Destinations  under 
Trusts. 


SECTION  I. 

Conditional  Institution  and  Substitution  under  Wills  and 

Settlements  in  Trust. 

1131.  A  legatee  is  said  to  be  conditionally  instituted  when  a  conditional  in- 
legacy is  given  over  to  him  in  case  the  right  should  not  vest  in  the  Jut^Jj^tion^ 
prior  legatee ;  he  is  said  to  be  substituted  when  his  interest  is  distioguiBhed. 
postponed  to  that  of  the  prior  legatee, — ie.,  when  it  is  intended 

that  he  should  succeed  to  the  interest  of  the  prior  legatee,  in  the 
event  of  the  latter  dying  without  altering  the  destination.  A 
destination  in  terms  sufficiently  comprehensive  to  import  a  proper 
substitution  will  also  import  a  conditional  institution  as  the  lesser 
right ;  ^  and  in  such  a  case,  if  the  institute  die  without  having 
acquired  a  vested  interest,  the  person  substituted  is  held  to  take 
the  succession,  not  qua  substitute,  but  in  the  character  of  con- 
ditional institute.^  The  present  chapter  is  confined  to  the  subject 
of  destinations  of  moveable  or  mixed  succession,  in  relation  to 
which  the  principles  of  interpretation  differ  in  many  respects  from 
those  which  have  been  considered  in  treating  of  substitutions  in 
heritage. 

1132.  A  substitution  in  a  ti-ust-settlement,  although  binding  Defeasance  of 
upon  the  trustees,  is  not  binding  on  the  beneficiary,  if  he  choose  ^^^stitutiona. 
to  alter  it,  which  he  may  do  after  acquiring  a  vested  right  by 
disposing  of  the  estate  either  for  onerous  causes  or  by  way  of 
settlement,  or  if  he  has  come  into  possession,  by  merely  changing 

the  securities.* 


>  Sutherland  r.  Ihuglai  Tr,,  29  Nov. 
1865,  4  Macph.  106 ;  Fyffe  v.  Fyffe,  18 
Joly  1841,  8  B.  1205 ;  AUchiion  v.  AUan, 
16  Feb.  1831,  9  Sb.  454. 

^  The  beat  iUustratJons  are  found  in 
the  questions  relating  to  substitations  in 


heritage,  as  to  which  see  Chapter  XXIV., 
Section  IV.  ;  Fogoy.  Fogo,  18  Ang.  1843, 
2  Bell,  195,  and  other  cases  there  cited. 

'  Erflk.  3,  8,  44 ;  Brown  v.  Coventry, 
1792,  M.  14,863;  Bell's  Oct.  Ca.  310; 
Oreig  v.  Johnstone,  1  July  1888,  0  W.  & 
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CHAP.  XXZIV. 

What  terms 
import  a 
proper  subeti- 
tution  in 
moveablefl. 


Presnniption 
adverse  to  sub- 
stitation  in 
conveyances  of 
moveable  in- 
tere'tts. 


1133.  The  question  what  terms  import  a  substitution  involves 
the  consideration  of  a  fundamental  difference  in  the  construction  of 
heritable  and  moveable  destinations.  The  words  "  whom  failing/' 
in  conveyances  of  heritable  estate,  acquired  at  an  early  period 
a  fixed  signification,  as  denotii^  a  proper  substitution.  These 
accordingly  are  the  words  of  destination  usually  employed  in 
deeds  of  entail  and  settlements  of  landed  estates.  A  direction 
to  trustees  to  convey  lands  to  A.,  whom  failing,  to  B.,  will  receive 
the  construction  appropriate  to  the  subject  of  disposition,  precisely 
as  in  the  case  of  a  direct  conveyance  to  the  beneficiary ;  and  this 
construction  has  been  given,  as  in  the  case  of  Ranisay  v.  Ramsay} 
to  trusts  directing  the  execution  of  conveyances  of  estate  consist- 
ing cliiefly  of  heritable  property.  The  question  of  conditional 
institution  or  substitution  is  presented  in  a  different  and  more 
perplexing  form  in  auch  cases  as  the  Queen's  Rememl/rancer  v. 
Dougall^  where  trustees  were  directed  to  realise  moveable  estate, 
and  to  invest  the  proceeds  in  the  purchase  of  lands  or  in  heritable 
security  for  behoof  of  a  beneficiary.  In  such  cases  the  intention 
deduced  from  the  context  is  the  only  rule  of  interpretation,  and 
if  it  appears  that  the  testator  contemplated  the  execution  of  a 
deed  of  settlement  with  substitutions,  the  direction  will  be 
equivalent  to  a  substitution,  and  will  receive  effect  as  such,  in 
the  event  of  the  institute  dying  without  altering  the  destination.' 

1134.  Again  in  the  case  of  destinations  of  moveable  or  mixed 
succession,  whether  expressed  in  the  form  of  a  conveyance  or  of  a 
direction  to  convey,  the  presumption  is  adverse  to  substitution,  and 
in  favour  of  conditional  institution.^  The  construction  is  similar 
in  the  case  of  destinations  contained  in  marriage-contracts,^  where 
the  words  "whom  failing"  import  conditional  institution  only.* 
It  was  observed  by  Lord  Brougham,  in  the  case  of  Greig  v.  John- 
stcni^  that  it  could  not  be  said  "  that  there  is  any  technical  form  of 


S.  426,  per  Lord  Brougham ;  M'DovoaU 
V.  M'Gia,  19  June  1817,  9  D.  1284  ; 
Baine  v.  Cmig,  8  Jane  1845,  7  D.  845. 

1  23  Nov.  1838,  1  D.  83.  See  also 
OgUvie  v.  ErsHne,  26  May  1837,  15  Sh. 
1027 ;  and  cases  in  Br.  Syn.  p.  2328. 

3  12  Feb.  1841,  8  D.  548. 

•  Latrton  v.  Imrie,  10  June  1841,  3 
D.  1001. 

*  Oreig  v.  Johnston,  1  July  1833,  6  W. 
&  Sh.  406,  affirming  9  Sh.  806,  where  the 
older  cases  are  cited  ;  ChrUtie  v.  ChrUtie, 
1681,  M.  8197 ;  Campbdl  v.  Campbell, 
1740,  M.  14,855;  Brown  v.  Coventry, 
1792,  M.  14,863.  See  als)  Tait  v.  Lady 
Jhincan.  11  July  1837,  15  Sh.  1273. 


«  Henderson  v.  HamUUm,  29  Jan.  185S, 
20  D.  473.  Professor  Montgomerie  Bell 
founding  upon  two*  early  cases,  states 
that  in  bonds  of  provision  to  children  the 
presumption  is  for  substitution.  Hie 
circumstance  of  such  bonds  being  chaiged 
on  heritable  estate  is  favourable  to  that 
view,  yet  it  may  be  doubted  whether  the 
distinction  would  now  be  admitted ;  2 
Lect  on  Gonv.  p.  857,  citing  RoM^iead 
T.  RannU,  1794,  M.  6403  ;  Macreadie  v. 
Maefadzean,  1752,  M.  4402. 

>  Allan  V.  Fleming,  20  June  1845,  7 
D.  908  ;  Henderwn  v.  ffamilUm,  fitpm; 
LoekkaH  v.  Boas,  1  July  1814,  6  Fki  31. 

'^  6  W.  &  S.  420. 
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expresaiou  which  shall  alone  amount  to  a  valid  declaration  of  the  chap,  miv. 
intention  of  the  party  disposing  of  his  property  to  exclude  con- 
ditional institution  and  to  provide  substitution ; "  but  the  inten- 
tion to  substitute  must  be  expressed  either  in  proper  technical 
language,  or  by  a  direction  to  trustees  to  insert  a  clause  of  substi- 
tution in  the  conveyances  or  securities  of  the  trust-estate. 

1136.  In  OgUvie  v.  Cumming  trustees  were  directed,  after  pay-  SubgtitatioM 
nient  of  debts  and  special  provisions,  to  lay  out  and  employ  the  how  consti-"' 
residue  of  the  estate  for  the  use  and  behoof  of  the  truster's  grandson,  ^'^^• 
and  the  heirs  of  his  body,  "  in  such  way  and  manner  as  may  seem 
most  expedient  to  them,  till  he  or  they  may  arrive  at  majority, 
when  they  are  to  denude  in  his  or  their  favours,  with  such  condi- 
tions that  they  shall  not  dispose  of  the  same,  nor  alter  the  succession 
thereof,  either  gratuitously  or  onerously,  as  to  the  said  trustees  may 
seem  proper ; "  failing  which,  the  residue  was  to  go  to  any  other  son 
that  might  be  born  to  the  truster's  son,  and  the  heirs  of  his  body ; 
"  and  failing  of  him  without  lawful  issue,  then  such  residue  is  to 
pertain  to  the  daughters  of  the  said  Thomas  Cumming,  equally 
among  them,"  &c.  By  a  codicil  it  was  declared  that  in  the  event 
of  the  succession  opening  to  heirs-female  the  estate  should  pertain 
solely  to  the  eldest  and  her  issue.  The  succession  opened  to  the 
grandson  while  in  minority;  and  he  having  died  major  without 
calling  on  the  trustees  to  denude  in  his  favour,  his  representatives 
claimed  the  succession,  maintaining  that  the  destination  to  heirs- 
female  was  merely  a  conditional  institution,  and  was  evacuated 
when  the  grandson  attained  majority.  The  decision  of  the  House 
of  Lords,  aiBrming  that  of  the  Court  of  Session,  was  in  favour  of 
the  eldest  heir-female  of  the  truster's  son ;  their  Lordships  being 
of  opinion  that,  although  a  vested  interest  undoubtedly  accrued  to 
the  grandson  a  morte  testatoria,  there  was  yet  an  effectual  substitu- 
tion in  favour  of  the  said  heirs-female,  which  had  not  been  altered 
by  the  institute.^  In  the  following  cases  destinations  of  moveable 
or  mixed  estate  have  received  effect  as  substitutions,  (a)  A  bequest 
of  a  sum  of  money  under  the  declaration  that  if  the  institute  "  shall 
die  without  lawful  issue,  then  the  half  of  the  said  sum  of  £4000 
shall  return  to  and  belong  to  "  the  residuary  legatee.'  (b)  A  universal 
bequest  to  the  survivor  of  the  spouses  under  a  mutual  testament, 
with  a  declaration  that  on  the  death  of  the  survivor  the  residue 
should  be  equally  divided  between  two  legatees  named.*  (c)  A  pro- 
vision in  an  antenuptial  contract  to  the  wife  of  the  husband's  whole 

^  OgUvie  r,  Cfumming,  27  Jan.  1852,  '  Buchanan't  Trt,   t.   JkUztfTs   Trt, 

14  D.  863 ;  affirmed  15  July  1856,  19  D.  1868,  6  Maq>]i.  586. 

(App.  Ca.)  7;  see  also  i?o&er««m  V.  J2o(fre-  *  Sp.  Ca.  Davidton,  1870,  8  Macph. 

«m,  1819,  Home,  273.  807. 
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CHAP,  xxxir. 


Sabstitution 
may  be  de- 
feated by  a 
will  or  general 
testamentary 
settlement. 


Conditional 
institution, 
how  consti- 
tuted. 


estate,  and  failing  her  by  decease,  cither  before  or  aJUr  him,  then 
to  his  lawful  children  surviving  at  the  death  of  the  longest  liver. 
Here  the  widow's  disponee  was  preferred  in  competition  with 
the  husband's  children  by  a  previous  marriage,  because  the  sub- 
stitution was  defeasible  by  her  voluntary  act,  the  children  not  being 
ci*editors.^  In  the  two  preceding  cases  the  substitutions  were  also 
defeasible,  (d)  In  a  case  of  a  mutual  settlement  by  spouses, 
disponing  their  estates  to  each  other,  with  a  destination-over  of 
the  wife's  estate  to  a  son,  whom  failing,  to  the  wife's  heirs,  &c.  in 
fee, — on  the  death  of  the  son  the  succession  was  held  to  open  to 
his  mother's  heir  as  substitute  in  the  destination.^ 

1136.  A  general  testamentary  settlement  has  the  eCTect  of 
evacuating  a  substitution  of  moveable  or  mixed  estate,  and  this 
effect  is  attributed  to  a  will  executed  before  the  right  had  vested 
in  the  institute,  if  the  will  be  so  expressed  as  to  carry  acgnirenda. 
In  the  case  of  Fyffe  v.  Fyfft}  we  have  a  striking  example  of  the 
defeasance  of  a  substitution  by  the  act  of  the  institute  in  this 
manner.  A  legacy  was  given,  in  the  first  instance,  to  au  insane 
person,  and  in  the  event  of  his  death  to  two  persons  jointly,  who 
were  intrusted  with  the  management  of  the  fund  during  his  life. 
The  institute  never  recovered  the  use  of  his  reason ;  but  he  had 
made  a  will  before  he  became  insane,  and  before  the  legacy  vested 
in  him,  and  it  was  held  that  this  will  took  effect  on  the  estate  and 
sufficed  to  defeat  the  substitution. 

1137.  A  conditional  institution  may  be  (a)  in  favour  of  indi- 
viduals named  in  the  will,  or  (6)  of  survivors,  or  (c)  of  heirs, 
executors,  or  other  personce  designatce.  (a)  Where  the  institution 
is  of  individuals  by  name,  no  question  is  likely  to  arise,  (b)  This 
case  may  be  illustrated  by  Paul  v.  Home,^  where  a  testator  assigned 
and  disponed  to  A.  and  6.  '*'  equally  between  them,  and  in  the  case 
of  the  death  of  either  without  heirs  of  his  or  her  body  to  the 
survivor  of  them,  my  whole  real  and  personal  effects  whatsoever," 
and  this  was  held  to  be  only  a  conditional  institution.  A  similar 
decision  was  given  regarding  a  destination  to  a  testator's  children 
"  equally  among  them,  and  the  lawful  issue  of  their  bodies,  and 
failing  any  of  them  by  death  without  lawful  issue  of  their  bodies  to 
the  survivors  equally."  ^  The  subject  of  survivorship,  in  its  various 
and  complex  relations,  is  reserved  for  separate  discussion,    (e)  The 


^  Jhfer  V.  CamUhers,  1874,  1  R  943. 
Note  that  this  deciaion  is  adverse  to  the 
doctrine  of  *' protected  saoceaaion"  as 
developed  in  the  cases  of  Mauy  and  Oibum 
(tn/m.  Section  II.). 

3  Watton  V.  Gijfen,  1884,  11  R.  444. 


»  Fyfft  V.  PjOte,  18  July  1841,  3  D. 
1205.  See  contra^  Oampbdl  v.  CampltK^ 
17  Feb.  1743,  1  Civ  St  ft  P.  343. 

«  Paul  y.  Home,  1872»  10  Macph.  937. 

0  Stiven  t.  Brown*$  Tn.,  1873,  11 
Macph.  262. 
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conditional  institution  of  heirs  in  its  general  relations  may  here  be  c?hap.  xixiv. 
briefly  noticed,  under  reference  to  a  subsequent  chapter  on  the 
construction  of  designative  destinations.  A  conditional  institution 
of  heirs  may  be  made  in  any  terms  sufliciently  expressive  of  the 
intention  of  the  testator  to  prefer  the  legal  representatives  of  the 
beneficiary  to  his  own  representatives,  as  appears  from  the  fol- 
lowing, among  other  cases,  in  which  gifts  over  to  heirs  or  represen- 
tatives of  legatees  have  received  effect  as  conditional  institutions. 

1138.  In  Inglis  v.  MUler}  and  Boston  v.  Horsburgh?'  the  Conditional  in- 
destination  was  to  "  heirs,  executors,  or  assignees ; "  in  Graham  v.  Jeiw,  execu. 
Hope?  and  Torrie  v.  Mwrme,^  to  "  heirs  and  assi<^nees ; "  in  SuUie  ***"»  •^^jptr- 
V.  SuUie,^  to  "  heirs  and  assignees  whatsoever ; "  and  in  Lawson  natm, 
V.  Stewart,^  to  "executors  or  next  of  kin."  In  all  these  cases 
the  destination  was  sustained  as  a  conditional  institution  in  favour 
of  the  next  of  kin  of  the  beneficiary  or  legatee.  In  Torrie'a  case, 
where  the  legatee  was  illegitimate,  the  doctrine  was  laid  down  that 
the  Crown  was  not  comprehended  in  a  destination  to  heirs.  Lord 
Glenlee  observing  that  the  gift  of  bastardy  was  in  its  inception 
different  from  that  of  ultimus  Jiceres,  for  that  a  bastard  had  at 
common  law  no  heirs  except  the  heirs  of  his  body.^  In  the  case 
of  Hunter  v.  Kisbd?  two  unmarried  sisters  executed  a  mutual 
settlement  conveying  their  whole  heritable  and  moveable  estate  to 
the  longest  liver  in  liferent,  "  and  to  the  heirs  of  the  longest  liver 
in  fee ;"  and  this  was  followed  by  a  destination- over  to  heirs  of  a 
particular  class.  It  was  held  that  the  word  "  heirs  "  in  the  con- 
ditional institution  must  be  construed  heirs  of  the  body  ;  because, 
imless  the  expression  were  so  limited,  the  effect  of  the  settlement 
would  be  to  let  in  heirs  whatsoever,  to  the  exclusion  of  those  who 
were  specially  favoured  in  the  subsequent  destination.  Again, 
where  a  truster  directed  the  execution  of  a  conveyance  of  the 
residue  of  his  estate  in  favour  of  his  daughter,  for  her  liferent  use 
allenarly,  and  to  the  heirs  of  her  body  in  fee,  whom  failing,  to 
charities,  it  was  held  that  this  was  conditional  institution,  and  that 
the  heirs  of  the  beneficiary  had  a  right  preferable  to  the  claim  of 
the  charities.^  A  declaration  that  a  legacy  shall  bo  "  held  and 
enjoyed "  by  the  beneficiary,  his  heirs  and  assignees,  will  receive 

1  Iw^u   V.   Mmer,  1760,   M.    8084.  »  SuUie  v.  SvUie,  19  Jan.  1809,  F.C. 

Sed  also  Lycn  v.  Oray^  1751,  Elchies,  '  Lawwn  y.  Stewarit  20  June  1827,  2 

"  TeBtament,"  No.  11  ;  Innes  v.  /nne*,  W.  ft  S.  625. 

1670,  M.  14,880,  4272.  ^  10  Sh.  603. 

3  Bosttm  y.  Borabinyh,  1781,  M.  8099.  »  Hunter  y.  Ni^}et,  14  Noy.  1889,  2 

*  Oraham  y.  ffope,  1807,  M.  "  Legacy/'  D.  16,  and  see  Tinnoeh  y.  APLewnan,  26 
App.  No.  8.  Noy.  1817,  F.C. 

*  Torrie  v.  Mun$ie,  81  May  1832,  10  •  Simpton't  Trt,  y.  Simpton,  1889,  17 
Sh.  £97.  R.  248. 
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CHAP.  xxxTv.  effect  as  an  implied  trust  for  the  benefit  of  the  heirs  in  the  event  of 
the  legatee's  predecease.^  It  is  doubtful  whether  a  mere  power  to 
a  legatee  to  distribute  a  fund  amongst  his  children  imports  a  con- 
ditional institution  of  the  children  even  where  there  is  no  destina- 
tion-over in  the  event  of  the  failure  to  exercise  the  power.* 
Limiution  to  1139.  But  a  destination  to  a  legatee  and  his  heirs  and  assignees 

Mecutora *in*''^  ^^^  ^^^  ^  construed  as  a  conditional  institution  of  heirs  where 
some  cases       the  sense  of  the  passage  is  adverse  to  such  a  construction  ;  and  in 

coDstraed  as  *  o  *        ^ 

merely  giving  the  case  of  a  direction  to  trustees  to  convey  in  these  terms,  it  is 
resrto  a!^  necessary  to  look  to  the  context  to  see  whether  the  testator  meant 
to  direct  an  absolute  conveyance,  or  a  conveyance  to  the  legatee 
with  a  substitution  in  favour  of  his  heira  In  the  case  of  a 
direction  to  convey  to  A.  or  his  heirs,  the  heirs  are  clearly  in- 
stituted on  the  failure  of  A. ;  but  a  direction  to  convey  to  A.  arid 
his  heirs  and  assignees  (especially  where  the  subject  is  heritable 
estate)  would  rather  appear  to  point  to  a  conveyance  to  A.  in  fee- 
simple,  heirs  being  mentioned  merely  by  way  of  "limitation/* 
Such  was  the  interpretation  put  upon  a  direction  in  these  terms  in 
the  case  of  Donald*s  Trustee  v.  Donald.^  The  testator  directed  his 
trustees  to  allow  his  son  J.  D.  the  liferent  use  and  enjoyment  of 
certain  lands,  and,  in  the  event  of  his  having  any  lawful  children, 
to  dispone  the  same  to  him  and  his  heirs ;  but  in  the  event  of  bis 
having  no  lawful  children,  tlien  to  dispone  tJu  sanu  to  the  iestalor^s 
son  W,  D.  and  his  heirs  and  assignees,  and  that  on  his  attaining  the 
age  of  twenty -one  years  complete.  W.  D.  died  without  attaining 
majority.  It  was  held  that  the  right  under  this  bequest  was  made 
conditional  on  W.  D.  attaining  twenty-one ;  that  the  heirs  of  W. 
D.  were  only  intended  to  take  in  succession  to  him,  and  were  only 
mentioned  as  persons  to  whom,  as  well  as  to  W.  D.,  the  conveyance 
in  favour  of  W.  D.  was  to  be  made  if  the  event  happened  on  whicli 
the  right  to  a  conveyance  was  contingent.*  The  principle  and 
also  the  grounds  on  which  exceptions  to  it  are  admitted  are  ex- 
plained in  a  lucid  manner  by  the  late  Lord  President  in  Findlay 
V.  MackeTizie,  where  in  special  circumstances  a  gift  to  a  wife,  her 
heirs  and  assignees,  was  held  to  be  personal  to  the  legatee.^ 

SECTION  II. 

Protected  Destinations  under  Trusts. 

Contracts  of  1140.  A  right  of  succession  which  cannot  be  defeated  by  the 

marnage.         gratuitous  act  of  the  immediate  fiar  is  a  well-established  species  of 

1  EaA  of  Moray  v.  Siwirty  1782,  M.       1864,    2    Maqib.    922.    See  Alton   v. 
8103.  JTamUUm,  1797,  M.  11,376. 

»  Scott  V.  Carfrae,  1769,  M.  8090.  *  2  Macph.  925. 

«  Donald*8  Trs,  v.  Donald,  26  March  »  Findlay  v.  Maekemie,  1875,    2    R, 

909. 
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right  under  contracts  of  mamage,  and  the  reason  why  such  rights  chap.  mxiv. 
are  protected  is  because  they  depend  on  contract,  and  are  governed 
by  the  rule  that  in  resisting  a  claim  which  is  founded  on  obligation 
a  gratuitous  alienee  has  no  higher  title  than  his  cedent. 

1141.  The  extension  of  the  principle  of  protected  destination  Protected 
to  testamentary  provisions  was  undoubtedly  a  new  departure  in  S^JJ »  " 
the  law  of  Scotland.     The  case  of  Lady  Massy}  albeit  a  decision  of  tesumenury 
a  Court  of  seven  Judges,  has  not  been  received  with  favour  in  the 
profession ;  it  has  only  been  followed  in  one  subsequent  case,  and 

the  Judges  have  more  than  once  refused  to  apply  the  principle  in 
circumstances  not  dissimilar  to  those  of  the  leading  case.*  But  in 
the  present  state  of  the  law  it  must  be  recognised  that  a  gift  to  a 
married  woman  in  fee,  whom  failing,  to  her  issue  or  to  the  other 
legatees,  is  so  far  a  protected  destination  that  the  institute  is  dis-* 
abled  (at  least  during  the  subsistence  of  the  mairiage)  from  alienat- 
ing  the  fee  by  gratuitous  deeds,  mortis  causa  or  inter  v^ivos.  The 
terms  of  the  destination  in  Lady  Massy's  case  were :  "  I  appoint  my 
trustees  to  pay  to  Isabella  More  Nisbet,  now  Lady  Massy,  my 
grandniece,  and  her  heirs,  the  sum  of  £5000  sterling,  to  be  settled 
by  my  said  trustees  on  herself  and  her  issue,  with  power  to  her  of 
disposal  in  the  case  of  no  issue,  and  failing  issue  and  disposal  by 
her,  to  return  to  her  own  heirs,  excluding  those  of  her  liusband." 

1142.  Now,  as  the  writer  is  not  professing  to  offer  a  mere  Criticism  of 
digest  of  decisions,  he  may  say  that  in  his  apprehension  the  mean-  ^^®  *^°  ^*' 
iug  of  this  bequest  is  perfectly  clear  and  unambiguous.  The 
testator  begins  by  announcing  that  she  is  giving  a  benefit  to  Lady 
Massy  and  her  heirs,  and  as  no  person  can  take  concurrently  with 
her  heirs,  successive  interests  are  indicated.  Then  she  directs  how 
this  is  to  be  accomplished,  viz.,  by  a  settlement  on  the  lady  and 
her  surviving  issue,  with  a  power  of  disposal  on  failure  of  issue. 
The  proper  way  of  carrying  out  such  a  direction  would  seem  to  be 
by  an  assignment  of  the  fund  to  tmstees,  to  hold  for  the  lady  for 
life  and  her  issue  in  fee,  with  a  destination-over  to  such  persons  as 
the  liferentrix  might  appoint,  whom  failing,  to  her  own  heirs.  The 
decision,  however,  was  that  the  trustees  of  the  testatrix  were  to 
invest  the  fund,  *'  and  to  take  the  securities  in  favour  of  Lady 
Massy  in  fee,  exclusive  of  the  jus  mariti  of  her  present  or  any 
future  husband,  and  after  her  death  to  her  children  by  the  present 
and  any  future  marriage,  equally  among  them,  also  in  fee,  subject 
to  the  condition  that  the  right  of  succession  of  the  said  children  to 
a  sum  equal  to  the  proceeds  of  the  said  legacy  on  the  death  of 

1  Matty    V,    ScoU't    Trt.,    1872,    11      1877,     6    R.    154 ;    MickeTt    Judicial 
Macph.  173.  Factor  v.  OlipharU,  1892,  20  R.  172. 

>  See,  for  example,  Houston  v.  Mitchell, 
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CHAP.  zzxiT.  their  mother  shall  not  be  defeated  or  prejudiced  by  any  gratuitous 
act  or  deed  done  or  executed  by  her,  whether  inter  vivas  or  mortii 
causa,"  with  power  of  disposal,  &c,  as  in  the  will.  Now,  if  the 
word  "  settle  "  does  not  entitle  the  trustees  of  the  will  to  make  a 
settlement  of  the  nsual  kind  in  liferent  and  fee,  it  is  hard  to 
understand  how  it  can  be  taken  to  include  a  power  to  settle  under 
such  unusual  conditions  as  are  here  quoted,  and  the  proper  alterna- 
tive construction  would  appear  to  be  that  the  fund  should  be  secured 
so  as  to  give  the  fee  to  the  institute,  with  a  simple  substitution, 
which  of  course  would  be  defeasible  by  the  act  of  the  institute,  a 
power  of  disposal  being  unnecessary.^  But  in  the  later  case  otStudd 
V.  Cook*  where  heritable  property  in  Scotland  was  settled  in  ^  tail 
male "  on  a  series  of  heirs,  the  decision  was  that  the  lands  were 
destined  in  liferent  and  fee  to  the  persons  successively  named  and 
the  heirs  of  their  bodies  respectively,  on  the  ground  that  this  was 
the  nearest  equivalent  to  an  English  settlement  in  tail  mala  The 
principle  of  this  decision  is  that  when  a  settlement  is  made  or 
directed  so  as  to  secure  certain  interests,  the  trustees  or  the  Court 
are  not  restricted  to  follow  the  words  of  the  direction,  but  such  a 
settlement  is  to  be  understood  as  will  give  legal  effect  to  the 
declared  intention  of  the  truster ;  and  if  this  principle  were  applied 
to  such  a  direction  as  was  given  in  Lady  Massy's  case,  it  hardly 
admits  of  doubt  that  the  settlement  which  would  carry  out  the 
testator's  wish  would  be  a  settlement  in  liferent  and  fee,  with  a 
power  of  disposal  to  the  parent  in  case  of  failure  of  issue.  There 
is  a  considerable  body  of  decisions  relating  to  legacies  and  shares 
of  residue  which  trustees  were  directed  to  secure  in  such  manner 
that  the  income  should  be  enjoyed  by  a  pai'ent  in  liferent  and 
the  children  in  fee.  These  decisions  are  noted  in  treating  of  the 
powers  of  trustees.  The  present  section  is  confined  to  direct 
destinations  containing  effective  restrictions  on  the  powers  of  the 
institute.  This  is  a  form  of  settlement  which  is  verv  unusual :  and 
it  must  be  admitted  that  the  effect  which  has  been  given  to  such 
restrictions  on  the  power  of  voluntary  disposition  is  scart»ly  con- 
sistent with  the  principle  that  a  substitution  to  a  fee  is  defeasible 
at  the  will  of  the  institute. 

^  The  wme  criticiBm  may  be  applied  to  *  Studd  v.  Cooit,  1883,  10  B.  (H.L.>, 

the  decinon  in  OibtorCt  Tn,  v.  Rou^  1877,      53  ;  affirming  8  R.  219. 
4  R.  1038. 
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SECTION  I. 

Destination  to  Survivors,  in  what  cases  implied. 

1143.  The  right  of  survivorship  may  be  defined  to  be  the  con-  Express  and 
ditional  institution  of  all  the  individuals  of  a  class  who  may  survive  tut^on  of  sar- 
a  certain  event,  consequent  upon  the  failure  of  those  who  may  die  ^*^^"' 
before  that  event.  Survivorship  is  either  express  or  implied. 
Where  an  interest  in  a  succession  is  given  to  certain  persons  and 
to  those  who  shall  survive  at  a  specified  period  of  time,  the  terms 
of  the  grant  denote  a  conditional  institution  of  the  legatees  surviv-* 
ing  the  specified  period  of  vesting,  and  no  question  of  construction 
can  arise.^  Again,  where  a  legacy  or  share  of  succession  is  given 
to  a  plurality  of  persons  collectively,  without  any  words  importing 
a  severance  of  interests,  each  of  the  legatees  is  understood  to  be 
instituted  to  the  entire  bequest,  subject  only  to  the  condition  of 
sharing  it  with  any  of  the  others  in  whom  a  right  may  vest. 
Under  such  a  form  of  bequest  the  testator  is  understood  to  mean 
that  any  of  the  instituted  legatees  should  take  the  subject  in  pre- 
ference to  his  heir-at-law.* 

1141.  But  in  order  to  raise  the  implication  of  survivorship,  it  implied  snr- 
is  necessary  that  the  same  estate  should  be  given  jointly  to  the  J^Jia^^wfiere^^ 
same  legatees.    This  principle  is  well  exemplified  in  a  case*  where  the  same  e«tat« 
a  truster  disponed  certain  estate  to  his  nephew  Dr.  P.  for  his  own  to  a  plurality 
use,  under  burden  of  an  annuity  of  the  interest  of  £2000  to  a  niece,  ^^P*™^"'* 
adding,  "  in  regard  his  (the  nephew's)  legal  heirs  are  not  my  natural 


^  There  nmy,  however,  arise  a  question 
on  the  terms  of  the  deed  or  will,  whether 
a  testamentary  destinataon  to  snryivors 
was  reaUy  intended.  See  McMillan  v. 
M'MiUan,  28  Not.  1850,  18  D.  187; 
CruMikanii  ▼.  Cruickshanka,  10  Dec 
1853,  16  D.  168. 


'  Barber  v.  PindlcUer,  TuUoch  ▼.  Welahf 
Breadalbane'i  Trt,  ▼.  PringUy  and  other 
oases  dted  infra. 

*  Purtdl  V.  Elder,  24  March  1865,  3 
Macph.  (H.L.)  59. 
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CUatM  of  fiir- 
▼iTonhip  pri- 
marily import 
oonditioniu 
institation. 


beirs,  it  is  hereby  provided  and  declared  that,  failing  the  said  Dr.  P. 
and  C.  P.  (the  niece),  who  are  equally  near  to  me,  without  leaving 
legitimate  children  by  one  or  other  of  them,  the  property  hereby 
conveyed  to  them  shall  devolve  upon  and  belong  to  the  children  of 
my  cousinS'german."  Here  the  intention  to  favour  the  families  of 
the  two  individuals  named  is  very  strongly  manifested  in  the  ex- 
planatory part  of  the  provision ;  yet  it  was  held  by  the  House  of 
Lords  that  under  that  form  of  gift  the  niece  took  nothing  by  way 
of  survivorship,  and  that  on  the  death  of  the  nephew  the  whole 
fund  (subject  to  her  annuity)  went  over  to  the  testator's  second 
cousins. 

1146.  A  conditional  institution  by  way  of  survivorship  is  under- 
stood to  be  operative  during  the  whole  period  in  which  the  vesting 
of  the  succession  may  remain  in  suspense,  under  the  provisions  of 
the  will  or  settlement.  The  right  of  survivorship  is  of  course  indis- 
putable when  it  is  expressly  referred  to  the  period  of  distribution ; 
and  this  rule  applies  to  legacies  of  heritage,  and  provisions  payable 
out  of  entailed  estates,  as  was  held  in  Aitchison  v.  Allan,  where 
the  trust-deed  declared  that,  in  the  event  of  the  death  of  any  of  the 
granter's  children  before  marriage  or  majority,  the  provision  should 
be  equally  divided  among  the  surviving  children.  This  was  found 
to  import  a  conditional  institution  in  favour  of  the  sun^ivors  to  the 
share  of  a  predeceasing  legatee,  and  not  merely  a  substitution.^ 
Questions  sometimes  arise  as  to  which  of  the  objects  of  a  destina- 
tion the  condition  of  survivorship  is  applicable  to,  of  which  the 
the  case  of  Chalmers  v.  Chalmers^  oflers  an  illustration.  A  father 
disponed  mortis  causa  four  different  subjects,  one  to  each  of  three 
children  by  his  first  marriage,  and  the  fourth  to  two  children  of 
the  second  marriage,  equally  between  them,  all  in  liferent,  with 
a  gift  of  the  fee  to  the  children  of  the  respective  liferenters. 
There  was  a  general  proviso,  "  that  in  the  event  of  the  decease  of 
any  of  my  children  without  lawful  issue,  the  share  or  shares  of 
such  deceaser  or  deceasers  shall  accresce  and  belong  to  the  sur- 
vivors  or  survivor  of  them  equally  in  liferent,  and  to  the  lawful 
issue  per  stirpes  in  fee,  but  without  prejudice  to  the  former  destina- 
tions." On  the  predecease  without  issue  of  one  of  the  two  children 
of  the  second  marriage,  to  whom  one  of  the  subjects  was  disponed 
in  liferent,  it  was  held  that  the  survivor  of  these  two  was  entitled 


>  AUchiton  y.  AUan,  16  Feb.  1881,  9 
Sh.  451 ;  and  see  BMrneti  v.  BumeUj  4 
March  1854,  16  D.  780  ;  SmUk  v.  SmiiK, 
1710  ;  DmkoLm,  ▼.  DenhUm,  1726«  M. 
6346.  Accordingly,  in  the  cases  on  sur- 
vivorship, eiamined  in  a  subsequent  sec- 
tion  of    this    chapter,   which    are   very 


numerous,  the  only  qnestion  raised  wu 
as  to  whether  the  force  of  the  dause  of 
survivorship  extended  to  the  period  inter> 
mediate  between  the  death  of  the  teBtafa>r 
and  the  term  of  distribution. 

9  ChaUnen  v.  Ck<din€r$,  22  May  1827, 
5  Sh.  687,  N.£.  641. 
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to  the  entire  subject  jure  accrescsndi,  to  the  exclusion  of  the  children   chap,  xxxv. 
of  the  first  marriage. 

1146.  The  right  of  survivorship  is  implied  wherever  a  legacy  is  Doctrine  of 
conceived  in  terms  which,  in  the  contemplation  of  law,  amount  to  jl^^dwtina- 
a  joint  destination.     The  use  of  the  word  "jointly  "  implies  sur-^*^"** 
vivorship;*  and  according  to  Professor  Bell  the  addition  of  the  word 

"  severally  "  does  not  detract  from  the  force  of  the  joint  bequest. 
Where  the  legacy  is  destined  simply  to  two  or  more  parties,  with- 
out the  addition  of  words  importing  either  joinder  or  severance,  it 
has  been  held,  in  conformity  with  the  principles  of  the  Civil  Law, 
that  the  fus  accreiteeTuIi  was  implied.  Thus,  a  liferent  to  three 
daughters  "during  all  the  days  of  their  lives  respectively,"  was 
held  to  be  total  in  the  person  of  the  surviving  daughter;  Lord 
Glenlee  observing  that  the  legatees  were  conjunct  et  red  re?-Ws.* 
So  also,  in  a  later  case,  where  there  was  a  conveyance  of  a  succes- 
sion to  several  parties  in  shares,  followed  by  a  simple  destination  to 
the  same  parties  as  residuary  legatees.  Lord  J.-C.  Inglis  observed 
that  the  latter  destination  would  have  the  efiTect  of  preventing  an 
intestacy  in  the  event  of  the  failure  of  any  of  the  beneficiaries.' 

1147.  It  may  be  affirmed,  on  the  authority  of  the  Breadalbanc  Whether  the 
Trust  case,*  that  where  a  joint  destination  is  so  expressed  as  to  ^br^M^ 
imply  a  substitution  in  favour  of  the  surviving  crantee,  it  will  also  lapsed  interei-te 
operate  as  a  conveyance  of  the  entire  subject  to  any  of  the  donees 

who  accept,  in  the  event  of  the  others  declining  the  bequest  or 
betaking  themselves  to  their  legal  rights.  The  principle  that  the 
testator  prefers  that  either  of  the  legatees  should  succeed  rather 
than  his  heir-at-law,  is  applicable  whether  the  joint  destination 
fail  through  non-acceptance  or  through  non-survivauce.  The  case 
of  Duff's  Trustees^  raised  the  question  whether  accretion  would 
take  effect  under  a  joint  bequest  to  societies  of  a  particular  class 
in  certain  towns,  some  of  these  towns  having  no  organisation  of 
the  kind  contemplated.  It  would  appear  that  the  revocation  of  a 
gift  in  favour  of  one  of  a  body  of  joint  legatees  does  not  cause  the 
revoked  interest  to  accresce  to  that  which  is  not  revoked  ;  but  that 
the  benefit  accrues  to  the  residuary  legatee.® 

1148.  Where  a  legacy  is  given  to  a  plurality  of  persons  in  sJiairs  Doctrine  of 
(whether  of  unequal  or  of  equal  amount),  the  death  of  any  of  the  JlS^extend  k!* 

1  Stoir,  8,  8,  27  ;  BeU's  Fr.  §  1879.  *  Brtadalhane  Tra.  v.  Prtngle,  15  Jmn.  Jij^"***  ^" 

>  Barber  ▼.  FindkUer,  6  Feb.  1885,  13  1841,  3  D.   357.    Here  the  deetioation 

Sh.  422 ;  Tull4)ch  v.  Wdah,  23  Nov.  1838,  w»8  held  not  to  be  joint ;  but  the  principle 

1  D.  94  ;  a.e  Breadalbane  Tr$,  v.  Latiy  was  recognised. 

M,  Pringle,  15  Jan.  1841,  3  D.  357,  364  ;  *  Duff's  Tr%,   ▼.   Society  of  Scripture 

BumeU  ▼.  Burnett,  4  March  1854, 16  D.  Beadert,  24  D.  557,  note. 

780.  <  ScoU  ▼.  Scott,  7  Feb.  1843,  5  D.  £20. 
'  Alve$  V.  Alve$,  8  Nov.  1861,  23  D. 

712,  716. 
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share  of  the  predeceasing  legatee ;  for  although  here  the  legatees 
are  formally  coDJoiued,  the  manifest  intention  is  to  give  separate 
legacies  to  each  out  of  a  common  fund.  It  was  debated  amongst 
the  authorities  in  the  Civil  Law,  whether  th^jusaccrescendiiiAriot 
extend  to  legacies  in  which  the  grantees  were  conjuiidi  verbii  tan- 
turn,  as  well  as  to  the  case  of  l^atees  eanjuncii  re  et  verbis,  Yinnius 
was  of  opinion  that  the  right  of  accretion  had  place  in  both  cases.^ 
But  ultimately  the  more  limited  application  of  this  right,  as 
expounded  by  Voet,*  was  received ;  and  this  view  of  the  case  was 
adopted  by  Lord  Stair  in  the  passage  referred  to.' 
What  terms  1148.  Accordingly,  it  may  be  taken  that  in  the  law  of  ScoUand 

quert  of  per^  there  is  no  right  of  survivorship  where  the  bequest^  although  con- 
Bkm\r!£m.  ^^^®^  ^^  favour  of  a  plurality  of  persons,  is  in  substance  a  right  to 
separate  shares  ;  as  in  the  case  of  a  legacy  to  certain  persons  "in 
equal  shares/'  "  equally  and  proportionally,"  *  or  "  equally  between" 
the  legatees;*  or  ** to  be  equally  di\dded"  between  them;*  or 
"  equally  betwixt  them,  share  and  share  alike ; "  ^  or  in  any  other 
form  denoting  a  severance  of  interests.  This  construction  was 
applied  to  a  bequest  of  residue  in  a  case  which  received  great  con- 
sideration, and  in  which  the  nature  of  the  interest  was  relied  on 
as  creating  a  distinction.^  The  application  of  the  rule  to  residue 
was  again  raised  in  the  case  of  Paxtan,^  but  without  success.  It 
was  argued  before  a  Court  of  seven  Judges,  whose  unanimous 
opinion  was  thus  expressed  by  the  Lord  President  Inglis:— 
"  There  is  a  rule  of  construction  settled  by  a  series  of  decisions 
beginning  in  the  last  century,  and  coming  down  to  the  case  of 
Btcchafian*8  T^i^udecs^^  in  1883,  to  the  effect  that  when  a  legacy  is 
given  to  a  plurality  of  persons  named  or  sufficiently  described  for 
identification, '  equally  among  them,'  or  *  in  equal  shares,'  or  'share 
and  share  alike,'  or  in  any  other  language  of  the  same  import,  each 
is  entitled  to  his  own  share  and  no  more,  and  there  is  no  room 
for  accretion  in  the  event  of  the  predecease  of  one  or  more  of  the 

1  Vinn.  Inst  2,  20,  16,  eventB,  adjected  to  a  deetinaUon  in  favour 

'  Voet  ad  Pand.,  80,  1,  59  e(  9eq,  (De  of  individuals  ctmjuneii  vtrbU  imttum,  is 

Legatis).  favourable  to  the  implication  of  Bimrivor- 

'  Stair,  8,  8,  27.  ship,  where  the  event  does  not  happen  on 

^  PaUrton  v.  PaUrton,  1741,  M.  8070.  which  the  survivonhip  !■  contingenk  See 

'  Breadalbane  Tra.  v.  Prinyle,  15  Jan.  Lord  MoncreiflTB  note  in  TvUo^  v.  Wdsk, 

1841.  8  D.  857.  1  D.  97. 

•  Rote  V.  Jtote,  1782,  M.  8101.  »  PtucUm's  Tn.  v.  Owpif,  1888,  18  K. 

7  TorrU:  v.  Mwuie,  81  May  1832,  10  1191,  where  aU  the  authoritiee  are  dted 

8h.  597.  and   examined.      See  p.  1197  for  the 

'  Torrie  v.  Munne,  tuftra.    The  eflect  paieage  dted. 

of  words  of  severance  may,  however,  be  '^  Bu(kanan*»  Tn.,  1883,  20  S.LB- 

controlled  by  the  context ;  and  it  would  666. 

seem   that  a  destination-over  in  certain 
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legatees.    The  rule  is  applicable  whether  the  gift  is  iu  liferent  ^  or   chap,  mv. 
in  fee  to*  the  whole  equally,  and  whether  the  subject  of  the  bequest 
be  residue,  or  a  sum  of  fixed  amount,  or  corporeal  moveables.' 

1160.  The    operation    of    the    rule    which    gives   words    of  The  rule  \a 
severance  the  force  of  an  exclusion  of  the  fas  accreaceiidi  appears  ^^£  to  indi- 
to  be  confined  to  bequests  given  to  individuals  named  or  designed.*  vid«»i«^y 

A  o  o  name. 

The  cases  cited  in  the  preceding  paragraph  were  of  this  description, 
being  in  all  the  instances  bequests  to  persons  named  and  designed,  f 
sometimes  with  and  sometimes  without  reference  to  their  relation- 
ship to  the  testator.  Legacies  such  as  are  given  to  a  class  of  persons 
designated  as  standing  in  a  certain  relation  towards  the  testator 
{e.g.  to  "children")  do  not  appear  to  fall  within  the  rule.  It  is  else- 
where shown  that  such  legacies  are  held  to  be  given  to  the  members 
of  the  class  answering  the  description  at  the  period  of  the  vesting 
of  the  succession  ;^  and  this  construction  holds  good  whether  the  j 
destination  is  to  the  legatees  jointly  or  ''  equally  among  them."  ^ 

1161.  The  best  exposition  of  the  doctrine  of  implied  survivor-  Destinations  to 
ship,  in  the  case  of  legacies  to  a  class  of  persons  will  be  found  in  tothesnrrMng 
the  opinions  delivered  in  Douglas  v.  Douglas,^  where  it  was  expressly  ^*"^y"of^', 
ruled  that  the  use  of  words  of  severance  in  such  a  legacy  did  not  fonn  of  the 
prevent  the  right  from  vesting  in  those  of  the  class  who  survived  ^  *"* '°"' 
the  testator ;  and  consequently,  that  no  part  of  the  legacy  lapsed 

by  reason  of  the  non-survivancc  of  other  persons  answering  the 
designation.  The  testator  conveyed  his  estates  to  trustees  for  the 
purpose,  inter  alia,  that  one-third  part  of  the  residue  thereof  should 
be  received  by  his  wife  as  her  absolute  property,  and  as  to  the 
other  two-third  parts  of  the  residue,  that  this  should  be  possessed 
by  his  wife  in  liferent,  and  after  her  death  be  paid  and  delivered 
"  to  my  nephews  and  nieces,  children  of  G.  D.,  M.  D.,  J.  D.,  and 
A.  D.,  equally  among  them,  share  and  share  alike,  and  their  heirs, 
executors,  and  successora"     The  testator  was  survived  by  his 


1  £.g.,  Sp.  Ca.  Stolne's  Tra.,  1883,  15 
B.  340. 

>  E.g.,  Sp.  Ca.  Wavchope,  1882,  10  R. 
441. 

>  See  CarUton  v.  ThomMon^  80  July 
1867,  5  Macph.  (H.L.)  157  ;  Law  Rep. 
1  Sc.  App.  241.  Lord  Culonsay'ii  opinion, 
though  not  very  definite,  appears  to  sup- 
port our  afcatement  of  the  law  substan- 
tially. 

*  Chapter  XLII.  (Bequests  to  Hein, 
Next  of  Kin,  &c.) 

*  Ruthtrfard  r.  TumbuUy  30  May 
1821,  1  Sh.  38,  N.E.  87  (legacy  to  chil- 
dren  **  to  be  equally  divided  ") ;  RusteU 
V.  RtMeU^  25  Feb.  1835,  13  Sh.  551  (to 


younger  children  "equally  between  or 
among  them ") ;  Mackenzie  v.  Dickson, 
11  March  1810,  2  D.  838  (annuity  to 
grandchildren  "equally  amougst  them 
during  their  rsspective  livee ") ;  Mac- 
dougaU  v.  MacdougaU,  6  Feb.  1866,  4 
Macph.  372  (to  grandnephews  "  equally  " 
in  liferent,  and  their  issue  "equally"  in 
fee).  In  all  these  cases  the  entire  subject 
was  held  to  vest  in  the  suryivors.  See 
also  dicta  in  ScoU  v.  ScoU,  5  D.  520,  per 
Lord  Moncreiff,  p.  528,  and  per  Lord 
J.-G.  Hope,  p.  529. 

*  Douglas  v.  Douglas,  31  March  1864, 
2  Macph.  1008  ;  and  see  Loekwood^s  Trs, 
V.  Paleoner,  11  July  1866,  4  Macph.  1036. 
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CHAP,  iixv.  widow,  and  by  twenty-two  nephews  and  nieces,  children  of  the 
persons  named  in  the  will.  The  question  was  whether  t\xo  nieces 
who  survived  the  testator,  but  died  before  the  liferentrix,  took  a 
vested  interest  transmissible  by  will.  The  Lord  Ordinary  held 
that  they  did  not^  and  that  the  shares  which  would  have  fallen  to 
them  passed  to  their  legal  representatives  under  the  subsequent 
destination.  His  Lordship's  judgment,  however,  was  recalled  by 
the  First  Division  of  the  Court,  who  found  that  the  succession 
vested  at  the  death  of  the  truster  in  all  the  nephews  and  nieces 
then  surviving.  It  is  assumed  in  both  judgments  that  the  bequest 
operated  in  favour  of  those  members  of  the  class  who  survived  the 
testator.  Lord  Kinloch  observed :  ^  *'  The  bequest  here  made  is  in 
favour  of  a  class,  and  it  appears  to  the  Lord  Ordinary  tbat  the 
sound  construction  of  the  deed  is  to  hold  the  bequest  to  pass  to  all 
who  should  be  members  of  that  class  at  the  death  of  Mrs.  C.  D. 
(the  liferentrix),  which  is  the  date  of  payment  and  distribution." 
Lord  Curriehill,  delivering  the  opinion  of  the  Court,  said:^  "The 
provision  is  in  favour  of  a  class,  which  means  that  an  equal  pro 
indiviso  share  of  the  residue  was  provided  to  each  individual 
included  in  that  class ;  and  the  vesting  of  the  right  to  such  a  share 
in  each  of  these  individuals  at  the  death  of  the  testator  was  quite 
consistent  with  their  number  being  either  diminished  by  deaths  or 
increased  by  births  before  the  arrival  of  the  term  of  payment  In 
the  former  of  these  alternatives,  the  effect  of  the  death  of  any  one 
or  more  of  the  twenty-one  nephews  or  nieces  would  only  have 
been  tbat  the  legal,  testamentary,  or  conventional  successors  of 
each  of  such  defuncts  would  take  his  or  her  one-twenty-first  share. 
And  in  the  latter  alternative  it  might  be  a  question  whether  any 
nephew  or  niece,  born  during  the  survivance  of  the  widow,  would 
have  been  entitled  to  share  in  the  residue." 
Whether  jiM  1162.  The  case  of  WriffhVs  Executors  v.  Robertson^  raises  the 

^IntbMuesta  ^^^^^^^^  whether  the  jus  accrescendi  implied  in  joint  bequests  has 
haa  the  force  of  the  force  of  a  Substitution  as  well  as  of  a  conditional  institution. 
The  question  is  of  considerable  importance  in  practice,  since,  if 
answered  in  the  affirmative,  the  result  would  be  that  even  where  a 
right  of  succession  was  held  to  vest  in  persons  constituting  a  class 
a  morte  testdtoris,  the  bequest  would  continue  to  be  affected  with 
the  condition  of  survivorship  until  the  money  were  paid  or  the 
destination  lawfully  evacuated.  The  share  of  a  legatee  dying 
before  payment  would  in  that  view  be  carried  by  his  will,  if  he 
left  one ;  but  if  he  died  intestate,  it  would  pass  to  the  survivors  of 
the  class,  and  not  to  the  legatee's  next  of  kin.^ 

^  2  Mecph.  1010,  note.  *  In  the  case  of  mairuge  contract  pro- 

'  2  Macph.  1014.  Tiaionfl  to  children,  where  a  vested  inttre^ 

'  Wriffht'8  Exn.  ▼.  Robertton,  20  March  is  held  to  be  taken  at  birth,  a  destinatioQ 

1855,  27  Jur.  S41.  to  survivors  neccnarUy  imports  a  subsU- 
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SECTION  II. 


In  what  cases  Issue  take  as  Survivors. 


1163.  Under  the  ordinary  style  of  a  destination  of  personal 
estate  to  a  family,  provision  is  made  for  two  contingencies,  namely — 
firsts  the  death  of  any  of  the  children,  or  persons  instituted,  leaving 
issue;  and  secondly y  the  death  of  any  of  these  persons  without 
leaving  issue.  The  first-mentioned  contingency  is  usually  provided 
for  by  a  clause  instituting  issue  in  the  place  of  their  parents ;  the 
second  contingency  is  the  one  to  which  a  clause  of  survivorship  is 
applicable,  and  in  correctly  drawn  wills  the  shares  of  such  of  the 
l^atees  as  may  die  without  leaving  issue  are  given  to  the  survivors 
or  survivor  of  the  original  legatees,  and  to  the  issue  of  such  of  the 
legatees  as  may  die  leaving  issue,  pei^  stirpes.  But,  whether  by 
inadvertence  or  design,  it  frequently  happens  that  clauses  of 
*•'  survivorship,"  so  called,  ie.,  clauses  intended  to  provide  for  the 
case  of  the  death  of  an  institute  without  leaving  issue,  either  are 
altogether  silent  regarding  the  claims  of  the  issue  of  other  legatees, 
or  institute  only  the  issue  of  "  survivors,"  or  the  issue  of  "pre- 
deceasers."  In  such  cases  the  question  arises,  whether  issue  can 
be  held  to  be  included  by  implication  in  a  clause  of  survivorship  ?  ^ 
In  a  preceding  chapter,  where  some  general  principles  of  con- 


Whether  under 
an  express  in- 
stitution of 
survivors,  the 
issue  of  de- 
ceased legatees 
held  to  be  in- 
stituted by 
implication. 


totion,  since  no  other  meaning  can  be  as- 
signed  ci^pable  of  satisfying  the  words  of 
the  provision. 

^  In  the  construction  of  destinations  to 
sorvivors  in  English  wills,  the  word  "  sur- 
vivor "  in  certain  cases  has  been  construed 
as  **  others,"  so  as  to  include  the  issue  of 
predeceasing  legatee*,  where  such  issue 
are  previously  instituted.  The  rule  of 
construction  here  referred  to  is  of  a 
very  limited  and  technical  character. 
It  appears  to  be  confined  in  modem  prac- 
tice to  cases  where  there  is  a  gift  over  in 
the  event  of  the  failure  of  aU  the  legatees 
and  their  issue,  a  limitation  which  is  held 
to  imply  an  intention  that  is-iue  should 
take  by  way  of  survivorship  in  preference 
to  the  persons  to  whom  the  succession  is 
given  over.  Thus  in  Doe  d.  Watts  v. 
Wairiewright,  5  T.  R.  427,  a  limitation 
to  survivors  of  a  family  of  children, 
foUowed  by  a  gift  over  '*  in  case  aU  the 
BAid  children  should  die  without  issue," 
was  held  to  carry  a  proportion  of  the 
■hare  of  a  chUd  who  died  without  issue 


to  the  heirs  of  the  body  of  a  child  who 
bad  previously  died  leaving  issue;  and 
in  Cole  v.  Sewdl,  4  D.  &  War.  1,  issue 
were  held  by  Lord  St.  Leonards  to  be 
comprehended  in  a  destination  to  the 
survivors  or  survivor  of  the  settlor's 
daughters,  A,  B,  and  C,  in  consequence 
of  a  subfjetjuent  limitation  to  the  settlor's 
nephew  '*  in  case  the  said  A,  B,  and  C 
should  happen  to  die  without  issue.*' 
Upon  the  authority  of  these  and  other 
cases,  it  was  held  by  the  Lords  Justices 
that  a  destination  to  "  such  of  my  said 
nephews  as  shall  survive,"  followed  by 
a  gift  over,  in  case  of  the  death  of  the 
nephews  and  their  issue,  to  the  settlor's 
right  heirs,  let  in  the  i»sue  along  with 
survivors;  re  Tharp,  33  L.J.  Gh.  59. 
But  where  there  is  no  antecedent  limita- 
tion to  survivors,  a  destination  to  take 
effect  on  failure  of  the  objects  first  named 
without  issue  does  not  raise  by  implica- 
tion a  gift  to  the  issue  of  those  who  have 
died  leaving  issue ;  Dowling  v.  Dowting, 
Law  Bep.  1  Ch.  Ap.  612. 
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CHAP.  xxxT.  struction  are  considered,  the  writer  has  given  the  import  of  the 
eases  (almost  all  of  recent  date)  in  which  it  has  been  sought  to 
extend  the  meaning  of  the  words  "  survivors  and  their  issue,"  so  as 
to  include  the  issue  of  members  of  the  class  who  did  not  in  fact 
.  survive.^  It  is  proposed  here  to  consider  the  more  general  question 
of  the  extension  of  the  meaning  of  provisions  of  survivorship.  The 
question  is  complicated  by  the  consideration  that  either  of  the 
forms  of  conditional  institution  here  referred  to  may  be  raised  by 
implication,  independently  of  the  other.  The  conditional  institu- 
tion of  issue  may  be  implied  from  the  relationship  of  the  granter 
and  grantees,  in  virtue  of  the  conditio  $i  sine  liberis;  the  con- 
ditional institution  of  survivors  may,  as  was  shown  in  the  preceding 
section,  be  implied  from  the  form  of  the  destination. 
Four  cases  1164.  In  the  circumstances  to  which  allusion  is  made,  the 

question  of  im-  question,  whether  issue  are  entitled  to  take  by  survivorship,  is 
plied  survivor-  presented  under  a  variety  of  conditions,  which,  however,  may  he 
reduced  to  four  combinations.  These  ene—Jii^st,  where  the  will 
does  not  contain  clauses  providing  for  either  of  the  events  of  the 
failure  of  the  legatees  leaving  issue,  and  their  failure  without 
leaving  issue ;  secondly,  where  the  will  makes  reference  to  both 
these  contingencies,  yet  without  completely  providing  for  all  the 
events;  thirdly,  where  the  will  contains  a  clause  substituting 
children  to  parents  in  general  terms,  without  reference  to  the 
contingency  of  the  death  of  other  legatees  without  leaving  issue ; 
fourthly,  where  the  will  makes  provision  for  the  contingency  of 
the  death  of  some  of  the  legatees  by  giving  the  succession  to  the 
survivors,  but  contains  no  expressions  showing  that  the  con- 
tingency of  the  death  of  a  legatee  leaving  issue  was  present  to  the 
testator's  mind. 
Where  wiU  1166.  (1.)  Where  the  gift  is  to  legatees  jointly,  or  to  a  class, 

vi^  for*(£Sh  ^^^  ^^®  will  ^^^  ^^^  make  provision  for  either  of  the  events  of  the 

of  J«8»te«»        death  of  the  legatees  leaving  issue,  or  their  death  without  leaving 

issue  or  leav-    issue. — In  this  casc  the  claim  of  the  issue  to  the  parent's  original 

ing  issue.         share  is  founded  on  the  conditio  si  sine  liberis  decesserit,  and  can 

only  be  maintained  by  the  issue  of  legatees  to  whom  the  testator 

was  in  loco  parentis?"    The  claim  of  the  issue  to  take,  along  with 

the  surviving  original  legatees,  the  shares  of  other  legatees  who 

died  without  leaving  issue,  is  founded  on  thejiw  accrescendi  implied 

in  joint  destinations.     The  argument  is,  that  under  the  conditio  si 

sine  liberis  the  names  of  the  issue  of  the  deceased  legatee  must  be 

read  into  the  destination,  and  the  destination,  thus  modified,  must 

be  taken  to  be  subject  to  the  implied  condition  of  survivorship  in 

relation  to  all  the  persons  comprised  in  it.    There  does  not  seem 

>  Chapter  XIX.,  Section  III.,  p.  371.  *  See  Chapter  XXXIX. 
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to  be  any  objection  in  principle  to  the  combination  of  the  two   chap,  xxxy. 
implied  conditions  in  the  manner  suggested,  and  the  right  of  the 
issue  to  take  by  survivorship  in  such  a  case  is  recognised  in 
decisions,  the  ratio  of  which  is  not  affected  by  the  judgment 
in  Yming  v.  Robertson} 

1166.  The  cases  referred  to  are  Rattray  v.  Blair,  reported  by  import  of  the 
Hume,  and   Thomson  v.  Sco\tgaJ,L    In  the  former  case,*  the  pro-  ^^*^*^*°'*** 
vision  was  contained  in  a  contract  of  marriage,  wherein  the  hus- 
band bound  himself  to  invest  certain  sums,  amounting  to  6300 

merks,  on  heritable  security,  and  to  take  the  securities  in  favour  of 
the  spouses  and  the  longest  liver  in  liferent,  and  to  the  children  to 
he  procreate  of  the  marriage  in  fee;  failing  which,  the  funds  were  to 
return  to  the  spouses,  their  respective  heirs  and  assignees.  Seven 
children  were  bom  of  the  marriage,  whereof  three  survived  both 
parents,  and  one  left  issue,  three  daughters,  by  whom  an  action 
was  brought  for  their  shares.  Upon  that  simple  form  of  destination 
it  was  held  that  the  pursuers,  as  coming  in  place  of  the  mother,  had 
right  to  a  fourth  part  of  the  6300  merks.  Had  they  not  been 
entitled  to  the  jus  accrescendi.  the  grandchildren  would  only  have 
taken  a  one-seventh  share,  and  the  three  surviving  children  would 
have  taken  the  remainder,  or  two-sevenths  to  each.  In  Thomson 
V.  Scougall  ^  the  destination  was  contained  in  a  testamentary  settle- 
ment, whereby  the  truster,  inter  alia,  provided  a  share  of  the 
residue  of  his  estate  to  his  daughter  J.  F.  or  W.  and  her  husband 
in  liferent,  and  to  his  trustees  in  fee,  "  as  trustees  for  the  children 
of  the  said  J.  F.,  of  her  present  or  any  subsequent  marriage,  equally 
among  them,"  whom  failing,  to  her  heirs  and  assignees.  Here  also 
there  was  no  express  conditional  institution  either  of  issue  or  of 
survivors.  The  liferentrix  had  four  children,  none  of  whom  survived 
her ;  but  she  was  survived  by  grandchildren,  the  issue  of  two  of  the 
deceased  children ;  and  under  the  judgment  of  the  Court  the  issue 
were  found  to  have  right  per  stirpes  to  the  fee  of  the  entire  fund 
liferented  by  their  grandmother. 

1167.  (2.)  Where  the  will  makes  reference  to  the  two  contin-  where  wiu 
gencies  of  some  of  the  legatees  dying  leaving  issue,  and  others  Jfn^n^  o*? 
dying  without  leaving  issue,  but  without  expressly  providing  for  legatee  dying 
the  distribution  of  the  auccessicn  in  the  double  contingency. —  ing  issue,  but 
Cases  of  this  description  are  solved  by  the  application  of  a  general  fijfe  issue^V*" 
rule,  which  is,  that  as  the  testator  has  contemplated  the  event  of  ot^ier  legatees 
the  death  of  the   legatees  leaving  issue,  the  expressed  provision  Jurvivors. 

^   Young    v.    Hobertton    {Donaldson 8  ^  Thomson  v,  ScoitgaU,  12  Sh.  910  ;  91 

Trs,),  4  Maoq.  837.  Aug.  1835,  2  S.  &  M*L.  305  ;  Robertson 

3  Mattray  y.  Blair,  SJyec  1790,  Hume,  v.  Houston,  28  May  1858,  20  D.  989  ; 

626 ;  Binning    v.    Binning,    1767,    M.  Neilson  v.  Baillie,  4  June  1822,  1  Sh. 

13,047.  458,  N.E.  427. 
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CHAP.  XXXV.  excludes  the  implied  conditio  si  sine  liberis.  Tlie  will,  accordingly, 
falls  to  be  construed  according  to  the  express  terms  of  the  destina- 
tion, and  where  these  import  that  the  shares  of  l^atees  dying 
without  issue  are  given  to  the  survivors,  the  issue  of  other  l^atees 
can  take  nothing  by  way  of  survivorship,  but  succeed  (and  that 
only  in  such  manner  as  the  will  directs)  to  the  parent's  original 
shares.  There  is  a  considerable  body  of  authority  on  this  point 
CaMfl  where  1168.  In  the  case  of  the  Earl  of  Lauderdale  v.  Boyle* s  Executors,^ 

itrangeralT     ^^®  residue  of  a  trust-estate  was  given  to  the  truster's  widow  and 
blood  to  tee-     hig  fom-  natural  children  (so  designed),  in  equal  shares,  with  this 

tator,  And  con-  ^  o        /'  ^ 

dition  si  sine    declaration,  "  that  in  case  of  any  of  the  said  four  natural  children 
oes  not  apply,  dying  before  recei\'ing  their  share  of  the  said  John  Forbes'  effects 
hereby  settled  on  them,  the  same  shall  be  paid  to  their  children,  if 
they  shall  leave  any ;  and  failing  thereof,  it  shall  be  divided  equally 
amongst  the  said  surviving  natural  children."    Here  there  was  no 
room  for  the  implication  of  the  conditio  si  sine  liberis,  and  the 
Judges  were  clearly  of  opinion  that,  under  the  terms  of  the  bequest, 
the  issue  of  a  legatee  who  failed  had  right  to  the  original  share 
only  of  the  parent     The  next  case  is  Cheig  v.  Malcolm?  where  the 
destination  was  expressed  to  be  in  favour  of  the  testator's  nephews 
and  nieces  nomhiatim,  "  and  their  heirs,  executors,  and  assignees  " 
(words  which  were  held  to  be  equivalent  to  a  substitution  of  issue 
to  parents),  "  and  failing  any  of  them  before  they  attain  the  age  of 
twenty-one  years  complete,  or  be  lawfully  married,  the  deceased's 
share  to  fall  and  belong  to  the  survivor,  or  equally  to  the  survivors 
of  them,  and  to  the  survivor's  heirs,  executors,  or  assignees  in  fee." 
The  question  was,  whether  any  interest  by  way  of  survivorship 
accrued  to  the  issue  of  a  legatee  who  failed,  either  in  virtue  of  the 
implied  condition  or  under  the  terms  of  the  will  ?     The  decision 
was  in  the  negative ;  and  it  was  observed,  in  the  luminous  note  of 
Lord  Corehouse,  that  the  institution  of  the  heirs  of  the  legatees  ex* 
eluded  the  presumption  upon  which  the  condition   is  founded, 
namely,  that  the  testator  had  overlooked  or  forgotten  the  contin- 
gency of  the  institute  having  children.' 
Effect  of  cianse       1169.  But  the  form  of  destination  which  has  most  frequently 
Sareof  de-      8^^^"^  ™®  ^^  questions  as  to  the  extent  of  the  interest  given  to  the 
ceased  original  issue  of  the  Original  legatees,  is  that  in  which,  either  in  the  event 
vivors,  without  of  the  failure  of  issue  oftJie  original  legatees,  or,  in  the  event  of  the 
Fwue^of  non-     ^^^*  ^  ^^^  ^f  ^^  original  legatees  without  leaving  issur,  their 
surviying  on-    shares  are  given  over  to  survivors,  without  any  provision  being 
made  for  the  contingency  of  the  failure  of  others  of  the  original 

^  Earl  of  Lauderdale  ▼.  RoyWi  Exr$,,  *  Oretg  r.  Malcolm,  5  MaitOi  1835,  13 

19  May  1830,  8  Sh,  771.  Sh.  607. 

»  13  Sh.  611. 
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legatees  leaving  issue.  This  form  of  desiiQation  has  been  the  sub-  chap,  xxxv, 
ject  of  no  less  than  four  concurring  decisions  of  the  Court  of  Session, 
the  last  decision  having  been  affirmed  by  the  House  of  Lords.^ 
The  construction  established  by  the  decisions  embraces  two  points  : 
first,  that  the  restriction  of  the  provision  of  survivorship  to  the 
special  case  of  the  failure  of  any  of  the  original  legatees  vjithout 
leaving  issue  is  tantamount  to  a  conditional  institution  of  the  issue 
of  such  of  the  original  legatees  as  may  die  leaving  issue  to  the 
extent  of  the  share  that  was  originally  given  to  their  respective 
parents ;  and  secondly,  that  such  issue  are  excluded  from  partici- 
pation in  the  shares  which  become  vacant  by  the  death  of  any  of 
the  original  legatees  without  leaving  issue,  in  consequence  of  such 
shares  being  given  over  in  express  terms  to  the  "  survivors  "  of  the 
original  legatees.  Lord  Mackenzie's  opinion  in  Clelland  v.  Chray  * 
may  be  regarded  as  the  leading  authority ;  the  judgment  of  the 
House  of  Lords  in  Youn^  v.  Robertson  being  expressly  founded  on 
the  previous  decisions.  In  later  cases  it  has  been  contended,  but 
without  success,  that  if  a  clause  of  survivorship  precedes  the  clause 
instituting  children  of  predeceasing  legatees,  the  "  share  "  to  which 
the  children  succeed  ought  to  include  everything  covered  by  the 
antecedent  part  of  the  sentence,  i.e.,  what  the  parent  takes  by  way 
of  survivorship ;  and  it  may  be  taken  that  the  position  of  the  two 
members  of  the  sentence  is  immaterial  to  the  construction.*  It 
would  seem  that  express  words  or  clear  implication  are  necessary 
to  enable  children  to  take  in  the  character  of  survivors,  with  a 
probable  exception  in  the  case  of  the  death  of  all  the  original 
legatees,  in  which  case,  according  to  the  best  judicial  opinions,  the 
whole  fund  would  become  divisible  amongst  their  descendants  per 
stirpes,^ 

1160.  (3.)  Where  to  a  destination  to  a  plurality  of  persons  idsue  condi- 
there  is  added  a  clause  of  conditional  institution  of  their  issue  [^'Jjf^^p^^ 
expressed  in  general  terms,  and  without  reference  to  the  con- of*^«ir parents 
tingency  of  any  of  the  original  legatees  dying  without  leaving  destiaation. 
issue,  the  conditional  institutes  are  joint  legatees,  and  may  take  by 
way  of  accretion  as  well  as  under  the  words  of  the  bequest.     This 
point  is  illustrated  by  the  case  of  Laing's  Trustees,^  where  a  residue 

1  CteUand  v.  Oray,  15  June  lSd9,  1  D.  ffenderton  y.  Hendenon,  1890,  17   R. 

1031  ;   Walker  v.  Park,  20  Jan.  1859,  21  298 ;  also  the  two  cases  of  White,  1898, 

D.  286  ;   Vin€9  y.  EilUm,  13  July  1860,  20  R.  454,  460. 

22  D.  1436  ;    Young  v.  Robertton  {Don-  *  Forre8t*9  Tn,  v.  J?ae,  1884,  12  R. 

a2<2«on'«7rf.),  22D.  1527;15Feb.  1862,  889,   Lord    Shand's  ojnnion  ;    Bamsay't 

4.  Maoq.  814,  337.  Tn,  v.  Bammy,  1876,  4  B.  243. 

«  1  D.  1037.  '  Laing'9  Tn,  v.  Sanson,  1879,  7  R. 

*  Compure  M'Nisk  v.  Donald^ 9  Tn,  244.     A  contrary  decision  was  given  (by 

(Lord  Moncreiff  dissenting),  1879,  7  R  a  majority)  in  the  case  of  AUkeWi  Tra,  v. 

96,  with  Forrut"$  Tra.  v.  Rae,  infra,  and  Wright,  1871,  10  Macph.  2/5. 
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cHAr.  xxxT.  was  directed  "  to  be  divided  between  my  surviving  brother  and 
sisters,  and  the  lawful  issue  of  those  who  may  be  deceased,  share 
and  share  alike."  Here  there  was  no  clause  of  survivorship,  and 
the  residue  was  held  to  be  divisible  per  stirpes  amongst  the  sur- 
viving members  of  the  two  generations  of  the  family.  In  a 
previous  case,  having  the  same  leading  name,^  the  direction  was 
"  to  divide  and  pay  the  free  proceeds  to  and  amongst  my  children ; 
and  in  the  event  of  any  of  my  children  predeceasing  the  said  term 
of  division,  leaving  lawful  issue,  it  is  my  desire  that  such  issue 
shall  represent  and  be  entitled  to  the  proportion  which  would 
have  been  payable  to  their  parenta"  On  the  death  of  the  longest 
liver  of  the  liferenters  there  were  no  children  of  the  testator 
surviving;  but  one  of  the  children  had  left  issue,  a  daughter, 
who,  in  accordance  with  the  principle  stated,  was  found  to  have 
right  to  the  fund.  "It  is  impossible,"  said  Lord  Cowan,  "to 
hold  the  principle  (of  Younff  v.  Robertson)  applicable  to  cases 
where  there  is  no  clause  of  survivorship,  and  where,  as  in  the 
present  deed,  there  is  an  express  declaration  of  the  extent  of  the 
interest  in  the  succession  to  be  taken  by  the  issue  of  predeceasing 
children.  .  .  .  Here  it  is  declared,  '  that  such  issue  shall  repre- 
sent and  be  entitled  to  the  proportion  which  would  have  been 
payable  to  their  parent' "  * 
Where  wfli  1161.  (4.)  Where  the  will  makes  provision  for  the  contingency 

cMe ofdeath  of  the  death  of  some  of  the  original  legatees,  by  giving  their  shares 
fiSew'w?^?'^  ^^  ^^^  survivors,  but  contains  no  expressions  showing  that  the  con- 
out  leaviDg  tingency  of  the  death  of  other  legatees  leaving  issue  was  present  to 
the  mind  of  the  testator. — In  such  a  case,  the  issue  of  a  prede- 
ceasing legatee  takes  an  interest  in  the  bequest,  as  coming  in  place 
of  the  parent,  in  virtue  of  the  conditio  si  sine  liberis,  and  if  there 
were  any  principle  in  the  question,  it  is  difficult  to  see  why  in  such 
a  case  the  rights  of  issue  should  be  confined  to  the  parent  s  original 
share,  and  should  not  extend  to  everything  that  the  parent,  if 
surviving,  would  have  taken.'    But  the  limitation  to  the  parent's 


issue,  bat  does 
not  iDcIade 
lieira  of  other 
Ivpitees. 


>  Laing  v.  Barday,  20  July  1865,  3 
Maq)h.  1143. 

s  3  Macph.  1150.  But  see  Graham's 
Tr$,  V.  Oraham,  1868,  6  Maq>h.  820,  in 
which  aU  distinotionB  seem  to  be  rejected, 
and  the  rule  laid  down  that  in  no  case  can 
issue  take  by  accretion. 

'  On  this  point  we  shaU  simply  cite  the 
cases  where  issue  were  put  in  the  same 
position  as  parents,  together  with  the 
material  words  of  the  respectiTe  destina- 
tions,— Roughtad  v.  Rannie^  1794,  M. 
6103:  "To  my  said  five  daughters,  or 


audi  of  them  as  shall  be  in  life,  my  whole 
heritage  and  moveables,  at  the  decease  of 
my  said  wife  and  son,  and  longest  liver  of 
them  two,  if  my  said  son  die  in  minority, 
and  without  lawful  children"  (see  observa- 
tions on  this  case  per  Lord  Oorebouss,  IS 
Sh.  611).  WaOaee  ▼.  WaUaee^  1807,  VL 
**  Clause,"  App.  No.  6:  "To  the  dul- 
dren,  whether  male  or  female,  of  the  ssiJ 
Alexander  Wallace  .  .  .  that  may  be  in 
life  at  the  decease  of  the  longest  liver  cf 
me  and  my  said  spouse,  and  that  equally 
amongst  them,  share  and  share  alike** 
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original  share  suggested  by  the  judgment  in  Younj  v.  Rohcrtsonhsia  ctup.  xxxv. 
been  accepted  as  decisive,  and  it  is  not  likely  that  the  question  will 
be  reopened.^ 

1162.  (5.)  There  is  one  other  case  which  has  occurred,  and  Revocation  of 
which  may  recur  in  practice  ;  the  case  where  a  legacy  to  a  parent  ^S^lt^ 

is  revoked,  and  the  benefit  is  given  to  his  family.  In  this  case  the 
usual  presumptions  are  reversed,  and,  in  the  absence  of  contrary 
iudications,  the  children  are  held  to  be  institutes  having  the  same 
rights  as  the  parent  had  to  original  and  accruing  shares.'  In  the 
case  cited,  the  writer,  agreeing  with  the  view  expressed  by  Lord 
Moncreiff  in  APNisIi,  deprecated  the  extension  of  the  artificial  limi- 
tation of  the  rights  of  issue  to  new  cases,  and  pointed  out  that  the 
most  equitable  principle  of  construction  was  that  according  to 
which  the  subject  of  the  bequest  is  treated  as  a  single  divisible  fund, 
in  which  the  members  of  the  family  of  both  generations  are  entitled 
per  stirpes  to  participate. 

SECTION  III. 
Words  of  SunvivoRsniP,  to  what  Period  referable.* 

1163.  According  to  the  received  interpretation  of  destinations  Words  of  sur- 
of  personal  and  mixed  succession,  the  words  of  destination  are  ^ryrdSnhie 
understood  to  have  reference  to  a  definite  period  of  time,  when  the  Jl^^*^  ®' 
right  is  held  to  vest  either  in  the  original  legatees,  or  in  those  who, 

in  virtue  of  a  provision  of  survivorship  or  destination-over,  are  en- 
titled to  it  on  the  failure  of  the  original  legatees.  Where  a  proper 
substitution  is  created,  as  in  the  case  of  destinations  of  heritable 
estate,  a  provision  of  survivorship  may  admit  of  an  indefinite 
application  in  point  of  time;  but  in  the  case  of  ordinary  trust 
destinations,  where  the  right  vests  absolutely  in  the  first  taker,  the 
determination  of  the  **  period  of  vesting,"  i.e,,  the  period  to  which 


(foUowed  by  a  cUrase  of  survivorship). 
TkomkiU  V.  Macphenon,  20  Jan.  1841,  3 
D.  394  :  "That  the  whole  of  my  property 
be  equally  divided  amongst  my  children, 
with  benefit  of  survivorship,  if  any  of  them 
abaU  die  under  age,  or  before  the  security 
of  their  mother's  dowry  shall  justify  a 
partition.  CtiUanaeh  v.  Bimie,  2  July 
1 858,  20  D.  1206  :  **  To  pay  to  A,  B,  and 
C,  or  the  survivors  of  them,  share  and 
ahare  alike,  one-half  of  the  whole  reaidae 
of  said  moveable  and  personal  estate." 
..."  To  A,  B,  and  C,  and  the  sur- 
vivors of  them,  and  their  heirs,  equally 


among  them,  share  and  share  alike,  or  to 
the  survivor  of  them  alone."  See  also 
TtUloch  V.  Wdih,  20  Nov.  1838, 1  D.  94. 

1  AUken:t  Tn,  v.  Wright,  1871,  10 
Macph.  275  ;  Lord  Kinloch  dissented. 

«  Sp.  Ca.  M^Culloch't  TVt.,  1892,  19 
R.  777. 

'  Reference  is  made  to  Chapter  XLIV., 
Section  I.  (Vesting  under  Contingent 
Destinations),  for  an  account  of  the  latest 
authorities  on  this  subject.  The  present 
exposition  is  retained  because  it  treats 
more  fully  of  the  development  of  this 
branch  of  the  law. 
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CHAP.  XXXV. 


Distribution 
coiQcident 
with  period 
of  yesting. 


Difltribntion 
postponed  dnr 
ing  liferent  or 
minority. 


Words  of  snr- 
vivorsbip 
prima /aeie 
referable  to 
period  of  dis- 
tribution. 


the  words  of  survivorship  relate,  is  obviously  the  key  to  the  inter- 
pretation of  the  provision. 

1164.  Where  the  distribution  of  the  estate  is  appointed  to  take 
place  at  the  time  when  the  settlement  comes  into  operation,  which 
is  generally  at  the  death  of  the  granter,  but  sometimes  (as  in  the 
case  of  marriage-contracts)  at  the  dissolution  of  the  marriage,  no 
difficulty  can  arise.  In  such  a  case  the  provision  of  survivorship 
can  only  be  intended  to  provide  against  the  death  of  the  objects  in 
the  grauter's  lifetime,  or  during  the  subsistence  of  the  marriage,  as 
the  case  may  be.  In  such  cases,  accordingly,  the  grantee  surviving 
the  event  takes  an  immediate  vested  interest. 

1165.  Where  the  distribution  of  the  succession  is  postponed  in 
consequence  of  the  estate  being  burdened  with  a  liferent  or  other 
limited  interest,  or  where  the  persons  to  whom  the  fee  is  given  are 
in  minority,  so  that  there  is  another  period  to  which  the  event  of 
survivance  may  be  referred,  a  question  of  construction  is  presented, 
in  which  regard  must  be  had  to  various  elements,  and  more 
especially  to  the  reason  of  the  postponement,  and  the  terms  in  which 
the  conditional  institution  of  survivors  is  declared. 

1166.  The  general  rule  is,  that  words  of  survivorship  are 
prima  facie  to  be  understood  as  having  relation  to  the  period  of 
distribution,  so  that  where  a  legacy  is  given  to  certain  persons  and 
the  survivors  or  survivor  of  them,  without  reference  to  time,  Ihose 
persons  only  who  survive  the  period  of  distribution  are  held  to  take 
vested  interests,  to  the  exclusion  of  those  who  survive  the  testator 
but  die  before  the  distribution.  "  It  is,"  said  Lord  Westbury,  m 
the  leading  case  of  Youvg  v.  Sobertson}  "  a  settled  rule  of  con- 
struction that  words  of  survivorship  occundng  in  a  settlement  (that 
is,  in  a  will)  should  be  referred  to  the  period  appointed  by  tliat 
settlement  for  the  payment  or  distribution  of  the  subject-matter  of 
the  gift.  That  undoubtedly  is  the  rule  now  finally  established  in 
this  country ;  ^  and  it  has  been  ascertained  from  the  authorities, 


^  Young  v.  RoherUon,  4  Macq.  814 ; 
see  the  case  stated  infra,  §  1173. 

^  According  to  the  oldtr  English  autho- 
rities (2  Jarman,  672  et  aeq. ),  the  presomp- 
tion  was,  that  clauses  of  sorviTorship  in 
wills  had  relation  to  the  time  of  the  testa- 
tor's death,  but  the  exceptions  to  the 
application  of  the  rule  became  so  numer- 
ous as  virtually  to  create  a  presumption 
the  other  way.  Finally,  in  the  case  of 
Crippa  v.  WolccU,  4  Madd.  11  (which 
immediately  became  a  leading  authority), 
it  was  laid  down  by  Sir  J.  Leach,  Y.-C, 
as  settled  law,  that  if  a  legacy  were 
given  to  two  or  more  persons,  or  to  the 


survivors  or  survivor  of  them,  afd  there 
vere  no  special  intent  to  be  found  w  the 
will,  the  survivorship  waa  to  be  relened 
to  the  period  of  divii*ion  ;  and  that  whe» 
a  previous  life  estate  was  given,  the  period 
of  division  was  the  death  of  the  tenant 
for  life.  Mr.  Jarman  (2,  p.  684)refeii 
to  this  change  in  the  law  in  iUastiation 
of  the  mode  in  which  an  esttldiched 
doctrine  is  overturned.  Lord  Loqgh- 
borough,  he  observes,  first  departed  £rom 
the  rule,  founding  that  departure  upon  a 
circumstance  which  furnished  no  real  dis- 
tinction, but  with  an  anxious  leoo^itiQa 
of  its  authority.    St  W.  Grant,  pvobaUy 
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that  the  rule  was  established  in  Scotland  even  before  it  was  finally   chap,  xxxv. 
recognised  in  this  country." 

1167.  This  presumption  or  canon  of  construction  may  be  re-  Rule  founded 
ferred  to  the  principle  of  presumed  intention.    A  legacy  to  a  class  SSenSon!^™*^ 
of  objects  vests  at  the  death  of  the  testator  in  the  surviving  in- 
dividuals of  the  class,  without  the  necessity  of  an  express  condi- 
tional institution.    Where,  therefore,  to  such  a  bequest  there  is 

added  a  destination  to  the  survivors  or  survivor  of  the  class  of 
objects,  the  rule  which  requires  that  a  meaning  shall  be  found  if 
possible  for  every  distinct  provision  of  the  will,  obliges  us  to  look 
for  some  period  to  which  the  words  of  survivorship  may  be  referred, 
where  their  operation  will  be  different  from  that  of  the  survivor- 
ship implied  by  law.  In  such  cases,  where  a  trust  is  to  be  kept  up 
for  the  purpose  of  securing  a  life  interest,  and  the  division  of  the 
fee  amongst  the  surviving  legatees  is  postponed  to  the  death  of  the 
liferenter,  it  is  said,  though  not  with  strict  accuracy,  that  the  suc- 
cession vests  at  the  period  of  distribution.  This  way  of  stating  the 
rule  does  not  include  the  case  of  a  sole  survivor,  who,  according  to 
the  authorities,  takes  a  vested  interest  from  the  time  when  he 
becomes  such  by  the  death  of  the  last  of  the  legatees  named  in 
conjunction  with  him.^ 

1168.  The  case  to  which  the  presumption  is  most  constantly  Application  of 
applied  is  that  of  a  trust  of  residue  or  of  specific  estate  for  behoof  trust  for  parent 
of  a  parent  in  liferent  (usually  the  truster's  wife  or  daughter),  and  chUdren°iVfoo 
the  children  or  the  survivors  of  them  in  fee.     In  this  class  of  cases 

the  current  of  authority  is  uniform  in  the  direction  of  the  general 
rule.  Without  entering  upon  an  enumeration  of  the  early  authori- 
ties, it  may  be  suificient  to  cite  the  case  of  Robertson  v.  Richardson?^ 
decided  in  1843,  and  the  series  of  decisions  following  upon  it,  ter- 
minating with  the  judgment  of  the  House  of  Lords  in  Young  v. 
Robertson.  In  the  first-mentioned  case,  where  there  was  a  residua:  v 
destination  to  the  testator's  nephews  and  nieces  in  liferent  and  to 
their  children  in  fee,  with  the  usual  institution  of  issue,  and  in  case 
of  death  without  issue  then  to  the  survivors,  an  elaborate  judgment 
was  pronounced  by  Lord  Medwyn,  in  which  the  principle  was 


diaapproving  of  the  rule  as  well  as  the 
diftinction  ingrafted  upon  it,  applied  the 
principle  of  the  exception  to  a  case  not 
warranted  by  the  former  decision,  giving 
to  the  rule  only  a  nominal  recognition 
{DanieU  ▼.  Daniea,  6  Yee.  297).  In  a 
anheequent  case,  the  same  eminent  judge, 
-while  applying  Lord  Lough  borough's  con- 
atmction  to  an  exactly  similar  case,  boldly 
denied  the  existence  of  any  contrary  rule 
of  interpretation,  and  thus  brought  about 


the  condition  of  the  law  in  which  his 
successor  could  declare  that  it  was  "  now 
settled  "  that  a  legacy  to  survivors  vests 
at  the  period  of  diatribution. 

J  Infra,  §  1174. 

^  Rohertton  v.  Richardson,  6  June  1843« 
5  D.  1117.  See  the  previous  cases  of 
Dennittoun  v.  DalgUiaK,  22  Nov.  1888, 1 
D.  69,  and  CleUand  v.  Oray,  15  June 
1839,  1  D.  1031. 


646 


OP  SURVIVORSHIP. 


CHAP.  XXZT. 


Discnlsion  of 
the 


Liferent  given 
to  a  plurality 
of  persons. 


affirmed,  that  the  institution  of  survivors  had  reference  to  the 
period  of  distribution.  In  the  case  of  a  trust  with  an  ulterior  des- 
tination, he  observed,  if  there  were  no  indication  of  an  oppoeite 
intention,  the  Court  would  not  easily  allow  that  destioation  to  be 
defeated  by  holding  the  subject  of  the  bequest  to  vest  If  there 
were  no  trust,  the  presumption  against  immediate  vesting  was 
weaker.  A  residue,  he  thought,  would  not  vest  so  easily  as  a 
bequest  or  legacy,  the  one  being  a  definite  sum,  the  other  being 
indefinite  and  depending  upon  an  ultimate  result ;  the  payment  of 
the  one  being  ex  sua  nalura  immediate,  whereas  the  other  is  neces- 
sarily postponed,  and  may  easily  be  made  contingent.^ 

1169.  This  decision  was  followed  a  few  years  after  by  a  case  in 
the  First  Division,  in  which  an  instructive  opinion  was  dehvered 
by  Lord  Fullerton.* 

1170.  The  interpretation  of  the  destination  in  Eichankons 
Trustee  v.  Ctype*  was  thought  to  be  attended  with  difficulty,  by 
reason  of  the  circumstance  that  the  testator,  after  giving  a  liferent 
of  residue  to  M.  R,  a  married  lady,  and  the  fee  to  her  children,  A. 
and  C,  with  a  clause  of  survivorship  in  the  event  (which  happened) 
of  the  death  of  one  of  them  without  issue,  proceeded  to  declare 
that,  in  case  the  said  children  or  the  survivor  of  them  should  not 
have  arrived  at  majority  when  the  liferent  expired,  the  trustees 
were  only  to  pay  them  the  interest  during  minority,  with  a  further 
destination  in  the  event  of  either  of  them  dying  childless  during 
the  period  of  nonage.  The  Court,  by  a  unanimous  judgment, 
adhered  to  the  principle  laid  down  in  NewtorCs  case,  and  found 
that  "  the  whole  residue  must  be  paid  to  the  survivor  at  the  time 
of  the  death  of  the  said  M.  R  (the  liferentrix)  in  consequence  of 
the  death  of  C,  without  issue,  before  the  term  of  payment.^ 

1171.  In  several  of  the  subsequent  cases  the  destination  was 
complicated  by  the  circumstance  of  the  liferent  interest  being  given 
to  a  plurality  of  persons  successively,*  or  jointly  and  to  the  longest 
liver.  The  cases  of  Buchanan  v.  Downie  ^  and  Vines  v.  Uillon " 
are  examples  of  suspended  vesting  during  the  currency  of  joint 
liferents, — the  ground  of  suspension  being  in  the  former  case  a 
destination-over  to  other  legatees,  and  in  the  latter  a  right  of  sur- 
vivorship.   In  Robertson  v.  Houston?  where  the  destination  occurred 


1  1  D.  1125. 

'  Newton  v.  Thornton,  27  Jan.  1849, 
11  D.  452. 

•  RiehardtorCt  Tr,  v.  CopCy  8  March 
1850,  12  D.  855. 

*  12  D.  867.  See  aim  Walker  v.  Park, 
20  Jan.  1859,  21  D.  286,  where  the  effect 
of  a  clause  of  Burvivonhip  is  explained  by 
Lord  Juaice-Clerk  lDgli4  (21  D.  291). 


B  CleUand  ▼.  Gray,  15  June  1839,  1 
D.  1081 ;  Wriffhl  v.  Fnuer,  16  Nov. 
1848,  6  D.  78. 

<  Buchanan  v.  Jhwnie,  12  Feb.  1830, 
8  8h.  516. 

'  Vina  V.  ffiUon,  13  July  1860, 22  D. 
1486. 

"  Robertton  ▼.  HouOon,  28  May  1818, 
29  D.  989. 
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in  a  marriage -contract  giving  the  liferent  to  the  longest  liver  of  the   chap.  ixxv> 

spouses  and  the  fee  to  the  surviving  children,  the  survivorship  was 

held,  in  accordance  with  the  general  presumption,  to  have  relation 

to  the  death  of  the  longest  liver,  which,  it  was  observed,  must  be 

the  terminus  in  view  of  the  testator  in  a  deed  which  derived  its 

whole  operative  qualities  from  the  event  of  survivorship.^ 

1172.  To  this  body  of  authority  we  have  to  add  that  of  the  Judgment  of 
judgment  of  the  House  of  Lords  in  the  leading  case  of  Young  v.  LoMsin Fwn^ 
JSoberisonJ    In  this  case  the  testator  burdened  his  estate  with  a  ^*  Roim-twn, 
liferent  of  the  whole  residue  in  favour  of  his  widow,  and  the 
ultimate  puiposes  of  the  trust  were  expressed  in  the  following 

terms  : — "  I  will  and  direct  the  said  trustees  to  account  for,  pay, 
and  divide,  or  convey  .  .  .  the  whole  residue  and  remainder 
of  my  property,  subjects,  means,  and  estate,  heritable  and  moveable, 
real  and  pei'sonal,  or  proceeds  thereof,  after  the  death  of  the  last 
liver  of  me  and  my  said  wife,  equally  to  and  among  [five  persons 
designated],  equally,  or  share  and  share  alike,  and  to  their  respective 
heirs  or  assignees,  declaring  that  if  any  of  said  residuary  legatees 
die  without  leaving  lawful  issue  before  his  or  her  share  vest  in  the 
party  or  parties  so  deceasing,  the  same  shall  belong  to  and  be 
divided  equally,  or  share  and  share  alike,  among  the  survivors  of 
my  said  grandnephews,"  &c.  The  testator  was  survived  by  his 
widow ;  two  of  the  residuary  legatees  died  during  the  currency  of 
her  life  interest ;  and  the  question  was,  whether  any  interest  vested 
lu  the  deceased  legatees.  A  majority  of  the  Judges  of  the  Court  of 
Session,  putting  a  special  construction  upon  the  words  printed  in 
italics,  held  that  the  testator  meant  by  that  expression  to  refer  the 
operation  of  the  clause  of  survivorship  to  the  period  of  the  opening 
of  the  succession. 

1173.  The  view  taken  in  the  House  of  Lords  of  the  construction  Application  of 

•    1  »  .         !_••  ^  L'        J.J.*         •         a*   •     ±.\      *    A'    the  rule  in  this 

of  clauses  of  survivorship  m  relation  to  time  is  suinciently  indi-  case. 
cated  in  the  introductory  part  of  Lord  Westbury's  opinion.  After 
stating  the  general  rule  in  the  terms  already  quoted,  his  Lord- 
ship continued  :-^**  The  application  of  that  rule  would  lead  to  this 
determination  in  two  cases.  If  the  testator  gives  a  sum  of  money  or 
the  residue  of  his  estate  to  be  paid  or  distributed  among  a  number 
of  persons,  and  refers  to  the  contingency  of  any  one  or  more  of  them 
dying,  and  then  gives  the  estate  or  the  money  to  the  survivor,  in 
that  simple  form  of  gift  which  is  to  take  effect  immediately  on  the 
death  of  the  testator,  the  period  of  distribution  is  the  period  of 
death,  and  accordingly  the  contingency  of  death  is  to  be  referred  to 

*  20  D.  998,  per  Lord  Ivory.  ported  nom,   Doncdd9on*8  Trt,  v.  Mac- 

2  Young  v.  JioberUon,  14  Feb.  1812,  4       dougaU). 
Macq.  814,   reversing  22  D.  1527  (re- 
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CHAP.  XXXV.  the  interval  of  time  between  the  date  of  the  will  and  the  death  of 
the  testator.  In  auch  a  case  the  words  are  construed  to  provide  for 
the  event  of  the  death  of  any  of  the  legatees  during  the  lifetime  of 
the  testator.  By  parity  of  reasoning,  if  a  testator  gives  a  life 
estate  in  a  sum  of  money  or  in  the  residue  of  his  estate,  and  at  the 
expiration  of  that  life  estate  directs  the  money  to  be  paid,  or  the 
residue  to  be  divided  among  a  number  of  objects,  and  then  refers  to 
the  possibility  of  some  one  or  more  of  those  persons  dying,  without 
specifying  the  time,  and  directs  in  that  event  the  payment  or  dis- 
tribution to  be  made  among  the  survivors,  it  is  understood  by  the 
law  that  he  means  the  contingency  to  extend  over  the  whole  period 
of  time  that  must  elapse  before  the  payment  or  distribution  takes' 
place.  The  result  therefore  is  that,  in  such  a  gift,  the  survivors  are 
to  be  ascertained  in  like  manner  by  a  reference  to  the  period  of 
distribution,  namely,  the  expiration  of  the  life  estate."  ^ 
fipfciaity  1174,  Where  the  gift  of  the  liferent  lapses  by  the  predecease  of 

of  beneficiaries  the  lifcrenter,  the  fee  will  vest  of  course  on  the  death  of  the  testator 
»oi«»ur^or^ *  in  the  surviving  legatees.  And  where,  according  to  the  conception 
of  the  will,  the  vesting  of  the  beneficiary  fee  is  postponed  to  the 
period  of  distribution  (by  the  operation  of  a  clause  of  survivorship), 
if  all  the  beneficiaries  but  one  should  either  die  or  renounce  the 
succession  before  the  arrival  of  the  period  of  distribution,  the 
surviving  beneficiary  takes  an  immediate  vested  interest,  because 
the  cessation  of  the  contingent  interests  which  suspend  the  pay- 
ment removes  the  only  obstacle  to  the  acquisition  of  a  vested 
right.^  Similarly,  where  the  issue  of  such  legatees  as  may  die 
leaving  issue  are  called  to  the  succession  along  with  the  sumviog 
original  legatees,  the  succession  will  vest  absolutely  in  such  issue 
after  the  death  of  all  the  original  legatees,  even  if  the  failure 
should  occur  before  the  arrival  of  the  period  of  distribution.  This 
is  the  principle  of  the  cases  of  Cattanach  v.  Thorn's  ExenUors? 
where  the  beneficiary  interest  in  the  residue  of  a  trust-estate  was 
held  to  vest  in  the  only  child  and  heir  of  the  last  surviving 
residuary  legatee,  and  of  Maillarufs  Trustees  v.  MDemiaid,*  where 


1  4  Macq.  819. 

«  Foulit  V.  FoulU,  8  Feb.  1857,  19  D. 
362,  and  cases  in  next  note.  Also  Smith 
v.  Leitch,  2  June  1826,  4  Sh.  659,  N.E. 
665  ;  Thomson  v.  ScovkgalU  12  Sh.  910,  31 
Aug.  1835,  2  S.  &  M'L.  805;  MaxwtU  v. 
Wylie,  25  May  1837.  15  Sh.  1005. 

»  Cattanach  v.  ThonCi  Exrt,,  2  July 
1858,  20  D.  1206  (Ist  point). 

*  MaiaancTt  3V«,  v.  M'Dermaid,  15 
March  1861,  23  D.  732.  The  English 
decisions  appear  to  lead    to    the    same 


residt  In  WhUe  v.  Baker,  wbere  there 
was  a  gift  to  A.  for  life,  and  after  the 
de!ith  of  A.  to  B.  and  O.  equally,  asd  if 
either  K  or  C.  should  die  in  the  lifetime 
of  A.,  the  whole  to  the  surviror,  aod 
both  the  joint  legatees  died  in  the  life- 
time of  A.,  the  quesUon  was,  whether 
the  survivor  took  a  vested  interest,  or  if 
it  was  necessary  to  his  success  that  he 
should  have  survived  the  tenant  for  life  ? 
In  respect  of  the  importance  of  the  ques- 
tion, the  case  was  argued  before  the  fall 
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the  residuary  estate  was  held  to  vest  in  the  testamentary  heir  of  chap,  xxxv. 
the  last  surviving  legatee — the  heir  of  the  last  survivor  in  both 
cases  having  died  in  minority,  before  the  arrival  of  the  period  of 
distribution.    Where  a  joint   interest  in  a  legacy  or  residuary  where  fee  de- 
bequest,  which  is  subject  to  a  liferent,  comes  to  vest  in  the  last  surv^or,  tms- 
surviving  legatee,  it  would  seem  that  the  trustees  are  bound,  if  the  ^^e°on  Uie 
liferenter  tender  a  discharge  of  his  interest,  to  denude  in  favour  of  joint  discharge 
the  fiar.^    This  conclusion  is  not  affected  by  the  judgment  of  the  renter. 
House  of  Lords  in  the  case  of  Muirhead^  because  it  was  there 
recognised  that,  in  all  questions  of  anticipating   the  prescribed 
period  of  distribution,  the  criterion  of  right  was  that  the  person 
^demanding  payment  should  be  able  to  show  that  their  interests  in 
the  estate  were  vested. 

1176.  The  rule  that  survivorship  has  relation  to  the  period  of  Rale  that  snr- 
distribution  applies  only  to  tlie  institution  of  survivors  by  express  mutton  to  du- 
destination,  and  not  to  the  survivorship  implied  by  the  law  in  tnbution  d^ 
legacies  to  a  class  of  objects.    The  principle  of  the  doctrine  of  beqoesta  to  a 
implied  survivorship  is,  that  a  testator,  when  he  gives  a  specific  ^*"®  °  J®*^ 
subject  or  a  sum  of  money  to  several  persons  jointly,  or  under  a 
collective  designation,  gives  the  whole  to  each  of  tlie  legatees 
subject  only  to  the  interest  of  the  others,  his  intention  being  that 
any  one  of  them  should  take  the  subject  rather  than  his  heirs-at- 
law.    The  condition  of  survivorship  being  implied  only  for  tlie 
purpose  of  avoiding  a  lapse  in  the  case  of  any  of  the  legatees 
dying  before  tlie  legacy  has  vested,  the  implication  ceases  at  the 
earliest  period  at  which  the  legacy  can  vest,  namely,  at  the  death 
of  the  testator. 

1176.  The  decided  cases  offer  many  illustrations  of  this  pro-  Distinction 
position ;  it  is  only  necessary  to  refer  to  some  of  the  more  recent,  express  and 
In  the  important  case  of  Douglas*  Trustees  v.  Douglas,^  where  the  i^^^^^rsiiip. 
testator  provided,  as  to  two-thirds  of  the  residue  of  his  estate, 
that  it  should  be  held  by  trustees  for  behoof  of  his  wife  in  liferent, 
and  after  her  decease  for  payment  and  delivery  thereof  to  his 
nephews  and  nieces,  children  of  A.  B.,  C.  D.,  &c.,  equally  among 
them,  share  and  share  alike,  and  their  heirs,  executors,  and  suc- 
cessors, it  was  held  that  the  nephews  and  nieces  surviving  the 
testator  took  a  vested  interest.     Lord  Curriehill,  delivering  the 

Court  of  Appeal,  and  the  three  Judges,  ^  FoulU  v.   Foulis,   9upra ;  Pretty  v. 

while  acknowledging  the   general    role  Newhiggirtgy  1  March  1854,  16  D.  667. 

which  refers  the  vesting  of  the  estate  to  '  Muirhead  v.  Muirhead,  12  May  1890, 

the  period  of  distribution,  were  of  opinion  1 7  R.  (H.L. )  45. 

thai,  in  the  event  which  occurred,  the  '  Dcuglaa'  Tn,  v.  Dowjlat^  31  March 

legacy  vested  in  the  longest  liver  of  the  1864,  2  Macph.  1008 ;  and  see  observations 

two  legatees,  notwithstanding   that  he  per  Lord  Corehouse  in  Forbtt  v.  Luekie, 

predeceased  the  tenant  for  life  (29  L.  J.  16  Sh.  878. 
Ch.  577). 
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CRAP.  xxxr. 


Presumption 
that  worda  of 
aarvivonhip 
refer  to  period 
of  distribation 
overcome  by 
evidence  of 
contrary  in- 
tention. 


opinion  of  the  Court,  said  there  was  here  an  absence  of  the 
usual  indications  of  an  intention  to  suspend  vesting  to  the  date 
of  payment  "  In  the  first  place,  the  survivance  of  the  term  of 
payment  is  not  an  express  condition  of  this  provision.  The  pro- 
vision is  granted  to  the  nephews  and  nieces  without  qualification, 
and  not  to  them  and  the  survivors  of  them.  In  this  respect  this 
casd  is  distinguished  from  the  case  of  Donaldson}  where  the  diffi- 
culty was,  whether  a  certain  clause  in  the  deed  in  question  did  or 
did  not  import  a  condition  of  survivorship."  ^  It  should  be  men- 
tioned that  there  was  an  exception  from  the  destination  of  personal 
estate  applicable  to  the  person  who  should  succeed  to  the  testators 
heritable  estate ;  but  their  Lordships  were  of  opinion  that  this  was 
a  resolutive  condition,  importing  merely  a  liability  to  be  divested 
upon  the  occurrence  of  the  contingency.' 

1177.  In  Romanes  v.  Riddell,^  where  the  destination  was  in  ft 
contract  of  marriage,  a  joint  liferent  was  given  to  the  spouses,  and 
the  fee  was  destined  ''  to  the  child  or  children  of  the  marriage,  in 
such  proportions,  if  more  than  one  child,  as  the  father  and  mother, 
or  the  survivor  of  them,  may  direct ; "  it  was  held  that  the  provision 
vested  at  the  dissolution  of  the  marriage.  And  where,  in  a  mutual 
testamentary  settlement,  a  l^acy  of  £6000  was  given,  after  the 
death  of  the  longest  liver,  to  one  person  in  liferent^  and  after  the 
death  of  the  liferenter  to  another  legatee, "  whom  failing,  to  his 
children  equally  between  them,  share  and  share  alike,"  and  the 
father  of  these  children  died  before  the  trust  came  into  operation, 
his  children  were  held  to  have  taken  a  vested  interest  at  the  death 
of  the  longest  liver  of  the  testators.* 

1178.  The  presumption  that  a  bequest  containing  an  institution 
of  survivors  vests  at  the  period  of  distribution  is  only  conclusive  in 
cases  where,  in  the  language  of  Sir  J.  Leach,  •'  there  is  no  special 
intent  to  be  found  in  the  will,"  •  or,  as  Lord  Westbury  puts  it, 
where  the  provision  of  survivorship  is  made  without  specifying  the 


>  4  Macq.  887. 

*  2  Macph.  1013. 
s  2  Macph.  1014. 

«  Romane»  v.  Ridddl,  13  Jun.  1865,  8 
Maoph.  848. 

•  Loekwoo<V9  Trt,  v.  Keiih  Falconer, 
11  July  1866,  4  l^Uoph.  1086.  A 
BimUar  dedsion  was  given  in  LeU/hUm 
V.  LeighUm,  8  March  1867,  5  Macph. 
561,  where  the  residae  was  given  to  the 
tn]8ter*8  three  sods  without  words  of  sur- 
vivoTship,  but  with  a  declaration  that  the 
shares  should  not  vest  until  actually  paid. 
In  Balfour  v.  Balfour,  20  Jan.  1864,  2 


Macph.  467,  a  desttnation>over  to  adb- 
teral  relatives  was  held  only  to  suspend 
the  payment,  but  not  the  aoqaidtion  of  a 
vested  interest.  In  SeoU  v.  Scolt,  14 
Aug.  1850,  7  BeU,  143,  a  destination  to 
relatives  nominated  designatively,  bat 
without  mention  of  survivorship,  was  held 
to  vest  the  suooession  in  those  of  the 
dasB  who  survived  the  period  of  distribo- 
tion,  in  respect  of  eipreei  words  importiBg 
that  the  objects  should  be  ascertained  at 
that  time. 

*  Crippt  V.  WolcoU,  4  Madd.  11,  dted 
supra,  §  1166,  note  2. 


OF  SURVIVORSHIP.  651 

time.^  The  presumption  therefore  is  overcome  if  the  will  contains  chap,  xxxv. 
either  a  specification  of  a  definite  time  when  the  provision  of  sur- 
vivorship shall  take  effect,  or  a  declaration  of  purposes  inconsistent 
with  the  supposition  of  vesting  at  the  period  of  distribution.  It 
only  remains  that  we  should  briefly  indicate  the  recognised  excep- 
tions to  the  operation  of  the  presumption. 

1179.  (1.)  Where  the  condition  of  survivance  has  relation  by  the  Where  period 
terms  of  the  clause  to  a  specified  time.  As,  for  example,  in  Roger-  SxS  by^the  ^ 
9071*8  Trustees  v.  Bogerson?  where  trustees  were  directed  to  hold  a  terms  of  the 
fund  for  behoof  of  the  husband  and  wife  in  certain  events,  and 
upon  the  decease  of  both  spouses  the  money  was  to  be  paid  to  the  child 
or  children  of  the  marriage,  and  if  there  should  be  more  than  one 
such  child,"  to  be  divided  in  equal  proportions  amongst  the  children 
surviving  at  t?ie  tinu"  And  again,  in  Mitcliell  v.  Mitchell?  where 
a  liferent  was  given  to  the  testator's  grandchildren  and  the  survivors 
of  them,  and  it  was  provided  that  **  upon  the  death  oftlie  said  grand- 
children  .  .  .  the  fee  and  full  right  ot  the  capital  fund  or  stock 
of  my  said  estates  shall  pertain  and  belong  to  the  lawful  children  of 
their  bodies."  In  such  cases  the  period  of  vesting  is  pointed  out 
by  the  settlement  itself,  and  the  presumption  is  therefore  excluded. 
So,  where  a  testator,  having  appointed  a  definite  period  of  vesting 
in  relation  to  one  part  of  his  estate,  proceeds  to  dispose  of  another 
part  of  it  to  the  survivors  of  a  class  of  objects,  without  special 
reference  to  time,  it  may  legitimately  be  inferred,  in  the  absence  of 
distinguishing  circumstances,  that  the  condition  of  survivorship 
has  relation  to  the  time  appointed  in  the  previous  part  of  the 
destination.^  On  this  principle,  a  reversionary  interest  given  by  a 
testator  to  his  nephew  "  in  case  of  his  survivance  of  me,"  failing 
whom,  to  other  heirs,  was  held  to  vest  in  the  nephew  a  uwrte  testa- 
toris}  After  stating  the  import  of  the  presumption  established  in 
the  case  of  Donaldson's  Trustees,  it  was  observed — "  But,  giving  full 
effect  to  this  pi*esumption,  we  must  also  take  into  account  the  rest 
of  the  deed  before  we  can  get  all  the  elements  for  judging  of  the 
intention  of  the  testator,  which  no  mere  general  principle  is  to  be 
allowed  to  overrule.  The  truster  says  that  the  estate  shall  go  to  A. 
F. '  in  case  of  his  survivance  of  me.'  This,  taken  by  itself,  imports 
that  if  A.  F.  survived  the  truster,  the  estate  was  to  vest  in  him, 
although  he  was  not  to  come  into  the  beneficial  enjoyment  till  the 
death  of  the  widow."  ^ 

1   Yonng  v.  Roberttont  4  Macq.  819  20.  Laing  v.  Barclay,  20  July  1865,  3  Macph. 

*  Bogerwm'i  Tn,  v.  Rogerwm,  10  March  1143,  1146,  in  the  passage  comparing  the 

1865,  8  Macph.  684.  fifth  and  sixth  purposes  of  the  trust. 

»  MiUhdL  ▼.  Mitchdi,  17  March  1866,  »  CampbeU  v.  CampbeU's  Tra.,  21  Deo. 

3  Macph.  721.  1866,  5  Macph.  206. 

^  See  Lord  Kinlocfa's  observations  in  '5  Macph.  211,  per  Lord  Deas.     In 
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CHAP.  xjoT.         1180.  (2.)  Where  the  distribution  of  the  succession  is  post- 


When  object  poned  merely  for  the  purpose  of  providing  for  the  payment  of  an 
pooemeot  of  cuinuity  or  annuities,  the  presumption  against  vesting  is  very  much 
dutribution  is  weakened.    Although  in  special  cases  the  condition  of  survivorship 

to  SeCUK  [MIT*  o  t  •  ^ 

mentofumoi-  has  been  held  to  have  relation  to  the  period  of  the  death  of  the 
^**  annuitant,^  yet  slight  indications  of  a  contrary  intention  will  be 

sufficient  to  vest  the  beneficiary  fee  at  the  period  of  the  testa- 
tor's death,*  and,  in  general,  the  presumption  would  appear  to  be 
in  favour  of  vesting  at  the  earliest  possible  period.'    In  a  case  of 
this  description  it  was  observed  by  Lord  Cranworth  that  it  would 
require  much  stronger  language  to  satisfy  the  Court  that  there 
was  an  intention  to  suspend  in  the  case  of  an  annuity  than  in  that 
of  a  liferent.* 
Where  object         1181.  (3.)  Where  the  distribution  of  the  estate  is  postponed 
menTumeTeiy  merely  for  the  protection  of  the  interests  of  the  legatees,  as  in  the 
of  t^'interwt  ^^^^^^  ^^  *  ^^^^  destined  to  minor  children  and  the  survivors  of  them, 
ofminor lega-  payable  to  the  l^atees  on  their  respectively  attaining  majority  or 
being  married,  the  more  reasonable  construction  would  seem  to  be 
that  which  would  vest  the  succession  at  the  death  of  the  testator. 
If  the  question  is  to  be  determined  by  precedent,  it  is  necessary  to 
leave  out  of  view  the  cases  in  which  the  ultimate  destination  is 
preceded  by  a  grant  of  a  liferent  interest,  that  element  being  suffi- 
cient in  itself  to  raise  a  presumption  for  postponement  of  vesting. 
Again,  where  the  profits  of  the  estate  accruing  during  the  minorities 
of  the  children  are  either  undisposed  of,  or  are  subject  to  accumula- 
tion for  the  benefit  of  the  surviving  children,  or  are  applicable  to 
other  puiposes,  the  gift  of  the  reversionary  estate  is  in  substance 
as  well  as  in  form  a  legacy  payable  on  an  uncertain  event ;  the 
maxim  dies  incerUcs  pro  conditione  habetur  is  applicable,  and  the 
right  does  not  vest  until  the  condition  is  purified.     But  where  the 
income  of  the  estate  is  applied  by  the  will  to  the  maintenance  of 
the  children  during  the  period  of  nonage,  the  right  does  not  appear 
to  be  dependent,  in  any  fair  view  of  its  nature,  upon  the  contin- 


teee. 


eeveral  of  the  English  cases,  the  provision 
of  survivorship  has  been  referred  to  some 
other  period  than  that  of  the  distribution 
of  the  estate,  as  in  Weedon  v.  FM^  2  Atk. 
123,  where  a  legacy  wan  given  to  the  wife 
for  life,  and  to  the  children  and  the  Enr- 
vivors  in  fee,  and  the  testator  added  that 
his  intent  was,  that  if  any  of  the  children 
»hould  die  before  tiffenty-one  or  days  <^f 
marriage^  his  share  should  be  divided 
amongst  the  survivors  ;  and  in  Evan%  v. 
£van8,  25  Beav.  81,  where  the  survivor- 
bhip was  referred  to  by  LordBomilly,  M.R., 


to  the  period  of  the  testator^s  death,  in 
respect  of  the  terms  of  a  dettinaUon-over 
which  was  so  framed  as  to  be  appltcaUe 
to  that  period. 

^  Ptaraon  v.  CoMmaiJor,  15  Sh.  275  ; 
18  July  1839,  M<L.  &  Rob.  685,  687  : 
Johntton,  v.  JokntUm^  9  June  18i0,  2  D. 
1038. 

'  WaUon  V.  Maedougall,  4  Jane  1856, 
18  D.  971. 

'  Purtdl  V.  Newbigging,  10  May  1855, 
2  Maoq.  273. 

*  2  Macq.  276. 


OF  SURVIVORSHIP.  653 

Rency  of  the  attainment  of  majority.  There  is  not  much  authority  chap,  xxxv. 
in  reference  to  this  form  of  destination,  but  the  point  appears  to  be 
so  ruled  in  the  case  of  MaUlancCs  Trustees  v.  M'Dermaid}  In  this 
case  an  interest  in  a  residuary  estate  given  in  the  terms  under  con- 
sideration was  held  to  have  vested  in  the  longest  liver  of  three 
children,  who  all  died  in  minority,  though  whether  the  two-thirds 
primarily  destined  to  the  others  vested  in  him  by  survivorship  or 
as  next  of  kin  of  his  deceased  brothers  was  not  expressly  deter- 
mined. The  Lord  Justice-Clerk  Inglis  observed  that  he  could 
conceive  no  stronger  character  of  a  gift  of  residue  than  that  the 
testator  should  wish  his  trustees  to  hold  it  for  behoof  of  his  children, 
and  to  pay  out  of  it  such  sums  as  should  be  necessary  for  their 
maintenance  and  upbringing,*  and  there  are  other  passages  in  the 
opinions  of  the  Judges  favourable  to  the  supposition  of  immediate 
vesting.  Some  of  the  later  cases  exhibit  a  leaning  on  the  part  of 
the  Court  to  this  construction,  without  affirming  it  as  matter  of 
positive  decision.' 

1182.  (4.)  The  presumption  is  much  stronger  in  favour  of  vest-  Presumption 
ing  in  the  case  of  provisions  to  children  in  marriage-contmcts  than  vesUng^is  " 
in  that  of  testamentary  bequests.    Such  provisions  are  most  usually  ^f^"^*''^^*^ 
declared  to  be  given  in  satisfaction  of  legitim,  and  have  therefore  contract,  than 
some  of  the  qualities  of  obligations.     From  the  same  circumstance  tary  provi-" 
it  is  natural  to  infer  that  the  intention  is  to  give  a  vested  interest  ®*°"*- 
at  the  time  when  the  right  to  legitim  would  accrue.    Accordingly, 
it  appears  to  be  settled  by  the  more  recent  decisions  that  marriage- 
contract  provisions,  even  when  not  secured  by  a  fund  set  apart  in 
the  father  8  lifetime,  vest  at  the  dissolution  of  the  marriage,  or  at 
all  events  at  the  death  of  the  father,  which  accordingly  is  to  be 
treated  as  the  period  to  which  the  provision  of  survivorship  refers.* 
"Where  a  preferential  right  is  constituted  in  favour  of  children  by 
the  conveyance  of  a  fund  to  trustees  in  the  parent's  lifetime,  the 
children  are  held  to  take  vested  interests  at  birth,  subject  to  increase 
or  diminution  by  the  coming  into  existence  of  other  objects  of  the 
provision,  or  their  removal  by  death  during  the  subsistence  of  the 
marriage.*    Eeference  is  made  to  subsequent  chapters  for  a  fuller 
exposition  of  this  subject.^ 

*  Maitland*$  Trs.  v.  M'Dermaid,   15      Maq>h.  848  ;  Bogenon'»  Tn.  v.  Rogenon, 
March  1861,  2S  D.  782.  10  March  1865,  8  Macph.  684  ;  Vinei  v. 

»  23  D.  737.  HiU<m,  13  July  1860,  22  D.  1486. 

»  SeoU'%  Tn,  v.  Stack,  16  June  1865,  »  BeaUie't  Tra.    v.   Cooper*8  Trs.,    14 

3  Macph.  950 ;  LeigkUm  v.  LeighUm,  8  Feb.  1862,  24  D.  535  ;  JIunter*t  Tn,  v. 

March  1867,  5  Macph.  561.  CarUton,  11  Feb.  1865,  3  Macph.  614. 

*  JUmanei  ▼.  Ridddl,  18  Jan.  1865,  8  •  Chapters  XLIII.  to  XLVI. 
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CHAP.  XXXV. 


Implied  rar- 
▼ivonhip  in 
ioint  liferent 
beqoesta. 


Whether  a  de- 
ferred life- 
renter  takes  an 


SECTION  IV. 

Survivorship  in  Relation  to  Interests  for  Life. 

1183.  Where  estate  is  granted  to  a  plurality  of  persons  in  terms 
which  import  a  joint  destination,  a  right  of  survivorship  is  held  to 
be  implied  in  the  grant,  provided  that  the  fee  of  the  estate  is  giyen 
over  as  an  entire  subject ;  but  where  the  subject  of  disposition  is 
given  to  a  class  of  persons  in  liferent,  with  remainder  to  their 
respective  issue  in  fee,  the  scheme  of  the  bequest  evidently  implies 
that  life  interests  are  to  he  taken  by  the  grantees  in  distinct  shares, 
and  that  their  issue  are  to  come  into  possession  of  their  respective 
interests  in  the  property  on  the  death  of  the  pareuts.^  Again, 
where  estate  is  disponed  or  bequeathed  to  a  plurality  of  persons  in 
shares,  or  in  severalty,  the  deed  or  will,  according  to  established 
rules  of  construction,  only  vests  a  pro  vidiviso  life  interest  iu  the 
subject  in  each  person,  terminable  at  his  death.  In  the  case  of 
Tulloch  V.  Welsh,  the  question  was  as  to  the  effect  of  a  disposition 
to  a  brother  and  a  sister  in  liferent,  for  their  liferent  use  only,  with 
a  destination-over  in  fee,  and  with  this  declaration,  that  the  yearly 
rents  and  profits  of  the  estate  should  be  paid  to  the  liferenters 
during  their  lives,  share  and  share  alike.  It  was  held  that  a  right 
of  survivorship  was  given  by  implication,  in  respect  of  expressions 
in  the  destination  of  the  fee,  showing  that  the  fee  was  not  intended 
to  open  until  the  death  of  the  longest  liver  of  the  liferenters.^  It 
is  unnecessary  to  enter  more  minutely  into  this  branch  of  the 
general  subject,  because  the  case  of  PaxtorCs  Trustees  ^  has  settled 
decisively  that  all  the  rules  and  distinctions  which  exist  with 
respect  to  survivorship  amongst  fiars  are  applicable,  mutatis 
mutandiSy  to  liferents,  and  interests  for  life  under  trusts.  The  cases 
relating  to  the  vesting  of  postponed  interests  offer  many  examples 
of  the  limitation  of  successive  liferents,  and  also  of  the  constitution 
of  joint  liferents  with  rights  of  survivorship.* 

1184.  In  the  case  of  Scott  v.  Sceales,^  a  question  of  survivorship 
is  presented  as  to  the  effect  of  an  alteration  of  a  destination  in  a 


1  Donaldaon^a  Tr$,  v.  CuthberUon,  12 
Jan.  1864,  2  Maq>h.  428  ;  fiom.  Mae- 
dougall  ▼.  Ma4xtougaU,  6  Feb.  1866,  4 
Macph.  372 ;  see  judgment  in  H.L.  26 
March  1868. 

>  Tmlloch  ▼.  WeUh,  28  Nov.  1838,  1 
D.  94  ;  and  see  Maxwell  v.  Wylie,  25  May 
1837, 15  Sh.  1005  ;  JokrutonY.  Johndon, 
9  June  1740,  2  D.  1038. 

'  Paxton*9  Trt.  v.  Come  (Ck)urt  of  seven 
Jadges),  1886,  13  R.  1191  ;  Special  Case 


Siobie'i  IVf.,  1888,  15  R  340.  CompMe 
Muir'9  Trt,  v.  Muir,  1889,  16  R  954. 

*  Johnaton  ▼.  JohntUm^  9  June  1840, 
2  D.  1088  ;  MaxweU  v.  Wylie,  25  Maj 
1837,  15  Sh.  1005  ;  PuraeU  v.  Newbigg- 
inff,  15  D.  489,  10  May  1855,  2  Macq. 
278  ;  Robertwony.  ffotuUm,  28  May  IS58, 
20  D.  989  ;  Riehardmm  v.  MaedomgaU^ 
1868,  6Macpb.  (H.L.)  18. 

"  ScoU  V.  Sceaht,  20  July  1865,  8 
Macph   1180. 
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will.    The  testatrix,  by  one  of  her  testamentary  writings,  provided   chap.  Axv. 
a  sum  of  money  to  a.  legatee,  A.,  in  liferent,  and  after  the  death  of  immediate  in- 
A.  to  her  daughter  B.,  also  in  liferent.     By  a  subsequent  testa-  Ij^^ce ofthe^ 
mentary  writing  she  revoked  the  bequest  in  favour  of  A.,  but  said  IJ^^^Ij^ii*'  t 
nothing  regarding  the  deferred  liferent  given  to  the  daughter.    The  liferent  gift, 
question  was  as  to  the  destination  of  the  income  of  the  fund  during 
the  lifetime  of  A.,  whether  it  devolved  to  B.,  or  fell  into  residue. 
It  was  held  that  B.  took  an  immediate  liferent,  the  judgment  being 
put  upon  the  special  circumstances  of  the  case.^ 

1185.  Where  a  usufructuary  interest  is  given  to  one  person  for  Vesting  of  in- 
the  life  of  another  person,  or  until  the  occurrence  of  a  specified  J^J^^^^^J^ 
event,  it  has  been  held  that  the  interest  vests  in  its  entirety  a  another. 
vtarte  testatoris,  insomuch  that  if  the  legatee  die  before  the  event 
happens,  his  representatives  are  entitled  to  the  income  for  the 
remainder  of  the  term.^ 

^  Where  liferents  are  given   to    two  the  seoond  liferenter  takes  an  immediate 

legatees  in  succession,  and  the  legatee  vested  interest ;  re  Belty  Smith* t  TrutU, 

fifst  institated  predeceases  the  testator,  it  Law  Rep.  1  Eq.  Ca.  79. 

has  heen  held  in  England,  in  conformity  *  BiU  v.  EiiV$  Tuton,  8  Nov.  1866,  ( 

with  the  principle  stated  in  the  text,  that  Macph.  12. 
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CRAP.  XXXVI. 


Division  of 
the  suliject. 


CHAPTER  XXX  VL 

MATRIMONIAL  PROVISIONS  TO. SPOUSES  AND 

CHILDREN. 


1.  Form  and  Gnerositt  of  Marri- 

age-Contract Provisions. 

2.  Postnuptial  Provisions. 


3.  Marriage  Provisions,  how 
SECURED.  (Obligation,  Des- 
tination, Trust.) 


1186.  Marriage-contract  provisions^  may  be  distinguished 
according  to  the  person  by  or  to  whom  the  obligation  is  granted ; 
according  to  the  form  and  subject  of  the  provision  ;  and  according 
to  the  legal  character  of  the  beneficiary's  interest  in  it  For  the 
purposes  of  our  inquiry,  it  is  sufficient  to  consider,^rs/,  the  different 
species  of  marriage-contract  provisions ;  secondly y  the  case  of  post- 
nuptial provisions ;  and  thirdly,  the  different  modes  of  constituting 
marriage  provisions  so  as  to  secure  either  kjva  crediti  available  in 
bankruptcy,  or  a  preferential  right  to  the  subject  of  the  provision. 


SECTION  L 
Form  and  Onerosity  of  Marriage-Contract  Provisions. 

Provision  by  1187.  The  simplest  form  of  provision  is  that  of  a  money  obliga- 

tion  to  pay^*   ation,  e.^.,  for  the  payment  of  a  sum  of  money  or  a  liferent  annuity 
money.  at  the  dissolution  of  the  marriage,  or  at  such  time  as  may  be  agreed 

on.  Money  provisions  to  wives  are  usually,  though  not  invariably, 
given  in  the  form  of  an  annuity.  Provisions  to  children  are 
usually  made  payable  through  the  intervention  of  trustees,  to  whom 
powers  are  sometimes  given  of  restricting  the  interest  of  any  of  the 
children  to  a  liferent  for  necessary  causes,  and  of  settling  the 
provisions  of  daughters  to  their  separate  use  by  mairiage-contract 
A  power  of  division  is  usually  reserved  to  the  lather,  sometimes  to 

greater  fulness  than  is  possible  in  a  mrt 
which  merely  touches  the  maniage  lavi 
in  relation  to  property.  The  subject  of 
the  effect  of  divorce  on  the  property  of 
the  spouses  is  not  included  in  this  book. 
An  excellent  statement  of  the  cases,  with 
a  discussion  of  their  principles,  by  Mr. 
W.  C.  Smith,  Advocate,  will  be  found  in 
the  Juridical  Review  for  January  1894. 


^  The  question,  how  far  and  in  what 
cases  marriage-contract  provisions  are 
(xmtra/rtual  or  revocable,  is  conbidered 
under  the  head  of  Revocation  (Chapter 
XXII.,  Section  III.).  On  the  subject 
of  this  chapter,  and  more  especially  for 
the  older  authorities,  a  general  reference 
is  made  to  Lord  Fraser  on  the  Law  of 
Husband  and  Wife,  where  the  subject 
of  marriage  provisions  is   treated  with 
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both  parents ;  and  the  legal  claims  of  the  widow  and  children  are  chap,  xxxvk  \ 

discharged. 

1188.  (1.)  Provisions  to  sons  are  usually  made  payable  on  their  Form  and  des* 
attaining  majority,  and  after  the  death  of  the  father ;  sometimes  at  cunUry  proYi- 
majority,  without  reference  to  the  father's  death;  or  at  the  dissolution  Jf*the*chiUh«a 
of  the  marriage.^    Money  provisions  to  daughters  are  either  in  the  of  t^>o  n»»r- 
form  of  an  obligation  to  pay  a  fixed  sum — the  period  of  payment  in 

their  case  being  majority  or  marriage,  whichever  shall  first  ha}^n 
— or  in  the  form  of  a  sum  to  be  liferented  by  the  daughter,  with  a 
destination  of  the  fee  to  her  children,  whom  failing,  to  the  surviv- 
ing brothers  and  sisters  and  their  issue.  Three  principal  forms  of 
destination  may  be  distinguished :  (1)  where  the  intention  is  to 
give  the  children  a  vested  interest  in  the  capital  upon  majority  or 
marriage,  although  the  parent  may  then  be  alive,  payment  being 
postponed  until  his  death ;  (2)  to  give  to  each  child  an  interest 
which  only  vests  upon  m«^jority  or  marriage,  and  after  the  parent's 
death ;  and  (3)  to  give  to  the  children  a  life  interest  in  the 
proceeds  of  the  estate,  and  the  fee  to  their  respective  heirs ;  the 
vesting  of  the  fee  of  each  share  baiag  in  this  case  postponed  until 
the  expiration  of  the  liferent. 

1189.  The  presumption  for  vesting  is  stronger  in  the  case  of  DesttnAtion  to 
marriage-contract  provisions  than  under  testamentary  settlements,  ^^  chiidrS°u 
because  the  provisions  come  in  place  of  legal  rights.     As  the  *«•• 
ascertainment  of  the   term  of  vesting  is  governed  in   a  great 
measure  by  fixed  rules  of  construction,  depending  on  the  form  of 

the  destination,  care  should  be  taken,  if  any  variation  from  the 
ordinary  forms  is  introduced  into  the  settlement,  to  state  explicitly 
whether  the  children  are  or  are  not  to  have  the  right  of  disposing 
of  their  shares  by  anticipation ;  and  if  so,  at  what  period  a  vested 
interest  in  the  estate  is  intended  to  be  given. 

1190.  In  the  case  of  annuities  to  wives,  the  presumption,  in  the  Widows'  an- 
absence  of  express  stipulation,  is  that  the  half-yearly  payments  are  what^nmi 
to  be  made  in  advance,  the  widow  being  entitled  ex  lege  to  an  allow-  payable. 
ance  for  mournings,  and  to  interim  aliment  for  the  period  preceding 

the  first  termly  payment  of  her  annuity.*  There  is  no  reason  for 
interfering  conventionally  with  the  rule  according  to  which  widows* 
annuities  are  payable  in  advance ;  and  unless  a  stipulation  to  the 
contrary  were  framed  in  direct  terms,  the  Court  would  apply  the 
ordinary  rule.^    It  is  usual  in  modern  contracts  to  name  a  sum  in 

^  As  to  the  effect  of  an  obligation  to  Palmer  r.  Sinclair^  27  June  1811,  F.C.  ; 

pay  at  the  Dujoritj  or  marriage  of  the  Alexander  v.  Alexander^  26  Feb.  1830,  8 

chUd,  or  at  the  dissolution  of  the  parent's  Sh.  602  ;  Kermach  v.  Storie^  1  July  1831, 

marriage,  in  conferring  a  juB  crediii,  see  9  Sh.  860. 

Section  IIL,  infra,  »  Jiennie  v.   Walker,  1800,  M.  "Pre- 

<  Biak.  1,  6,  41 ;  2,  9,  67  ;  and  see  sumption,*'  App.  No.  4.     As  to  the  right 

VOL.  I.  2  T 
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CHAP.  zxxTi.  lieu  of  aliment  and  mournings.    Where  the  rents  of  specific  sub- 


jects are  left  to  a  widow  in  place  of  an  annuity,  she  is  not  obliged 
to  share  the  first  term's  rent  with  her  husband's  executors  (under 
the  Apportionment  Act),  because  her  income  is  derived  from  the 
same  source  as  theirs,  and  the  testator  is  entitled  to  exclude  his 
executors.^ 
Provisions  1191.  Monej  provisions  bj  landed  proprietors  are  usually, 

rentsofbwi-    though  not  always,  made  chargeable  upon  or  payable  out  of  the 
fora  Midfeet '^"^  of  the  heritable  estate.    Although  practically  the  benefici- 
of  such  pro.      aries  under  this  form  of  provision  have  a  better  security  for  the 
payment  of  their  provisions  than  in  the  case  of  a  simple  obligation 
by  a  person  whose  capital  is  embarked  in  trade,  yet  in  point  of  law 
their  interest  is  the  same.     In  both  cases  the  free  estate  of  tbe 
husband  or  father  is  liable  in  payment  of  the  provisions ;  in  neither 
case  does  the  obligation   confer  a  preference,  unless  the  party 
diveets  himself  of  a  portion  of  his  estate  to  create  a  security  for 
the  obligation.' 
ConditioDs  1192.  Moucy  provisions  to  children,  whether  payable  in  the  fiist 

amoun/of  *     instance  out  of  the  personal  estate  or  out  of  land,  may  be  made  to 
moDey  pro-      y^^y  in  amount,  according  to  circumstancea    A  common  stipula- 
tion is,  that  a  certain  sum  shall  be  payable  if  there  is  only  one 
child ;  so  much  if  there  are  two  ;  and  a  certain  larger  sum  for  any 
greater  number ;  subject,  in  the  event  of  there  being  more  than  one 
child,  to  a  power  of  division  by  the  parents  or  the  survivors  of 
inflaenceof  the  them.     In  the  case'of  provisions  to  the  younger  children  of  landed 
^  ^  *°         proprietors,  the  failure  of  heirs-male  may  be  taken  into  view  as  a 
ground  for  increasing  the  amount  of  the  provisions  to  daughters. 
A  provision  granted  to  daughters,  failing  heirs-male  of  the  mar- 
riage, is  exigible  where  a  son  is  bom  who  predeceases  Ms  father.' 
Proprietors  of  estates  held  on  imperfect  entails  are,  since  the 
passing  of  the  Entail  Amendment  Act,  no  longer  bound  by  substi- 
tutions in  favour  of  heirs-male,  and  may  therefore  settle  their 
estates  on  daughters  failing  male  issue  of  the  man-iage.    In  such 
cases  there  is  the  less  reason  for  the  introduction  of  fluctuating 
provisions  into  marriage-contracts. 
ExcinsioD  of  1193.  In  Settling  the  terms  of  a  provision  to  younger  children, 

Tu^c^tog'to    ^^®  ought  to  be  taken  to  exclude  a  younger  child  succeeding  to 
otiier  estate,     the  estate  by  survivance  from  the  benefit  of  the  fund.    In  Cruick- 

of  the  widow's  representatives  to  a  propor-  tbe  representative  of  an  hsir  of  eniaO  vbo 

lion  of  tbe  last  term's  annuity,  see  Cole'  dies  daring  ber  Ufetime  and  bis  soooesBnr 

brooke  v.  Oibton-Craig,  H  May  1835,  18  in  tbe  estate,  see  Paul  v.  Antlntkerj  1 

Sb.  756.  Macph.    14,   15  Feb.   1864,  2  Msc|h. 

1  Thimion  v.  Douglai,  15  July  1856,  (H.L.)  1. 
l8  D.   1240.     As  to  tbe  liabUity  for  a  '  Section  in.,  infra. 

widow's  annuity,  in  a  question  between  '  £rsk.  8,  8,  38. 
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dianks'  Tinistecs  v.  Cruickslianks}  where  the  whole  rents  of  an  estate  chap,  xxxvi. 
were  appropriated  as  a  fund  of  division  for  younger  children,  on 
the  narrative  that  the  eldest  son  was  otherwise  provided  for,  and 
the  father  ohliged  himself  to  secure  a  provision  to  the  eldest  son 
equal  to  that  of  his  younger  children,  in  the  event  of  that  son  being 
deprived  of  the  inheritance  of  another  estate,  it  was  held,  upon  the 
occurrence  of  the  event  contemplated,  that  the  heir  had  no  right 
to  a  share  of  the  heritable  fund  provided  to  the  other  children,  but 
that  his  claim  was  against  the  surplus  estate. 

1194.  Sometimes  an  heir  apparent  or  expectant  of  heritable  Obii^tion  to 
property  undeitakes  an  obligation  in  a  contract  of  marriage  condi-  JbS^n  out  of 
tionally  in  the  event  of  his  succeeding  to  the  estate.     It  would  '^*'»"  mheri- 
seem,  notwithstanding  the  8th  section  of  11  and  12  Vict.,  cap. 

36,  that  such  an  obligation  does  not  confer  such  a,  Jus  qucmtum  on 
the  children  as  would  prevent  the  father  from  afterwards  consent- 
ing to  a  disentail.^  In  one  case,  where  a  husband  obliged  himself 
by  antenuptial  contract  to  provide  a  certain  sum  to  the  younger 
children  of  the  marriage,  provided  he  should  succeed  either  to  the 
whole  of  certain  estates  or  to  such  other  part  as  should  be  of  the 
3early  value  of  £3000,  and  he  succeeded  to  the  whole,  the  Court 
held  that  the  provisions  were  due,  and  that  it  was  irrelevant  to 
allege  that  the  yearly  value  of  the  whole  estate  was  under  £3000.* 

1195.  Obligations  are  sometimes  undertaken  by  the  parents  of  obligations 
the  spouses  to  provide  certain  sums  of  money  to  the  children  of  the  th^jjj^nte  of 
marriage,  which  sums  are  either  made  payable  to  such  children  t^«  contracting 
immediately  on  the  death  of  the  grandparent,  or  are  payable  after 

the  expiration  of  a  liferent  previously  given  to  one  or  both  of  the 
spouses.^  Sometimes  a  father,  while  settling  a  money  provision 
on  his  daughter,  undertakes  that,  in  the  eventual  distribution  of 
his  estate,  she  shall  receive  as  large  a  portion  as  his  other  children. 
Such  obligations  must  be  fairly  met,  and  it  is  not  permissible  to 
introduce  conditions  and  restrictions  in  the  provisions  in  favour  of 
the  married  daughter  which  have  not  been  applied  to  the  provi- 
sions of  the  other  children.^    But  again,  such  obligations  are  not 

1  Crukihihanlu^  Trs.  y.  Crinckshanhtj  2  this  case  the  Court  held  the  consent  of 

Nov.  1853,  16  D.  7.  the  father,  and  also  of  the  trustees  of  the 

'  Pet.  Maxwdit  27  Feb.  1857,  19  D.  marriage-contraot,  sufficient    to    obviate 

571.     The  section  (11  and  12  YicL,  ci^.  any  objection  to  the  disentail  on  the  score 

86,   §  8)   provides,  that  where  the  heir  of  the  interest  of  the  younger  children. 
in  possearion or  heir-apparent  shall ''have  '  Erakine  v.  WilliafM,  14  Dec.  1843,  6 

Becnred,  by  obligation  in  any  marriage-  D.  226. 

csontract,  the  descent  of  auch  estate  upon  *  Such  an  obligation  is  obviously  of  an 

the  issue  of  the  marriage,"  it  shall  not  be  onerous  character ;  Mtlier'a  Trs,  v.  Miller, 

competent  to  disentail  until  the  birth  of  a  23  Feb.  1848,  10  D.  765. 
child  who,  by  himself  or  guardian,  shall  ^  Maude  v.  Wriffht*a  Trs,,  1878,  5  B. 

obnsent,  unless  the  trustees  of  the  con-  570. 
tract  shall  consent  to  the  application.    In 
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CHAP.  xxxTi.  to  be  extended  by  implication,  and  80,  where  the  annuity  promised 
by  the  wife's  father  was  to  be  paid — (1)  during  the  subsistence  of 
the  marriage;  (2)  in  case  of  the  husband's  survivance,  for  his 
benefit  and  that  of  the  children  of  the  marriage ;  and  (3)  in  case  of 
the  wife's  survivance,  but  no  provision  was  made  for  its  continued 
payment  for  the  benefit  of  the  children  after  the  death  of  both  the 
spouses, — it  was  held  that  the  obligation  could  not  be  extended  to 
the  case  which  had  occurred.*  In  a  case  where  the  wife's-  father 
l)ound  himself  to  pay  to  her  after  his  death  a  sum  equal  to  "the 
portion  or  fortune  "  which  any  of  Iiis  other  daughters  might  have 
i'rom  him,  and  he  afterwards,  in  the  marriage-contract  of  another 
daughter,  bound  himself  to  pay  her  £2000  at  his  death,  with  inte- 
rest from  the  date  of  the  marriage,  it  was  held  that  the  daughter 
first  married  was  entitled  to  claim  an  equivalent  for  the  whole 
sum  received  by  her  sister,  inclusive  of  interest.^  In  another  case, 
the  husband's  father  bound  himself  to  pay  to  his  son  a  portion  of 
£1000,  and  also  "  to  put  him  on  an  equal  footing"  with  the  other 
younger  children ;  he  afterwards  settled  an  annuity  of  £200  a  year 
upon  his  daughter,  payable  from  the  date  of  her  marriage.  It  was 
found  that  the  son  was  entitled  to  an  equivalent  for  the  annuity, 
and  that  the  father's  obligation  was  not  discharged  by  his  leaving 
the  son  a  share  of  his  residuary  estate  equal  to  that  of  the  other 
children.'  Where  a  wife's  father  undertook  to  provide  her  in  a 
share  of  his  father's  succession,  which  had  not  yet  opened  to  him, 
and  eventually  the  succession  was  exhausted  by  the  payment  of 
debts  and  the  widow's  terce,  it  was  held  that  a  sum  which  the 
obligant  ultimately  received  as  the  representative  of  his  mother, 
including  a  portion  of  her  terce,  was  not  subject  to  the  marriage- 
contract  obligation.* 
ProvisioDR  by  1196.  (2.)  The  most  usual  mode  of  making  a  provision  for  the 
way o  join  are.  .^^.j^^  of  a  landed  proprietor  is  by  way  of  jointure,  which  is  a 
fixed  annuity  payable  out  of  the  rents  of  the  estate.  The  husband 
obliges  himself  to  infeft  her  in  security.  The  annuity  is  under- 
stood to  be  chargeable  with  a  proportion  of  the  public  burdens 
Value  of  exigible  from  the  estate.*  Where  a  jointure  is  fixed  at  a  certain 
^riwi'to  b?**  proportion  of  the  rental,  the  value  must  be  struck  as  at  the  death 
estimated.  of  the  husband,  and  not  at  the  time  of  the  constitution  of  the 
annuity,  as  is  the  case  with  a  provision   by  way  of  locality.* 

*  Dolphin's  Trt,  v.  Baxter,  1888,  15  ■  Enkine,  2,  9,  61 ;  Bankton,  toL  1, 
R.  733.                                                            pp.  651,  658. 

<  Macqvetn  v.  Natmyth,  29  Jan.  1831,  *  DougUu  v.  Douglas,  15  May  1822,  1 

9  Sh.  355.  Sh.  408,  N.E.  882  ;  Jioihes  v.  Roikes,  29 

»  Thrtsliie  v.  Threshies  Trt.,  8  Feb.  Jan.   1829,  7  Sh.   839 ;  Macpkfrtm  v. 

1845,  7  D.  403.  Macpherson,  24  May  1839,  1  D.  794 ; 

*  Spalding  v.  Small,  13  Nov.  1821,  1  Menzies  v.  MenzUs,  10  July  1855,  17  D. 
Sh.  123,  N.E.  121.  1090. 


MATRIMONIAL  PROVISIONS  TO  SPOUSES  AND   CHILDREN.  C6l 

Where  the  annuity  is  made  payable  at  the  first  term  after  the  chap,  xxxyi. 
husband's  death  out  of  the  rents  of  his  entailed  estate,  it  is  held  to 
be  payable  in  advance ;  but  the  heir  of  entail  paying  the  annuity 
has  a  claim  against  the  apportioned  rents  falling  to  the  executors 
for  a  proportion  of  the  first  termly  payment  corresponding  to  their 
share  of  the  rents.^  In  one  case,  where  the  annuity  was  made  to 
run  from  the  period  of  death,  the  widow  was  found  entitled  to 
immediate  payment,  although  the  rents  were  postponed.* 

1197.  Provisions  to  wives  by  way  of  locality  are  not  often  met  Provisions  by 
with,  except  in  the  settlements  of  proprietors  of  entailed  estates.  ii*/.*^e8tt^. 
Until  the  passing  of  the  Aberdeen  Act,  the  powers  of  heirs-substi-  tion  of  value, 
tute  in  the  matter  of  providing  for  widows  and  children  were  strictly 
circumscribed  by  the  terms  of  the  entail.     In  order  that  these 

might  not  become  too  restricted,  in  consequence  of  the  tendency  of 
landed  property  to  rise  in  value,  the  powers  of  burdening  conferred 
by  entailers  were  commonly  made  to  bear  a  certain  proportion  to 
the  rental ;  being  in  the  case  of  provisions  to  children  fixed  at  so 
many  years'  rent ;  and  in  the  case  of  widows,  restricted  either  to 
a  certain  proportion  of  the  free  rental,  or  to  the  rental  of  a  certain 
portion  of  the  estate,  called  the  locality  lands,  in  which  the  husband 
was  at  liberty  to  secure  his  wife  by  infef tment.*  In  estimating  the 
value  of  provisions  to  wives  and  children,  whether  having  relation 
to  the  rental  or  the  lands,  the  rent  of  valuable  shootings  is  to  be 
taken  into  account,  whether  they  are  actually  let  or  not* 

1198.  The  value  of  locality  lands  is  usually  taken  as  at  the  time  At  what  period 
of  the  constitution  of  the  provision,  and  not  as  at  the  husband's  und  ^is  to  be 
death.*    But  this  principle  seems  to  have  been  unsettled  by  the  estimated. 
final  decision  of  the  Court  in  the  case  of  Mcnzies,  where  the  value 

of  the  shootings  was  directed  to  be  estimated  as  at  the  death  of  Sir 
Neil  Menzies,  the  granter  of  the  locality .•  As  in  the  case  of  a 
jointure,  a  liferentrix  by  way  of  locality  is  liable  for  a  share  of  the 
public  burdens,  &c.^  She  is  also  liable  to  defray,  out  of  her  part 
of  the  rents,  the  expense  of  necessary  repairs,®  but  not  of  improve- 
ments or  extraordinary  expenses.®    A  liferentrix   of  locality  is 

1  Pauly.An8tnUher,2UBcyh.[H,l„)l.  453;   Agnew  v.  Jffnew,  10  Dec.   1810, 

«  Cruiekshank  v.  Sandeman,  16  Feb.  reported  in  a  note  to  case  of  Gordon^  24 

1843,  5  D.  643.  Jan.  1811,  F.C. 

»  1  BeU's  Com.  7th  ed.  683.  •  Menzies  v.  MemUi,  10  July  1855,  17 

«  MenzUs  v.  MemieSy  10  Mar.  1852,  14  D.  1090. 
D.  651 ;  Bee  10  July  1855,  17  D.  1090.  '  Emk.  2,  9,  61. 

See  Macplurton  v.  Maepherton,  18  Anguat  "  Ersk.  2,  9,  60  ;  Scot  v.  ffalyhuHon, 

1846,  6  BeU,  280  ;  24  Mar.  1839,  1  D.  27  June   1828,  2  Sh.   435,   N.E.   888  j 

794,  locality  caaea.     X«ieA  v.  ZeieA,  5  June  Cuningham    v.    Cuningham,    1733,   M. 

1862,  24  D.  1059,  as  to  children's  pro-  8275. 
visions.  •  Anttruther  v.   AnHrutkery   14   May 

»  1  Beirs  Com,  7th  ed.  54  ;  Malcolm  v.  1828,  2  Sh.  306,  N.E.  269  ;  Moreham  v. 

Malcolm,  21  Nov.  1823,  2  Sh.  514,  N.K  BinOon,  1679,  M.  8499  ;  Stoir,  2,  6,  19. 
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CHAP.  xiiYi.  subject  to  the  usual  restrictions  of  liferenters  by  constitution  in 
regard  to  the  cutting  of  trees  ^  and  working  of  minerals  ;  *  and  of 
course  she  is  not  liable  to  the  obligations  nor  entitled  to  the 
privileges  of  a  superior.* 
ProvUioiii  of  1199,  Another  form  of  marriage-contract  provision  is  that  in 

"^oonqaest"*  which  the  husband  settles  the  conquest  of  the  marriage  upon  his 
ISSiiniL**'^^*  widow  and  children  in  certain  proportions,  or  by  way  of  a  destina- 
tion in  liferent  and  fee.  "  Conquest "  represents  the  acquisitions  of 
the  husband  during  the  marriage,  exclusive  of  what  he  may  acquire 
by  succession,^  bequest,*  or  donation.^  The  ascertainment  of  con- 
quest, therefore,  involves  an  inquiry  into  the  wealth  of  the  husband 
at  the  date  of  the  marriage,  unless  the  amount  be  conventionally 
fixed  by  specifying  the  deduction  which  is  to  be  made  from  the 
free  estate  as  at  the  dissolution  of  the  marriage.^  If  it  appear  that 
the  parties  to  the  contract  meant  to  attach  a  conventional  meaning 
to  the  word  ''  conquest,"  their  definition,  and  not  the  legal  meaning 
of  the  word,  will  constitute  the  law  of  their  succession.*  For 
example,  a  laily,  by  her  antenuptial  contract  of  marriage,  conveyed 
to  trustees  "  all  sums  of  money,  &c.  which  she  may  conquest  or 
acquire  during  the  subsistence  of  the  said  intended  marriage ; "  and 
after  her  marriage  she  succeeded  ab  intcstato  to  one-half  of  her 
father's  estate,  heritable  and  moveable,  and  to  £1500  under  her 
parents'  contract  of  marriage.  It  was  held  by  the  House  of  Lords, 
affirming  the  judgment  of  the  Court  of  Session,  that  the  verbal 
expression  "may  conquest"  should  receive  a  construction  con- 
sistent with  the  context ;  that  it  did  not  restrict  the  meaning  of 
the  word ''  acquire  " ;  and  that  the  clause  was  effectual  as  a  general 
conveyance  of  acquirenda,  comprehending  the  succession  in  ques- 
tion.* Provisions  of  "  conquest,"  most  probably  on  account  of  the 
ambiguity  of  the  term,  and  the  difficulty  of  ascertaining  what  is 
comprehended  in  it,  are  not  now  much  used,  and  the  cases  belong 
mostly  to  the  last  century.^®    A  more  common  form  of  provision  is 


1  See  Enk.  2,  9,  58  ;  Dickmm  v.  Dick- 
ton,  24  Jan.  1828,  2  Sh.  162,  N.E.  188  ; 
Maealitier^i  Trt,  v.  Maealitter,  27  June 
1851,  13  D.  12S9. 

'  See  Ihuglat  v.  Douglas,  1 5  May  1 822, 
1  Sb.  408,  N.E.  882 ;  WaddeU  v.  WaddeO, 
21  Jan.  1812,  F.C. 

*  BeU's  Prin.  §  1055 ;  Henderson  y. 
Madcenzie,  19  Feb.  1836,  14  Sb.  540. 
See  Oibton-Crav;  v.  Cochrane,  23  Sept. 
1841,  2  Rob.  446,  affirmiDg  16  Sb.  1332. 

*  Stair,  3,  5,  22  ;  Enk.  3, 8,  43  ;  BeU's 
Prin.  §  1795. 

■  Hoe  V.  Hoe,  23  Jan.  1810,  F.C. 

*  1  Fnuer,  757,  citing  Mercer  v.  Mercer, 


1780,  M.  3054  ;  and  Karnes*  Eladd.,  ed. 
1777,  p.  41. 

7  ffunter*i  TVs.  v.  CampbeU,  25  Maj 
1839,  1  D.  817. 

»  Stair,  2,  6,  3. 

'  Diggens  v.  Gordon,  3  Maq>b.  609  ; 
20  May  1867,  L.R.  1  So.  App.  136 ;  5 
Maq>h.  (H.L.)  75. 

'^  In  tbe  construction  of  provisioDs  of 
ibis  description,  it  was  beld  that  Ibe  hoe- 
band  was  not  thereby  precluded  from 
making  rational  provisions  to  the  wifie 
and  children  of  a  second  mairiage ; 
Anderson  v.  Bruce,  1680,  M.  12,890. 
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that  in  which  one  of  the  spousea  disposes  of  all  the  estate  pertain-  chap>  xxxvl 
ing  or  that  shall  pertain  to  him  or  her  at  death,  or  at  the  dissolu- 
tion of  the  marriage,  in  trust.    A  conveyance  in  this  form  was  held 
not  to  include  the  money  due  under  a  policy  of  iusurance,  and  a 
bequest  of  the  proceeds  of  the  policy  was  held  good.^ 

1200.  (3.)  As  to  settlements  of  acquirendtty  a  broad  distinction  Effector 
lies  between  an  obligation  to  provide,  or  (which  is  the  same  in  legal  ^^whioh 
effect)  a  conveyance  of  property  which  shall  belong  to  the  granter  at  ^^^^"^  *** 
the  time  of  his  decease,  and  a  general  conveyance  of  acquirenda  to  aeath. 
trustees.  In  the  first  case,  the  parent  remains  the  full  owner,  and 
may,  as  said  by  Lord  Watson  in  the  case  of  Macdonald?  during 
his  lifetime  squander  his  entire  means  if  he  thinks  fit;  in  the 
second  case,  the  parent  is  divested.  Conveyances  of  acquirenda  to 
trustees  are  in  practice  confined  to  the  wife's  estate,  the  object 
being  to  protect  her  estate  against  the  husband's  creditors.  The 
distinction  is  illustrated  by  two  of  the  most  recent  cases  on  this 
subject.  In  tlie  case  of  Wyllies  Trustees  •  the  husband  conveyed 
to  trustees  his  property  of  every  description  "  now  belonging  or 
which  shall  belong  to  him  at  the  time  of  his  deceasey'  including 
certain  specified  estate  of  which  he  was  then  possessed.  Before 
his  marriage  the  truster  had  acquii'ed  a  prospective  intsrest  in  the 
testamentary  estate  of  his  father;  this  right  vested  during  the 
subsistence  of  the  marriage,  the  marriage-contract  having  mean- 
time been  intimated  to  the  father's  testamentary  trustees.  In  a 
competition  between  the  marriage  trustees  and  an  arresting  creditor 
the  claim  of  the  marriage  trustees  to  this  fund  was  sustained,  but 
only  on  the  ground  that  the  husband's  prospective  interest  in  his 
father's  estate  was  a  spea  successionis  which  he  was  entitled  to  con- 
vey,  and  was  in  the  sense  of  the  marriage-contract  "property  now 
belonging  to  him,"  whence  it  followed  that  the  subsequent  intima- 
tion  of  the  vested  right  constituted  a  good  conveyance  or  real 
right  in  implement  of  the  general  conveyance  in  the  marriage- 
contract  Lord  Kinnear,  who  delivered  the  judgment,  said :  "  When 
the  truster  by  his  marriage-contract  settles  everything  belonging 
to  him,  and  also  everything  that  shall  belong  to  him  at  his  death, 
lie  conveys  exactly  what  he  says,  the  property  that  belongs  to  him 
at  the  date  of  the  contract,  and  also  what  shall  be  found  to  belong  \ 
to  him  at  his  death,  but  he  does  not  deprive  himself  of  any  right  of 
property  or  power  of  control  in  subjects  he  may  acquire  after  the 
date  of  the  marriage-contract  during  his  lifetime,  and  accordingly 

^  SeoUM  Equitable  Insurance  Co,  v.  perLoidMoncreiff;  Arthur  and  Seymour 

Champion^  6  Nov.  1867.  y.  Lamb,  1870,  8  Macph.  928. 

s  Maedvnald  v.  8eoU,  24  July  1893,  *  WyUie'e  Trt.  v.   Boyd,  1891,  18  R. 

Ii.R.  1893,  App.   Ca.   612,  at  p.   655;  1121;  BuchanafC$  Trs.  v.   Whyte,  1890, 

Ltneden:8  Trt,  v.  Lowden,  1881,  8  B.  744,  17  B.  (H.L.)  53. 
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CRAP.  xxxTT.  the  property  which  belongs  to  him  at  his  death,  and  which  he 
has  acquired  after  the  date  of  tlie  marriage -contract,  will  be  sub- 
ject to  all  the  debts  which  he  may  have  contracted  during  his 
lifetime."  i 
Effoct  of  1201.  Tliis  case  may  be  contrasted  with  that  of  SimsorCs  Trus- 

Su^wSich     ^^^»*  where  a  wife  by  antenuptial  contract  conveyed  to  trustees 
may  be  ac-       "  the  wholc  estate,  &c.  presently  belonging  to  her,  or  which  she 
subsistence  of  niay  succeed  to  or  acquire  during  the  subsu^tenre  of  the  said  in- 
marriage.        iended  marriage."    An  aunt  of  the  wife  by  her  will  left  the  wife  a 
share  of  her  estate,  under  the  declaration  that  it  should  not  fall 
under  the  control  of  the  marriage  trustees.    This  declaration,  by  a 
decision  of  the  whole  Court,  was  held  to  be  inoperative,  seeing 
that  the  testator  had  not  provided  a  continuing  trust,  but  had 
directed  the  share  to  be  paid  to  her  legatee,  who  on  receiving  pay- 
ment became  bound  to  transfer  the  money  to  her  marriage  trustees 
iu  implement  of  her  antenuptial  conveyance. 
Effect  of  1202.  An  important  exception  to  the  effect  of  a  conveyance  of 

▼KoM  reutiog  (^cquircnda  was  recognised  in  Boyd's  Trustees  v.  Boyd,*  viz.,  that 
to  wttiement    such  a  Conveyance,  even  when  it  enbraces  all  the  estite  which  the 

of  (Mvuf  rsikus.  ^  ' 

wife  **  may  conquest  and  acquire  during  the  subsistence  of  Ihe 
marriage,"  does  not  include  life  interests  and  annuities.  Where  a 
conveyance  of  acqicirenda  is  indefinite  as  to  time,  its  operation  is 
confined  in  construction  to  property  acquired  or  to  be  acquired 
during  the  subsistence  of  the  marriage,  and  property  acquired  after 
its  dissolution  is  not  affected.^  An  exception  of  a  different  nature 
was  admitted  in  RusselUs  Trustees?  The  wife,  by  words  of  direct 
gift  in  their  antenuptial  contract,  conveyed  to  her  husband  and  his 
heirs  all  the  estate  then  belonging  to  her,  or  which  she  might  acquire 
during  the  subsistence  of  the  marriage,  or  which  should  belong  to 
her  at  death.  The  wife  survived  the  husband,  and  in  a  question 
between  the  husband's  testamentary  trustees  and  the  wife's  next 
of  kin,  it  was  held  that  the  conveyance  was  qualified  by  the  im- 
plied condition  that  the  husband  should  survive  her.  It  is  difficult 
to  reconcile  this  case  with  the  subsequent  decision  of  the  House  of 
Lords  in  the  case  of  Buchanan's  Trustees^  and  this  difiiculty  is  not 
lessened  by  the  reason  given  by  the  Lord  President,  viz.,  that  tlie 
contrary  construction  involved  the  deprivation  by  the  wife  of  her 

>  18  R.  1128.  case  was  foUowed  in  Sp.  Ca.  Tmmy's  Trs. 

«  Simwn'i  Tn.  v.  Brown,  1890,  17  R.  (1st  T>iv.)  1885,  12  R.  963. 

1^81    (whole    Conrt) ;  Dowj^'    Tr».    v.  *  Wardlaw  v.  Wardlaw't  TVs..  1879,  7 

Kay*t  Tr$.  1879,  7  R.  295.  R.   1066 ;  see  SeoUish  EquitaUe  Inmr- 

»  Boyd*t  Trs.   v.  Boyd,   1877,   4    R  anee  Co,  v.  Champion,  6  Nov.  1857. 

1082,  where  Lord  Moncreiff  quoted  Lord  »  Sp.  Ca.  JtutsdVs  Trs.,  1887,  14  R. 

Hatherley*s  opinion  in  re  MainwarinQ*8  849. 

settlement,  L.R.  2  Eq.  487,  and  White  v.  «  17  R.  (H.L.)  53. 
BriggB,  1848,  22  Beav.  126,  note.      This 
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whole  property  on  the  husband's  decease,  in  apparent  forgeif ulness  chap,  xxxvi. 
of  the  principle  that  a  mere  general  conveyance  of  acquirenda 
leaves  the  grantee  in  the  uncontrolled  possession  of  his  fortune 
during  his  lifetime.  According  to  the  decision  in  Biiclianan's  case, 
Mrs.  Russell  would  not  be  dispossessed  of  her  estate  at  the  dissolution 
of  the  marriage,  but  her  estate  would  pass  at  her  death  to  her  hus- 
band's heirs.  Among  the  numerous  special  decisions  respecting 
such  conveyances,  we  note  that  universal  words  descriptive  of  the 
estate  conveyed  are  not  necessarily  or  usually  controlled  by  a  sub- 
sequent specification ;  ^  that  an  interest  undisposed  of  by  the  direc- 
tions to  trustees  remains  with  the  granter ;  ^  and  that  there  is  a 
presumption  that  the  wife's  property  as  existing  at  her  death  is 
property  acquired  by  her  in  the  sense  of  the  contract.* 

1203.  Again,  a  husband  may  provide  his  wife  or  children  in  Provisions 
certain  specific  moveable  funds  or  estate,  or  may  bind  himself  to  ^ucies  o?m. 
execute  an  assionation  of  such   subjects   in   their  favour.    For  *°'?''*^,*°^  , 

°  *'  assignations  of 

example,  a  husband  may,  and  frequently  does,  bind  himself  to  moveables, 
insure  his  life  for  the  benefit  of  his  family,  and  to  pay  the  premiums 
as  they  fall  due,  either  directly  to  the  insurance  office  or  to  the 
trustees  of  the  contract.^  A  destination  in  a  policy  of  assurance  to 
the  wife  of  the  insured  and  her  representatives  is  a  valid  mode  of 
creating  a  provision  in  her  favour;^  but  it  is  doubtful  whether  a 
valid  provision  can  be  constituted  by  taking  a  bank  deposit-receipt 
payable  to  the  wife*  Where  the  husband  becomes  unable  from 
proverty  to  pay  the  premiums  due  on  a  policy  of  insurance  for 
the  benefit  of  his  family,  he  may,  as  it  was  once  held,  be  relieved 
of  the  obligation  upon  an  application  to  the  Court  stating  the 
circumstances.^ 

1204.  Another  example  of  a  provision  of  specific  moveable  sub-  Provisions  of 
jexjts  by  marriage-contract  occurs  in  the  destinations,  so  frequent  other  corporeal 
in  such  deeds,  of  the  household  furniture  to  the  wife,  sometimes  in  roov«*^i«»« 
liferent  and  sometimes  in  fee,  or  with  a  right  on  the  part  of  the 
children  to  redeem  it  at  a  certain  price,  and  within  a  specified 

period.  In  the  case  of  settlements  of  considerable  landed  estates, 
where  the  family  residence  goes  to  the  heir  and  not  to  the  widow, 
it  is  usually  provided  that  the  furniture  is  to  go  with  the  mansion- 
house,  the  heir  being  sometimes  taken  bound  to  pay  a  money 
equivalent  to  the  widow,  or  to  the  personal  representatives.     It 

1  Mackie  v.  MaekU't  TVs.,  1883,  11  R.  »  OalUyway  v.  Craig,  17  July  1861,  23 

255.  D.  (App.  Ca.)  12,  4  Maoq.  267,  reversing 

>  Sp.  Ca.   BigginbothavCi  7V«.,  1886,  22  D.  1211. 

13  R.  1016.  «  CuikiU  V.  Bum$,  20  Marob  1862,  24 

»  Young* t  Trt.  v.  Young's  2V«.,  1892,  D.  8*9. 

20  R.  22.  7  Oibb  v.  Pitcairn,  8  June  1839,  1  D. 

«  1  BtrU's  Com.  7th  ed.  681.  889. 
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CHAP.  XXXTI. 


ProrisioDS  by 
the  wife  in 
favoar  of  the 
hiubuid. 


Obligattoiu 
undertaken  by 
the  ])arents  or 
relatives  of 
the  wife. 


seems  to  have  been  considered  at  one  time  that  a  liferent  of  the 
furniture  in  a  mansion-house  only  entitled  the  liferenter  to  use  it 
within  the  house,  not  to  carry  it  elsewhere.^  Liferent  of  furniture 
is  a  somewhat  anomalous  description  of  right,  as  the  subject  is 
liable  to  deterioration ;  and  the  Court  would  probably  not  be  dis- 
posed, unless  for  very  strong  reasons,  to  control  the  lifereuter's  use 
of  it,  or  to  interfere,  except  for  the  purpose  of  preventing  an  alien- 
ation«^  The  construction  of  terms  occurring  in  bequests  of  house- 
hold furniture,  plate,  pictures,  and  articles  of  domestic  utility  or 
ornament  is  elsewhere  considered.'  The  principle  of  construction, 
it  is  needless  to  say,  is  identical,  whether  the  expression  occui-s  in 
a  legacy  or  in  a  marriage  provision. 

1205.  (4.)  With  respect  to  provisions  in  favour  of  the  husband, 
little  need  be  said.  Any  money  contributed  by  the  wife  or  her 
parents  on  the  occasion  of  her  marriage  is  either — (1)  settled  to 
her  own  use,  exclusive  of  her  husband's /i^^  mariti  and  right  of  ad- 
ministration, with  or  without  an  ulterior  destination  to  the  children 
of  the  marriage ;  or  (2)  paid  over  to  the  husband  absolutely  ;  or  (3) 
vested  in  trustees  for  the  liferent  alimentary  use  of  the  spouses  and 
the  survivor,  fee  to  the  children,  restrictable  to  a  liferent,  and  sub- 
ject to  a  power  of  division.  As  regards  money  paid  over  to  the 
husband  in  name  of  tocher,  little  need  be  said ;  for,  when  the  money 
is  paid,  it  becomes  his  absolute  property,  and  no  question  can  arise 
regarding  it.  If  not  paid  on  the  completion  of  the  contract,  the 
husband  has  an  action  for  it  against  the  wife's  father,  or  other 
relative  by  whom  the  tocher  was  promised  ;  but  it  would  seem,  on 
the  authority  of  the  older  cases,  that  where  the  tocher  comes 
directly  from  the  wife,  payment  is  more  easily  presumed  than  in 
the  case  of  ordinaiy  debts.^ 

1206.  Where,  instead  of  an  immediate  payment,  an  obligation 
is  undertaken  by  the  wife's  relatives  to  settle  a  certain  share  of 
succession  upon  the  family,  it  seldom  happens  that  the  husband 
takes  any  interest  under  such  an  arrangement.  The  obligation 
usually  is  to  settle  a  certain  sum  upon  the  wife  in  liferent  and  the 
children  in  fee.  Some  examples  of  this  form  of  provision  have  been 
noticed  at  the  commencement  of  the  chapter.  The  cases  on  the 
law  of  vesting  afford  numerous  examples  of  such  provisions. 

1207.  The  conveyance  by  the  wife  to  the  husband  of  a  fund  in 


^  Cochran  v.  Cochran,  1755,  M.  8280. 

'  See  1  Fraser,  759 ;  2  BeU's  lUostra- 
tioDB,  141 ;  Rogers  v.  Scott,  19  Jnlj  1867, 
5  Macph.  1078. 

'  Chapter  XVIIL,  Section  II. 

*  See  the  oaaes  ooUected  in  1  Fraser, 
780,  where  the  reader  wUl  also  find  a 


Bummary  of  the  older  decisions  upon  a 
variety  of  pointB  in  the  law  as  to  todier, 
which  are  now  of  little  importance,  as  it 
is  now  the  practice  to  make  the  disposal 
of  the  wife's  fortune  the  sabject  of  ezpreas 
stipulation  in  the  contract 
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name  of  tocher,  in  an  antenuptial  contract,  gives  him  a  vested  right  chap,  xxxvi. 
in  possession,  which  transmits  to  his  representatives,  and  may  be  Rights  of  the 


attached  by  his  creditors.  After  the  husband's  death,  the  wife  hi^^itOTs  in 
cannot^  in  a  question  with  his  creditors,  plead  retention  of  the  ^^«  tocher, 
tocher  on  the  ground  that  the  provisions  in  her  favour  were  not 
implemented^  Lord  Fraser  was  of  opinion  that,  if  payment  were 
demanded  by  the  husband  himself,  he  would  not  be  entitled  to  it 
without  at  the  same  time  tendering  such  security  for  the  wife's 
provisions  as  he  might  by  the  contract  have  agreed  to  give ;  ^  and 
this  seems  reasonable. 


SECTION  ir. 
Postnuptial  Provisions. 

1208.  With  respect  to  the  manner  in  which  postnuptial  provi-  Distinguished 
sions  may  be  constituted,  reference  is  made  to  the  preceding  section,  J^^iJfprovi- 
in  which  the  various  forms  of  antenuptial  provision  have  been  con-  »ious  in  reia- 

tion  to  oner* 

sidered.     The  points  of  difference    between   the   two  classes  of  osity. 
provisions  relate  to  the  onerosity  rather  than  to  the  substance  of 
the  provisions.* 

1209.  (1.)  In  entering  into  a  postnuptial  contract  the  wife  does  Rational  post- 
not  appear  in  the  character  of  an  independent  contracting  party  ;  "ioM  to  wives 
she  is  therefore  in  a  less  favourable  position  to  compete  with  credi-  »« efTectuaj 

■^  .    ^  against  credi- 

tors than  if  her  claim  were  upon  an  antenuptial  contract.     On  tors. 

another  principle,  however,  the  law  supports  a  rational  postnuptial 

provision  to  the  wife,  to  the  effect  of  giving  her  a  jus  crediti  in 

bankruptcy ;  that  piinciple  being,  that  as  the  husband  is  bound  to 

make  a  reasonable  provision  for  his  wife  at  the  time  of  the  marriage, 

his  subsequent  settlement  in  fulfilment  of  that  obligation  is  binding 

on  his  fortunes  and  estate.^    It  is  implied  in  the  statement  of  this 

proposition  that  the  provision  must  be  rational, — that  is,  suitable 

to  the  circumstances  of  the  husband  ;  for  if  otherwise,  it  is  not  a 

provision  in  fulfilment  of  the  obligation  in  question.^    It  is  also 

implied  in  the  rule  that  the  husband  is  understood  to  be  solvent  at 

the  time  of  granting  the  provision  ;    for  if  he  were  not,  there  is  no 

1  Bo9wdi  ▼.  MUUr,  4  Feb.  1846,  8  D.  «  Btair,  1,  9,  15  ;   Ersk.  4,  1,  83 ;    1 

480  ;  Greenhill  v.  Aitken,  24  Jane  1824,  BeU's  Com.,   7th  ed.   687  ;   McGregor's 

3   Sh.    169,  N.E.  114  ;  WooUen  Manu-  Trt,  v.  M'Gregor,  22  Jan.   1S20,  F.C.  ; 

fadory  of  Haddington  v.    Oray,   1761,  Ileplmm  v.  Browne  2  Dow,  842 ;  Jeffrey 

M.  9144.  V.  CampbeU,  24  May  1825,  4  Sh.  32  ; 

s  2  Fraser,  2d  ed.  p.  1397.  Sharp  y.  ChriUie,  19  Jan.  1889,  1  D. 

s  la  » deed  signed  immediately  after  a  896;   and  see  Montgomery  ▼.  Hart,  17 

marriage  equivalent    to  an  antenuptial  Jalj  1845,  7  D.  1081 ;  C7rai7y.  C?a^u'ay, 

contract?— See  Cooper  y.  Cooper ,   Feb.  4  Macq.  267. 

24,  1885,  15  R.  (H.L.)  22.  >  Miller  v.  Learmonth,  infra. 
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CHAP.  zxzvL  free  estate  to  be  bound.  .Again,  it  is  a  condition  of  every  effective 
postnuptial  settlement  that  the  wife  takes  an  unqualified  right  to 
her  provision;  a  widow  cannot  compete  with  the  husband  s  creditors 
for  a  provision  which  may  be  revoked  at  the  pleasure  of  the  hus- 
band.* It  is  observed  by  Lord  Fraser  *  that  the  time  for  estimating 
the  rationality  of  the  provision  is  the  time  when  it  comes  into 
operation, — that  is,  when  it  may  be  demanded.  There  is  some 
authority  to  the  effect  that  a  postnuptial  provision  granted  to  a 
wife  in  insolvency  may  be  supported  to  the  extent  of  providing  her 
with  a  bare  subsistence ; '  but  in  the  more  recent  cases  this  doc- 
trine has  been  discountenanced,  and  it  cannot  now  be  r^arded  as 
matter  of  settled  law.^  It  will  of  course  be  understood  that  a 
rational  postnuptial  provision  to  a  wife  is  binding  on  the  husband 
peiBonally,  and  his  representatives,  as  well  as  upon  those  who 
administer  his  estate  for  the  benefit  of  creditors. 
Hu^buid  can-  1210.  The  preceding  ol)servations  have  reference  solely  to  post- 
napUAi  ocm-  nuptial  provisions  granted  by  a  husband  to  his  wife  to  take  effect 
tract  aecure  «  after  his  death  ;  for  a  husband  cannot,  even  when  solvent,  by  a  post- 
iiU  wife  to  take  nuptial  Conveyance  to  trustees,  secure  an  annuity  to  his  wife  during 
UfeUme^'*"  '*''*  lifetime.  Such  conveyances  are  held  to  be  revocable  donations ; 
and  the  subsequent  bankruptcy  of  the  husband  operates  as  a  revo- 
cation in  favour  of  creditors.®  The  argument,  that  an  annuity 
payable  statUe  matrinumio  is  a  fulfilment  of  the  natural  and  legal 
obligation  to  aliment  the  wife  during  the  marriage,  was  thus  dis- 
posed of  by  Lord  Chelmsford  in  the  case  of  Durdop  v.  Johnston : — 
"  What  is  this  natural  and  legal  obligation  ?  It  is  to  support  and 
aliment  the  wife  and  children  during  the  marriage  according  to  his 
ability.  There  is  no  natural  obligation  recognised  by  Scotch  law  to 
divest  himself  of  a  portion  of  his  property,  and  put  it  out  of  his 
control  to  provide  for  his  wife  and  children.  On  the  contrary,  it 
would  rather  appear  to  be  his  natural  duty  to  preserve  his  right,  as 
head  of  the  family,  to  dispense  his  means  according  to  a  just  view 
of  his  obligations."  •  Still  less  can  a  husband,  by  settling  his  own 
money  for  his  own  alimentary  use  during  the  marriage,  and  there- 
after in  trust  for  his  wife  and  children,  obtain  protection  for  the 
income  of  his  estate  against  creditors.*^ 

1211.  (2.)  There  seems  to  be  no  material  distinction  between  the 

^  ffoneyman  and  WUion  ▼.  RoberUon,  "  Dunlop  r,  Johmton^  2  April  1867, 

1886,  14  R.  163.  L.K.  1  Sc.  Appi  109, 5  MacpL  (H.L.)  22. 

3  2  Fraaer,  2d  ed.  p.  1498.  «  L.R.  1  Sc  App.  112. 

s  Enk.  4,  1,  38.  '  Learm<mfh  v.  MOUr,  May  8,  1875,  2 

^  See    Sharp  v.    Christie,   ut  itupra ;  R.  (H.L.)  62,  affirming  10  Macpb.  107  ; 

M*Lachlan  v.  Campbell,  13  Feb.  1823,  2  Ker  v.  JutUce,  1866,  5  Macph.  4.     See 

Sh.  217,  N.E.  192  ;  and  29  June  1824,  3  Chapter  XXXIIL,  Section  IV.  (AUmen- 

Sh.  192,  N.E.  132;  Bell's  Cum.,  ut  supra,  tarj  ProviBions). 
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cases  of  antenuptial  and  postnuptial  provisions  to  children  in  chap,  xxxn. 
regard  to  the  nature  of  the  rights  which  the  children  may  claim  in  Postxmptial 
competition  with  creditors.     In  either  case  a  jvs  ci-editi  may  be  cbSdren*™- 
conferred,  in  respect  of  rational  provisions  payable  at  a  period  which  tniioos  and 
may  happen  during  the  father's  lifetime;^  whilst  provisions  pay- 
able after  his  death,  unless  secured  by  infeftment  or  intimated 
assignation,  are  postponed  to  the  claims  of  creditors.*    The  right  of 
the  children  as  against  the  father  depends,  however,  upon  different 
considerations  in  the  two  cases.     Onerosity  is  implied  in  the  case 
of  an  antenuptial  provision,  and  the  right  of  the  children  is  irrevo- 
able.    But  provisions  granted  to  children  after  the  marriage  are 
gratuitous,  and  may  be  revoked  unless  thei'e  has  been  a  divestiture 
of  the  parent,  or  at  least  delivery  of  the  deed  of  provision.'    It  was 
observed  in  Thomhill  v.  iPPhersoii,^  that  if  the  contracting  spouses 
should  agree  to  put  the  postnuptial  contract  into  the  fire,  they 
would  efTectually  revoke  its  provisions,  and  bar  the  claims  of  the 
children  under  it. 

1212.  It  has  been  considered  that  provisions  to  children  bear-  whether  pout- 
ing  to  proceed  from  both  the  spouses  would  not  during  the  wife's  Jioiis*to  cWi? 
lifetime  be  revocable  by  the  sole  act  of  the  husband.^     It  would  dren  m  revo- 
appear  from  decisions  antecedent  to  the  date  of  the  Moveable  Sue-  father  «iia 
cession  Act,  1855,  that  the  death  of  either  of  the  spouses  was  held  'P^^'^- 

to  give  the  children  an  indefeasible  right,  on  the  ground  that  the 
conventional  provisions  were  of  the  nature  of  a  sun'ogaitim  for  the 
claims  of  legitim  and  mother's  share  of  the  goods  in  communion.^ 
Since  the  abolition  of  the  last-mentioned  right,  the  reason  of  the 
rule  no  longer  exists  in  the  case  of  the  father  being  the  survivor 
of  the  spouses.  Where  a  husband  settled  his  estate  for  the  benefit 
of  his  wife  in  liferent  in  the  event  of  her  survivauce,  and  of  the 
children  in  fee,  it  was  held  that  the  vesting  of  the  provisions  in 
favour  of  the  children  of  the  marriage  was  conditional  on  the 
mother  being  the  survivor  of  the  spouses,  and  that  on  her  pre- 
decease the  father  was  entitled  to  revoke  them.^ 

1213.  Eeference  is  made  to  a  subsequent  chapter  (Powers  of 


^  See  Jefrty  y.  Campbell,  24  May  1S25, 
4  Sh.  82,  N.E.  83. 

'  Ilerriet,  Farqukar,  and  Co.  v.  Broum, 
9  Mar.  1838, 16  Sh.  948  ;  Poole  v,  Ander- 
am,  22  Feb.  1834,  12  Sh.  481  ;  Mae- 
ffregor  v.  Macdofiald,  9  Mar.  1843,  5  D. 
889. 

'  Miller  ▼.  Learmonth,  per  Lord  Presi- 
dent Inglis,  10  Maq)h.  107,  see  p.  112; 
Morice  v.  Sprot,  1846,  8  D.  918  ;  Jarvie's 
Tn,,  1887,  14  R.  411. 


*  2ViomAtHv.Jf'PAer«on,20JMi.l841, 
3  D.  894. 

»  See  Blair  v.  ffamilUmy  1714,  M. 
6110. 

•  Wood  V.  Fairley,  8  Dec.  1823,  2  Sh. 
549,  N.K  477  ;  GenOe  v.  Aitken,  23  June 
1826,  4  Sh.  749,  N.E.  767  ;  Anderton  v. 
Garroway,  27  Jan.  1837,  15  Sh.  435. 

'  Dickton  v.  SomerviUe*8  Trs,,  3  Maq>h. 
602;  16  May  1867,  5  Macph.  (H.L.) 
69;  Lang  v.  Browiij  24  May  1867,  5 
Macph.  789. 
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Wife's  clum 
liable  to  be 
defeated  b 
diligence 


,  ac. 


CHAP,  xixvi.  Appointment)  on  the  subject  of  the  effect  of  postnuptial  provisions 

granted  in  pursuance  of  reserved  powers.* 

Wife's  claim  to       1214.  (3.)  The  Conjugal  Eights  Act,  1861,  enacts  that,  "  when  a 

under  the  Con-  mairicd  woman  succeeds  to  property,  or  acquires  right  to  it  by 

jict'  *^^     donation,  bequest,  or  any  other  means  than  by  the  exercise  of  her 

own  industry,  the  husband  or  his  creditors,  or  any  other  person 

claiming  under  or  through  him,  shall  not  be  entitled  to  claim  the 

same  as  falling  within  the  communio  bonorum,  or  under  the  ju$ 

mariii  or  husband's  right  of  administration,  except  on  the  condition 

of  making  therefrom  a  reasonable  provision  for  the  support  and 

maintenance  of  the   wife,  if  a  claim  therefor  be  made  on  her 

behalf."  ^    The  amount  of  the  wife's  provision  is  by  this  section  left 

to  the  discretion  of  the  Court  of  Session,  to  be  exercised  "  with 

reference  to  any  provisions  previously  secured  in  favour  of  the 

wife,  and  any  other  property  belonging  to  her  exempt  from  the 

jus  mariii"^     The  statutory  claim  is  liable  to  be  defeated  by 

Chancery  anit ;  Sturgu  ▼.  Champneyt,  5 
My.  k  Cr.  97,  where  aU  the  preTiom 
authorities  are  cited  by  Lord  Cottenham. 
See  alao  Banwn  v.  Keating,  4  Hare,  1, 
decided  by  Sir  J.  Wigram.  A  wife  is 
entitled  to  a  settlement  out  of  property 
to  which  she  becomes  entitled,  whether 
before  or  after  marriage;  Barrow  t. 
Barrow,  18  Bear.  529. 

Where  the  wife  insista  for  her  equity, 
it  IB  extended  to  her  children ;  and  the 
Court  direct  a  r«ierenoe  or  remit  to 
ascertain  what  is  a  proper  settlement  to 
be  made  upon  her  and  her  children ; 
Mibank  v.  MotUdieu,  ut  supra ;  Joknton 
▼.  Johnson,  1  J.  &  W.  472.  But  if  the 
wife  has  died  without  asserting  her  right» 
the  children  have  no  daim ;  Scriven  v. 
Tapley,  2  Eden.  837,  the  leading  case ; 
De  la  Oarde  v.  Lempriere,  6  Beav.  344, 
decided  by  Lord  Langdale. 

The  questions  of  greatest  impoitance 
with  reference  to  the  provisions  of  the 
Conjugal  Righto  Act  (24  and  25  Vicfe., 
cap.  86,  §  16)  relate  to  the  amount  and 
the  mode  of  the  settlement.    As  to  the 
amount,  the  usual  practice  of  the  Court 
of  Chancery  is  to  settle  one-half  of  the 
wife^s  property  upon  herself,  reserving 
the  other  half  for  the  husband  or  his 
creditors ;  see  Wh.  &  T.  L.  Ca.  6th  ed. 
519.      But  in  particolar  drcumstaDces 
the  rule  may  be  varied.     In  one  case, 
where  a  husband  had  separated  from  his 
wife,  leaving  her  unprovided  for,  Sir  L. 
Shad  well,  V.-C,  gav«  her  three-fourths; 


1  Chapters  LIX.  and  LX. 

*  21  and  25  Vict,  ci^.  86.  §  16.  See 
Somner  v.  Somner*t  TV.,  1871,  9  Macph. 
594 ;  Taylor  v.  Joj^,  1871,  9  Macph. 
893  ;  Jack  v.  FerffUMon,  1878,  5  R.  624  ; 
Beid  V.  M*  Walter,  1878,  5  R.  630  ;  Clark 
V.  Clark,  1881,  8  R.  728. 

'  In  England  this  juriadictioin  was  first 
assumed  by  the  Court  of  Chancery  in 
cases  where  it  was  necessary  to  apply  to 
that  Court  for  assistance  in  order  to  obtain 
possession  of  the  wife's  property— 1  Wh. 
&  T.  L.  Ca.  362,  6th  ed.  507»  when 
the  Court,  acting  on  the  maxim  that  he 
who  seeks  equity  must  do  equity,  refused 
to  interfere  unless  a  provision  were  settled 
on  the  wife  in  fulfilment  of  the  husband's 
duty  of  providing  for  her ;  Bosvile  v. 
Brander,  1  P.  Wms.  457.  The  wife's 
equitable  right  arising  in  such  circum- 
stances is  called  her  tquity  to  a  tettlemenL 
See  Duchess  of  Buckingham  v.  Winter- 
bottom,  18  June  1851, 13  D.  1129. 

The  doctrine  has  since  been  greatly 
extended.  It  is  now  competent  to  the 
wife  to  assert  her  right  actively,  and  not 
merely  ope  exeeptionis;  Elibank  v.  Mon- 
tolieu,  5  Ves.  787  ;  1  Wh.  k  T.  6th  ed. 
486 ;  see  Newenham  v.  Pemberton,  1  De 
G.  &  Sm.  644.  The  wife's  equity  to  a 
settlement  is  binding  not  only  on  the 
husband,  but  upon  his  assignees  in  bank- 
ruptcy, or  under  a  general  trust  for  pay- 
ment ;  and  it  may  be  made  to  affect  legal 
as  well  as  equitable  interesto,  if  the  pro- 
perty should  become  the  subject  of  a 
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priority  of  diligence ;  and  since  the  passing  of  the  Married  Women's  chap,  xxxvi. 

l*roperty  Act,  1881,  this  enactment  has  ceased  to  be  of  importance, 

as  it  only  gives  the  wife,  in  case  of  the  husband's  insolvency,  the 

right  which  every  woman  who  marries  without  a  contract  has 

under  the  Statute  of  1881.    It  need  hardly  be  added  that  it  is  by 

settlements  in  trust  that  preferable  and  fixed  provisions  can  best 

be  secured  to  the  use  of  married  women  out  of  their  estates. 


SECTION  III. 

Marriage  Provisions,  now  secured  (Obligation,  Destination, 

Trust). 

1215.  The  rules  on  this  subject  admit  of  being  stated  within  a  Obligation  in 
brief  compa.ss.     The  application  of  these  rules  to  the  construction  goi^^^ing* 
of  the  different  species  of  provisions  which  have  been  described  in  parties  is 
the  preceding  section  has  given  rise  to  questions  not  unattended 
with  difficulty.     Tlie  leading  principle  is,  that  a  simple  unilateral 
obligation  in  a  marriage-contract  in  favour  of  either  of  the  parties 
is  onerous,  the  marriage  being  regarded  as  a  counter  prestation. 
The  wife  has  therefore  a  fic$  crediti,  entitling  her  to  rank  with  other 
creditors  for  the  value  of  her  provisions.*    Provisions  to  children,  Obligation  in 
on  the  other  hand,  are  only  onerous  in  the  event  of  their  being  dren*no°t  one- 
made  payable  at  a  period  wliich  may  arrive  before  the  death  of  the  J^pr^Se*' 
father,  by  whom  they  are  promised ;  as,  for  example,  at  the  dis-  before  the  dis- 

,    ^.  .   .,  .  .    .,  •     -1.  •  i>  ^i_     solution  of  the 

solution  of  the  marriage,  or  at  the  majority  or  marnage  ot  the  marriage. 
child,^  or  by  being  made  to  bear  interest  for  such  a  period.* 

ChsUr  V.  Cotter,  9  Sim.  597.     See  also  eery  ia  to  settle  the  inoome  of  the  fund 

ex  parte  Pugh,  1  Drew.  202 ;   Vaugkan  v.  npon  the  wife  to  her  separate  use,  and 

Buck,  1  Sim.  N.S.  284.    By  more  recent  the  capital  upon  the  children,  payable  in 

casern  it  has  been  settled,  after  consider-  the  case  of  sons  at  majority,  in  the  case 

able  fluctuation,  and  notwithstanding  the  of  daughters  at  majority  or  marriage ; 

authority  of  an  adverse  decision  by  Lord  Oent    y.    ffarris,    10  Hare,   383,  384  ; 

Ch.   Sogden  {Xapier  y.   Napier,  1   D.  Franeit  v.  Brooking,  19  Beav.  349.     If 

ft  W.  407),  that  the  Court  may  in  special  there  should  be  no  issue,  the  reversion 

circumstances  settle  the  whole  fund  on  will  be  given  to  the  surviving  spouse; 

the  wife ;   as,  for  example,   where  the  Carter  v.  Taggart,  1  De  G.  M'N.  k  G. 

husband  has  already  received  large  sums  286  ;  Bagtkaw  v.    Winter,   5  De  G.   & 

from  the  wife's  father,  which  have  been  Sm.  466. 

eqoasidered  or  applied  in  liquidation  of  ^  Accordingly,   in    the   event  of    the 

debt ;  Gardner  y,  Marshall,  14  Sim.  575 ;  husband's  bankruptcy,  the  wife  may  rank 

or   where  the  fund  is  of  inconsiderable  for  the  provisions,  as  for  a  contingent 

amoimt ;  in  re  KineauVs  Truttt,  1  Drew.  claim,  under  the  Bankruptcy  Act. 

326;  or  where  there  has  been  misconduct  '  Adv.-Oen.  v.  Trotter,  14  Jan.  1847, 

on  the  part  of  the  husband  ;  DwMey  v.  £xch.  Rep. ;  Cmihshanki*  Trt,  v.  Cruik- 

IhknJdey,  2  De  G.  M*N.  &  G.  390  ;  in  ihanks,  2  Nov.  1853,  16  D.  7 ;  Jolly  v. 

re  Ouiler,  14  Beav.  220  ;  in  re  Merriman't  Graham,  24  Feb.  1824,  2  Sh.  730,  N.E. 

Trusts,  31  L.  J.  Ch.  367.  611. 

Aa  to  the  mode  of  settlement,  it  seems  '  Mackenzie  of  BedeoMtWi  Crt.  y.  Hit 

the  usual  practice  of  the  Court  of  Chan-  Children,  M.  12,924,  1  June  1795,  3  Pat. 


072 


MATRIMONIAL   PROVISIONS  TO  -SPOUSES  AND  CHILDREN. 


CHAP.  XXXVL 

Whether  mar- 
ria^e-oontrftct 
proTtsion  can 
be  regarded  as 
tCAtanientary 
to  any  effect 


In  what  cases 
children  have 
tkjus  erediti. 


1216.  It  is  needless  to  inquire  into  the  reason  of  the  distinction. 
It  probably  originated  in  the  notion  that  provisions  to  children 
payable  arter  death  were  of  a  testAmentarj  character.  That  reason, 
at  all  events,  is  no  longer  valid  ;  for  it  was  decided  by  the  Court  of 
Exchequer,  in  a  case  where  a  sum  of  money  was  provided  by  a 
husband  in  his  antenuptial  contract,  payable  to  the  children  of  the 
marriage  at  the  first  term  of  Whitsunday  or  Martinmas  after  their 
father's  death,  and  which  was  declared  to  be  in  full  of  legitim  and 
executry,  that  a  provision  of  this  nature  was  not  testamentary,  and 
was  therefore  not  liable  to  l^acy  duty.*  Lord  FuUerton,  however, 
observed,  that  even  in  marriage-contracts  there  might  be  provisions 
of  such  a  clearly  testamentary  character  as  to  bring  the  deed 
within  the  category  of  a  testamentary  instrument ;  and  he  instanced 
the  case  of  a  settlement  by  marriage-contract  of  all  the  estate 
belonging  to  the  piurdes  at  their  death.^ 

1217.  The  rules  according  to  which  the  right  of  the  children  is 
determined  to  be  either  a  fus  credUi  or  a  spes  swxessionis  are  suc- 
cinctly explained  in  the  following  passage  from  Lord  MoncreifTs 
opinion  in  a  leading  case  : ' — 

'*  1.  I  understand  the  rule  of  law  to  be,  that  under  such  mar- 
riage-contracts the  children  have  a/u^  crediti,  giving  them  such  a 
right  against  the  creditors  of  their  father,  if  the  provision  is  so  con- 
ceived as  that  there  was  or  might  be  a  direct  interest  accruing  to 
them  in  the  lifetime  of  the  father.  As,  for  example,  if  the  provi- 
sion is  made  payable  on  the  marriage  or  majority  of  the  child, 
though  such  event  should  happen  in  the  lifetime  of  the  father;  or 
if  the  provision  is  declared  to  bear  interest  from  any  such  term 
which  might  be  in  his  lifetime  ;  or  if  it  is  declared  to  be  payable  at 
the  dissolution  of  the  marriage,  or  to  bear  interest  from  and  after 
that  event,  which  may  happen  by  the  wife's  predecease. 


409.     Compare  these  cases  with  Mae- 
tavUh,  1787,  M.    12,922,  and  Brown  v. 
Govan,  1  Feb.    1820,  F.C.,  where  the 
provisions,  not  being  payable  at  a  time 
certain,  were  held  not  to  confer  a  juM 
credUi.      The   subsequent    cases    (other 
than  these  speciaUy  mentioned  in  the 
sequel)  merely  confirm  the  rule  stated  in 
the  text.     The  foUowing  is  a  complete 
list  of  them  :~-Jf*i/i22an  v.  M'MiUan 
Hume,   586;    WiUon  v.    Wight,  Hume 
537  ;  Macintosh  y.   Qihson,  Hume,  10 
Grierton  v.  Wallace^  1  Sh.  18,  N.E.  9 
Brown  v.  Patenon,  8  Sh.   6,  N.E.   5 
ScoU  V.   Boss,  1   Sh.    481,    N.E.   448 
BubJ^  v.  Benny,  4  Bh.  110,  N.E.   112 
Gordon  v.  Murray,  11  Sh.  868  ;  VUliert 


r.  Conndl,  12  Sh.  19;  Geddes ▼.  WaddeB, 
14  Sh.  1084. 

^  Adv.'Gm.  V.  Trotter,  14  Jan.  18i7, 
Ezch.  Rep.,  also  10  D.  56. 

*  See  p.  84  of  the  separate  reports  See 
also  SomervUle  v.  SomervilU,  18  May 
1819,  F.O.,  where  a  delivered  deed  was 
presumed  to  be  ambulatory  and  revo- 
cable, because  it  conveyed  the  tijutvmfot 
of  the  grantor's  estate. 

*  Goddard  v.  Stewart's  Chiidren,  9 
Mar.  1841.  6  D.  1018.  See  the  doctrine 
explained  also  in  the  le^Mling  opinion  In 
Herriet,  Farqukar,  and  Co.  v.  Brown^  9 
Mar.  1838,  16  Sh.  964 ;  and  in  1  BeD's 
Com.  5th  ed.  640. 
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*'2.  But,  on  the  other  hand,  if  the  provision  is  so  conceived  that  chap,  xxxvi. 
the  principal  is  not  payable  until  after  the  father's  death,  and  does 
not  bear  interest  from  any  earlier  term,  and  where  no  actual  benefit 
or  interest  can  be  claimed  or  taken  in  his  lifetiuie,  there  is  nojvs 
crediti  vested  in  the  children  as  against  onerous  creditors.  In 
respect  of  the  father  and  his  heirs,  they  are  no  doubt  creditors ; 
but  in  respect  of  his  creditors,  they  are  merely  heirs,  having  no 
more  than  a  spes  successionis. 

"  3.  I  understand  it  also  to  be  a  fixed  rule,  that  it  has  no  effect 
in  conferring  a  jus  crediti  on  the  children,  that,  instead  of  the 
husband  being  simply  bound  to  pay  a  sum  to  the  children,  he 
engines  to  provide  and  secure  a  sum  so  payable. 

"  4.  But  if  he  actually  lends  out  the  money,  or  constitutes  a 
trust,  or  grants  heritable  security  to  the  wife  or  any  other  person 
in  name  of  the  children,  with  absolute  warrandice,  it  constitutes  a 
fee  in  the  children,  which  will  prevail  against  onerous  creditors."  ^ 

1218.  It  may  further  be  observed  that  ambiguous  expressions,  Terms  of  nay- 
pointing  to  a  period  of  distribution  other  than  the  death  of  the  Sw^wonU  of^ 
father,  will  not  control  the  express  terms  of  the  destination  in  a  *?*®  destina- 
question  as  to  the  quality  of  the  right  conferred.  For  example,  in 
the  case  from  which  the  foregoing  rules  have  been  extracted,  the 
father,  after  obliging  himself  to  content,  pay,  and  secure  to  the  issue 
of  the  marriage,  existing  at  the  dissolution  thereof,  a  certain  sum, 
declared  that  the  children's  provisions  should  be  payable  in  equal 
instalments  at  twelve  and  twenty- four  months  after  his  decease.  It 
was  held  that  the  children  had  no  jits  crediti,'^  The  right  of  the 
heir  of  the  marriage  under  a  marriage-contract  destination  of  heri- 
table estate  is  of  the  same  nature  as  that  of  the  children  in  relation 
to  provisions  of  moveable  funds.  Unless  the  father  binds  himself 
to  infef t  his  son  at  a  period  which  may  happen  in  his  own  lifetime,* 
the  right  of  the  son  is  postponed  to  that  of  creditors,  and,  as  regards 
the  father,  it  is  only  effectual  to  bar  gratuitous  alienations^  The 
father  may  sell  the  estate,  and  in  this  case  the  heir  may  at  his 
death  rank  os  a  postponed  creditor  for  the  price  as  a  surrogatum, 
the  value  beiug  estimated  as  at  the  date  of  the  sale.^ 


1  6  D.  1023. 

*  Goddard  ▼.  Steioart*i  Children,  vi 
Bupra,  See  Browning  v.  Bnjwningt 
Tr9.,  25  May  1837,  15  Sh.  999,  where 
the  destination  was  similar,  and  the  Ck>urt 
held  that  no  ju$  crediti  was  conferred, 
but  that  the  children  were  entitled  to 
challenge  any  gratuitous  deed  of  the 
father  executed  to  their  prejudice. 

>  See  Douglat  v.  Ihufflas,  1724,  M. 
12,910. 

VOL,  I. 


^  Cunynghame  v.  Cunynghame,  1804, 
M.  13,029;  Speir$  v.  Dunlop,  1778,  M. 
13,026 ;  and  see  Ormiiton  v.  Ormitton, 

1809,  Hume,  531  ;  Stewart  ▼.  Stewart, 
2  March  1815,  F.G. ;  Macneil  v.  Macneil, 
27  Jan.  1826,  4  Sh.  393,  N.E.  396  ;  and 
Wat8(m  V.  Pyot,  1801,  M.  '*  Provision  to 
Heirs  and  ChilJren,"  App.  No.  4. 

'  Cunninghame  ▼.  Hathom,  20  Deo. 

1810,  F.O. ;  EaH  of  Wemyss  v.  Earl  of 
Haddington,  28  Feb.  1815,  F.C.  ;  20  May 

2u 
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Mcnrity  of 

TidODJ 

wife. 


CHAP.  xuTi.        1219.  Such  being  the  nature  of  the  personal  obligations  which 
ProTisionsiDAy  a  husband  niay  undertake  for  the  benefit  of  his  wife  or  children,  it 
aoon™^M    ^*  *  simple  question  of  conveyancing — by  what  description  of  deed 
ofupeciflcsuh.  ^eal  Security  may  be  given  for  the  fulfilment  of  the  obligation.^ 
thebenefi-       By  real  security  (though  the  expression  is  perhaps  not  strictly 
Jjj^^'  ^^      accurate)  is  meant  the  security  afforded  by  a  preferential  right  to 
property,  whether  heritable  or  moveable  in  its  nature.    The  answer 
is,  that  such  security  may  be  given  by  a  completed  conveyance, 
either  to  the  beneficiaries  of  the  marriage-contract,  or  to  trustees 
ConveyaBces  iu  for  their  behoof.    Thus  the  provisions  in  favour  of  the  wife  may  be 
^to  tSe^  secured  by  infefting  her  in  lands  for  her  own  use,  exclusive  of  the 
husband's  rights,  or  by  assigning  personal  bonds,  policies  of  assur- 
ance, stock,  or  other  moveable  rights,  under  the  same  form  of 
destination,  and  duly  intimating  the  assignation.'    The  same  result 
may  be  attained  indirectly  by  means  of  a  conveyance  to  trustees  for 
the  wife's  benefit,  provided  the  trust  purposes  be  such  as  to  give  the 
wife  an  unqualified  right  on  her  huHband's  death.    Any  reservation 
of  a  power  to  the  husband  which  he  may  use  for  the  purpose  or  to 
the  effect  of  withdrawing  a  part  of  the  fund,  will  render  the  settle- 
ment wholly  ineffective  in  a  question  with  creditors,  even  though, 
according  to  the  form  of  the  instrument,  the  wife's  consent  should 
be  necessary  to  the  application  of  the  money.'    -Again,  it  has  been 
decided  (and  the  exception  illustrates  the  principle  of  the  rule) 
that  a  husband  cannot  give  his  wife  a  preference  over  furniture  or 
corporeal  moveables  which  he  retains  in  his  possession.^ 

1220.  Provisions  to  children  may  in  like  manner  be  secured 
against  the  father's  voluntary  acts,  and  so  as  to  give  the  heirs  of 
the  marriage  a  preference  in  bankruptcy,  by  means  of  a  conveyance 
of  heritable  or  moveable  property  to  trustees  for  their  benefit,^  or  to 
one  of  the  parents  for  liferent  use  only,  and  as  fiduciary  fiar  for  the 
children  of  the  marriage. 

1221.  The  onerosity  of  the  provision  arises  from  the  obligation 
in  the  marriage-contract ;  and  therefore,  although  the  contract  be 


Secaring  of 
provisions  to 
the  children. 


Preference 
may  be  con- 
ferred by  con 


1818,  6  Pat  390  ;  Sutherland  ▼.  Oord<m, 
M.  4398,  1  Cr.  St  k  Pat.  493. 

^  As  to  diligence,  it  has  been  held  that 
a  chUd  having  a  jut  credUi  might  nee 
inhibition  or  adjudication ;  Douglas  v. 
Dovfflat,  tupra;  Lyon  v.  Lyon* 8  Cri.y 
1724,  M.  8159. 

'  And  it  wonld  appear  that  in  the  caae 
of  a  variance  between  the  destination  in 
the  marriage-oontract  and  that  in  the 
security,  the  former  must  prevail ;  Ross 
V.  MoMion,  8  Feb.  1843,  5  D.  488. 

s  Chant  v.  Hobertson,  1872,  10  Macph. 
804. 


^  Campbeil  y,  Stewart,  13  June  1848, 
10  D.  1280  ;  Brown  v.  Fleming,  19  Dee. 
1850,  13  D.  873  ;  HewaVs  Trt.  v.  Smiik, 
1892,  19  R.  408.  But  these  dedoons 
do  not  neoeasarily  govern  the  case  of 
furniture  which  was  the  property  of  tbe 
wife  before  marriage,  or  which  msy  be 
purchased  from  the  husband's  crediton 
or  their  trustee  for  the  wife's  benefit,  and 
conveyed  to  her ;  case  in  First  Dinsion 
of  Court,  March  1894. 

'  See,  for  example,  E.  of  Olaagow'f  Tn, 
V.  E.  of  Glasgow,  1872,  11  Macph.  218. 
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silent  on  the  subject  of  security,  if  the  husband  afterwards  settle  chap,  xzxtl 
property  on  his  wife  or  children,  in  one  or  other  of  the  modes  veyance  in 
mentioned,  in  fulfihnent  of  his  obligation,  the  security  will  be  as  Sbjtoitfon' 
valid  and  efifectual  as  if  it  had  formed  a  part  of  tlie  contract.^    When  aJtbough  nub- 
security  has  been  given  for  a  marriage-contract  provision,  it  is  of  to  the  mar- 
little  consequence  whether  the  obligation  were  or  were  not  of  such  "***" 
a  nature  as  to  confer  blJus  crediti  on  the  children.     In  considering 
whether  a  preference  has  been  secured,  the  material  question  is 
whether  the  granter  was  solvent  when  he  made  the  conveyance, 
not  whether  the  provisions  were  payable  at  a  time  which  might 
liappen  before  the  death  of  the  father;  for  the  nature  of  the 
security  transaction  is,  that  the  father  divests  himself  of  his  pro- 
pel ty  in  favour  of  his  children,  whose  right  accordingly  is  no 
longer  limited  to  a  personal  claim  against  the  father's  estate,  but 
is  of  a  similar  nature  to  that  of  any  other  creditor  holding  a  real 
security. 

1222.  This  was  one  of  the  points  decided  in  the  Clanranald 
case,'  where  the  husband,  by  his  antenuptial  contract,  bound 
himself  to  pay  a  certain  sum  to  the  children  of  the  marriage,  pay- 
able six  months  after  his  death,  subject  to  a  reserved  power  of  divi- 
siou,  and  granted  warrant  for  infefting  the  trustees  of  the  settle- 
ment in  security ;  and  the  trustees  took  infeftment.  The  estates 
were  disponed  to  the  granter  himself  and  a  certain  order  of  heirs, 
subject  to  the  younger  children's  provisions.  In  these  circum- 
stances it  was  held  by  the  whole  Court,  in  an  action  raised  by 
subsequent  creditors  of  the  husband,  that  the  trustees  for  the 
younger  children  were,  "in  their  character  as  trustees  infeft  in 
security,  entitled  to  compete  with  the  diligence  of  the  pursuers,  and 
to  rank  in  their  proper  order  according  to  their  right  of  preference 
conferred  by  their  said  security."  '  The  case  is  different  where  a 
settlement  is  made  after  marriage  upon  a  wife.  In  order  that  this 
may  be  etiectual  against  the  claim  of  creditors  to  exercise  the 
husband's  power  of  revocation  on  the  ground  of  donation,  the 
antenuptial  obligation  must  be  for  a  definite  annuity  or  capital 
sum.^ 

1223.  In  what  has  been  said  respecting  the  onerosity  of  mar-  whether  insoi- 
riage-contract  provisions,  whether  resting  in  obligatione  or  fortified  time  of  grant- 
by  security,  it  has  been  assumed  that  the  father,  at  the  time  of  rftViffeSaVhe 
granting  the  provision,  was  solvent    With  respect  to  provisions  to  w"e'>  ?«>▼!• 
wives,  there  is  authority  for  the  proposition  that,  even  where  the 

1  Falwner  ▼.  M'Arthur,  20  Jan.  1825,  *  16  Sh.  982. 

3  Sh.  455,  N.E.  817  ;  Young  v.  WaUfm,  ^  See  Champion  v.  Dunf4xn,  1867, 6 

2  Dec.  1885,  14  Sh.  85.  Maoph.  17. 

•  fferriet,  Farqv^ar^  and  Co.  v.  Brohm^ 
9  Mareh  1888,  16  Sh.  948. 
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CRAP.  XXXVI. 


ProvUions  to 
children  cat 
down  upon 
proof  of  inaol- 
vency  at  the 
time  of  grant- 
iog. 


Obligation  to 
secure  pron- 
Rions  is  fulfilled 
by  investing 
the  amount  on 
proper  seen- 
rity. 


husband  is  insolvent  at  the  marriage,  and  the  provision  is  only  in 
obliffatione,  it  may  notwithstanding  be  sustained  to  the  extent  of 
what  is  considered  a  fair  and  reasonable  provision  in  the  circum- 
stances of  the  parties.^  In  judging  of  the  reasonableness  of  the 
provision,  the  wife's  situation  and  fortune  before  marriage  are  to  be 
taken  into  consideration.^  When  the  wife  has  obtained  security 
for  her  provisions,  the  question  of  solvency  is  immaterial,  because 
she  is  entitled  in  a  competition  with  creditors  to  the  benefit  of  her 
preference.* 

1224.  Children  do  not  appear  to  have  any  right  to  their  pro- 
visions, even  when  these  are  made  payable  before  the  father's  death, 
if  the  father  is  proved  to  have  been  insolvent  at  the  time  of  grant- 
ing the  obligation  in  their  favour,  unless  their  rights  are  secured  by 
a  trust  conveyance.     If  they  have  been  so  secured,  the  children 
will  have  the  benefit  of  the  security.    Thus,  where  a  wife,  by  post- 
nuptial deed  of  settlement,  conveyed  her  share  of  her  father's  suc- 
cession to  trustees  upon  trust  for  the  spouses  in  liferent  and  the 
children  of  the  marriage  in  fee,  and  the  spouses,  having  become  the 
sole  surviving  trustees,  assigned  their  right  to  another  party  upon 
trust  to  recover  the  succession  in  question  from  the  trustees  of  the 
wife's  father,  and  to  invest  it  in  terms  of  the  postnuptial  settle- 
ment, and  the  assignation  was  duly  intimated  before  the  husband 
was  declared  bankrupt,  it  was  held  that  the  assignation  gave  the 
children  a  preference  over  the  husband's  arresting  creditors.*    In  a 
later  case,  the  Court,  under  very  similar  circumstances,  sustained 
the  children's   preferential  right  to  the  fee,  but  found  that  the 
liferent,  which  had  been  settled  to  the  use  of  the  husband,  was 
subject  to  the  diligence  of  his  creditors,  and  fell  under  his  seques- 
tration.* 

1225.  When  the  husband  is  bound  by  the  terms  of  the  contract, 
as  he  very  frequently  is,  not  only  to  pay  the  provisions,  but  also  to 
secure  them  at  the  sight  of  trustees  for  execution,  his  obligation  is 
fulfilled  by  investing  the  amount  upon  security  of  the  description 
required  by  the  settlement  If  the  obligation  is  simply  to  secure 
the  provisions  without  reference  to  any  specified  description  of 
security,  his  duty  is  the  same  as  that  of  a  trustee,  and  will  be  per- 
formed by  investing  the  required  sum  of  money  upon  heritable 


'  1  B<>ll's  Com.  7th  ed.  683 ;  Duncan 
V.  Shss,  1786,  M.  987;  Srtkine  v. 
Carnegie,  1679,  M.  968;  OarUhore  v. 
Brand,  1688,  M.  987,  2  Br.  Sap.  43 ; 
WaUon  V.  ChranCi  2V«.,  1874,  1  R.  882. 

^  Bell's  Com.,  vA  tupra;  M*Lachlan 
V.  Campbell,  29  June  1824,  3  Sh.  192, 
N.E.  132. 


*  Burden  ▼.  Smithy  EIcli.  "Hatoal 
Contract,"  No.  7  ;  affirmed  1738, 1  Or. 
St.  &  P.  214  ;  and  cases  of  i/om'cf  and 
Wood,  infra, 

^  Morriee  v.  Sprot,  27  Jane  1846,  8  D. 
918. 

»  Wood  V.  Beffhie,  7  June  1850,  12  D. 
963. 
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security.^  With  regard  to  provisions  by  way  of  insurance  on  the  chap,  xxxvi. 
husband's  life,  it  would  appear  that  the  obligation  to  pay  the  pre- 
mium is  of  a  similar  nature  to  a  personal  security.  On  this  subject 
Professor  Bell  observes,  that  "  if  a  policy  were  opened  in  name  of 
the  wife  and  children,  and  the  premium  paid  under  such  antenuptial 
contract,  the  benefit  of  the  insurance  would  not  seem  to  be  demand* 
able  as  part  of  the  husband's  estate,  while  a  claim  would  seem  to  lie 
for  the  future  premiums."  * 

1226.  A  father,  notwithstanding  the  destination  of  his  estate  implied  reser. 
to  the  heir  of  the  marriage  by  antenuptial  contract,  has  been  held  Mwer  to  bur- 
entitled  to  grant  rational  provisions  to  his  wife  and  younger  children,    .^*^  *■!*?* 
or  to  increase  inadequate  provisions  if  there  were  no  other  funds  to  wife  and 
Bvailable  to  him  for  the  purpose.*    And,  on  the  same  principle,  it  dreu.*^    * 
is  established^  that  a  father  whose  whole  available  means  has  been 
settled  upon  the  wife  and  children  of  a  first  marringe  may  encroach 
upon  their  interest  to  the  extent  of  making  a  moderate  provision 
for  the  wife  and  children  of  a  second  marriage.^    It  has  even  been 
held  that,  where  a  husband  improvidently  settled  his  estates  on 
the  children  of  the  second  marriage  only,  he  might  burden  the 
heir  of  the  second  marriage  with  rational  provisions  in  favour  of 
the  children  of  the  first  marriage.®    In  the  last  of  the  older  series 
of  cases,  a  provision  to  a  younger  son's  wife,  as  a  jointure,  was 
sustained,  although  the  estate  was  previously  destined  to  the  heir.^ 
Such  supplementary  provisions  must  not  be  so  large  as  virtually 
to  deprive  the  heir  of  his  right  to  the  estate,  but  must  bear  such 
proportion  to  the  value  of  the  estate  as  is  wan-anted   by  the 
ordinary  practice  of  proprietors  in  burdening  their  property  for  the 
benefit  of  younger  members  of  their  families.     In  delivering  judg- 
ment in  the  leading  case  of  Dylces  v.  Dykes,  it  was  laid  down  by 
Lord  President  Blair,  with  the  approbation  of  the  Court,  that  a 
provision  to  younger  children  out  of  the  heir's  inheritance  must 
be  given  in  the  form  of  a  burden  on  the  estate,  and  not  as  a 
specific  part  of  it.     The  reason  is,  that  a  conveyance  of  land,  even 
when  not  of  greater  value  than  a  reasonable  pecuniary  provision, 
is  a  direct  displacement  of  the  heir's  vested  right,  whicli,  in  the 


1  Lindtay  v.  Lothian,  1685,  M.  2269  ; 
Hay  V.  ffay,  1710,  M.  12,982;  Kirk- 
land  T.  Her  Son,  1685,  M.  2270.  See 
Chapter  LXIIL,  Section  V. 

3  1  BeU'B  Com.  7th  ed.  684. 

>  MilUr  y.  MUUr.  80  July  1822, 1  Sh. 
(App.  Ca.),  808  ;  Ewing  v.  Ewing,  1799, 
M.  12,997  ;  OvchUrlony  v.  Ouehterlony, 
1752,  M.  18,013. 

«  Haldanc  v.  fftUchiton,  1885,  18  R. 
179. 


^  See  Ersk.  3,  8,  42  ;  Cunningham  v. 
Ilatkom,  20  Dec.  1810,  F.O. 

'  See  Bannerman  v.  Bannerman,  15 
De&  1801,  Hume,  130  ;  and  cases  in 
Fraser,  tupra  ;  DyJcea  v.  DyktB,  infra, 

7  DyktB  V.  Dykti,  9  Feb.  1811,  F.O. 
See  Kilkerran,  p.  465,  on  the  question 
what  is  to  be  considered  a  rational  pro- 
vision. 
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CHAP,  xxivi.  other  case,  is  affected  in  a  manner  less  injurious  to  his  interests  as 

proprietor. 
Implied  power  1227.  The  later  cases  upon  provisions  to  the  children  of  a 
wi^'udchii'^  second  marriage  tend  to  throw  some  douht  upon  the  powers  of  the 
roanStfT*'***  father  to  alter  the  destination  of  funds  settled  by  an  antecedent 
onerous  contract.  In  the  case  of  BelFs  Trustees  v.  Cowan}  a  father 
had  settled  his  entire  estate  upon  the  surviving  spouse  of  the  first 
maniage  in  liferent,  and  the  children  of  the  marriage  in  fee.  By 
Bk  postnuptial  contract  he  settled  an  heritable  provision  upon  his 
second  wife,  being  part  of  the  estate  already  secured  to  the  children 
of  the  first  marriage.  The  Judges  of  the  First  Division  were  equally 
divided  in  opinion  on  the  question  whether  the  annuity  to  the 
second  wife  could  be  sustained  to  the  extent  of  a  reasonable  pro- 
vision. Minutes  of  debate  were  ordered  with  the  view  of  laying 
the  case  before  the  whole  Court,  but  the  action  was  compromised. 
It  was  subsequently  determined,  by  a  majority  of  the  whole  Judges^ 
that,  under  an  antenuptial  provision  of  a  fund  to  the  widow  of  a 
second  marriage  in  liferent,  and  the  children  in  fee,  the  widow  was 
entitled  to  rank  as  an  onerous  creditor  on  her  deceased  husband's 
estate ;  but  that  the  children  had  no  jus  crediti  in  a  question  with 
the  children  of  the  first  marriage  claiming  legitim,  as  the  provisions 
in  their  favour  were  not  made  payable  at  a  period  which  might 
have  arrived  before  the  death  of  the  father.'  In  the  case  of  Harvey 
V.  Wink  '  the  question  was  raised  under  circumstances  unfavour- 
able to  the  claim  of  the  beneficiaries  under  the  second  contract,  as 
the  question  here  was  with  creditors,  and  the  provisions  were  not 
payable  until  after  the  father's  death.  Here  clearly  the  children 
had  no  jus  crediti ;  and  the  averment  that  they  were  creditors  of 
their  father  for  their  mother's  share  of  the  goods  in  communion 
was  held  insufficient  to  give  an  onerous  character  to  the  disposi* 
tions  in  their  favour.^ 

»  BelTt  Ttb.  v.  Cbioats  21  Not.  1848,  »  Harme  v.  Wink,  3  July  1847,  9  D. 

9  D.  124.  1420. 

'  WiUpn*$  TVs.  y.  Pagan,  2  July  1856,  ^  See  also  Oummitig  ▼.  Cumming^  16 

18  D.  1097.     See  also  1  BeU's  Com.  7th  July  1858,  20  D.  1280.     Here,  however, 

ed.  687  ;  CampbdTt  case,  there  referred  the  real  competition  was   between   the 

to ;  and  English  authorities  stated  Chapter  younger  children  and  the  heir. 
LX.,  Section  I. 
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CHAF.  XXXTII. 


CHAPTER  XXXVII. 

ESTATE  OF  A  MARRIED  WOMAN. 


1.  Rights    under    thb     Married 
WoMEN*8  Property  Acts. 


2.  Sefaratb  Estate  in  Trust. 


SECTION  I. 
Rights  under  tdb  Married  Women's  Property  Acts. 

1228.  The  subject  pertains  to  the  law  of  husband  and  wife, 
and  is  only  here  noticed  because  it  is  necessary  to  a  complete  view 
of  the  law  of  wife's  separate  estate.  But  for  this  purpose  it  may 
be  sufficient  to  note  the  decided  cases  on  the  construction  of  the 
Acts,  premising  that,  as  to  all  marriages  and  all  acquisitions  sub* 
sequent  to  18tli  July  1881,  the  wife's  property  and  income  is 
separate  estate,  the  husband's  proprietary  rights  being  completely 
excluded. 

1229.  Wages  and  Earnings  Act,  1877  (40  and  41  Vict.,  cap.  29).  Whether 

— Section  3  :  "  The  jus  mariti  and  right  of  administration  of  the  cmiiton  have 
husband  shall  be  excluded  from  the  wages  and  earnings  of  any  ^{jjj*  °°  *^* 
married  woman  acquired  or  gained  by  her  after  the  commence- 
ment of  this  Act  in  any  employment  or  trade  in  which  she  is 
engaged,  or  in  any  business  which  she  carries  on  under  her  own 
name,"  &c.  In  the  case  of  Ferguson's  Trustee'^  an  unmarried 
woman,  who  carried  on  the  business  of  a  milliner  in  Glasgow, 
married  in  the  year  1872,  and  continued  to  carry  on  this  business 
in  her  own  name  for  ten  years  thereafter  without  interference  by 
her  husband,  she  defraying  the  household  expenses  out  of  her 
earnings.  In  a  question  between  a  poinding  creditor  of  the  wife 
(in  1882)  and  the  trustee  of  the  husband's  creditors,  it  was  held 
that  the  latter  had  a  preferable  right  to  the  stock  in  trade.  The 
ground  of  the  judgment  was  that  the  Act  of  Parliament  did  not 
give  the  wife  a  right  to  the  stock  in  trade,  but  only  to  "  earnings  " 
or  profits,  and  that  accordingly  the  stock  passed  to  the  husband 
by  the  assignation  of  marriage.  It  does  not  seem  to  have  been 
considered  that  the  stock  in  trade  of  1872  must  have  disappeared 
long  before  the  case  came  into  Court,  and  that  the  actual  stock 
was  purchased  and  paid  for  out  of  the  wife's  earnings  during  the 

*  FerguwiCt  Tr.  v.  WUU^  Ndion,  and  Co.,  1883,  11  R.  261. 
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Act  does  not 
apply  to  busi- 
ness of  husUand 
and  wife  in 
partnership. 


Policy  taken 
under  con- 
ditions of  tlie 
Act  may  be 
8urreud«red. 


Wife  married 
after  date  of 
Act  to  have 
separate  estate 
in  moveables. 


marriage.  The  opinion  of  Lord  Deas,  who  dissented,  seems  to  the 
writer  to  be  preferable  to  that  of  the  majority  of  the  Court ;  but 
the  question  is  not  likely  to  arise  again,  because  under  the  Act  of 
1881  the  stock  would  remain  the  wife's  property. 

1230.  On  the  construction  of  the  same  section,  it  has  been 
held  that  the  Act  does  not  contemplate  the  case  of  a  husband  and 
wife  carrying  on  a  business  in  partnership,  and  that  in  such  cases 
the  wife  is  presumed  to  be  the  liusband's  agent.^  But  where  a 
husband  and  wife  carried  on  separate  trades  and  put  their  earn- 
ings into  a  joint  deposit  account,  the  wife,  surviving,  was  held  to  be 
entitled  to  the  half  of  the  deposit.^  On  the  4th  section  of  the  same 
Statute  it  was  held  that  a  wife's  obligation  to  maintain  her  mother 
was  an  "  antenuptial  debt,"  for  which  the  husband,  by  the  operation 
of  the  Act,  was  no  longer  liable.' 

1231.  Policies  of  Assurance  Act,  1880  (43  and  44  Vict.,  cap.  26). 
— The  2d  section  provides  that  "  A  policy  of  assurance  effected  by 
any  married  man  on  his  own  life,  and  expressed  upon  the  face  of 
it  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  of  his  wife 
and  children,  shall,  together  with  all  benefit  thereof,  be  deemed  a 
trust  for  the  benefit  of  his  wife  for  her  separate  use,  or  fur  the 
benefit  of  his  children,  or  for  the  benefit  of  his  wife  and  children," 
&c.  A  husband  insured  his  life  for  £1000  with  a  mutual  assur- 
ance society  by  a  single  payment,  and  two  years  later,  with  the 
wife's  consent,  proposed  to  surrender  the  policy.  In  a  special  case 
between  the  spouses  and  the  society,  in  which  the  power  to  sur- 
render was  questioned,  it  was  held  that  the  trust  constituted  by 
the  Act  of  Parliament  was  not  indefeasible,  but  might  be  ter- 
minated by  the  joint  act  of  the  spouses;  the  Lord  President 
pointing  out  that,  where  an  insurance  was  to  be  kept  up  by  annual 
payments,  the  surrender  of  the  policy  might  be  the  only  way  of 
avoiding  the  total  loss  of  the  value  of  the  investment.* 

1232.  Manned  Women's  Propei^ty  (Scotland)  Act,  1881  (44  and 
45  Vict.,  cap.  47) — The  sections  to  be  considered  are  the  first 
three. 

"1.  (1.)  Where  a  marriage  is  contracted  after  the  passing  of 
this  Act,  and  the  husband  shall,  at  the  time  of  the  marriage,  have 
his  domicile  in  Scotland,  the  whole  moveable  or  personal  estate  of 
the  wife,  whether  acquired  before  or  during  the  marriage,  shall,  by 
operation  of  law,  be  vested  in  the  wife  as  her  separate  estate,  and 
shall  not  be  subject  to  the  jus  niariti. 


1  M'Ointy  v.  M* Alpine,  1892,  19  R  »  M* Allan  v.  Alexander,  1888,  15  B. 

935.  863. 

*  Morrison  v.   Taic8C*»  Exr.,  1888,  16  *  Schumann  v.  Scottish  Widows'  Fund 

K.  247.  Society,  1886,  13  R,  679. 
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"  (2.)  Any  income  of  such  estate  shall  be  payable  to  the  wife  chap,  xxxyil 
OQ  her  individual  receipt  or  to  her  order,  and  to  this  extent  the  lucome. 
husband's  right  of  administration  shall  be  excluded :  but  the  wife 
shall  not  be  entitled  to  assign  the  prospective  income  thereof,  or, 
unless  with  the  husband's  consent,  to  dispose  of  such  estate. 


"  (3.)  Except  as  hereinafter  provided,  the  wife's  moveable  estate  Li»wiity  to 
shall  not  be  subject  to  arrestment,  or  other  diligence  of  the  law, 
for  the  husband's  debts,  provided  that  the  said  estate  (except  such 
corporeal  moveables  as  are  usually  possessed  without  a  written  or 
documentary  title)  is  invested,  placed,  or  secured  in  the  name  of 
the  wife  herself,  or  in  such  terms  as  shall  clearly  distinguish  the 
same  from  the  estate  of  the  husband. 

"  (4.)  Any  money,  or  other  estate  of  the  wife,  lent  or  entrusted  Raniuruptcy. 
to  the  husband,  or  immixed  with  his  funds,  shall  be  treated  as 
assets  of  the  husband's  estate  in  bankruptcy,  under  reservation  of 
the  wife's  claim  to  a  dividend  as  a  creditor  for  the  value  of  such 
money  or  other  estate  after  but  not  before  the  claims  of  the  other 
creditors  of  the  husband  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied. 

"  (5.)  Nothing  herein  contained  shall  exclude  or  abridge  the  Contracu  of 
power  of  settlement  by  antenuptial  contract  of  marriage.  mamage. 

"2.  Where  a  marriage  is  contracted  after  the  passing  of  this  Rent*  of  heri- 
Act  the  rents  and  produce  of  heritable  property  in  Scotland  belong-  to  be  Epwate 
ing  to  the  wife  shall  no  longer  be  subject  to  the  jvs  mariti  and  ^***®  *"  ^^^ 
right  of  administration  of  the  husband. 

"  3.  In  the  case  of  marriages  which  have  taken  place  before  the  How  far  Act  to 
passing  of  this  Act :  ^^^  1"°"- 

"(1.)  The  provisions  of  this  Act  shall  not  apply  where  the  its  passiog. 
husband  shall  have,  before  the  passing  thereof,  by  irre- 
vocable deed  or  deeds,  made  a  reasonable  provision  for 
his  wife  in  the  event  of  her  surviving  him  : 

"  (2.)  In  other  cases  the  provisions  of  this  Act  shall  not  apply 
except  that  the  jiis  mariti  and  right  of  administration 
shall  be  excluded  to  the  extent  respectively  prescribed 
by  the  preceding  sections  from  all  estate,  moveable  or 
heritable,  and  income  thereof,  to  which  the  wife  may 
acquire  right  after  the  passing  of  the  Act." 

1238.  During  the  twelve  yeai-s  which  have  elapsed  since  the  HusbamVs 
passing  of  this  Act  not  many  legal  questions  have  been  raised  {Se^fe'H" 
for  decision.     Those  which  relate  to  the  husband's  interest  in  the  succession. 
wife's  succession  have  already  been  noticed.^    The  only  other  case 
of  general  importance  is  that  of  Scott's  Tnistee^  in  which  the  Court 

J   Chapter  VI.,  Section  IV.  »  Scold  Tr,  v.  Scotia  1389,  16  R.  607. 
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CHAP,  ixivn.  was  called  to  interpret  so  much  of  the  3d  section  as  provides  that 
'*  Id  the  case  of  marriages  which  have  taken  place  before  the  pass- 
ing of  this  Act    .    .     .    the  provisions  of  this  Act  shall  not  apply, 
except  that  the  Jus  mariti  and  right  of  administration  shall  be 
excluded  to  the  extent  respectively  prescribed  by  the  preceding 
sections  from  all  estate,  moveable  or  heritable,  and  income  thtrtof, 
to  which  the  wife  may  acquire  right  after  the  passing  of  the  Act." 
Constniction  of  In  a  question  between  the  wife  and  the  tnistee  on  the  husband's 
p^vUionuto  sequestrated  estate,  it   was  held  that  the  words  "and  income 
iuconie.  thereof "  apply  only  to  the  income  of  heritable  estate  coming  to 

the  wife  after  the  passing  of  the  Act,  and  do  not  apply  to  incx)me 
accruing  after  the  passing  of  the  Act  from  heritable  estate  acquired 
by  the  wife  before  the  passing  of  the  Act    The  principle  of  the 
section  is  to  leave  the  husband  in  the  unimpaired  enjoyment  of  all 
the  rights  which  had  vested  in  him  before  the  Act  passed,  and  to 
give  the  wife  the  benefit  of  the  existing  law  for  the  protection  of 
her  future  acquisitions.^ 
MiMeU*neoi]ii         1234.  There  are  three  other  reported  cases  under  this  Statute 
sutato!  ^    *  which  raised  questions   of  fact  only.     In  Miller  v.   OalbraitKi 
Trustees^  it  was  held  that  a  discharge  of  legitim  by  a  wife  was 
ineffectual  because  it  was  granted  without  the  husband's  consent, 
it  being  provided  by  this  Act,  section  1,  that  the  wife  ''  shall  not 
be  entitled,  unless  with  the  husband's  consent,  to  dispose  of  her 
(heritable  or  moveable)  estate."    The  other  cases  relate  to  the  pro- 
visions of  section  1,  sub-section  4,  postponing  the  wife's  claim  for 
the  value  of  money  or  estate  lent,  entrusted,  or  immixed,  to  that 
of  the  husband's  creditors.'     In  one  of  these  cases  the  nature  of 
the  estate  of  a  married  woman  under  the  Statute  was  stated  by 
the  writer  as  follows  : — "  The  operation  and  effect  of  the  Married 
Women's  Property  Act  was  not  simply  to  rescind  i\iejus  mariti, 
leaving  the  wife  to  have  the  same  interest  in  her  estate  as  an  un- 
married woman ;  but  the  Act  gives  the  wife,  by  operation  of  law, 
what  is  called  a  '  separate  estate/  a  kind  of  property  not  known  to 
the  common  law,  and  which  could  only  be  constituted  prior  to  the 
date  of  this  Act  by  means  of  a  trust.    The  first  section,  while 
giving  to  the  wife  a  separate  estate,  carefully  defines  what  is  meant 
by  that  term.    We  have,  in  the  separate  sub-sections,  a  definition 
of  the  separate  estate  by  its  various  incidents.    The  wife's  powers 
as  to  disposal  and  anticipation  of  income  are  limited,  and  there  are 
special  provisions  with  reference   to  diligence   and   bankruptcy. 

1  See  Lord  Yoang*8  obseirations,  16  '  OKhram^  v.  Lamoni'i  TV.,  1891,  IS 

K.  509.  R.    451  ;  Andetrton  v.  iifuicrKm*«   TV., 

>  Miiler  V.  GMraWCt  Tr$,,  1886,  13  1892,  19  R.  684. 
R.  764. 
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Therefore  it  is  in  vain  to  contend  that  the  estate  which  is  here  chap,  xxxvu. 
given  is  the  same  thing  as  the  estate  in  moveable  property  taken 
by  a  man  or  an  unmarried  woman.^ " 

SECTION  11. 
Separate  Estate  in  Tkust. 

1236.  Before  the  passing  of  the  Married  Women's  Property 
Act,  1881,  there  were  two  well-defined  ways  of  giving  protection  to 
wives  for  their  property : — (1)  by  means  of  a  condition  or  declara- 
tion in  a  marriage-contract  or  conveyance  excluding  the  jus  mariti 
and  right  of  administration ;  and  (2)  by  a  conveyance  of  the  wife's 
estate  to  trustees  for  purposes  defined  in  the  deed  of  trust. 

1236.  I.  It  was  a  usual  condition  of  testamentary  bequests  to  Jus  mariti 
married  women  that  the  money  or  estate  was  given  to  the  wife  for  ^*S„fied  as  to 
her  separate  use,  exclusive  of  the  y<«  mariti  of  her  present  or  any  PJJjJJ^**^"'' 
future  husband.  Such  a  condition  was  and  is  effectual  according  geueraiiy. 
to  its  terms,  ie.,  if  the  trustees  of  the  will  are  directed  to  retain  the 
estate  or  fund,  the  capital  will  be  protected  against  the  acts  of  the 
husband  and  the  diligence  of  his  creditors,  but  will  not  be  protected 
against  the  wife's  voluntary  acts.  If  the  trustees  of  the  will  are 
directed  to  pay  or  convey  in  these  terms,  they  can  at  most  insert 
the  destination  in  the  deed  of  conveyance,  and  then  the  fund  is 
protected  against  the  husband's  creditors  only  so  long  as  it  con- 
tinues to  be  identifiable  as  wife's  estate.*  The  wife  herself  might 
by  a  suitable  clause  in  her  antenuptial  contract  exclude  thejt^ 
viariti  and  right  of  administration,  either  in  relation  to  specific 
funds  and  estate,  or  in  relation  to  her  estate  in  genere — e.g,,  what  she 
should  acquire  during  the  marriage.'  The  decisions  referred  to 
below  lead  by  necessary  implication  to  the  result  that  a  universal 
exclusion  of  the  jus  mariti  by  antenuptial  contract  is  competent 
and  effectual;  but  this  proposition,  which  had  been  doubted  by 
Bell,  was  not  affirmed  in  terms  until  the  question  arose  in  the  City 
of  Glasgow  Bank  liquidation.  The  opinion  of  Lord  Deas  in 
MD(mgaiC8  case  contains  an  instructive  review  of  all  the  cases, 
and  may  be  considered  to  have  closed  the  chapter  of  the  law  of 
jus  mariti  and  its  exclusion  by  contract ;  *  the  result  being  in  the 

^  18  R.  455.  separate  estate  was  held  to  be  assignable 

'  Ersk.  1,6,  14  ;  Bell's  Com.  7th  ed.  without  the  husband's  consent). 
1,  683;  SandUandt  ▼.  Mercer,  30  May  *  RaUo  v.  Bamtay,  1832,  11  Sh.  132. 

18S3, 11  Sh.  666  ;  Murray  v.  DalrympUt  *  M'Dougall  v.  City  of  CHaagow  Banl\ 

1745,  M.  5848;  IHekton  v.  Braidfoot,  1879,  6  R.  1089;  and  see  iZo^  v.  iZcuiMay, 

1705,  M.  10,896  ;  Qordon  ▼.  Gordon,  16  1832,  11  Sh.  132,  and  other  cases  cited  in 

Nov.  1832,  11  Sh.  36  (where  the  wife's  the  opinion  of  Lord  Deas. 
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What  terms 
import  an  ex- 
clusion of  the 
ju*  maritl. 


Ezclnsion  of 
husband's 
rights  in  a 
general  con- 
veyance of 
wife's  pro- 
perty. 


particular  case  identical  with  what  has  since  been  effected  by  Act  of 
Parliament.  But  the  only  real  protection  against  marital  influence 
is  by  means  of  a  trust,  as  to  which  hereafter. 

1237.  In  the   present  state  of  the  law,  a  brief  reference  to 
authorities  regarding  the  exclusion  of  the/t£«  mariti  may  sufiBce. 

1238.  It  was  held  that  the  right  might  be  renounced^  or  ex- 
cluded by  implication,^ — e.g.,  by  a  destination  of  estate  to  "the 
liferent  use  "  of  the  lady,  or  by  terms  importing  that  her  interest 
was  alimentary ;  for  an  alimentary  provision,  being  sua  naiura 
exclusive  of  all  interests  adverse  to  that  of  the  beneficiar}',  the  use 
of  this  term  is  sufficient  evidence  of  the  intention  to  exclude  the 
claims  of  the  husband  and  his  creditor?.'  Bequests  and  provisions 
to  a  married  woman  "for  her  own  use,"*  or  prohibiting  the  husband 
"  to  seek  the  principal  sum  "  during  her  lifetime,*  or  declaring  that 
the  wife  shall  enjoy  the  fund  "independent  of  her  then  or  any 
future  husband,"  •  or  that  she  shall  "  choose  managers  of  it,"  ^  have 
been  sustained  as  exclusive  of  the  husband's  rights.  And  where  the 
jus  mariti  is  expressly  renounced  or  excluded  in  relation  to  the 
rents  of  heritable  estate,  the  addition  of  general  words,  such  as  an 
exclusion  of  **  all  other  right  and  title,"  or  "  debarring  the  husband 
from  any  concern  "  with  the  funds,  is  construed  as  applicable  to  the 
right  of  administration.^ 

1239.  It  seems  to  have  been  held  at  one  time  that  the  husband  s 
rights  could  not  be  excluded  by  a  universal  conveyance  even  in  an 
antenuptial  contract ;  because,  the  jus  mariti  being  an  interest 
strongly  founded  in  law,  it  was  thought  improper  that  it  should  be 
taken  away  pei'  aversumem-,  or  by  implication.®  For  this  reason, 
an  exclusion  of  the  jus  mariti  in  a  marriage-contract,  proceeding 
on  the  narrative  that  the  wife  was  possessed  of  personal  effects  to 
the  extent  of  £200,  was  held  insufficient  to  exclude  certain  furni- 
ture, which  had  not  been  inventoried,  from  the  diligence  of  the 


1  See  Special  Case  llardij$  Trt.,  1871, 
9  Macph.  7S6. 

'  See  the  correeponding  Englibh  cases 
cited  in  1  Wh.  &  T.  418,  6th  ed.  546. 
No  particular  words  are  necessary  to  the 
limitation  of  an  estate  to  the  wife*s 
separate  use  (see  Bell's  Com.  7th  ed. 
vul.  i.  683). 

*  Per  Lord  Mackenzie  in  Black  v. 
Peartony  9  Feb.  1811, 8  D.  504 ;  Antuind 
V.  Chessdt,  infra, 

*  StabU»  V.  Murray,  1789,  1  Fraser, 
ill. 

'^  HumUe  v.  Hume,  1634,  M.  5983. 
'  Commercial  Batik  v.  Black,  23  June 
1842,  14  Jur.  528. 


^  Hunter  v.  Smith,  1793,  1  frsscr, 
410. 

'  Keggit  v.  Christie^  25  May  1815, 
F.C.  ;  G(ncan  v.  PurBdl,  17  May  1822, 
1  Sh.  418.  The  ezclunion,  of  coone, 
applies  to  interest  as  weU  as  to  capital  ; 
Rohert9ony,  Robertton,  1835,  IS  Sh.  442  ; 
Hutchiton  V.  Hutehiaon'i  Trt.,  1842,  4 
D.  1399. 

'  And  also  because  the  rights  of  the 
husband's  creditors  to  attach  the  ertate 
in  his  posseeaion  for  his  debts  can  only 
be  excluded  by  showing  a  title  to  tbe 
speoifio  estate  in  some  other  perton  ; 
Jameton  v.  Straehan,  27  Jan.  1835,  13 
Sh.  318. 
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husband's  creditors ;  ^  and  a  general  reservation  of  the  wife's  right  chap,  xxxvii. 

to  her  separate  property  was,  on  the  same  principle,  disregarded.* 

But  eventually  settlements  were  sustained  excluding  the  jus  mariti  Exclusion  of 

generally,  and  as  to  acquirenda?     In  the  ca?e  of  Macdonald  v.  rights  in  reia- 

Loudovn  a  question  of  this  nature  was  the  subject  of  consideration,  *^J^.**^"'" 

in  reference  to  a  conveyance  of  a  house  and  furniture  by  a  third 

party,  executed  before  the  lady's  marriage,  and  "  exclusive  of  the 

jus  mariti  and  right  of  administration  of  any  husband  she  may 

marry."     It  was  held,  in  a  question  with  a  poinding  creditor,  that  a 

separate  estate  had  been  effectually  created,  rejecting  the  argument 

that  the  husband's  possession  of  the  furniture  must  be  presumed  to 

have  been  in  virtue  of  a  right  of  property.*    A  distinction  has  been  and  in  relation 

taken,  for  reasons  which  are  obvious,  in   relation    to  corporeal  movetSesT 

subjects  settled  by  a  husband  on  his  wife,  and  it  has  been  decided 

that  an  antenuptial  settlement  of  household  furniture  and  effects  ^ 

by  a  husband  to  the  wife's  separate  use,  excluding  his  own  jus 

mariti,  does  not,  even  when  accompanied  by  an  inventory  of  the 

property,^  create  a  separate  estate,  or  even  a  security  in  favour  of 

the  wife. 

1240.  As  the  legal  assignation  of  marriage  brought  under  the  Hnshand's 
jus  mariti  the  whole  of  the  wife's  personal  property,  except  in  so  b?effecruaJ?y 
far  as  expressly  excluded,  no  irrevocable  separation  of  interests  «*ciuded  after 
could  be  effected  by  the  act  of  the  spouses  subsequent  to  marriage.^ 
With  respect  to  property  acquired  by  the  wife  subsequently  to  the 
marriage,  it  was  held  that  an  exclusion  of  the  husband's  rights  by 
third  parties  was  effectual,  on  the  principle  that  the  gianter  might 
attach  such  conditions  as  he  pleased  .to  a  gratuitous  disposition  of 
his  property.®    But  if  the  wife  had  conveyed  her  future  acquisitions 
to  trustees  for  the  purposes  of  the  marriage,  their  right  could  only 
be  excluded  by  a  conveyance  in  trust  for  the  wife's  liferent  use, 
because  if  the  fee  be  given  to  a  wife  exclusive  of  th.%  jus  mariti, 
she  retains  the  power  of  voluntary  disposition,  and  is  therefore 


1  Macdonald  v.  Dmg,  1793,  M.  5848  ; 
iee  Greig  v.  Wemyis,  1670,  M.  5832. 

«  CuthberUon  v.  PoUock,  1799,  Hume, 
206. 

»  OretnhiU  v.  Ford,  24  June  1824, 
3  Sh.  169,  N.E.  114;  HiUchiion  v. 
Hutchison,'  10  June  1842,  4  D.  1399  ; 
BabvngUm  v.  BahingUm,  30  June  1840, 
per  Lord  JeSrej^  1  Fraser,  413;  Arvnand 
V.  ScoU,  2  Paton,  369. 

^  Macdonald  v.  Loudown,  26  June 
1855, 17  D.  998. 

»  Darling  v.  Mein,  20  Dec.  1851,  14 


D.  296  ;  ScoU  v.  Price,  13  May  1837,  15 
Sh.  916. 

*  Campbell  v.  SUvfaH,  13  June  1848, 
10  D.  1280 ;  Broum  v.  Fleming,  19  Dec. 
1850,  13  D.  373. 

7  BeU'B  Prin.  §  1942 ;  Shearer  v. 
Chritti^  18  Nov.  1842,  5  D.  182.  Ai 
to  whether  such  an  agreement  ia  binding 
on  the  husband  ratione  alimeTUorum,  see 
Davidson  v.  Davidson,  28  March  1867, 
5  Macph.  710. 

B  Annand  v.  Chessds,  24  March  1775, 
2  Pat.  369,  affirming  M.  5844. 
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Effect  of 
f  zclusion  in 
queHtioDs  of 
liability  m 
contributory. 


ConKtitoUon  of 
Kepante  estate 
by  conreyance 
to  the  wife,  or 
to  tmstees  for 
her  behoof. 


Such  tnists  are 
revocable  after 
the  dissolution 
of  the  mar- 
risge. 


bound  to  make  over  the  estate  to  the  marriage  trustees  in  fulfiknent 
of  her  antenuptial  obligation.^ 

1241.  The  legal  effect  of  the  constitution  of  a  separate  estate 
in  the  wife  underwent  a  searching  examination  in  the  series  of 
cases  which  arose  fur  decision  in  the  City  of  Glasgow  Bank  liquida- 
tion. It  was  there  held  that  the  husband  was  not  liable  as  a  con- 
tributory for  shares  which  were  constituted  separate  estate  of  the 
wife  by  antenuptial  contract,'  or  for  shares  comiug  from  a  third 
party  by  gift  or  contract*  Where  the  stock  belonged  to  the  spouses 
in  conjunct  fee  and  liferent,  both  spouses  were  held  to  be  liable  as 
partners ;  ^  and  where  the  stock  was  taken  in  the  name  of  the  wife^ 
and  represented  a  legacy  to  her,  yet,  as  the  jus  mariii  had  not  been 
excluded,  it  was  held  to  be  the  husband's  property,  and  that  he  and 
not  the  wife  was  a  contributory.^ 

1242.  If.  An  estate  for  the  wife's  separate  use  may  be  con- 
stituted by  a  conveyance  to  trustees  (or  to  the  wife  herself  in  trust), 
either  for  her  absolute  use,^  or  for  herself  in  liferent  and  her 
children  in  fee,^  or  with  such  other  substitutions  as  may  be  desired. 
A  conveyance  to  the  husband  and  wife  jointly,  for  behoof  of  the 
wife,^  or  to  trustees  for  her  benefit,^  or  to  the  husband  and  wife  in 
conjunct  fee  and  liferent,^^  will  be  equally  effectual.  It  may  be 
observed,  however,  that  in  the  class  of  cases  in  which  destinations 
in  conjunct  fee  and  liferent,  without  restrictive  words,  have  been 
held  to  exclude  the  husband's  right  of  disposal,  the  interests  of  the 
children  have  very  materially  affected  the  rules  of  construction.^^ 

1243.  In  the  important  case  of  Torrt/  Anderson,^  it  was  laid 
down  by  the  consulted  Judges  that  a  trust  constituted  before 
marriage,  and  placed  beyond  the  power  of  recall  by  the  spouses, 
was  highly  expedient,  and  was  entitled  to  the  utmost  support  and 
protection.  An  opinion,  however,  was  expressed  to  the  efifect  that 
the  trust  was  revocable  after  the  dissolution  of  the  marriage ;  a 
view  which  afterwards  received  the  sanction  of  the  concurring 
decisions  of  the  Court  of  Session  and  the  House  of  Lords  in 


^  Simnn's  Trs,  v.  Brown  (whole 
Court),  1890,  17  R  681 ;  DougUu*  Tr$. 
V.  Kay's  Trs„  1879,  7  R  296. 

*  BiggaH's  case,  1879,  6  R.  470. 

*  Forbes*  case,  6  R.  1122. 

«  WUhart's  and  DalsieTs  caws,  6  R 
82). 

>  Thomas*  case,  6  R.  607.  In  Car- 
mieha^s  case,  1879,  7  R  119,  and 
SteedmavCs  case,  7  R  111,  where  the 
stock  was  purchased  with  Uie  husband's 
money,  the  decision  was  of  course  the 
same. 


'  Young  v.  Loudoun,  26  June  1855, 
17  D.  998. 
'  Annand  y.  CkessdSy  supra. 

*  Oairdners  ▼.  Royal  Bank  ofSeoUandy 
22  June  1816,  F.C. 

*  Baldersion  v.  FuUon,  23  Jsd.  1857, 
19  D.  293. 

^  RoUo  y.  JZkMUay,  supra,  p.  683. 

"  See  Prater  y.  Brown,  1707,  M. 
4269  ;  MaekeOar  y.  Marquis,  4  Dec. 
1340,  3  D.  172. 

"  Anderson  y.  Buekanan,  1837,  15  Sh. 
1078. 
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Cunninghame  v.  APLeod}  And  a  reasonable  antenuptial  contract,  chap.  jja\u, 
by  which  a  minor  lady  conveyed  to  trustees  a  provision  which  only 
vested  in  her  on  marriage,  was  found  to  be  valid,  and  not  to  be 
reducible  under  the  Act  1621,  cap.  18,  at  the  instance  of  prior 
creditors,  as  a  deed  granted  "  without  just,  true,  and  necessary 
cause."  *  Reference  is  made  to  another  chapter  where  the  question 
is  discussed  under  what  conditions  such  trusts  are  revocable  during 
the  marriage  or  after  its  dissolution.'  In  framing  a  settlement  of 
the  wife's  estate,  the  conveyancer  ought  to  keep  in  view  that  the 
protection  which  the  law  accords  to  such  settlements  is  precisely 
what  the  parties  have  themselves  provided.  A  trust  for  the  wife 
excluding  the  jits  mariti  protects  the  estate  from  the  diligence  of 
the  husband's  creditors,  but  leaves  the  estate  subject  to  the  wife's 
voluntary  acts.  If  the  wife's  estate  is  settled  on  herself  in  life- 
rent and  the  children  of  the  marriage  in  fee,  it  is  still  open  to  her 
to  assign  the  liferent.*  Complete  protection  can  only  be  given  by 
declaring  the  liferent  alimentary  and  not  assignable.^ 

1244.  The  distinction  between  the  effect  of  the  usual  ali-  Separate  esute 
mentary  clause  and  the  simple  exclusion  of  the  jus  mariti  was  aigiand.^  *^ 
pointed  out  by  Lord  Cottenham  in  a  passage  in  which  the  subject 
is  illustrated  by  comparison  with  the  rules  of  the  law  of  England.^ 
"  When  first  by  the  law  of  this  country  property  was  settled  to  the 
separate  use  of  the  wife,  equity  considered  the  wife  as  ei/emmesole 
to  the  extent  of  havuig  a  dominion  over  the  property.  But  then  it 
was  found  that  that,  though  useful  and  operative  so  far  as  securing 
to  her  a  dominion  over  the  property  so  devoted  to  her  support,  was 
open  to  this  difficulty,  that  she,  being  considered  as  ei/emme  sole,  was 


1  Cunninghame  v.  M*Leod,  13  Aug.  1846, 
5  BeU,  210,  affirming  8  D.  1288  ;  where 
it  was  also  held  that  an  antenuptial  con- 
tract was  revocable  in  bo  far  as  it  con- 
tained a  destination  to  heirs-general. 

'  Carphin  v.  ClappeHtm,  24  May  1867, 
5  Macph.  797. 

*  Chapter  XXII.,  Section  II  r. 
^  Rdianee  Assurance  Society  v.  IlaUcctVs 
Factor,  1891,  18  R.  615. 

»  Rennie  v.  RitchU,  April  25,  1845, 
4  Bell,  242  ;  Paterstm  v.  PaUrson,  1849, 
11  D.  441. 

'  It  appears  that  the  English  clause 
restraining  anticipation  was  devised  by 
X«ord  Thurlow,  and  introduced  into  a  set- 
tlement of  property  of  which  he  was  a 
tmatee  ;  see  Pylms  v.  Smith,  8  Br.  G.  C. 
34  Oy  and  Lord  Cottenham's  remarks  in 
Jlennie  v.  Ritchie.  The  condition  is 
valid  when  annexed  to  a  gift  to  a  married 


woman  for  her  separate  use,  whether  the 
subject  of  the  gift  be  real  or  personal 
estate,  or  whether  it  be  in  fee  or  for  life 
only  ;  Baygett  v.  Meux,  1  Coll.  138, 1  Ph. 
627. 

Property  given  to  the  Avife's  separate 
use,  subject  to  restraint  upon  anticipation, 
may  be  alienated  by  her  after  the  dissolu- 
tion of  the  marriage ;  TuUett  v.  Armstrong, 
1  Beav.  1,  4  My.  ft  Or.  377.  It  was 
settled,  however,  in  the  same  case,  that 
although  the  effect  of  the  restraining 
clauses  is  suspended  during  the  period 
of  widowhood,  these  clauses  become  again 
operative  in  the  event  of  the  lady  enter- 
ing into  another  marriage.  A  trust  for 
the  wife's  separate  use  may,  however,  be 
confined  to  a  particular  coverture  ;  Knight 
V.  Knight,  6  Sim.  121  ;  Benson  v.  Ben- 
son^ 6  Sim.  126  ;  Bradley  v.  Hwjhes,  8 
Sim.  149. 
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CHAP,  xxxvn.  of  coui'se  at  liberty  to  dispose  of  it  as  a  fevime  sole  might  have  dis- 
posed  of  it,  and  that  of  course  exposing  her  to  the  influence  of  her 
husbaud  was  found  to  destroy  the  object  of  giving  her  a  separate 
property.  Therefore,  to  meet  that,  the  provision  was  adopted  of 
prohibiting  the  anticipation  of  the  income  of  the  property,  so  that 
she  had  no  dominion  over  the  property  till  the  payment  actually 
became  due.  That  is  the  provision  of  the  law  as  it  now  stands,  and 
that  is  found  perfectly  sufficient  for  the  purpose  of  securing  the 
interests  of  married  women.  In  Scotland  much  the  same  course  is 
adopted,  the  same  objects  have  been  worked  out,  though  not  pre- 
cisely in  the  same  way  ;  but  still  there  is,  by  the  law  of  Scotland, 
a  protection  in  favour  of  an  alimentary  fund,  and  there  is  a  pro- 
vision that  the  alimentary  fund  shall  not  be  assignable.  These  are 
two  provisions  very  much  corresponding  with  the  provisions  which 
have  been  adopted  in  the  law  of  England,"  ^ 
EflVK:t  of  1246.  Since  the  income  of  a  wife's  estate,  as  well  as  that  of  the 
pyment  of  husband,  is  properly  applicable  to  domestic  purposes,  it  is  a  natural 
wife's  estate  to  and  usual  arrangement  that  the  wife's  separate  income  should  be 
^  °'  '  paid  into  the  husband's  bank  account.  In  such  cases  the  wife's 
executor  has  only  a  qualified  right  to  an  accounting.  The  law  on 
this  subject  was  thus  stated  by  Lord  Watson :  "  By  the  law  of 
Scotland,  as  well  as  by  that  of  England,  a  married  woman  may 
make  an  effectual  gift  of  her  separate  income  to  her  husband,  with 
this  difference,  that  by  Scotch  law  she  has  the  privilege,  even  after 
her  husband's  death,  of  reclaiming  the  subject  of  her  gift  in  so  far 
as  it  has  not  been  Jxma  fide  consumed.  The  wife's  consent  to  give 
need  not  be  in  writing,  nor  in  express  terms,  but  may  be  matter  of 
inference  from  the  circumstances  of  the  case  or  the  conduct  of  the 
spouses There  can  be  no  reason  why  the  same  circum- 
stances which  are  in  England  held  to  imply  donation  should  be 
deemed  insufficient  to  sustain  a  similar  inference  in  the  Court  of 
Session."  * 
Miscellaneous  1246.  In  Nishet  v.  Tod?  where  a  life  interest  was  given  to  a 
married  lady  through  trustees,  with  a  power  to  the  trustees  to 
make  advances  to  her  out  of  the  capital,  it  was  held  that,  as  there 
was  no  special  appropriation  of  the  capital,  the  liferenter  was 
entitled  to  immediate  payment  of  a  share  of  the  fee  which  would 
have  come  to  her  aliunde  as  one  of  the  truster's  next  of  kin.  It 
has  also  been  determined  that  a  capital  sum  secured  to  a  lady  by 
marriage-contract  "  as  an  alimentary  provision  for  the  support "  of 
herself,  or  of  the  survivor  of  the  spouses,  loses  its  alimentary 

1  lUnnie  v.  Ritchie,  4  Bell,  244-5.  '  NUfet  v.  Tod,  15  Jan.  1818,  10  D. 

*  Edward    v.     Cheynf,    1888,   15    R.       361. 
(H.L.)37,atp.  38. 


cases  as  to 
Id  come. 
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character  when  she  becomes  a  widow ;  such  restrictions  on  the  chap,  xxxvu. 
right  of  alienation,  when  contained  in  marriage-contracts,  being 
supposed  to  be  introduced  merely  for  the  purpose  of  protecting 
the  wife's  separate  interest  during  the  continuance  of  the  marriage.* 

1247.  Where  the  wife's  separate  estate  is  vested  by  contract  identification 
in  her  person,  there  may  be  difficulty  in  distinguishing  her  estate  rate  estate.^**" 
from  that  of  her  husband  after  the  dissolution  of  the  marriage,  in 
consequence  of  changes  in  the  investments.  Upon  this  subject 
the  reader  may  consult  the  case  of  Cuthill  v.  Bums,^  where  the 
Court  directed  an  investigation  by  an  accountant,  and  being  satis- 
fied from  his  report  that  two  sums  of  £6000  and  £300,  which  had 
been  deposited  in  bank  in  the  joint  names  of  the  spouses  and  of 
the  longest  liver,  were  the  produce  of  the  wife's  separate  estate, 
gave  judgment  accordingly,  the  result  of  sustaining  the  claim  being 
to  carry  away  the  greater  part  of  the  succession. 

^  Martin  v.  Bannatyne,  8  Mar.  1861,  of  surrogatum  was  applied  for  the  pro- 

2 )  D.  705  ;  see  709.  tection  of  the  wife's  interest  in  the  proceeds 

'  Cuthill  T.  Burnt,  20  Mar.  1862,  24  of  her  real  estate  sold  with  the  husband's 

D.  849.     See  also  Tennent  v.  Tennenfs  concurrence. 
Exr,,  1889, 16  R.  876,  where  the  principle 
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(Specified  Number  :  Grand- 
children :  Illegitimates  :  Post- 
humous Children). 

2.  What  Class  op  Objects  in  re- 

lation TO  PERIOD  OP  Birth 
are  comprehended. 


3.  Conditional     Institution     of 
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4.  Destination-over,  as  referring 

to  Death  without  having  ob 
without  leaving  Issue. 


EiTOueous  npe- 
ciflcation  of 
number  cor- 
rected in  ac- 
cordance with 
the  intention. 


SECTION  I. 

Description  of  the  Objects  (Specified  Numbek:  Grand- 
children: Illegitimates:  Posthumous  Children),^ 

1248.  Children  described  as  consisting  of  a  Specified 
Number  which  differs  from  the  Actual  Number. — Of  this  source 
of  ambiguity  an  illustration  is  oflered  by  the  case  of  Madehose  v. 
Bogle?-  The  testator  conveyed  his  estates,  heritable  and  moveable, 
to  trustees  for  uses  and  purposes  comprising  certain  legacies  and  a 
residuary  bequest     One  of  the  legacies  was  thus  expref^sed : — 

"  To  each  of  the  daughters  procreate  of  the  marriage 
betwixt  A.  B.,  merchant  in  Glasgow,  and  M.  N. 
K.,  spouses,  Four  hundred  pounds  sterling,      .     £1200." 

All  the  legacies  were  written  in  the  same  form ;  the  sum  be- 
queathed was  engrossed  in  words  in  the  body  of  the  deed,  and  the 
amount  was  stated  in  figures  in  the  margin.  At  the  time  of 
executing  the  testamentary  writing  there  were  four  daughters, 
all  of  whom  survived,  and  it  was  admitted  that  the  birth  of  the 
fourth  daughter  had  been  duly  notified  to  the  testator.  Each  of 
the  four  daughters  was  held  to  be  entitled  to  a  legacy  of  £400, 
notwithstanding  the  specification  in  the  will  of  an  aggregate  sum 
corresponding  to  three  such  legacies.* 

^  The  quefition  of  taking  per  capita  or      It.,  nameljf  (naming  thrtt  nephews  and  a 


per  ttirpc6  is  conaidered  in  Chapter  XLII. 
(Gifts  to  Heirs,  Issue,  &c. ). 

2  Madehose  v.  Bogle,  28  Feb.  1815, 
F.G.,  Hume,  274.  This  case  is  clearly 
distinguishable  from  OlanvUU  v.  Glan- 
villt,  S3  L.J.  Ch.  817)  where  a  beqnest 
being  conceived  in  favour  of  "  my  four 
nephews  and  niece,  children  of  my  brother 


niece),  it  was  held  that  the  numeral  four 
was  intended  to  indnde  the  niece,  and 
that  a  fourth  nephew  of  the  nme  family, 
not  named  in  the  bequest^  was  not  en- 
titled to  participate.  See  also  Spi.  Ca. 
Brycet  Tr.,  1878,  5  R  723  (5th  point). 

'  This  decision  is  also  distinguishable 
from  that  in  Anderton  v.  Andtrwotit  IS 
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1249.  The  principle  being  thus  established,  that  a  mis-statement  chap,  xxxvm. 
of  the  number  of  individuals  comprised  in  a  specified  class  does  not  in  what  cases 
invalidate  the  bequest,  the  application  of  the  principle  is  merely  a  sSm^STto^be 
matter  of  interpretation  of  testamentary  language,  in  illustration  of  iiivided  ■ 
which  resort  may  be  had  to  the  decisions  of  the  English  Courts  objects,  and  in 
of  Equity  on  similar  cases.    According  to  the  English  authorities,  Se^?ic^SSi! 
where  a  legacy  of  so  much  is  given  to  each  of  a  specified  number 
of  children,  every  one  of  the  children  in  existence  at  the  date  of 
the  will  is  entitled  to  a  legacy  equal  to  what  is  given,  whatever 
may  be  their  number ;  ^  but  where  an  aggregate  sum  is  given  to 
be  divided  amongst  the  children,  the  amount  of  the  legacy  is  not 
to  be  increased,  but  the  sum  given  is  to  be  divided  among  the  actual 
children.*    Where  the  number  of  children  mentioned  in  the  will 
exceeds  the  actual  number,  the  legacy  is  payable  without  diminu- 
tion, as  in  a  case  where  a  bequest  to  the  Jive  daughters  of  E.  was 
found  to  apply  to  a  sole  daughter,  her  brothers,  of  whom  there  were 
five,  not  being  allowed  to  participate.*    The  circumstance  that  the 
testator  knows  the  true  number  of  children  does  not  interfere  with 
the  application  of  the  principle.*    But  where  a  limiting  designation 
is  added,  which  only  applies  to  a  certain  number  of  the  children 
corresponding  to  the  number  stated  in  the  will,  there  is  no  ambi- 
guity admitting  of  a  construction  in  extension  of  the  meaning  of  the 
will;^  and  so,  where  the  number  mentioned  in  the  will  represents 
the  number  of  individuals  of  the  family  in  existence  at  its  date,  the 
bequest  will  not  be  extended,  on  the  ground  of  presumed  intention, 
so  as  to  admit  children  subsequently  born  to  a  participation.* 


March  1731,  1  Cr.  St.  ft  Fat  136  where 
it  was  provided  that  in  the  event  of  there 
beiog  three  daughters  of  a  marriage,  a 
certain  sum  should  be  paid  to  them  in 
certain  specified  proportions,  and  there 
being  born  four  daughters,  the  fourth 
daughter  was  held  to  have  no  right  to  a 
share  of  the  provision.  In  the  case  stated 
in  the  text  the  discrepancy  was  the  result 
of  a  mistake;  in  fact,  in  And€r»€n'»  case, 
it  arose  from  the  testator  having  failed  to 
provide  for  a  possible  contingency. 

1  TomhiiM  v.  Tomhi'M,  dted  2  Yes.  564, 
19  Yes.  126,  "To  the  tesUtor's  three 
children  £50  each,"  the  actual  number 
being  fmvr;  Scott  v.  Fenotdhett,  1  Cox, 
79,  '*£500  to  each  of  his  daughters,  if 
both  or  either  of  them  should  survive," 
the  actual  number  being  three;  Garvey 
V.  Hihbert,  19  Yea.  125,  "To  the  three 
children  of  D.,  £600  each,"  the  number 
being  four. 


s  StMing  v.  Walkey,  2  Br.  Ch.  Ca. 
85,  '*  To  the  t\oo  daughters  of  T.,  in  equal 
shares,"  there  being  three;  Berkeley  v. 
PaUinfff  1  Kuss.  496,  residue  divided  into 
"eight  equal  shares,"  there  being  only 
seven  disposed  of. 

•  Lord  SeUey  v.  Lord  Lake,  1  Beav. 
151.  But  where  legacies  of  £100  a  piece 
were  given  to  four  sons,  and  there  were 
three  sons  and  a  daughter,  the  daughter 
was  held  to  be  entitled  to  a  legacy  of 
£100  as  well  as  the  sons  ;  Lane  v.  Oreen, 
4  De  G.  &  S.  239. 

^  See  Hume's  report  of  the  case  of 
Maclehose  v.  Bo^Uf  p.  275  ;  Dcmiell  v. 
Danidly  8  De  G.  &  S.  337  ;  Yeatt  v. 
Yeats,  16  Beav.  170. 

"  Wriyhition  v.  Calvert,  1  Johns,  k  H. 
250. 

«  Sherer  v.  Bishop,  4  Br,  Oh.  Ca.  55. 
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CHAP.  zxxTin.  1260.  Curiously  enough  the  case  of  one  child  is  not  free  from 
ambiguity.  The  doubt  arises  where,  in  the  case  of  a  pecuniary 
legacy  to  children  of  different  families,  there  is  added  a  clause  ex- 
cluding the  eldest  son  of  each  family  who  may  have  succeeded  to 
heritable  estate.  It  was  held  that  such  exclusion  did  not  apply  to 
one  of  the  class  who  was  an  only  child  and  had  inherited  landed 
estate  from  his  father,  the  clause  being  only  operative  irUra 
familiam} 

OrdiDMy  1261.   WHETHER    GRANDCHILDREN    ARE    INCLUDED. — The     term 

•^chUdren^^iu^  children,  in  the  law  of  Scotland,  receives  an  interpretation  corre- 
a  destiuatiou.  spondiug  to  the  natural  meaning  of  the  word,  and  denotes  the  im- 
mediate lawful  descendants  of  the  person  designated.  We  have 
seen  that,  in  association  with  the  term  "  heir,"  it  is  in  certain  cases 
construed  in  a  sense  synonymous  with  that  term ;  *  but  we  appre- 
hend there  is  no  instance  in  which  the  expression  *'  children  "  or 
"  bairns,"  when  used  alone,  has  been  confined  by  construction  to 
the  eldest  son  or  heir-at-law.'  The  decisions  make  no  distinction 
between  succession  in  the  case  of  lands  ^  and  heritable  securities,^ 
and  that  of  personal  property .• 
Case  in  which  1262.  In  connection  with  this  subject,  it  is  desired  to  call  at- 
heM  toTociude  tcntiou  to  an  interesting  and  unique  case,  in  which  the  word 
a  grandchild.  «  children  "  was  held  to  include  grandchildren.  The  destination  (of 
a  house)  was  to  the  truster's  sister  Susan  in  liferent,  for  her  life- 
rent use  allenarly,  and  to  her  children  in  fee ;  whom  failing,  to  her 
sister  Margaret,  also  in  liferent,  and  to  her  children  in  fee ;  whom 
failing,  to  the  disponer's  nearest  heirs  whatsoever.  Susan,  the  first 
liferenter,  died  unmarried.  Margaret,  the  second  liferenter, 
married;  her  only  child  predeceased  her,  leaving  issue,  a  son,  Alex- 
ander, and  a  daughter.  As  Margaret's  liferent  was  not  qualified  by 
the  use  of  the  word  "  allenarly,"  the  fee  of  the  heritable  subject 
vested  in  her,  and  the  question  was,  who  was  her  heir  of  provision, 
— whether  this  character  belonged  to  the  testator's  brother,  under 
the  ultimate  destination  to  heirs  whomsoever,  or  whether  it  belonged 
to  Alexander,  Margaret's  eldest  grandchild,  on  the  assumption  that 
the  word  "chihlren"  in  the  destination  included  grandchildren. 
The  Court  preferred  Alexander,  and  thereby  necessarily  extended 
the  meaning  of  the  word  children,  and  the  opinions  of  Lord  Deas 
and  the  Lonl  President  Inglis,  with  whom  the  other  Judges  con- 

*  YtaU  V.  PaUm,  1880,  8  R.  172.  *  Herrie^  ▼.  Herriei,  1806,  Hume,  52S  ; 

'  Chapter  XLII.(Beqae8t8toHein,  Ac)  W*Uoa  v.  WiUon,  14  June  1811,  Hame, 

>  Brown  v.  Brown,  1680,  M.   12,842  534 ;  KihUe  v.  SUvcmmCb  Tn,,  16  Feb. 

and  2875  ;  Grant  v.  Qunnt  Tr%,,  28  Feb.  1882,  10  Sh.  311. 

1833,  11  Sh.  484.     Bat  see  conira  in  a  ^  Camtgit  v.  (Xark^  1677,  M.  12,840. 

very  special  case,  Maidand  v.  Maitland,  *  Wadddl  v.  PoUock,  19  Jane  1828,  6 

15  Jan.  1864,  2  Maqh.  417-120,  note.  Sb.  999. 
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curred,  are  clear  to  this  effects    It  will  be  observed  that  as  the  chap,  xxxvni. 
second  named  institute  was  a  sister  of  the  disponer,  and  her 
children  were  only  conditionally  instituted,  this  was  not  a  case 
in  which  the  conditio  si  sine  liberis  could  be  pleaded. 

1263,  The  law  of  England,  while  coinciding  with  that  of  this  Grandcbildren 
country  in  confining  the  meaning  of  the  term  "  children  *' to  im- theiawofEng'^ 
mediate  descendants,  admits  of  a  construction  of  the  term,  in  certain  ^"^^  ^^  certain 
exceptional  cases,  by  which  it  is  made  to  apply  to  grandchildren. 

It  is  so  construed  where,  at  the  time  of  the  making  of  the  will,  there 
were  no  children  of  the  person  designated  in  existence.*  And 
where,  on  this  ground,  the  word  children  is  extended- beyond  its 
primary  meaning,  it  will  include  issue  of  every  degree,  unless  the 
terms  of  the  will  necessarily  confine  it  to  one  degree.*  In  such 
a  case  construction  is  necessary  to  give  a  meaning  to  the  bequest, 
and  it  is  reasonable  that  the  word  should  be  so  construed  rather 
than  that  the  bequest  should  fail  for  want  of  an  object. 

1264.  The  cases  in  which  powers  granted  to  heirs  of  entail  to  Coustmctionof 
settle  provisions  on  younger  children  have  been  held  to  be  com-  comprehending 
petently  exercised  in   favour  of   grandchildren  are  discussed  in  ^"^^^  ^^}^^ 

f  *f  ...  second  degree 

another  part  of  this  work,  to  which  reference  is  accordingly  made.*  in  powers  of 
A  power  to  settle  an  estate  upon  a  younger  son  cannot  be  exercised  SSone.^  ^^' 
in  favour  of  a  grandson,  and  an  obligation  to  settle  estate  upon 
children  of  a  marriage  is  not  fulfilled  by  giving  it  to  the  son  of  an 
only  daughter,  under  burden  of  an  annuity  to  the  daughter.^ 

1266.  The  question  whether  grandchildren,  or  issue  of  a  de-  Flexible  con- 

11*11  ij-ir  'ji     •  1  •  ^      •  •  struction  dis* 

ceased  child,  are  comprehended  along  xoxth  trnmeihate  issue  m  a  countenanced 
bequest  in  favour  of  children,  can  only  arise  in  cases  where,  in  con-  J^wcTtiwcon- 
sequence  of  the  legatee  being  a  stranger  to  the  testator,  the  conditio  'V*^°? '}  f **** 
81  sine  liberis  decesserii  is  inapplicable*     It  is  quite  clear  that  the  applicable/ 
adoption  of  such  a  construction  of  the  term  children  would  involve 
either  an  extension  of  the  implied  condition  to  a  class  of  cases  to 
which  it  is  in  principle  inapplicable,  or  an  admission  of  grand- 
children to  share  per  capita  contrary  to  the  spiiit  of  the  bequest. 
On  this  principle,  in  the  case  of  Bhind's  Trustees  v.  Leith,^  the 
Second  Division  of  the  Court  unanimously  refused  to  construe  a 
bequest  to  the  testator's  aunt,  and  in  the  event  of  her  death  (which 
happened)  to  her  children,  in  the  sense  of  admitting  the  issue  of  a 
deceased  child  to  share  with  the  survivors.     On  this  point  the 

*  Sp.  Ca.  JianJren,  1878,  8  M.  879.  •  Cunyngliam  v.  Cunyngham,  1777,  2 

*  Fenn  v.  Death,  23  Bear.  78.  Pat.  484  ;  Ormiston  ▼.  Ormistan,  24  Jan. 
»  Orooh  y.  WhiOey,  7  De  G.  M.  &  G.       1809,  Hume,  631. 

496,  per  Lord  Cran worth ;  Pr/d€  V. /bat«,  •  Mind'a  Tra.  v.  Leith,  5  Dec.  1866, 

8  De  G.  &  J.  275,  per  Tamer,  L.-J.  5  Macph.  104  ;  and  see  WUhart  v.  Grant, 

«  Chapter  LX.  (Powers  of  appointing  1763,  M.  2310. 
ProTisiozia),  Section  II, 
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CHAP,  xxxvni. 


"  Children," 
whether  com* 
prehendiog 
illegitimato 
i<<«ae  where 
there  are  no 
lawrul  children 
answering  the 
description. 


ProTision  to 
unborn  illegiti- 
mate children, 
whether  in- 
valid as  lieing 
contra  bonos 
mores. 


obsen'atioQ  of  Lord  Cowan  is  instructive.  "  In  a  certain  class  of 
cases/'  he  says  "  the  term  '  cliildren'  has  sometimes  been  construed 
to  include  grandchildren,  but  this  has  never  been  held  in  circum- 
stances similar  or  analogous  to  the  present.  Under  the  presumed 
condition,  when  applicable,  grandchildren  have  taken  as  coming  in 
place  of  their  parents,  but  there  is  no  instance  of  the  term '  children ' 
being  construed  to  embrace  grandchildren  as  well  as  the  immediate 
issue.  They  may  have  been  held  entitled  to  take  as  coming  in 
place  of  their  parents  ex  presumpta  voluntate,  but  not  as  direct 
legatees;  and  I  think  it  clear  Ihat  the  grandchildren  of  Mrs.  G.  were 
not  called  tdong  with  her  immediate  issue.  Were  this  held,  they 
must  all  be  entitled  to  take  per  capita,  which  cannot  be  inferred 
with  any  reason  to  be  intended  by  the  testator."  ^  Allied  to  this 
subject  is  the  question  in  what  cases  a  provision  to  children  is 
confined  in  construction  to  children  of  an  existing  marriage.  The 
cases  noted  below  may  be  consulted.^ 

1266.  Illegitimate  Children. — Bequests  to  the  testator's  chil- 
dren, or  to  the  children  of  another  person,  are  uniformly  construed 
as  applying  solely  to  lawful  children,  nor  does  it  appear  that  in 
any  c&se  a  claim  has  been  put  forward  in  our  Courts  on  behalf  of 
illegitimate  children,  to  the  benefit  of  a  designative  bequest  The 
mere  fact  that  there  were  no  legitimate  children  answering  the 
description  could  scarcely  be  regarded  as  a  sufficient  reason  for 
giving  to  a  designative  bequest  a  construction  which  would  admit 
persons  who  in  law  are  regarded  as  strangers ;  and  it  would  be 
necessary  to  show  from  expressions  in  the  context,  or  from  other 
parts  of  the  will,  that  the  bequest  was  intended  to  apply  to  ille- 
gitimate children.  The  reports  offer  many  examples  of  bequests 
to  illegitimate  children  by  name,^  and  we  see  no  reason  to  doubt 
the  validity  of  a  designative  bequest  to  all  the  illegitimate  children 
of  an  individual  in  existence  at  the  date  of  the  will,  although  not 
named.^ 

1267.  The  validity  of  a  bequest  to  illegitimate  issue,  couched 
in  such  terms  as  to  include  children  nascituri,  is,  to  say  the  least, 
open  to  serious  doubts.  No  case  has  yet  been  presented  for  deci« 
sion  in  the  Courts  of  Scotland,  and  it  is  not  intended  to  offer  an 


1  5  Macph.  108. 

«  Buchan  ▼.  Porteous,  1879,  7  R.  211  ; 
Dufd<yp  7.  M*Crae,  1884,  11  R.  1104  ; 
WhiUet'a  Tra.  v.  WhiUH,  1892,  19  R  975. 

*  Hamilton  v.  De  Oaret,  1765,  M. 
9471  ;  Smith  v.  Orieve,  1801,  M,  "Sube. 
and  Condi.  Inst.,"  App.  No.  1 ;  A.y,  B., 
21  May  1816,  F.C.  ;  MaHin's  Trs,  v. 
Milliken,  24  Dec  1861,  3  Macph.  326. 
In  Douglas  v.  Douglai,  21  Dec.  1813,  6 


D.  318,  a  bequest  to  a  son  of  £3G0  m  life- 
rent, and  "in  the  event  of  his  decease 
without  lawful  issue/'  the  sum  of  £50» 
part  thereof,  to  his  reputed  daughter,  waa 
held  by  implication  to  give  the  legacy  to 
the  lawful  issue  of  the  son  surviving  the 
testatrix. 

*  See  BaUaniyne  v.  Dninlop,  17  Feb. 
1814,  F.C. 


DISPOSITIONS  AND  BEQUESTS  TO  CHILDREN.  693 

opinion  on  the  point,  though  we  confess  that  the  conception  of  an  chap,  xxxvni. 
immoral  tendency  seems  to  us  to  be  applied  with  little  reason  to 
the  case  of  a  gift  by  will,  which  can  neither  take  efifect,  nor,  in  the 
general  case,  be  known  to  the  mother  of  the  children  until  it  vests 
by  the  death  of  the  testator  in  favour  of  objects  then  in  existence. 
Nevertheless,  the  doctrine  of  immoral  consideration  has  been  un* 
hesitatingly  applied  by  the  Courts  of  Equity  in  England  to  such 
gifts,  and  their  decisions,  proceeding  as  they  do  upon  principles  of 
jurisprudence  common  to  both  countries,  must  command  a  certain 
degree  of  authority.  In  the  case  of  Howarth  v.  Mills  ^  the  prin^ 
ciple  was  applied  to  a  testamentary  provision  in  favour  of  the 
issue  of  a  marriage  between  a  man  and  the  sister  of  his  deceased 
wife.  "  After  the  well-known  case  of  Pratt  v.  Matthew^'  *  said 
Wood,  V.-C,  "the  policy  of  the  law,  that  a  man  cannot  make  a 
legal  bequest  to  the  future  children  of  the  marriage  with  his 
deceased  wife's  sister,  is  clearly  established.  In  the  present  case 
two  classes  of  children  were  mentioned  by  the  testatrix,  *  legiti- 
mate or  otherwise,'  and  to  hold  that  the  one  could  take  with  the 
other  would  be  a  direct  encouragement  of  an  unlawful  cohabita- 
tion. .  .  .  The  case  of  Brook  v.  Brook^  has  decided  that  a 
marriage  with  a  deceased  wife's  sister  is  not  to  be  regarded  with 
greater  favour  than  any  other  description  of  illegitimate  connec- 
tion." The  bequest  was,  however,  sustained  as  a  gift  in  favour  of 
an  illegitimate  child  born  before  the  date  of  the  will,  children  sub- 
sequently born  being  excluded. 

1268.  Illegitimate  children  are  not  entitled  to  the  benefit  of  Conditio  si  sine 
the  equitable  rules  which  are  admitted  in  the  construction  of^^^^^.' 
gifts  to  children.    For  example,  they  cannot  claim  for  themselves  ^f  Jn^^^^J^^^' 
or  their  descendants  the  benefit  of  the  conditio  si  sine  liberis.^    Nor,  lisue. 
as  it  would  seem,  is  a  bequest  to  illegitimate  children  viewed  as 
a  gift  to  a  class,  to  the  effect  of  securing  to  the  survivors  the 
benefit  of  accretion  irrespective  of  the  terms  of  the  destination.® 
And,  under  a  trust  to  distribute  a  fund  among  poor  descendants 
of  the  testator,  it  was  held  that  illegitimate  descendants  were 
not  entitled  to  participate.®     A  bond  of  provision  in  favour  of 
illegitimate  children  in  esse  was  held  to  be  onerous  in  a  question 
with  creditors.^ 

^  Howarth  t.  MHU,  Law  Bep.  2  £q.  ^  Caimie  v.   Caimies  Trs.,  14  Nov. 

Ca.  889.  1837,  16  Sh.  1. 

«  PraU  V.  Matthew,  22  Beav.  828.  '  Ballantyne  v.  Durdop,  17  Feb.  1814, 

s  Brook  V.  Brook,  9  H.L.  Oa.  193.  F.O.     As  to  the  effect  of  legitimation 

^  Earl  of  Lauderdale  ▼.  Royle^s  Exrs,,  upon  such  provisiona,   see  Nasmyth  v. 

19  May  1830,  8  Sh.  771.  Connell,  19  Dec.  1833,  12  Sh.  243,  where 

'  Torrie  t.  Mansie,  31  May  1832, 10  it  was  found  that  the  chUd  must  elect 

Sh.  597.  between  the  special  provision  and  a  prior 
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CHAP,  xxxvni.       1269.  Posthumous  Children. — To  this  part  of  our  sulyect 
Child  in  uiero  may  be  referred  the  doctrine  of  the  Civil  Law  which  has  long  been 


for^t^S'purpoM  received  in  our  system  of  jurisprudence, — that  a  child  born  after 

ofenabUngit    the  period  at  which  the  vesting  of  a  right  falls  to  be  determined, 

lit  under  the     but  proved  by  the  period  of  its  birth  to  have  been  in  utero  at  that 

^*^'  time,  is  entitled  to  the  rights  of  an  existing  person  from  the  period 

of  its  conception.    The  leading  case  in  the  law  of  Scotland  is  that 

of  Mountstewart}  where  the  question  was  elaborately  discussed, 

with  reference  to  the  rights  of  a  child  in  utero  to  take  as  heir  of 

provision  in  preference  to  a  collateral  substitute,  and  was  decided 

in  conformity  with  the  rule  of  the  Civil  Law.    The  fiction  of  law, 

which  treats  the  unborn  child  as  actually  bom,  applies  only  for 

the  purpose  of  enabling  the  child  to  take  a  benefit  to  which,  if 

bom,  it  would  be  entitled ;  and  therefore,  where  the  right  of  a 

stranger  is  conditioned  to  take  effect  on  the  birth  of  a  child  within 

a  certain  time,  the  right  will  not  accrue  unless  the  child  be  actually 

born  within  the  time  limited.^ 


SECTION  IL 

What  Class  of  Objects  in  relation  to  Period  of  Birth  are 

comprehended. 


Statement  of 
the  question. 


1260.  In  the  case  of  a  designative  destination  to  the  children 
of  A.,  when  and  in  what  circumstances  is  it  to  be  understood  as 
comprehending  all  the  children  existing  or  who  may  come  into 
existence,  and  when  it  is  to  be  confined  in  construction  to  the 
children  existing  at  the  period  of  distribution  ?  In  the  determina- 
tion of  cases  involving  this  question,  much  weight  is  naturally 
allowed  to  the  element  of  intention ;  and  the  rules  which  have 
been  established  must  be  regarded  rather  as  guides  to  the  discovery 
of  the  intention  than  as  positive  canons  of  construction. 

1261.  To  begin  with  a  simple  case :  Where  a  will  contains  a 


proviBion  in  favour  of  all  the  fathers 
children. 

^  Lord  MoufitMtewartv, Mackenzie,  1707 ^ 
M.  14,903  ;  OratU  v.  Fyffe,  22  May  1810, 
F.C.  The  role  was  established  in  Eng- 
land in  the  same  sense  by  the  decision  of 
Sir  J.  Leach,  Y.-C,  in  Trower  y.  ButU, 
1  Sira.  &  S.  181. 

>  Blatton  V.  Blauon,  84  L.  J.  Ch.  18  ; 
see  Lord  Westbury's  opinion,  which  is 
founded  on  the  limitation  of  the  doctrine 
in  the  text  of  the  CivU  Law,  Dig.  lib.  1, 
tit.  5  (De  statu  hominum),  fr.  7.     "Qui 


in  utero  est,  pexinde,  ac  si  in  rebus 
humanis  esset,  custoditur,  quotiens  de 
commodis  ipsius  partus  qussritur  :  quam- 
quam  alii  antequam  nascatur  nequaqaani 
prosit.'*  See  also  fr.  26  of  the  same  title, 
and  Voet's  commentary  on  the  passages. 
See  also  Melrose  v.  Mdro9e*9  Tr$.,  1869, 
7  M.  1060 ;  Findlay*8  Trs.  v.  Findlay, 
1886,  14  R.  169,  and  Lord  Kinnear's 
observations  on  the  case  of  OUphaitUt 
there  cited.  The  case  of  Spalding,  where 
the  claim  was  for  aliment,  does  not  belong 
to  this  subject  (1874,  2  R.  237), 
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gift  to  the  children  of  A.,  to  take  effect  at  the  testator's  death,  the  chap,  xxxvui. 
legacy  vests  in  the  children  existing  at  the  testator's  death,  those  General  rule, 
who  may  be  subsequently  born  being  excluded,  because  the  class  is  dren  ai^^in- 
to  be  ascertained  not  later  than  the  period  of  payment.^    It  is  ^*f}«*j^'^|jo*re 
perhaps  not  quite  clear  on  the  earlier  authorities  whether  the  class  when  the  sac- 
is  to  be  numerically  ascertained  at  the  period  of  vesting  or  at  the  ^^^^^  ^^^^ 
period  of  distribution.     In  the  case  of   Gregory's  Trustees,^  the 
decision  of  the  House  of  Lords  establishes  that  in  the  case  of  a  gift 
to  next  of  kin  the  class  is  to  be  ascertained  at  the  period  of  vest- 
ing, and  Lord  Watson's  observations  apply  that  rule  to  all  cases 
"  where  a  testator  or  settlor,  in  order  to  define  the  persons  to  whom 
he  is  making  a  gift,  employs  language  descriptive  of  a  class."' 
In  the  case  of  Wood  v.   Wood,  a  testator  provided,  with  respect 
to  that  portion  of  his  estate  of  which  his  wife  had  a  liferent 
under  their  marriage-contract,  that  the  money  was  at  Iter  death  to 
be  given  "  to  my  nephews  and  nieces — that  is,  to  the  children  of 
my  brothers  I.  W.  and  P.  W.,"  and  he  gave  his  widow  a  power  of 
apportionment,  which  she  did  not  exercise.     One  of  the  brothers 
predeceased  the  testator,  leaving  issue ;  the  other  survived  both  the 
testator  and  his  widow,  leaving  issue,  some  of  whom  were  born 
before  the  death  of  the  liferentrix,  and  some  thereafter.     It  was 
held  by  the  Second  Division  of  the  Court  that  the  death  of  the 
liferentrix  w^as  the  period  appointed  for  distribution ;  that  the 
bequest  was  to  be  construed  as  in  favour  of  the  children  in  exis- 
tence at  that  period,  and  that  children  subsequently  born  were  not 
entitled  to  share  in  the  distribution.^    In  this  case  it  is  evident 
that,  according  to  the  theory  of  vesting  as  now  understood,  this 
bequest  vested  at  the  testator's  death,  but  it  may  be  that  the  words 
printed  in  italics  implied  that  the  class  was  to  be  ascertained  at  the 
period  of  distribution,  thus  displacing  the  ordinary  rule. 

1262.  The  presumption  in  favour  of  children  existing  at  the  Authorities 
period  of  vesting  is  recognised  in  the  earlier  cases  on  the  vesting  chUdieS  bom 

^  Wood  V.  Wood,  23  D.  342  ;  Stopford  on  Will?,  5th  ed.  1010,  and  oases  there 

Blair* 9  Exr$,  ▼.  Heron  MaxwdVt  Tn,,  cited.     Where  no  objects  exitft  at  the 

1872,  10  Macph.  760.  time  of  the  testator's  death,  the  gift  will 

'  Gregory* $  Trs.  v.  AUson,    1889,   16  embrace  all  the  children  who  may  subse- 

R.  (H.L.)  10  ;  Btu:hanan8  Tra,  v.  Buck-  ({uently  come  into  existence,  as  was  held 

anan,  1877,  4  R.  754.  in    Weld  v.  Bradbury,  2  Vein.    705,  in 

'  16  R.  (H.L.)  at  p.  14.  the  case  of  a  pecuniary  legscy  ;  and  more 

*  Wood  V.  Woody  18  Jan.  1861,  23  D.  recently,   in  relation  to  destinations  of 

838.     Under  the  law  of  England,  also,  residue    in    Armitage    v.    William$,    27 

an  immediate  gift  to  children,  whetht-r  Beav.  846  ;  and  see  Shepherd  v.  Ingram, 

to  the  children  of  a  deceased  person  or  of  Amb.  448  ;  Oenery  v.  Fitzgendd,  Jacob, 

a  person  in  life,  and  whether  there  be  a  468.     There  appears  to  be  some  doubt  ai 

gift  over  in  case  of  the  decease  of  any  of  to  whether  the  rale  applies  to  the  case  of 

the  children  under  age  or  not,  compre-  a  failure  of  objects  at  the  expiration  of 

hends  the  children  living  at  the  testator's  a  life  interest ;  see  the  subject  discussed 

death  (if  any),  and  those  only  ;  2  Jarman  in  2  Jarman,  p.  1027. 
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CHAP,  ximn.  of  designative  bequests.    Thus,  in  Mackenzie  v.  HoUe's  Legatees} 

after  sncoeBsion  the  destination  was  to  the  children  of  parties  named,  to  be  paid 

tiUeS  to  DM-    ^P^^  ^^^  expiration  of  a  liferent  right,  and  the  judgment  of  the 

tidpate.  Court  was,  that  the  children  alive  at  the  death  of  the  liferentrix 

were  entitled,  and  it  is  assumed  in  the  statement  of  the  case  that 

children  subsequently  bom  would  not  participate  in  the  division. 

In  a  case  reported  by  Hume,*  it  was  held  that  a  legacy  given  to 

certain  persons  nominatim  as  individuals,  and  "  to  the  children  "  of 

another  person,  embraced  the  whole  children  per  capita,  each  child 

alive  when  the  succession  opened  being  entitled  to  participate  with 

the  nominatim  legatees,  and  this  decision  also   proceeds  on  the 

footing  that  post  naii  would  not  be  entitled  to  participate.     These 

decisions  were  followed  by  the  case  of  Grant  v.  Fyffe?  where  it  was 

held,  on  the  construction  of  a  designative  bequest  to  children,  that 

a  child  in  viero  at  the  opening  of  the  succession  was  entitled  to  the 

same  benefit  which  it  would  have  taken  if  it  had  then  been  born. 

Had  the  bequest  been  regarded  as  embracing  all  the  children  of 

the  family,  whether  born  before  or  after  the  period  of  distribution, 

there  would  not  have  been  any  necessity  for  considering  the  special 

case  of  a  posthumous  child.^ 

Extension  of  1263.  The  rule  according  to  which  the  benefit  of  a  designative 

coDitructton  to  bcquest  is  confined  to  persons  existing  at  the  period  of  distribution 

cMMofdesig-  is  not  peculiar  to  desi<;nations  of  "children,"  but  extends  to 

to  "  issue "      designative  bequests  to  **  issue,"  ^  to  "  heire,"  ®  and  to  collateral 

«*  e  8,  •   c.     relations  such  as  "  nephews  and  nieces ; "  ^  the  principle  being, 

that  where  a  testator  directs  his  estate  to  be  divided  amongst  a 

class  of  objects,  he  must  be  understood  as  designating  the  individual 

objects  that  may  be  in  existence  at  the  period  of  vesting. 

The  point  does        1264,  In  cases  where  children  are  conditionally  instituted  in 

chndreniiDsti!*  place  of  their  parents,  the  point  does  not  arise,  since  after  the 

tutedinsucces-  ^eath  of  the  parents  the  class,  of  coui-se,  does  not  increase,^  and  a 

sion  to  parents.  ^  ,  i  -u         .       i     .        i     .       i 

provision  by  a  testator  to  his  own  children  is  obviously  in  the  same 
position.  Where,  in  a  provision  to  children,  the  sum  was  fixed  at 
£5000  in  the  event  of  there  being  only  one  child  of  the  marriage, 
to  be  increased  to  £10,000  in  cass  of  there  being  three  or  more 


^  Mackenzie  y.  H6Ue»  LegcUeea,  1781, 
M.  6602. 

>  M^Ctmrtte  v.  BUukie,  15  Jan.  1812, 
Hume,  270. 

»  Grant  v.  Fifffe,  22  May  1810,  F.C.  ; 
Ro99  V.  Dunlop,  1878,  5  R.  833. 

^  See  also  Stewari*8  Trs,  ▼.  Stewart, 
1868,  7  R.  4;  H'hiUet*8  TrB.  v.  Whittet, 
1892,  19  R.  975. 

'^  MacdouffoU  t.  MaedougaXL,  6  Feb. 
1866,  4  Macph.  372. 


«  Pcamon  v.  Corrie,  28  June  1825,  4 
Sh.  119,  N.E.  120  ;  Kirhoood  v.  Kediwj, 
5  March  1842,  4  D.  878  ;  B!4uJc  v.  Vakn- 
tine,  17  Feb.  1844,  6  D.  689. 

7  H^otson  V.  M'DoogaU,  4  June  1856, 
18  D.  971;  Wood  v.  Wood,  aupn; 
DougUu  V.  J)ovgl4U,  81  Maroh  1864,  2 
Maq>h.  1008. 

B  Aitchiaon  v.  AOan,  16  Feb.  1831,  9 
Sh.  454. 
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children,  subject  to  the  usual  conditions  of  survivorship,  and  three  chap,  ixxvm, 
children  were  born,  only  one  of  whom  survived  the  dissolution  of 
the  marriage,  it  was  held  that  the  surviving  child  was  a  conditional 
institute  in  the  larger  provision.^ 

1266.  It  would  appear  that  where  a  testator  has  specifically  Testator  may 
defined  the  objects  of  the  class  amongst  whom  the  division  is  to  be  oJt^  extent* 
made,  e.gr.,  by  directing  the  fund  to  be  divided  at  a  certain  time  <*Y^?  ^law  iu 
among  the"  children  surviving  at  the  time/**  or  among  the  children  period  of  birth. 
or  heirs  "  then  living  "  *  or  "  in   existence,"  *  or  of  a  particular 
marriage,*  such  designation  is  inconsistent  with  the  supposition  of 
a  right  in  the  children  born  after  the  specified  period.®    And  where, 
in  a  certain  event,  it  was  provided  that  the  residue  of  the  testator's 
estate  should  "  fall  and  accrue  to  the  lawful  children  of  J.  B.,  and 
to  the  survivor  of  them,  whom  failing,  to  the  said  J.  B.  himself,"  it 
was  considered  that  the  destination  must  receive  a  construction 
consistent  with  the  possibility  of  the  father  succeeding  on  the 
failure  of  his  children,  and  the  estate  was  accordingly  held  to  vest 
in  the  children  in  existence  at  the  period  of  the  testator's  death.^ 

1266.  Where  no  precise  period  of  distribution  is  prescribed,  or  where  will 
where  the  scheme  of  disposition  is  consistent  with  the  supposition  supposSlon^o? 
of  a  final  distribution  after  the  death  of  the  person  to  whose  distribution 
children  the  subject  is  given,  a  bequest  to  **  children  "  may  receive  death,  all  the 
a  construction  comprehending  all  the  children  of  the  person  named.  entltiS'topar- 
This  construction  will,  of  course,  prevail  where  the  bequest  is  ex-  ticipate. 
pressly  conceived  in  favour  of  children  nascituri,  or  "  procreated 
and  to  be  procreated."  ®    And  wherever  the  estate  is  to  be  liferented 
by  the  parent  before  the  children  are  let  into  possession,  a  pre- 
sumption arises  that  the  legacy  is  in  favour  of  issue  generally,  and 
is  not  confined  to  those  in  existence  at  the  death  of  the  testator.^ 


'  BroomfiM  ▼.  Campbdl,  24  Nov. 
1835,  14  Sh.  51. 

'  Boger8on*8  Tn,  v.  Bogerson,  10  March 
1865.  8  Macph.  681. 

»  Black  V.  Valentine,  17  Feb.  1844,  6 
D.  689. 

*  Boyle  V.  Earl  of  Olasffotc*»  Trt.,  14 
May  1858,  20  D.  925. 

»  Wkittet's  Trs,,  1892,  19  R.  975  ;  and 
see  Buehan  v.  Porteout,  1879,  7  R.  211. 

'  Davidton's  Tr8,v,David9on,  9  Maq)h. 
995  ;  Biehardson  v.  Macdougallj  6  B. 
(H.L.)  18;  Stopford  Blair^t  Exrt.  v. 
MaxwdC$  Tr8.,  10  Macph.  760 ;  Rou  v. 
DwUopf  5  R.  833. 

7  Biggar*i  TV.  ▼.  Biggar,  17  Nov.  1858, 
21  D.  4  ;  Bee  p.  8,  per  Lord  Ooloneay. 

»  Shaw  V.  Shav,  6  Sh.  1149  ;  Kennedy 
V.  Crawford,  20  July  1841,  3  D.  1266. 


•  Scheniman  v.  Wilson,  25  June  1828, 
6  Sh.  1016 ;  Martin's  Trs.  v.  MUliken, 
and  Carleton  v.  Thomson,  infra.  The 
same  principle  of  construction  appears  to 
prevail  in  the  law  of  England.  Where, 
says  Jarman  (5th  ed.  vol.  ii.  p.  1011), 
a  particular  estate  or  interest  ia  carved 
out  with  a  gift  over  to  the  children  of  the 
person  taking  that  interest,  or  the  childrtn 
of  any  other  person,  such  gift  will  embrace 
not  only  the  objects  living  at  the  death 
of  the  testator,  but  all  who  may  subse- 
quently come  into  existence  before  the 
period  of  distribution.  And  this  rule  of 
construction  applies  equally  to  limitations 
of  real  estate,  to  direct  gifts  of  personalty, 
and  to  executry  gifts  (by  way  of  condi- 
tional institution)  in  defeasance  of  a  prior 
gift ;  2  Jarman,  1012,  citing  Uaughlon 
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cBAF.  zxmn.  In  cases  where  it  is  ascertained  that  there  were  no  children  in 
existence  at  the  death  of  the  testator,*  or  at  the  execution  of  the 
will,'  the  circumstance  constitutes  a  strong  argument  in  favour  of 
the  claims  of  children  naKtturi  ;  and  as  it  is  an  improbable  sup- 
position that  a  testator  should  propose  to  make  a  selection  from  a 
class  of  persons  which  was  not  in  existence  at  the  time  of  making 
his  will,  the  inference  has  been  drawn  in  such  cases  that  all  the 
children  of  the  person  named,  at  whatever  time  bom,  are  intended 
to  share  in  the  distribution.*  But  it  is  not  on  this  account  to  be 
supposed  that  the  vesting  of  the  fee  remains  in  suspense  until  the 
death  of  the  parent  It  may  be  that  it  is  suspended  by  reason  of 
some  contingency  in  the  destination, — €.g.y  by  a  provision  of  sur- 
vivorship. But  the  mere  circumstance  of  a  right  being  given 
which  extends  to  children  who  may  be  thereafter  born  will  not 
prevent  the  succession  from  vesting  in  the  objects  of  the  class  who 
are  in  existence.  In  such  cases,  where  the  legal  estate  is  given  to 
trustees,  each  child  is  held  to  take  a  vested  interest  in  the  estate 
at  birth,  subject  to  be  diminished  by  the  emerging  claims  of  children 
subsequently  bom,*  and  where  the  settlement  is  in  the  form  of  a 
direct  conveyance  to  the  beneficiaries,  the  nominalim  fiar,  or  the 
liferenter,  as  the  case  may  be,  takes  a  fiduciary  fee  for  behoof  of 
the  objects  of  the  class,  according  to  rules  which  were  previously 
explained.^ 
Vesting  of  chii.  1267.  The  circumstance  that  a  parent  to  whom  a  liferent 
not^affected^  interest  in  a  provision  is  given  repudiates  the  provision,  and  claims 
parent  repu-  legitim  in  place  of  it,  does  not  affect  the  vesting  of  the  gift  of  the 
wUi."^    *       fee  i^  the  children.    Their  interests  are  precisely  what  they  would 

have  been  if  the  gift  of  the  liferent  had  been  accepted.^ 
How  the  fore-         1268.  Beferring  to  the  chapters  on  the  subjects  of  survivorship 
affM!t<S*^tho  ^^^  the  vesting  of  testamentary  provisions,  it  is  only  necessary  here 
operation  of     iq  point  out  the  application  of  the  preceding  rales  to  cases  in  which 
survivorehip.    the  vesting  of  children's  provisions  is  contingent  on  survivorship  or 

on  some  other  element  of  contingency. 
Marriage-con-         1269.  (1.)  Where  the  destination  is  contained  in  a  contract  of 

tract  provinion  •  I'l  i  '  '        r      *.\  ^     t  "tji  £  i.\ 

in  oUtffcUione,  luamage  which  makes  provision  for  the  children  of  the  marriage, 
but  without  setting  apart  a  fund  in  the  granter's  lifetime,  the 


V.  HarriBon,  2  Atk.  329  ;  Elliton  ▼. 
Airey^  1  Ves.  sen.  Ill  ;  and  Baldwin  v. 
RogerB,  3  D.  M.  &  G.  649. 

1  MaHiiCB  Trs,  y.  MUliken,  24  Deo. 
1364,  3  Macph.  326;  Som  v.  ScoU,  7 
Feb.  1813,  5  D.  520. 

^  Carleton  v.  Thomion,  3  Macpfa.  514, 
80  July  1867,  5  Maoph.  (H.L).  151 ;  L.R. 
1  So.  App.  232. 

'  3  D.  1271,  per  Lord  Fullerton. 


^  CarUUm  v.  Thomwn,  9t^pra ;  and  aee 
Lord  Jeffrey's  observations  in  Colder  v. 
Dickion,  4  D.  1365,  note. 

*  Macff<ywany.  Rolfb,  29  Maicb  1864,  2 
Macph.  943 ;  and  oaaes  cit«d.  Chapter 
XXXnL,  SecUon  ir. 

•  Swan  V.  WaU,  10  July  1828,  6  Sh. 
1 125  ;  Dixon  ▼.  FisKer,  10  Sb.  55 ;  1  July 
1833,  6  W.  ft  S.  431. 
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provision  vests  in  the  children  surviving  at  the  dissolution  of  the  chap,  xxxvin. 


marriage.^ 


1270.  (2.)  Where  marriage-contract  provisions  are  secured  to  the  Manriage-con- 
children,  either  by  a  direct  conveyance  to  the  parent  or  parents  in  gSSs  Mcumi. 
liferent,  for  his  or  their  liferent  use  only,  and  to  the  children  in  fee, 

or  by  a  conveyance  to  trustees  in  trust  for  the  children  of  the 
marriage,  each  child  takes  a  vested  interest  at  birth,  subject  to 
diminution  upon  the  birth  of  other  children.^ 

1271.  (3.)  In  the  case  of  a  bequest  to  the  children  of  a  person  Bequest  for 
named,  where  the  distribution  is  immediate,  and  no  intention  is  SbLtiin?  "^^ 
expressed  to  include  objects  born  after  the  death  of  the  testator, 

the  legacy  vests  in  the  surviving  children  at  the  death  of  the  testator 
to  the  exclusion  of  those  previously  deceased  or  subsequently  boin.* 

1272.  (4.)  Where  a  liferent  is  given  to  the  parent,  and  the  desti-  Proyfauonof  fc6 
nation  to  the  children  is  not  contingent  on  survivorship,  the  legacy  of  aUferenter? 
vests  a  morte  testatoris  in  the  objects  surviving  the  testator,*  but 

subject  to  a  claim  of  participation  on  the  part  of  children  who  may 
subsequently  come  into  existence,^  assuming  that  there  is  no  expres- 
sion of  an  intention  to  exclude  them.^ 

1273.  (5.)  A  power  of  division  given  to  the  parent  does  not  Effect  of  power 
prevent  the  fund  from  vesting  in  his  lifetime ;"  on  the  contrary,  the  ^veQ\o**'* 
parent,  if  he  exercises  the  power,  must  allot  a  share  to  the  repre-  P"®"^ 
sentatives  of  a  child  previously  deceased.® 

1274.  (6.)  Where  the  legacy  is  to  children  surviving  at  the  Provimon  limi- 
death  of  a  parent  to  whom  a  liferent  is  given,  the  fund  will  vest  in  surviving  the** 
the  children  surviving  the  liferenter,  whether  bom  before  or  after  P*"°*- 

^  Falconer  V.  M^Arifivr,  20  Jan.  1825,  CurriehilL     Bat  it  mnst  be  remembered 

S  Sh.  455,  N.E.  817 ;  Brodie*»  TVs.   v.  that  this  oonstmction  does  not  apply  to 

Mowbratfi  Trs,^  12  Nov.  1840,  8  D.  82 ;  the  case  of  a  fee  given  to  children  under 

GrarWs  TV.  v.  Anderton*s  Tr.,  1  Feb.  18(56,  burden  of  a  liferent  to  a  stranger  ;   see 

4  Macph.  836  ;  and  see  Roffenan's  TVs.  v.  Wood  v.  Wood,  23  D.  838  ;  WaUon  v. 
Bogerwn,  10  March  1865,  8  Macph.  684.  M'DougaU,  18  D.  971,  and  observations 

^  BeaUie't  Tr$,   v.    Cooper's   Tri„  14  nipra,  §  1261  €t  teq. 

Feb.  1862,  24  D.  519,  and  cases  there  <  Watton  t.    Marjoribanka,    17    Feb. 

cited  ;  BomaruM  y.  RiddtU,  18  Jan.  1865,  1837,  15  Sh.  586.     Here  the  destination 

3  Macph.  348  ;  Sivright  y.  DaUas,  27  Jan.  was  to  the  children,  or  "such  of  them  as 

1824,  2  Sh.  643,  N.E.  543,  and  F.C.  shall  survive  me,"  an  expression  which 

'  Maekemie  v.  IIolU*$  Legateti,  1781,  implied  a  definitive  vesting  of  the  fee  at 

M.  6602,  and  other  cases  cited  supra,  §  the  death  of  the  testator. 

1262  ;  FsffcY.  Kerr,  18  July  1841,  3D.  ^   Sivright  v.   DaUas,    27  Jan.   1824, 

1205;  JZAtiuf«7V».  V.  Zei<A,5Dccl866,  F.C,   2   Sh.    648,  N.E.   548.     But  an 

5  Macph.  104.  absolute  power  of  disposal  in  the  parent 
*  Forbes  y.  Luekie,  26  Jan.  1888,  16  is  incompatible  with  the  immediate  vest- 

8h.  874  ;  Ewan  v.  WaU,  10  July  1828,  6  ing  of  the  fee ;  FobeHson  v.  Houston,  28 

Sh.  1125.  May  1858,  20  D.  989,  and  Lord  Currie- 

'  Calder  v.   Dickson,  4  D.  1865,  per  hill's  observations,  p.  994. 

Lord  Jeffrey ;  FaHlie  v.  Seton,  16  D.  220,  >  Watson  v.   Marjoribanks,   17    Feb. 

Lord   Rutherfurd's  note;  IIunter*s  Trs.  1837,  15  Sh.  586. 
V.   Carietonf   3  Macph.    520,   per  Lord 
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In  TOch  caMA 
the  io^'onie 
LblLi  to  be 


che  tef^LUor'd  <icaiu ;  ^  an«l  the  aame  mle  has  been  applied  to  the 
ca^e  of  a  ziTt  followed  hv  a  destinalion-over  conditioned  to  take 
e!f«^t  on  the  death  of  the  puent  vithont  leaving  issue.' 

1275.  7.  The  circamstance  of  the  l^aey  being  made  payable 
to  the  cbildrea  at  majoritr,  if  it  neceasiutes  a  postponement  of  the 
di^ch-'aCLon  to  a  period  subsequent  to  the  death  of  the  testator, 
zrri^  an  intention  to  include  children  bom  after  his  decease.' 

1S76l  In  cf>ncIasion,  vhere  there  are  no  objects  answering  the 
dtr>*i'.niaiLon  at  the  dtrath  of  the  testator,  but  a  possibility  of  children 
being  Lorn,  the  provision  is  considered  to  be  in  favour  of  children 
nnjiritttri,  and  the  trust  must  be  kept  np  during  the  lifetime  of  the 
parent  to  await  the  event  of  the  birth  of  issue.^  Where  there 
was  no  probable  expectation  of  issue,  the  Court  has  authorised  the 
payment  of  the  interest  of  the  fund  to  a  conditional  institute,  on 
caution  to  repeat  in  the  event  of  issue  of  the  designated  class 
coming  into  existence.^  And  where  a  legacy  is  given  to  all  the 
children  of  a  person  named,  and  from  the  age  of  the  mother  there 
is  no  pnjspH^C  of  any  addition  being  made  to  the  family,  the 
children  in  existence  (and  in  whom,  as  we  have  seen,  a  right  is 
vestedy  are  entitled  to  payment  on  finding  security,  or,  if  the 
Court  think  fit,  upon  a  personal  undertaking  to  account  to  children 
who  may  be  bom  after  the  distribution  of  the  estate.* 

1277.  With  respect  to  the  destination  of  the  intermediate 
income  of  the  subject  of  the  bequest,  where  there  are  no  objects  in 


>  JokntUm  T.  /aftaJlon,  9  Jane  1840,  2 
D.  1038. 

*  Tkowitfm  ▼.  StmtgaU^  12  Sh.  910 ; 
31  Aug.  1835,  2  S.  ft  M'L.  305  ;  Provtn 
V.  Prmen,  14  Jan.  1840,  2D.  298; 
Bafftmr  t.  Balfour,  20  Jan.  1S64,  2 
Macph.  467. 

>  SchenimAn  v.  WiUom,  25  June  1828, 
«  Sb.  1019  ;  Shaw  v.  Shaw,  6  8h.  1149 ; 
Kennedy  v.  Crawford,  20  July  1841,  3  D. 
12G6.  The  condition  of  payment  at 
majority  hai  been  hdd  not  inoonsistent 
with  vesting  in  the  cUh  ;  Maitland  v. 
M*Dermaid,  23  D.  726  ;  tee  alao  Matthew 
V.  SeoU,  21  Feb.  1844,  6  D.  718.  In 
England  the  old  rale  wa%  that  wherever 
the  period  of  distribntion  waa  pottponed 
until  the  attainment  of  a  given  age  by 
the  children,  the  gift  would  apply  to  those 
who  were  living  at  the  death  of  the  testa- 
tor, or  who  might  come  into  existence 
before  the  first  child  attained  that  age  ; 
but  the  tendency  of  the  later  decisions 
appears  to  be  in  favour  of  including  all 
the  children  who  attain  the  age,  and  this 


ooostmction  generally  prevails  in  the  caae 

of  destinations  containing  other  elements 

of  contingency ;  2  Jarman  on  Wills,  5th 

ed.  1015-23. 
«  ScoU  V.   SeoU,  7  Fah.   1843,   5  D. 

520  ;  Martin's  Tr$  v.  MULUcen,  24  Dec 

1864,  3  M.  326. 

^  Sladtrood  v.  Blaekwood^s  7W.,  11 
June  1843,  11  Sh.  699.  Tbis  judgment, 
for  which  it  is  difficult  to  find  a  prind^ile, 
was  not  allowed  to  pass  without  an 
energetic  protest  on  the  part  of  Lord 
Meadowbank,  who  dedared  that  the 
Court  had  as  much  right  to  order  the 
money  to  be  paid  to  the  derk  at  the 
table  as  to  a  person  in  whom  no  right 
had  legally  vested.  His  Lordship  ob- 
served, with  reference  to  Sckemman*t 
case,  that  the  person  to  whose  iasne  the 
legacy  was  given  was  a  female,  and  after 
a  certain  age  it  was  certain  there  could 
be  no  issue  ;  but  that  as  to  a  male  there 
was  no  such  rule. 

*  Seheniman  v.  TftZaon,  25  June  1858, 
6  Sh.  1019 ;  Shaw  v.  Shaw,  6  Sh.  1149. 
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existence  at  the  period  of  distribution/  it  is  now  settled  that,  chap,  xxxvm. 
in  the  absence  of  any  special  destination,  the  income  follows  the  aommuiated 
principal  and  falls  to  be  accumulated  for  the  purposes  of  the  trust.*  ^pai.*^*  ^"'^ 
The  case  t)f  Pursell  v.  Newbigging,  in  which  this  doctrine  was  estab- 
lished, applies  to  heritable   estate  as  well  as  to  the  residue  of 
personalty.*    Questions  of  this  kind  cannot  often  occur  in  relation 
to  bequests  to  children,  seeing  that  the  interest  of  the  fund  is 
usually  given  to  one  of  the  parents  at  whose  death  the  money 
or  subject  vests  in  possession.* 


SECTION  III. 

Conditional  Institution  of  Children  to  r  a  rents  (whether 
THE  Eight  is  contingent  on  Survivance  of  the  Period 
OF  Distribution). 

1278.  Clauses  of  conditional  institution  of  children  or  issue,  on  Statement  of 
the  failure  of  the  parents,  have  given  rise  to  two  interesting  general    *  ^"**  **^"* 
questions.     One  of  these — the  question  whether,  or  in  what  cir- 
cumstances, issue  can  be  admitted  to  participate  under  a  clause 
of  survivorship — is  discussed  in  a  previous  chapter,  treating  of 


^  Upon  a  cognate  question,  i.e.,  the 
destination  of  the  income  accming  in  the 
interval  between  the  births  of  the  eldest 
and  the  youngest  child  (where  the  parent 
has  not  a  life  interest),  there  does  not 
appear  to  be  any  distinct  authority  in  the 
law  of  Scotland.  In  England  it  was 
ruled,  in  an  early  case  (and  the  decision 
is  clearly  correct  in  principle),  that  the 
children  in  existence  take  the  whole; 
those  subsequently  bom  not  being  entitled 
to  share  in  the  bygone  income  ;  Shepherd 
T.  Ingram,  Amb.  448.  The  rule  is  also 
recognised  in  Scott  v.  B,  of  Scarborough, 
1  Beav.  154  ;  Mainwarivg  v.  Beevor,  8 
Hare,  44  ;  EUit  v.  Maancdl,  12  Beav.  104. 

s  PnrseU  v.  Elder,  24  March  1865, 
4  Macq.  992,  and  case  of  Oenery  v.  Fitz- 
gerald, Jacob,  468,  there  cited  ;  Scott  v. 
Sc(Ut,  supra.  The  interlocutor  bears  that 
the  trustee^  having  been  directed  *'  to 
invest  and  hold  the  fee  of  one-half  of  the 
residue  for  behoof  of  certain  parties,  who 
are  described  as  the  heirs  of  the  bodies  of 
E.  H.  and  T.  H.,  whom  failing,  the  sub- 
stitutes mentioned  in  the  settlement,  .  .  . 
and  these  parties  not  being  at  present  in 
existence,  and  their  existence  being  stiU 


a  matter  of  contingency,  the  eaid  half  of 
the  funds  .  .  .  ought  in  the  meanwhile 
to  be  retained  and  held  by  the  trustees 
for  behoof  of  such  parties  in  the  event  of 
their  existence  ; "  5  D.  529. 

'  Lord  Westbury*s  judgment,  however, 
is  partly  founded  on  the  circumstance 
that  the  real  and  personal  estates  were 
blended  into  one  mass,  and  were  there- 
fore (as  in  most  questions  on  the  distri- 
bution of  mixed  estate)  subject  to  the 
same  rules  as  a  residue  composed  ex- 
clusively of  personalty.  See  the  judg- 
ment, 4  Macq.  993.  In  the  law  of 
England,  it  would  seem  that  the  inter- 
mediate rents  of  real  estate  devised 
separately  from  the  personalty  would 
devolve  to  the  heir-at-law ;  2  Jarman, 
5th  ed.  1025. 

^  In  the  case  of  Edmunds  v.  Waugh, 
L.R.  1  £q.  418,  the  income  of  a  fund 
bequeathed  to  certain  children,  and  pay- 
able at  majority,  accruing  prior  to  the 
birth  of  a  child,  was  held  to  fall  into 
residue.  The  income  accruing  during  the 
period  of  minority  vested  in  the  child 
under  the  terms  of  the  will. 
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CHAP,  xxxvin.  clauses  of  survivorship.    Tlie  other  is  the  questiDn  stated  in  the 

"  title  of  this  section. 
Whether  the  1279.  Questions  of  the  vesting  of  family  provisions  arising  in 

Hucce^ing  M  ^^®  Courts  of  Scotland  are  usually,  and  perhaps  too  exclusively, 
conditional  in-  considered  with  reference  to  the  question  at  what  time  the  right 
vest)  whUe  vests  Under  the  terms  of  the  provision.  The  possibility  that  the 
i^teM^U  sM-  interests  of  different  members  of  a  family,  taking  under  the  same 
pended.  provision,  may  vest  at  different  times,  or  that  one  member  may  take 

a  vested  right  while  the  interest  of  the  others  is  contingent,  appears 
to  have  escaped  attention.  Yet,  on  principle,  it  seems  clear  that, 
where  the  vesting  is  suspended  solely  in  consequence  of  a  clause  of 
survivorship  or  other  contingent  destination,  if  the  contingency 
ceases  with  respect  to  one  of  the  shares  of  the  provision,  the  right 
to  that  share  ought  to  vest,  although,  as  regards  other  shares,  the 
vesting  may  be  suspended.  Such  a  case  may  arise  under  the  com- 
mon destination  to  a  plurality  of  persons  or  the  survivors  of  them 
(at  the  expiration  of  a  liferent),  and  to  the  children  of  such  as  may 
die  leaving  issue.  Here,  it  will  be  observed,  the  condition  of  sur- 
vivorship does  not  apply  to  the  gift  in  favour  of  the  children  of  the 
deceasing  legatees,  but  only  to  the  gift  to  the  original  or  first  in- 
stituted legatees.  Under  such  a  form  of  destination  there  is  no 
element  of  contingency  to  prevent  the  children  of  an  original 
legatee  ivom  acquiring  a  vested  interest  at  his  death  in  his  original 
share ;  and  there  is  no  reason  for  postponing  the  claims  of  children 
then  existing  to  the  date  of  the  death  of  the  liferenter.  It  is 
remarkable  that  this  point  should  not  have  been  raised  in  our 
Courts,  while  in  England  it  has  given  rise  to  confiictiug  decisions. 
The  point  is  settled  in  favour  of  the  theory  of  immediate  vesting  by 
a  judgment  of  the  House  of  Lords. 
QuesUon  deter-  1280.  This  is  the  case  of  Martin  Y,  Holgate}  in  which  an  appeal 
imned  in  the    ^^  taken  for  the  purpose  of  obtaininc;  an  authoritative  decision  on 

affirmative  by  r      xr  o 

the  House  of  the  principle  of  the  question  which  has  been  stated,  the  authorities  on 
Martiv^v,  either  side  being  numerous  and  nearly  equally  balanced.  The 
Uoiqate.  question  related  to  the  vesting  of   the  residue  of   a  trust-estate 

under  the  following  destination, — "  And  as  to  the  rest,  residue,  and 
remainder  of  my  said  trust-estate  and  effects,  in  trust  to  pay  over 
the  annual  proceeds  thereof  unto  my  dear  wife,  S.  J.,  for  and  during 
the  term  of  her  natural  life ;  and  from  and  immediately  after  her 
decease,  to  distribute  and  divide  the  whole  of  my  said  residuary 
estate  and  effects  unto  and  among  such  of  my  four  nephews  and 
nieces  (naming  them)  as  shall  he  living  at  the  time  of  her  decease, 
in  equal  shares  and  proportions  as  tenants  in  common,  and  not  as 
joint  tenants ;  but  if  any  or  either  of  them  should  then  be  dead  leav- 

^  Martin  v.  JUalgate,  1  June  1866,  1  Law  Rep.  Eng.  App.  pu  175. 
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ing  issue,  then  it  is  my  will  and  meaning  that  such  issue  shall  be  chap,  xxxvin. 
entitled  to  their  father's  or  mother's  share,  but  in  equal  proportions." 
Three  of  the  nephews  died  in  the  lifetime  of  the  testator's  widow, 
the  tenant  for  life,  two  of  them  without  ever  having  had  a  child, 
one  of  them  leaving  a  daughter.  This  daughter  likewise  died  be- 
fore the  widow,  and  the  question  was,  whether  her  personal  repre- 
sentative was  entitled  to  a  share  in  the  distribution,  on  the  footing 
that  she  took  a  vested  interest  by  survivance  of  her  parent.  Lord 
Eomilly  held  that  she  did  not  take  a  vested  interest,  but  recom- 
mended an  appeal  to  settle  the  conflicting  decisions  on  the  ques- 
tion ;  and,  on  appeal,  the  Lords  were  unanimously  of  opinion  that 
the  order  of  the  Master  of  the  Rolls  should  be  reversed.  The  ratio 
of  the  ultimate  decision  appears  to  be  applicable  to  destinations  in 
trust-settlements  in  the  Scotch  form. 

1281.  Lord  Cranworth,  after  alluding  to  the  argument  which  Opimons  of  the 
was  maintained  on  the  special  terms  of  the  will,  "  if  any  of  them     ^       *' 
should  then  be  dead,"  which  were  supposed  to  have  reference  to  the 

period  of  distribution  observed  that  the  inference  deduced  from 
this  expression  was  "  encountered  by  another  rule,  namely,  that  we 
are  never  to  construe  a  gift  as  contingent  unless  the  context 
requires  us  to  do  so,  and  it  is  very  difiBcult  to  say  that  in  this  case 
there  is  any  such  necessity.  When  we  speak  of  a  person  having 
died  leaving  a  child  or  children,  we  mean  leaving  a  child  or  child- 
ren at  his  death ;  .  .  .  and  if  that  be  so,  it  is  hard  to  say  that 
any  diflference  is  to  arise  from  the  circumstance  that  the  words  are 
not '  shall  then  have  died  leaving  issue,'  but  *  shall  then  he  dead 
leaving  issue.' "  The  authorities  being  equally  balanced,  his  Lord- 
ship moved  the  House  to  declare  that  the  child  took  a  vested 
interest.^  Lord  Chelmsford  was  of  the  same  opinion.  He  observed  : 
"  The  Master  of  the  Rolls  says, '  The  testator  did  not  intend  by 
these  expressions  to  substitute  a  dead  person  for  a  dead  person.' 
But,  with  submission  to  bis  Lordship,  this  is  not  the  correct  mode 
of  dealing  with  the  question.  It  does  not  appear  that  the  testator 
had  at  all  contemplated  the  event  of  the  death  of  a  child  surviving 
a  nephew  or  niece,  and  dying  in  the  lifetime  of  the  tenant  for  life ; 
and  therefore  he  made  no  provision  for  it.  .  .  .  The  words 
'  leaving  issue  '  must  necessarily  apply  to  the  period  of  the  death  of 
the  nephews  or  nieces,  and  not  to  the  death  of  the  tenant  for  life ; 
because  it  forms  part  of  the  compound  events  connected  with  the 
nephews  and  nieces,  upon  the  happening  of  which  the  gift  to  the 
children  is  to  take  eflFect."  ^ 

1282.  Lord  Westbury's  opinion  also  proceeds  upon  principles  of 
construction  which  are  of  general  application,  and  in  no  way  pecu- 

^  1  Law  Rep.  Eng.  App.  185.  ^  M  p.  187. 

VOL.  I.  2  Y 
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CHAP,  nxvin.  liar  to  the  jurisprudence  of  England.  He  says, "  The  testator  be- 
queaths his  residuary  estate  to  his  wife  for  life,  and  then  to  such 
of  his  nephews  and  nieces  as  should  be  living  at  the  death  of  the 
tenant  for  life.  This  form  of  gift  is  contingent,  and  vests  in  such 
of  the  nephews  and  nieces  as  shall  be  living  when  the  tenant  for 
life  dies.  To  this  bequest  the  testator  adds  another,  in  favour  of 
the  issue  left  by  any  nephew  or  niece  who  may  predecease  the 
tenant  for  life.  This  last  is  an  independent  bequest.  .  .  . 
According  to  its  plain  effect  and  meaning,  unless  that  meaning  be 
altered  by  the  implication  of  additional  words,  the  issue  living  at 
the  death  of  a  nephew  or  niece,  who  may  predecease  the  tenant  for 
life,  take  an  immediate  vested  interest  in  that  share  which  would 
have  been  taken  by  the  parent,  if  he  or  she  had  been  living  at  the 
time  of  distribution.  The  interest  of  the  issue  is  vested  and  im- 
mediate, although  the  amount  of  the  share  is  uncertain  until  the 
death  of  the  tenant  for  life."  ^ 


SECTION  IV. 

Destination-over,  as  referring  to  Death  without  haviso 

OR  without  leaving  Issue. 

pie  "without         1283.  The  question  to  be  considered  is,  whether  a  destination- 

iasae,   equiTa-  '- 

lent  to  without  over,  in  the  event  of  the  liferenter  or  prior  legatee  dying  wUAout 
child.*  *  issue,  means  without  having  had  or  without  leaving  a  child  ?  In 
its  primary  meaning  the  expression  die  "  without  issue  "  appears  to 
be  synonymous  with  childless,  and  to  refer  to  the  contingency  of 
death  without  ever  having  had  a  child ;  and  this  meaning  is  the 
more  readily  to  be  ascribed  to  it  by  reason  of  the  elliptical  nature 
of  the  expression,  and  because  the  settlor  or  testator,  by  the  omis- 
sion of  the  word  "  leaving,"  which  is  generally  employed  in  such 
provisions,  may  be  supposed  to  have  intended  a  corresponding 
change  in  the  sense  of  the  clause. 
Examples  of  1284.  In  marriage- contract  provisions,  where  the  presumption 

tion.  Mar-  always  is  in  favour  of  immediate  vesting,  this  is  accordingly  to  be 
n^se-contract  considered  the  proper  construction  of  the  term ;  so  that,  if  a  fund 
be  provided  to  the  wife  in  liferent,  and  to  the  children  of  the 
marriage  in  fee,  and  in  case  of  her  death  without  issue  then  over, 
the  fee  vests  in  the  children  of  the  marriage  at  the  period  of  birth, 
and  the  conditional  institution  only  takes  effect  in  the  event  of  the 
marriage  being  dissolved  without  the  birth  of  a  child.*    The  same 

^  1  Law  Rep.  Eng.  App.  188.  Rogeraon,  8  Macpfa.  690  ;  BcaUie*t  Tn, 

^  See  opinions  in  Romanes  t.  RiddtU,      v.  Coaptr'9  TVf.,  14  Feb.  1862,  24  D.  519. 
8  Maq>h.  858  ;  and  RogtnorCt  Trs,  v. 
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construction  has  been  put  upon  a  clause  of  conditional  institution  chap,  xxxym. 
in  a  testamentary  settlement,  in  the  absence  of  other  elements 
having  a  tendency  to  keep  the  vesting  in  suspense  during  the 
existence  of  the  life  interest.^  The  provision  was  primarily  in 
favour  of  the  testator's  daughter  in  liferent,  and  of  her  children  in 
fee,  with  a  destination-over  to  nieces.  At  the  father's  death  the 
daughter  had  two  children,  and  five  were  subsequently  born  to  her. 
The  succession  was  held  to  vest  in  the  children  at  birtli. 

1285.  With  this  decision  it  is  difficult  to  reconcile  an  earlier  wni  cases. 
case,^  where  the  circumstances  were  precisely  similar,  the  destina- 
tion being  contained  in  a  will,  and  being  in  favour  of  the  truster's 
daughters,  and  their  or  her  issue  in  fee,  "  and  in  case  any  of  the 

said  daughters  shall  decease  without  issue,"  to  the  survivors.  In 
this  case  it  was  found  that  the  provision  of  survivorship  **  is  not  to 
be  understood  as  applying  only  to  the  case  of  any  of  the  daughters 
predeceasing  the  truster,  but  as  applicable  to  the  case  of  any  of 
them  dying  without  children  qicandocunque" ^  Perhaps  a  dis- 
tinction may  be  found  in  the  circumstance  of  the  ulterior  gift  in 
the  case  of  Dennistoun  being  of  the  nature  of  a  right  of  survivor- 
ship ;  for  as  in  that  case  the  gift  over  would  take  effect  at  the 
death  of  the  daughters  by  whom  the  estate  was  liferented,  it  might 
naturally  be  inferred  that  it  was  intended  to  apply  to  the  event  of 
the  failure  of  issue  before  that  time//W7i  any  cause, — i.^.,  either  by 
the  non-existence  of  issue,  or  by  the  death  of  those  who  should 
have  come  into  existence.* 

1286.  A  legacy  to  a  person  in  liferent,  and  in  fee  to  the  testa-  whether  con- 
tor's  next  of  kin  in  the  event  of  the  liferenter's  "  decease  without  tntlorif  cWi- 
lawful  issue,"  was,  in  the  case  of  Dotiglas  v.  DouglaSy  held  to  imply  dren  is  implied 
a  conditional  institution  of  the  children  of  the  liferenter  in  the  event  tion-overappU- 
of  his  dying  leaving  issue  surviving  him.^    A  somewhat  different  ^eit  of  failure 
principle  of  interpretation  was  recognised  in  the  case  of  L*Amy  v.  of  issue. 
HicolsorCs  Trustees,^  where  a  declaration  that  in  the  event  of  the 
truster's  residuary  legatees,  or  either  of  them,  "  having  no  children, 

or  having  children  who  shall  not  survive  their  parent,"  then  his  or 

^  CarUUm  v.  Tkomion,  8  Macph.  514  ;  a  dass  of  chUdren,  subject  to  an  annuity 

July  1867,  Law  Bep.  1  So.  App.  232,  5  to  their  father,  "and  failing  any  of  them 

Macph.   (H.L.)  151.      The  expresaion,  by  death  vMout  lawful  children,  to  the 

"in  'the  event  of  her  deoeaae  without  survivon,"  was  held  to  vest  at  the  death 

issue  of  her  body,"  implies  that  if  there  of  the  father,  as  the  period  when  the  class 

be  issue  the  fee  vests  at  birth  ;  per  Lord  would  be  complete.     Here,  therefore,  the 

President  Inglis  in  Cunningham  v.  Cttn-  words  were  impliedly  read  as  equivalent 

ningham,  1889,  17  R.  218,  at  p.  222.  to  ''  without  leaving  issue." 

s  Deunittoun   v.   Dalgleith,   22  Nov.  ^  Ikmglae  v.  Douglai,  21  Deo.  1843,  6 

1838,  1  D.  69.  D.  318. 

»  Interlocutor,  1  D.  72-3.  •  VAmy  v.   NtooUon*i  Trs,,  5  Deo. 

*  In  the  case  of  Kennedy  v.  Crawford,  1850, 13  D.  240. 
20  July  1841,  3  D.  1266,  a  destination  to 
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death. 


CHAP,  xnxmu  her  interest  should  be  limited  to  the  liferent  enjoyment  of  the 
money,  was  held  not  to  have  the  effect  of  preventing  the  acquisi- 
tion of  a  vested  interest  by  one  of  the  residoary  legatees  who  had 
children  at  the  time.    In  this  case  there  was  no  prior  life  interest 
necessitating  a  suspension  of  payment 
Woidi  '<  wHb-        1287.  Clauses  referring  to  the  death  of  a  legatee  vnthoui  leaving 
imT'^nSudt  ^'^^  obviously  apply  to  failure  either  by  non-existence  or  by  death 
faanrebynoo-  before  the  period  of  vesting,^  and  the  only  questions  that  can  arise 
weiiMbj        upon  the  construction  of  such  clauses  are  questions  which  have 
relation  to  the  period  within  which  the  failure  must  take  place  in 
order   to   entitle  the  conditional   institute   to    take  under  the 
destination.'    But  in  a  case  where  the  words  of  destination  were, 
''and  failing  the  said  E.  SI,  and  children  of  the  said  J.  M.,  by 
death  before  the  said  J.  M.,"  it  was  observed  that  the  destination 
introduced  by  these  words  would  not  take  effect  in  the  event  of  the 
noTtrtxistenee  of  children  of  the  person  designated.' 

>  The  words  **Culiiig  chOdfen"  obTi- 
onily  iDchide  the  CMe  of  »  faflore  by 
deftUi  M  well  aa  bj  noin-ezkteDoe ; 
Bomanei  ▼.  Jtidddl,  18  Jan.  18G5,  8 
Haqih.  848  (we  the  dcsfciiiation,  p.  849) ; 
Orant^i  Tr.  t.  Afider$on*i  Tr.,  1  Feb. 
1866,  4  Maqih.  886  ;  Wright  ▼.  OffSvie, 
9  July  1840, 2  D.  1857, 1858. 

'  The  chief  dilBcalty  oocan  where  the 


of  payment  is  arintnrily  poat- 
pooed,  e.g.,  withoat  a  life  interest  being 
giTen  to  the  penon  on  whose  death  the 
payment  is  to  take  place,  as  in  Ferrie  t. 
Ferrie,  28  FeU  1849,  11  D.  704,  and 
Balfour  ▼.  Balf<nir^  20  Jan.  1864,  2 
Macph.  467. 

*  JfofftVs  TVs.  T.  Mmiken,  8  Macph. 
882,  per  Lord  J.-G.  Inglis. 
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CHAPTER  XXXIX. 


OF  THE  "  CONDITIO  SI  INSTITDTUS  SINE  LIBERIS 

DECESSEBIT." 


1.  Parental  Pboyision,   how  de- 

fined. 

2.  Relationship  of  the  Institute 

TO  the  Truster  or  Donor. 

3.  Exclusion  of  the  application 

OF  the  Conditio. 


4.  Application  of  the  Conditio  to 

Qrandchildrbn  and  to  Heirs- 
at-Law. 

5.  Whether  its  operation  is  con- 

fined TO  Testamentary  Pro- 
visions. 


SECTION  I. 

"Parental  Provision/'  how  defined. 

1288.  Where  a  legacy  is  given  by  a  parent  to  a  child  or  a  grand-  CtyndUio  si 
child,  or  to  persons  to  whom  he  stands  in  loco  parentis^  without  loeris  deces- 
mention  of  the  legatee's  heirs,  a  presumption  arises  that  the  J^^^^°^°*^ 
testator  had  overlooked  the  contingency  of  the  death  of  the  legatee  proYisioM. 
leaving  issue;  and  that,  if  he  had  contemplated  that  event,  he 
would  have  made  provision  for  it  by  substituting  the  children  of  the 
legatee  to  their  parent.     On  this  ground,  equity  holds  the  ulterior 
right  of  the  residuary  legatee,^  or  of  the  conditional  institute  to 
whom  the  legacy  may  be  given  over,*  to  be  qualified  by  the  implied 
condition,  ai  instittUiis  nine  liberis  decesserit?    The  same  condition 
applies  to  the  eventual  right  of  succession  of  the  testator's  personal 
representatives,  failing  a  residuary  clause  or  other  ulterior  destina- 
tion.^   The  presumption  against  the  intentional  exclusion  of  the 
testator's  descendants,  although  not  absolute,  is  very  strong.     In 
the  case  of  destinations  to  collateral  relatives,  as  brothers  and 
sisters,  or  nephews  and  nieces,  the  presumption  is  weaker ;  and 
the  condition  does  not  apply  at  all  to  legacies  in  favour  of  cousins 


1  WUlue  T.  Jacktfm,  0  July  1886, 
14    Sh.    1121,  and   eaBes   oited   tn/m, 

>  Wood  t.  Aitchiwn,  1789,  M.  18,048  ; 
Olendinning  v.  Walker,  80  Nov.  1826,  4 
Sh.  237,  N.E.  241. 

>  S«e  the  texts  of  the  Ciyil  Law  on 
•vrhioh  this  doctrine  is  founded,  viz.,  Cod. 


lib.  6,  tit  25,  L  6  (De  Inst  et  Subst)  $ 
Cod.  lib.  e,  tit  42,  L  80  (De  fideioom.) ; 
Dig.  lib.  85,  tit  1,  fr.  102  (De  Cond.  et 
Demonstr. ). 

«  Bell's  Frin.  §9  1776,  1989 ;  £nk.  3, 
8,  46,  and  Ivory's  note,  p.  825  ;  Dixon 
v.  Dixon^  infra. 
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Judicial 
defluitionfl  of 
a  parental 
provision. 


CHAP.  xxxDL  or  remoter  relatives,  to  whom  the  testator  did  not  stand  in  loco 
parentis.^ 

1289.  The  conditio  stsiTuliberis  deccsseril  applies  only  to  family 
provisions  in  favour  of  children  or  persons  to  whom  the  testator 
has  placed  himself  in  loco  parentis.  This  definition  exclude 
heqiiests  of  corporeal  moveables,*  and  perhaps  all  other  specific 
legacies.*  There  ought  also  to  be  excluded  pecuniary  legacies  to 
members  of  a  family  who  receive  shares  of  residue;  but  it  cannot  be 
said  that  the  decisions  on  this  last  point  are  uniform  or  consistent. 
The  latest  exjwsition  of  the  subject  will  be  found  in  the  case  of  Allan 
V.  Thomson's  Trustees;  and  this  decision,  foUowiog  on  the  important 
and  well  considered  case  of  Douglas'  Executors,  ought  to  settle  the 
principle,  if  anything  can  be  held  settled  in  this  branch  of  the  law.^ 
As  to  what  constitutes  a  parental  provision,  the  best  and  clearest 
explanation  is  that  of  Lord  President  Inglis  in  the  case  of  Bogie's 
Trustees.^  The  expression,  in  loco  parentis,  his  Lordship  said, 
"  does  not  mean  that  the  uncle  has  during  his  life  occupied  such  a 
position,  or  treated  his  nephews  and  nieces  with  that  kindness 
which  a  parent  would  show  to  his  children  ;  what  is  meant  is,  that 
in  his  settlement  he  has  placed  himself  in  a  position  like  that  of  a 
parent  towards  the  legatees— that  is  to  say,  that  he  has  made  a 
settlement  in  their  favour  similar  to  what  a  parent  might  have 
been  presumed  to  make.  It  was  argued  that  there  could  be 
nothing  like  an  assumption  of  the  parental  character  by  an  uncle 
or  aunt,  unless  his  or  her  settlement  embraced  as  beneficiaries  the 
whole  class  of  nephews  or  nieces  he  or  she  had.  As  regards 
principle,  I  do  not  see  how  that  can  be  maintained.  Surely,  if  the 
testatrix  puts  herself  in  loco  2^'''^is  towards  a  certain  class  by 
means  of  her  settlement — and  it  is  by  her  settlement  alone  that 
she  can  do  so — then,  when  the  class  has  once  been  selected  which 
is  to  enjoy  her  property  after  her  death,  that  class  is  the  class 
towards  which  the  testatrix  assumes  the  character  of  a  parent" 
Lord  Moncreiff,  in  the  important  case  of  Blair's  Executors^  thus 
states  the  principle  and  its  qualifications :  ''  The  conditio  has  been 
held  to  apply  where  the  settlement  is  universal,  where  the  bene- 
ficiaries are  a  class,  and  the  provision  is  of  the  nature  of  a  family 
settlement,  and  where  the  testator,  if  not  a  parent,  is  at  all  events 
in  loco  parentis  to  the  beneficiaries.  Where  all  these  elements 
concur,  the  conditio  will  be  applied.     The  effect  given  to  these 


'  Section  III.,  infra. 

3  Special  Case  Wattchope,  1882,  10  R. 
441 ;  Special  Case  M'Alpine,  18S8,  10 
R.  837. 

»  CrUkion'i  Trt.  v.  Howat't  TrUor^ 
1893,  18  R.  260. 


«  Special  Case  Dougttu*  Exn,,  ISed,  7 
Macpb.  504  ;  AUan  v,  Tkomton^s  TVi., 
1893,  20  R  783. 

■  Boffie'a  Trs.  v.  ChrUtie,  1882,  9  R. 
458,  at  page  456. 
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elements  depends  on  two  principles, — first,  that  the  delecttts  persance  chap.  xxxiy> 

implied  in  a  naminaiini  bequest  is  excluded  when  the  provision  is 

to  a  class :  and,  secondly,  that  when  the  provision  is  of  the  nature 

of  a  family  provision,  and  where  the  granter  is  in  loco  parentis  to 

the  beneficiaries,  there  is  a  presumption  that  the  granter  prefers  the 

issue  of  a  predeceasing  beneficiary  to  any  substitute  named  in  the 

deed."  ^ 

SECTION  II. 

Eelationship  of  the  Institute  to  tue  Testator  or  Donor, 

1290.  With  one  or  two  inconsiderable  exceptions,  these  dis- Reason  of  the 
tinctions   will  be   found   to  be  consistently  maintained  in  the tion,^and«- 
numerous  decisions  on  this  interesting  doctrine  of  our  jurisprudence.  I^^^oik  *^' 
Provisions  to  children  or  grandchildren  are  presumed  to  spring 

from  the  pietas  paterna,  and  are  supposed  to  be  intended  for  the 
benefit  of  the  grantee's  family.  Equity  accordingly  implies  in 
such  provisions  an  institution  of  descendants,  whether  the  class  of 
l^atees  includes  the  whole  of  the  testator's  existing  issue  or 
selected  individuals.  The  ordinary  case  is  that  of  a  bequest  of  the 
testator's  property  to  his  children  as  a  class.  Here  there  is  no  room 
for  dispute  as  to  the  applicability  of  the  condition,  apart  from 
expressed  intention ;  the  question  being  always  open,  whether  the 
exclusion  of  issue  was  not  intentional.* 

1291.  Bequests  to  individual  children  of  the  testator  are  held  Condition  Held 
to  be  of  the  nature  of  family  provisions.  Thus  in  Bixon  v.  Diwon^  J^^°  toan in- 
the  testator  left  the  residue  of  his  succession,  heritable  and  move-  °i\f^"?^  ^}^}^ 

\  of  the  testator, 

able,  to  his  eldest  son,  who  had  a  family  at  the  date  of  the  settle-  aa  well  as  be- 
ment ;  and  the  son  having  predeceased  the  testator,  the   Court  2J^  coUec-  * 
sustained  a  claim  on  the  part  of  his  children  to  the  entire  residue,  **^**^y- 
in  preference  to  that  of  the  testator's  other  children,  to  whom 
general  legacies  had  been  bequeathed.     In   WUkie  v.  Jackson^  pro- 
visions to  the  testator's  daughters,  which  had  been  made  burdens 
on  their  brother's  share  of  the  succession,  were  held  to  be  operative 
in  favour  of  the  children  of  predeceasing  daughters,  although  one 
of  the  sums  provided  was  destined  to  heirs  and  assignees,  while  the 
other  sums  were  not  so   destined;    and  the  argument  of  the 
defenders,  that  the  contingency  of  a  failure  of  immediate  descen- 
dants had  been  within  the  contemplation   of  the   testator,   was 

1  Special  Case  Elair't  Exr%,,  1876,  8  »  D\x(m  v.  Dixon,  14  Sh.  938  ;  9  Feb. 

R.  362.  1841,  2  Bob.  1 ;  see  Lord  Brougham's 

'  Mags,  of  M<mtro9e  v.  Robertson^  1738,  opinion,  p.  22. 

M.  6898 ;  RaUray  v.  Blair,  8  Dec.  1790,  *  WUkie  v.  /odlwm,  9  July  1836,  14 

Hume,  526  ;  ^oo^A  v.  Black,  16  Jaly  eh.  1121. 
1832,  6  W.  &  S.  175,  affirming  9  Sh.  406. 
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Conditioo  held 
to  apply  to  a 
beqaeitt  to  the 
testator's 
grandchildren 
collectively. 


Whether  the 
condition  ap- 
plies  to  a  lie- 
quest  to  an 
individual 
grandchild. 


Extension  of 
the  condition 
to  legacies  to 
collateral  rela- 
tives  as  a  class, 
where  testator 
stands  in  loco 
parentis. 


rejected.  The  two  cases  cited  are  authorities  for  the  proposition 
that,  in  the  case  of  gifts  to  the  testator's  children,  the  legacy  or 
residuary  bequest  to  a  child  is  understood  to  be  affected  by  the 
implied  condition  si  sine  liberis  decesserit,  even  where  the  testator 
has  provided  in  different  ways  for  the  different  members  of  his 
family,  or  has  omitted  some  of  them  altogether. 

1292.  The  institution  of  grandchildren  as  testamentary  heirs 
may  have  place  either  in  the  event  of  the  failure  of  immediate 
descendants,  or  in  consequence  of  the  testator  having  chosen  to 
restrict  his  children's  interest  to  a  liferent,  with  remainder  to  their 
issue  in  fee.  In  either  of  those  cases,  the  interests  of  predeceasing 
grandchildren  will  transmit  to  their  issue  as  conditional  institutes 
by  the  operation  of  the  conditio — notwithstanding  the  introduction 
of  a  destination-over  or  clause  of  survivorship ;  and  whether  the 
interest  given  consists  of  a  share  of  the  succession,^  of  a  joint 
universal  legacy,*  or  of  a  general  legacy  to  all  the  children  of  one 
of  the  testator's  sons.^ 

1293.  It  has  not  been  expressly  decided  that  the  condition  in 
question  will  affect  a  legacy  in  favour  of  an  individual  grandchild, 
to  the  exclusion  of  his  brothers  and  sisters ;  but  if,  as  Lord  Glenlee 
observed  in  the  case  of  Hamilton  v.  Hamilton,^  the  application  of 
the  equitable  condition  to  the  case  of  grandchildren  "  is  founded 
upon  the  obligation  to  provide  for  children  and  descendants,"  we 
are  warranted  in  expressing  the  opinion  that  the  issue  of  a  favoured 
grandchild  is  as  much  entitled  to  the  benefit  of  the  condition  as 
the  issue  of  a  child  individually  favoured. 

1294.  With  respect  to  descendants  in  the  collateral  line,  if  a 
legacy  is  left  to  all  the  children  of  a  brother  or  a  sister  (the  testator 
being  in  loco  parentis),  the  issue  of  any  member  of  the  class  pre- 
deceasing the  testator  will  have  right  to  a  share  of  the  succession 
as  implied  conditional  institutes,  and  it  is  immaterial  to  the 
existence  of  the  right  that  the  testator  had  other  brothers  and 
sisters  to  whose  families  he  left  nothing,^  or  that  the  testator's 
scheme  of  distribution  is  such  as  to  include  relatives  of  different 
degrees.®  The  benefit  of  the  implied  condition  was  extended  to 
the  issue  of  all  the  children  of  one  nephew  in  Wallace  v.  Wallace;'' 
and  in  the  case  of  Mackenzie  v.  Holte*s  legatees^  to  the  children  of 
several  legatees,  who  appear  to  have  been  relatives  of  the  testator. 

0  Bo^t't  Tr9,  V.  Christie,  18S2,  9  R. 
453. 

•  Sp.  Ca.  Taylor,  1884,  11  R.  428; 
Roughead  v.  Rannie,  1794,  M.  6403. 

7  WaUaee  v.  Wallace,  28  Jan.  1807, 
M.  « Clause,'*  App.  No.  6;  Walkers, 
Walker,  1744,  M.  10,328,  14,858. 

•  Mackenzie  v.  HolUs  Legatees,  17SI, 
M.  6602. 


1  Thomson  v.  Seovgall,  9  July  1834, 
12  Sh.  910  ;  81  Ang.  1835,  2  S.  &  M'L. 
805. 

*  Walker  v.  Park,  20  Jan.  1859,  21 
D.  286. 

*  Robertson  v.  Houston,  28  May  1858, 
20  D.  989. 

*  HamiUon  v.  Hamilton,  8  Feb.  1838, 
16  Sh.  478  ;  see  487. 
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1296.  In  the  case  of  Thomson's  Trustees  v.  Rohh,^  where  the  chap,  xmx. 
favoured  legatees  were  all  the  nephews  and  nieces  of  the  granter  case  of 
of  a  trust-settlement,  it  was  suggested  that  the  doctrine  of  implied  nfiJ-M^f  Jhe 
institution  was  inapplicable,  by  reason  of  the  destination  having  twutor. 
been  conceived  in  favour  of  two  of  the  legatees  noTiiinatim,  while 
the  others  were  described  under  the  general  designation  of  "  the 
lawful  children  of  the  said  Mrs.  P.  T.  or  Y.,  whether  of  a  first  or 
of  a  second  marriage,  alive  at  the  time  of  my  decease''    But  the 
Court  disregarded  this  specialty,  and  by  a  unanimous  judgment 
gave  the  children  of  two  predeceasing  nieces  the  benefit  of  the 
condition;   Lord   Cuninghame  observing,    that  the  condition  si 
hceres  decesserit  sine  liberis  had   been  libemlly  admitted  in  our 
practice,  and  that  the  case  before  them  was  stronger  tlian  the 
previous  cases  of  Mackenzie^  Wallace,  and  Christie. 

1296.  The  principle  of  liberal  extension  of  the  conditio  was  Condition  held 
further  developed  in  GatUd's  case,^  and  its  application  was  found  to  beqnest?to^in^ 
be  not  excluded  by  a  provision  of  survivorship  or  gift  to  those  J*]JJ,*Jj*i  ™^" 
children  of  brothers  and  sisters  "  who  may  be  alive  "  at  a  certain  coiiateraUy 
time.     In  other  cases  the  conditio  has  been  held  inapplicable,  on  testator.      ^ 
the  plea  of  "  predDection,"  as  in  the  case  of  a  legacy  to  one  of  a 

family  of  sisters,'  or  to  nephews  and  nieces  called  individually,  to 
the  exclusion  of  others  in  the  same  degree  of  relationship.*  In 
such  cases  the  presumption  is  that  t]ie  bequest  is  given  to  the 
legatees  as  personam  prcedilectce, — a  presumption  which,  of  course, 
applies  a  foi'tiori  to  destinations  to  strangers  in  blood  or  to  the 
testator's  heirs  in  general.^  It  may  here  be  added  that  kinship  in 
the  large  sense,  and  not  legal  succession,  is  the  ground  of  the 
conditio.  Hence  a  bequest  to  children  of  a  brother-uterine  was 
held  to  be  subject  to  the  operation  of  this  equitable  extension  of 
the  testator's  will.® 

SECTION  III. 

Exclusion  of  the  Appucation  of  the  Cokditio. 

1297.  The  implied  condition  may  be  excluded  where  (1)  the 
parent  is  not  instituted ;  (2)  the  parent  is  only  conditionally  in- 

1  TAomwn'*  7V«.  v.  RM,  10  July  1851,  '  Sp.  Ca.  Qauid:%  Tra.,  1877,  4  R.  691. 

13  D.  1826.    In  AUan  v.  Thomton^a  Tra.  *  Fleming  v.  MaHin,  1798,  M.  8111. 

1893,  20  R.  783,  it  was  obeenred  that  *  Jlamilton  v.  Hamilton,  8  Feb.  1838, 

the    nephews    and    nieces   were    caUed  16  Sh.   478 ;  Oilletpie  v.  Mereer,  1876, 

nomimUim,  and  that  this  was  a  circum-  8  R.  561 ;   and  per  Lord  Moncreiff  in 

stance  indicating  ddectnt  penona  only  in  JSlair't  case,  8  R.  862. 

case  any  of  them  had  been  left  ont,  which  '  Black  v.   Valeniine,  17  Feb.  1844,  6 

was  not  done  in  that  case.      See  Lord  D.  689  ;  Cockbum*a  Trt,  v.  DundaSj  10 

Benholme's  observation  on  M'Ocwn*a  Tra.  June  ]  864,  2  Macph.  1185. 

v.  Robertaon,  1869,  8  Macph.  at  p.  360.  ^  Sp.  Ca.  Nicoly  1876,  3  R.  374. 
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CHAP.  XXXIX.  stituted ;  (3)  the  institute  is  not  within  the  category  of  persons  to 
whom  a  testator  is  in  loco  parentis ;  (4)  where  the  failure  of  the 
institute  is  provided  for ;  and  (5)  in  the  case  of  special  provisions. 
Case  where  the  1298.  (1.)  Tlie  Ordinary  case  of  the  (^fufi^to  is  where  an  institute 
S'ed'tefore  named  or  designed  in  the  will  predeceases  the  testator,  and  his  child- 
th'^'^iu  °  ^^  ^^  ^^^  ^^^  share  intended  for  him  on  the  assumption  that  the  con- 
tingency of  the  death  of  the  institute  had  been  overlooked.  But 
where  the  gift  is  to  a  family,  say  the  testator's  children  or  nephews 
and  nieces,  and  one  of  the  class  had  died  before  the  execution  of 
the  will,  it  is  plain  that  there  is  no  institution  of  the  deceased  son 
or  nephew,  and  that  his  issue  cannot  take  benefit  under  a  rule 
whose  condition  is  si  instittUus  sine  liberis  decesserit."  ^  But  even 
in  such  cases  a  distinction  may  be  taken  ;  because,  if  the  testator 
did  not  know  that  one  of  the  members  of  the  class  had  failed,  it  may 
be  that  the  issue  of  this  member  ought  to  be  put  in  the  place  of  the 
parent  by  an  equitable  extension  of  the  rule.  On  this  point  it  was 
observed  by  a  high  authority  that  he  did  not  think  it ''  consistent 
with  the  principles  of  human  nature  in  men  of  good  feelings,  that 
it  should  make  any  difiTerence  in  the  view  taken,  that  a  particular 
nephew  or  niece  of  the  class  favoured,  and  against  whom  no  ex- 
pression of  disfavour  is  anywhere  found,  unhappily  had  died  many 
years  before  the  date  of  the  will."  * 
Case  where  1299.  It  is  not  the  law  that  the  issue  of  a  deceased  original 

pre<Ec«Se8thel^8^*^®®  ^r®  cxcluded  from  the  bene6t  of  the  conditio,  because  the 
ustator.  testator  was  aware  of  the  death  of  the  institute,  and  survived 

liim  long  enough  to  have  made  a  codicil  substituting  issue  in  their 
parent's  place.*  It  would  seem  that  in  such  cases  we  can  only 
consider  the  state  of  the  testator's  knowledge  at  the  time  when  he 
made  his  will ;  we  can  never  know  what  motives  may  have 
induced  him  to  refrain  from  altering  or  adding  to  it. 
Case  where  ISOO.  (2.)  Next  in  order  is  the  case  of  succession  to  a  share  to 

without  \^Q  which  the  parent  is  only  conditionally  instituted.  The  case  usually 
"  ^*\icd  for  considered  is  that  of  a  legacy  to  a  class  of  persons  to  whom  the 
testator  is  in  loco  parentis,  and  the  survivors  or  survivor  of  them, 
with  a  declaration  that  in  case  any  of  the  legatees  shall  die  leaving 
issue,  such  issue  shall  succeed  to  the  parent's  share.  But  there 
are  numerous  cases  in  which  the  double  contingency  of  the  death 
of  legatees  leaving  issue,  and  not  leaving  issue,  is  not  fully  provided 
for.  This  subject  is  considered  in  the  third  section  of  the  chapter 
on  survivorship,  to  which  reference  is  accordingly  made. 

^  Shind^s  TVs.  v.  Leith,  1866,  5  Maoph.  caption  in  Morriiona  Trs.,  9upfn,  Lord 

104 ;    Morrison* 8    Trs.    t.    Macdonald,  Trayner'n  judgment. 

1890,  18  R.  181  ;  and  eee  Wiskart,  1763,  *  Neilaon  v.  BailUe,  1822,  1  a  458» 

M.  2310.  N.E.  427 ;  Booth  y.  Black,  1832,  6  W. 

3  Per  Lord  Moncrviff  (Ist)  6  B.  123  ;  &  S.  175,  affinning  9  9.  406. 
and  note  the  aUusion  to  this  posBible  ex- 
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1301.  But  again,  a  testator  may  institute  a  class  of  legatees  in  chap.  xuix. 


£uch  terms  that  the  survivance  of  an  event  is  made  a  condition  of  the  case  where  a 
right  to  participate  in  the  fund.  In  such  cases  the  implied  condi-  a^naf  on  «ie 
tion  is  excluded  by  the  expressed  condition  of  survivorship.  This  "survivance" 
is  exemplified  in  the  case  of  if  Call  v.  Dennistovn}  where  the  gift  legatee, 
was  in  this  form,  **  to  each  of  the  children  of  my  late  sister  Helen 
Wallis  who  shall  be  alive  "  at  the  period  of  his  wife's  decease,  or 
of  the  testator's  decease,  the  sum  of  £1000.  One  of  the  children 
of  Mrs.  Wallis  predeceased  the  testator's  wife,  leaving  a  son,  who 
claimed  the  legacy  of  £1000  as  a  conditional  institute  in  virtue  of 
the  conditio.  In  this  claim  he  was  unsuccessful.  The  essential 
ground  of  decision  (although  other  grounds  of  decision  are  in- 
dicated) is  given  in  the  following  sentences  of  the  opinions  of  the 
Lord  President  and  Lords  Ardmillan  and  Kinloch  :  *  "  The  case  is 
not  so  much  that  of  a  legacy  which  has  lapsed  as  that  of  a  failure 
of  the  condition  on  which  the  bequest  was  given.  In  that  state  of 
matters  it  is  impossible  to  hold  that  the  conditio  si  sine  liberis  can 
have  any  application/'  "  The  bequest  is  separate  and  particular  to 
each  child,  and  the  bequest  to  each  child  is  not  a  share  of  a  fund, 
but  is  a  definite  sum,  and  the  condition  of  survivorship  is  personal, 
attaching  personally  to  each  child,  so  that  no  child  of  Helen 
Wallis  can  have  right  to  the  sum  bequeathed  unless  alive  at  the 
date  of  Mrs.  M'Call's  death."  "He  (the  testator)  expressly 
declares  that  these  bequests  shall  only  be  payable  to  the  parties 
favoured  in  the  event  of  their  being  alive  at  the  widow's  death ; 
this  is  as  nearly  as  possible  an  express  declaration  that,  if  the 
parties  died  before  the  widow,  these  bequests  should  lapse."  ^ 

1302.  The  principle  that  the  condition  of  survivance  excludes  Where  the 
the  implied  institution  of  issue  applies  a  fortiori  where  the  lega-  "of  MnSitute 
tees,  although  named  together,  do  not  constitute  a  family  or  class.*  *  ^^^^ 

1303.  No  case  has  been  found  in  which  the  benefit  of  the  con-  where  the 
dilio  has  been  extended  to  the  issue  of  a  deceased  legatee  who  was  Efmseif  a 
himself  a  conditional  institute ;  and,  where  a  testator  has  provided  conditional 
for  the  contingency  of  the  death  of  an  original  legatee  by  means  of 

a  clause  of  conditional  institution,  it  is  a  reasonable  inference  that 
he  intended  such  conditional  institution  to  be  exhaustive,  so  that 
on  the  death  of  both  the  legatees  the  legacy  should  lapse.  The 
rule  that  in  general  a  child  claiming  under  the  conditio  takes  only 

1  M^CaU    V.     Dennistoun,     1871,    10  »  See  aluo   Crichtm*s  Tr.  v.    ffuicaVa 

Maq>h.  281.  Tutor,  1890,  18  B.  260  (3d  point  in  Lord 

3  10  Macph.  pp.  284,  286,  288.     But  Trajner's  opinion), 

see  contra,  GaulcCa  Tn.  v.  Duncan,  1877,  ^  Chancellor  v.  Motiman,  1872,  10  M. 

4  R  691,  which  the  Judges  distinguislied  995. 
from  M*CaU*%  case,  but  it  is  thought  not 
very  suoceaaf  uUj. 
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CHAP.  xxM.  the  parents'  original  share  is  a  case  in  point,  but  the  principle 
under  consideration  is  evidently  capable  of  wider  extension.  Thus, 
in  Gillespie  v.  Mercer,^  where  the  residue  of  a  trust-estate  was  des- 
tined to  a  series  of  legatees  successively  in  terms  which  imported 
conditional  institution  as  distinguished  from  substitution,  and  at  the 
period  of  distribution  all  the  members  of  the  destination  had  failed, 
it  was  held  that  the  children  of  the  le^^tees  last  named  in  the  des- 
tination were  not  entitled  to  the  residue  in  virtue  of  the  conditio 
9i  SITU  liberis  decesserU.  This  is  a  strong  illustration,  because  the 
legatees  last  named  in  the  destination  were  grandnephews  and 
grandnieces  of  the  testator,  and  were  at  the  date  of  the  will  the 
only  members  of  a  family ;  moreover,  the  competition  was  with 
next  of  kin.  Lord  Gifford's  judgment  indicates  this  ground  of 
decision,  viz.,  that  the  testatrix,  when  providing  for  the  contingency 
of  the  death  of  the  original  legatees,  might  have  conditionally 
instituted  the  children  of  the  legatees  last  called  to  the  succession, 
but  had  chosen  not  to  do  so.^ 

ISOli  The  subject  was  again  considered  in  a  recent  case,  where 
the  Judges,  following  Lord  Adam,  expressed  views  adverse  to 
the  extension  of  the  conditio  to  the  children  of  conditional  insti- 
tutes, but  found  it  unnecessary  to  rely  on  that  specialty  as  the 
ground  of  decision.' 
Case  where  tes-  1905.  (3.)  The  next  exception  is  where  the  institute  is  not 
^i^^par^is?  within  the  class  of  persons  to  whom  a  testator  can  be  in  loco 
^TcMuSS^ia.  P^^^^  ^^  ^^  ^^^  ^^^  suggested  that  any  one  can  be  in  loco 
parentis  to  his  own  parents  or  grandparents,  and  there  are  three 
cases  establishing  that  a  testator  cannot  be  in  loco  parentis  to 
hiB  brothers  and  sisters,^  the  last  of  these  being  a  nearly  unanimous 
decision  of  the  whole  Court.^  It  must  be  admitted  that  the  ex- 
pression in  loco  parentis  is  hard  to  define ;  •  but  this  doctrine  or 
branch  of  the  law  is  altogether  artificial,  and  it  was  considered 
inexpedient  to  break  down  one  oF  the  barriers  against  its  inde- 
finite extension.  The  views  of  the  writer  will  be  found  in  the 
opinion  subscribed  by  the  consulted  Judges  in  the  case  of  HalL 
Further,  a  testator  is  held  not  to  be  in  loco  parentis  to  his  first 
cousins ;  ^  and  the  exception,  it  is  presumed,  would  include  descen- 
dants of  first  cousins,  as  well  as  more  distant  collaterals.     It  may 

1  GUUtpie  V.  Mercer,  1876,  8  R.  561.  565  ;    Harvey   ffaU,    infra.      See   aim 

>  8  R.  565.     See  also  Lord  MoncreiflTs  Fleming  t.  MaHin,  1798,  M.  8111. 
obeerration  in  Mair'a  Exr9,,  8  R.  at  pp.  '  Sp.  Ca.  Harvey  HaU,  1891,   18  R. 
864-5.  690  (Whole  Ck>iirt). 

>  Carter's  Tn,  v.  Carter,  1892, 19  R.  <  Supra,  Section  I. 

408.  'f  Rkind'9  Ttb.  v.  LeUk,  1866,  5  Maoph. 

^  Blair'i  Exrs,  v.  Ta^,  1876,  8  R.       104,  overraling  CAristte  v.  P<Kerwm,  1822, 
862 ;  Sp.  Ca.  Berwick's  Exr,,  1885,  12  R.       1  Sh.  548,  N.E.  498. 
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therefore  be  affirmed  that  no  one  is  able  to  claim  the  benefit  of  the  chap,  xxxix. 
conditio  who  is  not  a  descendant  of  the  testator  or  of  the  testator's 
brother  or  sister.^ 

1306.  (4  and  5.)  Two  exceptions  may  be  considered  together.  Case  where  a 
viz.,  the  express  condition  excludes  the  implied,  and  the  conditional  provbionfor 
institution  of  children  to  parents  under  certain  legacies  is  evi-  J""^^^ 
dence  that  the  testator  meant  other  legacies  containing  no  such  some  cases  but 
conditional  institution  to  be  personal  to  the  legatees.     This  is  the 

case  of  Oreig  v.  Malcolm,  where  the  exception  is  thus  put  by  Lord 
Corehouse  :  * — "  The  doctrine,  which  we  have  borrowed  from  the 
Eoman  law,  proceeds  entirely  on  the  presumption  that  the  testator, 
having  overlooked  or  forgotten  the  contingency  of  the  institute 
having  children,  has  left  children  unprovided  if  they  come  into 
existence.  But  this  presumption  may  be  defeated  by  opposite  pre- 
sumptions or  evidence,  and  there  can  be  no  stronger  evidence  to 
that  effect  than  a  clause  in  the  settlement  by  which  the  testator 
does  make  a  provision  for  the  issue  of  predeceasing  legatees, 
because  it  incontestably  shows  that  he  had  them  in  view  when  he 
made  the  substitution."  So  in  a  recent  case  in  the  First  Division 
of  the  Court,*  where  the  testator,  by  making  certain  legacies 
conditionally  payable  to  the  issue  of  the  legatees,  showed  that 
he  had  contemplated  the  contingency  of  legatees  dying  and 
leaving  issue,  it  was  held  that  the  conditio  was  not  to  be  implied 
in  the  case  of  a  legacy  given  to  the  legatee  without  a  conditional 
institution  of  issue,  the  Lord  President  observing  that  amongst  the 
numerous  cases  illustrating  the  application  of  the  conditio  there  are 
none  which  gainsay  the  justice  and  efficacy  of  the  limitation  laid 
down  by  Lord  Corehouse. 

1307.  The  principle  that  the  express  condition  excludes  the  Case  where  the 
implied  is  further  illustrated  by  cases  in  which  separate  provision  I^tw^aMT 

is  made  for  the  issue  of  a  legatee  either  in  the  destination  of  the  •**®?*™f*^^  ^™' 
residue  or  by  a  separate  legacy.*  There  is  indeed  one  apparently 
exceptional  case,  where  issue  being  separately  provided  for  were  also 
preferred  to  a  legacy  given  to  the  father  alone.^  But  this  case  is 
very  satisfactorily  explained  by  the  present  Lord  Justice-Clerk  in 
his  opinion  in  the  recent  case  of  Allan^  where  the  conditio  was 
held  to  apply  to  shares  of  residue  given  to  nephews  and  nieces 

^  Hence  the  eoiuiitto  does  not  apply  to  a  ^  Carter' $    Tra,  v.    Carter,    1S92,  19 

It^acy  in  favour  of  a  natural  child  {Mar-  R.  408. 

tin's  Tn.  ▼.   MUliken,  1864,  3  Macph.  *  Sturrock  v.  Binny,  1843.  6  D.  117, 

826),  nor  to  a  person  called  as  heir  or  see  p.  122  ;  IHxon  v.  Dixon,  1841, 2  Rob. 

next  of  kin  (Cockbum*8  Trt,  v.  Jhmdat,  I,  affirming  14  Sh.  938. 

1864,  2  Macph.  1185).  »  Sp.  Ca.  JSryce's  Exra.,  1878.  5  R.  722. 

5  Qrtig  v.  Malcolm,  1836, 13Sh.  607,at  «  Allan  v.  TAomson'*  Tra.,  1893,  20  R. 

p.  611.  733. 
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CHAP.  XXXIX.  collectively,  but  not  to  legacies  differing  in  amount  in  favour  of 
individual  nephews  and  nieces.  There  can  be  little  doubt  that  the 
concurring  views  of  both  Divisions  of  the  Court  on  this  point  will 
lead  to  a  more  careful  scrutiny  of  the  terms  of  wills  to  which  the 
conditio  may  have  only  a  partial  application. ' 


SECTION  IV. 


Extension  of 
the  conditio  to 
grandchidren. 


Extension  of 
the  principle 
to  heirs  in 
heritage. 


Application'  of  thk  Conditio  to  Grandchildrex  and  to 

Heirs-at-Law. 

1306.  In  the  preceding  edition  the  opinion  of  the  writer  was 
expressed  to  the  effect  that  the  conditio  si  sine  liberis  decesserit 
operated  in  favour  of  descendants  generally,  and  was  not  confined 
to  children  of  the  institute.  This  opinion  has  been  confirmed  by 
a  judgment  of  the  Second  Division  of  the  Court,^  and  receives 
support  also  from  the  opinions  delivered  in  a  First  Division  case, 
although  the  question  was  not  directly  raised.*  No  good  reason 
can  be  given  for  confining  the  benefit  of  this  equitable  principle 
to  issue  of  the  first  degree. 

1309.  On  the  question  of  the  application  of  the  conditio  to  heri- 
table succession,  it  is  easily  seen  that  the  case  is  not  very  likely  to 
arise,  because,  according  to  the  usual  form  of  an  heritable  destination, 
the  property  is  conveyed  to  an  institute  nominatim,  and  the  heirs  of 
his  body  or  heirs-generaL  If  in  such  a  destination  heirs  should  be 
omitted  per  incuriam,  there  being  nothing  in  the  context  to  suggest 
that  their  exclusion  was  intentional,  it  would  seem  that  in  principle 
the  conditio  is  applicable,  and  that  the  eldest  son  will  succeed  as 
implied  conditional  institute.  The  cases  noted  below  may  be 
consulted.' 


SECTION  V. 

Whether  the  Conditio  is  cDxfined  in  its  operation  to 

Testamentary  Provisions. 

Case  of  real  1310.  The  important  case  is  that  of  a  contract  of  marriage  con- 

de^inationsin  Gaining  provisions  in  favour  of  the  children  of  the  marriage;  but 

title-deeds.      it  is  desirable  to  consider  the  larger  question,    A  legacy  of  heritage 

may  be  constituted  by  putting  the  heir  under  an  obligation  to  pay 

a  certain  sum  to  younger  children  out  of  the  estata     A  provision 


1  frvinev.  Irvine,  1873, 11  Macph.  892, 

«  Orant  v.  Brooke,  1882, 10  R.  92 ;  and 

see  Sp.  Ca.  UaUiday,  1869,  8  Macph.  112. 


»  OranC$  Tr^  v.  ^fYin*,  1862,  24  D- 
1211  ;  Naim'9  Trs,  v.  MdvilU,  1877,  6  R. 
128. 
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which  is  made  a  burden  on  the  title  of  the  heir  may  fairly  be  chap,  xxxix. 
regarded  as  a  family  provision  and  therefore  subject  to  the  opera- 
tion of  the  conditiOy  as  was  found  in  the  case  of  Halliday}  So 
where,  at  the  purchaser's  instance,  a  destination  is  inserted  in  a 
title-deed  or  bond,  this  is  considered  to  be  the  testamentary  act  of 
the  grantee,  and  there  is  no  reason  why  the  conditio  should  not 
apply,  the  destination  of  course  being  revocable.  In  a  recent  case, 
where  heritable  estate  was  conveyed  by  two  sisters  to  themselves 
and  another  sister  in  liferent,  and  to  their  nieces  nominatim  (the 
only  nieces  they  had),  and  the  survivors  or  survivor  of  them,  in  " 
fee,  the  conditio  was  held  to  be  inapplicable.^  The  circumstances 
that  this  was  a  settlement  of  a  special  subject,  that  the  nieces  were 
not  called  as  a  class,  and  that  the  gift  contained  a  clause  of 
survivorship,  were  referred  to  in  the  judgment ;  but  their  Lord- 
ships also  expressed  grave  doubts  as  to  the  possibility  of  applying 
the  c^mditio  to  a  destination  in  a  deed  of  conveyance  inter  mvos, 

1311.  With  respect  to   marriage  provisions,  the  case  stands  Maniage- 
thus : — If  the  conditio  si  sins  liberis  decesserit  is  derived  from  the  JSIom!  ^'^' 
Koman  law  then  it  is  a  rule  of  construction  of  testamentary  pro-  J^iscussion  of 

•^   *         the  cases. 

visions ;  and  if  it  were  now  proposed  for  the  first  time  to  apply  it 
to  marriage  provisions  so  as  to  confer  on  grandchildren  as  matter 
of  contract  rights  which  the  parents  only  bound  themselves  to 
give  to  their  children,  it  is  conceived  that  such  a  proposition  would 
be  an  illegitimate  extension  of  the  doctrine  of  the  Eoman  juris- 
prudence, involving  a  restriction  of  the  right  of  contract,  which  no 
Court  of  law  has  the  power  to  make.  The  question  then  is, 
whether  the  suggested  extension  of  the  rule  to  contractual  pro- 
visions has  been  recognised  by  decisions  of  such  an  authoritative 
character  as  to  make  it  impossible  for  the  existing  Courts  of  the 
country  to  interpret  marriage  provisions  according  to  their  plain, 
true,  and  unadulterated  meaning.  When  this  point  was  raised  in 
argument  before  the  Court  of  Session  in  Edwardcs  v.  Hitghes^  the 
Judges  constituting  the  majority  of  the  Court  reserved  their 
opinion  on  the  question  of  the  applicability  of  the  conditio  to 
marriage  provisions,  a  question  which,  in  their  view  of  the  deed 
under  consideration,  did  not  arise  for  decision.  When  the  case 
came  by  appeal  before  the  House  of  Lords,*  this  question  did  not 
necessarily  arise  for  decision  in  consequence  of  the  view  taken  by 
their  Lordships  on  the  first  point  of  the  case.     But  it  was  raised 

iSj>.Ca.^aZ?uiay,  1869,  SMacph.  112.  ^  Edwardei  v.   Hughen,   1890,    18  R. 

See  also  Chancellor  v.  Mowman^  1872,  10  819. 

Maoph.  995,   a  disposition  of  heritage,  ^  ffughes  v.    Edicardes,   1892,   19  R. 

where  the  conditio  was  held  inapplicable.  (H.L.)  33. 

«  Crichton'i    Tr,    v.    HowaCt    Tutor, 
1890, 18  R.  260. 
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CHAP,  xxxix.  by  the  argument  of  the  appellant  ex  parte ;  and  Lord  Watson,  with 
whom  the  other  Law  Lords  concurred,  expressed  a  distinct  opinion 
in  favour  of  the  application  of  the  conditio  to  marriage  provisions, 
pointing  out  that  there  were  three  previous  decisions  in  which  the 
conditio  was  held  to  be  applicable  to  obligatory  provisions.  In 
the  subsequent  case  of  Macdonald  v.  Hall,  this  expression  of 
opinion  was  founded  on  as  a  decision  of  the  question,  and  was  used 
as  an  argument  in  support  of  the  views  there  laid  down  regarding 
the  rights  of  grandchildren  under  contracts  of  marriage.^  Now  it 
is  doubtless  correct  to  say  that  the  three  cases  referred  to  might 
be  indexed  as  authorities  bearing  on  the  conditio  si  sine  libcris 
decesscrit ;  but  it  may  be  afiirmed  with  equal  accuracy  that  in 
none  of  them  is  there  any  evidence  that  the  argument  against  the 
extension  of  the  conditio  to  contractual  provisions  was  considered. 
In  Wood  V.  Aiichison*  it  would  appear  from  the  statement  of  the 
pleadings  that  the  case  was  ai^ued  mainly  as  a  question  of  vesting, 
and  the  opinion  of  the  Court  is  there  given  in  the  terms  quoted 
by  Lord  Watson,  viz. — '*  That  in  all  provisions  of  this  sort  the 
issue  of  children  predeceasing  the  term  of  payment  were  entitled 
to  the  share  which  their  parent  could  have  claimed,"  no  reference 
being  made  to  the  circumstance  that  the  provision  under  con- 
struction was  an  obligatory  and  not  a  testamentary  provision.  In 
Robertson  v.  HovMon '  the  action  embraced  a  variety  of  questions 
on  the  construction  of  two  instruments,  a  marriage-contract  and  a 
will.  The  Lord  Ordinary  (Lord  Mackenzie)  certainly  found  that 
the  grandson  of  the  spouses  was  entitled  in  virtue  of  the  conditio 
to  payment  of  a  marriage  provision  destined  to  his  father,  the 
only  child  of  the  marriage.  There  were  two  reclaiming  notes,  one 
being  at  the  instance  of  the  grandson,  the  other  at  the  instance  of 
his  mother,  which  had  reference  to  other  points  in  the  case,  neither 
of  the  reclaimers  being  interested  in  disputing  the  Lord  Ordinary's 
finding  on  the  subject  here  in  question.  Accordingly,  while 
separate  opinions  were  delivered  by  the  four  Judges  composing  the 
Court,  no  reference  is  made  in  the  opinions  to  the  finding  of  the 
Lord  Ordinary  regarding  the  implied  institution  of  the  grandson, 
which  in  fact  was  not  reclaimed  against. 

1312.  The  third  case  is  Arthur  and  Seymour  v.  Lanib,^  a  case 
in  which  questions  remitted  by  the  Court  of  Chancery  for  the 
opinion  of  the  Court  of  Session  were  answered,  but  in  which  appa- 
rently no  oral  judgment  was  delivered.     In  one  of  the  answers  it  is 

^  Macdonald  ▼.  ScoU  or  Hall,  2  July  >  Bobertmm  v.  Ifoudon,  1858,  20  D. 

1893,  L.R.  App.  Ca.,  p.  663,  and  .see  989. 

p.  653.  *  Arthur  and  Sejfmour  ▼.  Lamb,  1870, 

»  Wood  V.  Aitchison,  1789,  M.  13,043.  8  Macph.  928. 
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stated  that  a  certain  marriage  provLsion  did  not  lapse  by  the  death  chap,  xxxix. 
of  the  only  child  of  the  marriage,  but  subsisted  in  favour  of  the 
issue  left  by  the  child.  On  the  whole,  it  may  be  affirmed  that  the 
most  important  authority  for  the  application  of  the  conditio  to  obli- 
gations is  Lord  Watson's  judgment,  which,  however,  was  given  in 
a  case  in  which  the  appellant  only  was  represented  at  the  bar,  and 
was  given  apparently  in  deference  to  the  supposed  authority  of  the 
older  cases. 


VOL.  I.  2  z 
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CHAPTER  XL. 

LEGACIES,  WHETHER  CUMULATIVE  OR  IN 

SUBSTITUTION. 

UDcerUiDty  of  1313.  The  earliest  of  the  modern  cases  on  double  legacies  is  the 
douwriSi^  case  of  Horsbrvgh,^  in  which  a  variety  of  questions  of  this  nature 
ci«.  were  submitted  to  the  consideration  of  the  whole  Court,  and  were 

systematically  detennined.  The  case  is  deserying  of  an  attentive 
consideration  on  several  grounds.  In  the  first  place,  it  raised  for 
decision  some  very  important  questions  in  the  law  of  legacies,  in  a 
way  that  necessitated  a  resort  to  fixed  principles  of  interpretation. 
On  another  ground  it  may  be  regarded  as  a  leading  authority,  since 
it  was  a  decision  based  upon  the  opinions  of  all  the  Judges,  all  of 
whom,  including  in  their  number  several  jurists  of  acknowledged 
eminence,  gave  separate  opinions.  This  very  circumstance,  bow- 
ever,  while  it  enables  us  to  illustrate  many  of  the  recognised  distinc- 
tions in  this  branch  of  law  by  apposite  quotations,  makes  it 
extremely  difficult  to  represent  with  accuracy  the  collective  opinion 
of  the  Court  upon  any  one  of  the  questions  submitted  to  its  decision. 
Independently  of  the  merits  of  the  judgment,  the  case  is  valuable 
on  account  of  the  clear  recognition,  in  the  opinions  of  almost  all  the 
Judges,  of  the  principle  of  uniformity  of  interpretation  throughout 
the  United  Kingdom  on  the  question  whether  a  particular  bequest 
is  operative.  As  the  elucidation  of  this  branch  of  our  subject  will 
be  very  much  aided  by  taking  into  view  the  decisions  of  the  Judges 
of  the  English  Equity  Courts — who  have  striven,  and  with  consider- 
able success,  considering  the  inherent  difficulties  of  the  problem,  to 
bring  the  interpretation  of  double  legacies  under  the  rule  of  positive 
law — it  is  necessary,  in  order  to  justify  the  proposed  treatment  of 
the  subject,  to  refer  to  the  authorities  which  establish  the  principle 
of  uniform  interpretation. 
identitTof  the  1314.  In  Horsbrugh  v.  Horsbmgh  the  Lord  Justice-Clerk  Hope 
faten>retBtioii  observed  that,  in  point  of  practical  application,  there  did  not  seem 
the^n]^  ^f  to  be  any  substantial  difference  between  the  laws  of  England  and 
England  and  Scotland, — an  opinion  which  he  supported  by  an  analysis  of  the 
leading  English  cases  which  had  been  decided  up  to  that  date.* 

^  Borshrugh  ▼.  Honhrugky    12   Jan.  a  particular  writing  was  to  reoeiTe  effect 

1S47,  9  D.  329  ;  1  March  184S,  10  D.  as  forming  a  part  of  the  testatrix't  mXL 
624.     The  case  is  also  reported  in  9  D.  '  9  D.  340-342. 

324,  on  a  preliminary  point,  via.,  whether 


Scotland. 
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Lord  Cuningbamc,  recognising  the  authority  of  the  English  cases,  chaptkbxl. 
rested  his  opinion  ^  on  the  rule  laid  down  by  Lord  Ljndhurst  in 
the  case  of  Fraser  v.  Byng,^  viz.,  that  when  a  codicil  appeared  to 
be  "  a  review  of  the  whole  dispositions  of  the  will/'  no  duplication 
of  the  legacies  should  be  inferred.  Lord  Moncreiff,  in  the  same 
case,  and  still  more  clearly  in  the  subsequent  case  of  Orant  v.  Stod- 
dart^  expressed  his  coocurrcnce  in  the  principles  of  interpreta* 
tion  that  had  been  laid  down  by  the  English  lawyers,  referring  in 
the  latter  case  to  Mr.  Justice  Williams'  exposition  of  the  law  as  to 
duplication  of  wills  and  implied  revocation.  Lord  President  Boyle 
observing  that  in  the  Civil,  Scottish,  and  English  laws  certain 
principles  had  been  fixed  with  reference  to  the  interpretation  of 
double  legacies,  proceeded  to  show  that  the  presumption  of  the 
English  law  in  favour  of  duplication  had  received  the  sanction  of 
our  own  Courts  in  the  case  of  Elliot  and  other  cases.*  In  the  pre- 
vious case  of  StratorCs  Ttnistees  v.  Cuningham,^  the  Lord  President 
had  observed  that  he  was  disposed  to  give  much  weight  to  the 
English  decisions  on  this  class  of  questions, — an  opinion  in  which 
Lord  Medwyn  concurred,  observing  that  the  rule  laid  down  in 
Fraser  v.  Byng  was  a  very  reasonable  rule  of  construction,  and  that 
the  question  was  as  to  its  application.  In  Stoddart  v.  OraiU,  Lord 
Truro  referred  alternately  to  English  and  Scottish  decisions,  both  on 
the  question  of  implied  revocation  and  on  accumulation  of  legacies ; 
adding  that  it  was  scarcely  necessary  to  refer  to  authorities  in 
support  of  principles  which  were  well  settled  and  understood 
throughout  the  kingdom.^ 

1316.  It  deserves  to  be  noticed  that  in  the  leading  English  case  RiUes  adopted 
of  Hodey  v.  Haiton^  to  which  reference  will  immediately  be  made,  j^thurat  from 
Lord  Bathurst  referred  to  the  case  of  Stirling  in  the  Court  of  Ses-  ^^^  Soottuh 

CAM  01  StlT^ 

sion,  as  being  in  accordance  with  the  principles  of  the  Civil  Law,  Ung. 
upon  which  his  judgment  was  rested 

1316.  The  principle  established  by  the  cases  of  Stirling  and  Legacies  given 
Hooley  v.  Hatton  is,  that  where  legacies  of  quantity  are  given  to  ^^Vby  * 
the  same  person,  but  under  different  instruments^  in  the  absence  different  in- 
of  any  indication  of  a  contrary  intention,  both  legacies  are  due,  and  8nmed*^to  be 
this  even  where  the  bequests  are  similar  in  form  and  identical  in  c***"^*^**^®' 
amount.    In  the  former  case,^  the  testator,  Thomas  Deans,  by  his 

^  9  D.  852.  Roman,   and  Scottish  systems  in  their 

'  Fra$er  v.  Bjfng,  1  Rnss.  &  My.  90.  observations. 

»  GrarU  v.  Stoddart,  27  Feb.  1849,  11  *  Siraton'i  Tr$,   v.    Ounningham,    10 

D.    860  ;   see  p.   872.     See  also  Lord  March  1840,  2  D.  820. 

Ivory's  opinion  in  Hon^tgKs  case,  9  D.  *  Stoddart  v.   Orant,  28  June  1851, 

875.  1  Macq.  163  ;  see  170, 171,  and  175. 

^  9  D.   879.      Lords  Mackenae  and  ^  HooUy  v.  Hatton,  infra. 

FoUerton  also   identiaed    the    English,  ^  Stirling  ^.  Dean9,  1704,  M.  11,442; 

2  Foant.  231. 
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Englwh  rules 
of  construe- 
tioD. 

Specific  lega- 
cies. 

Legacy  in  the 
same 

and  in  different 
instruments. 

Legacies  of 
greater  or  less 
amount. 


I/egacies  not 
cumulative  un- 
less both  in- 
struments in- 
tended to  be 
operative. 


testament  legated  and  bequeathed  to  his  sister  the  sum  of  6000 
merks,  and  burdened  his  heir  and  executor  with  the  payment  of 
this  sum.  He  afterwards  assigned  to  the  same  person  the  sum  of 
6000  merks,  owing  to  him  by  a  debtor;  and  the  argument  was 
taken,  as  the  Lord  Justice-Clerk  remarked  in  the  Horsbrugh  case,* 
on  the  footing  that  both  gifts  were  legacies.  The  Lords  found 
that,  "  though  it  was  the  same  testator,  the  same  legatar,  and  the 
same  sum,  yet  the  last  having  no  relation  to  the  first,  they  were 
both  due,  and  the  last  did  not  come  in  place  of  the  first,  nor  absorb 
it,  this  being  qucestio  conjectara  voluntatis  defundir 

1317.  In  Hooley  v.  Hatton^  the  testatrix  by  her  will  gave  to 
Lydia  Hooley,  her  woman,  a  legacy  of  £500.  By  a  subsequent 
codicil  she  gave  to  the  same  person  a  legacy  of  £1000 ;  and  the 
question  was,  whether  the  last  legacy  alone  passed,  or  whether  the 
legatee  should  have  both  the  £1000  and  the  £500.  The  case  was 
argued  at  great  length,  and  was  decided  by  Lord  Chancellor  Apsley, 
afterwards  Earl  of  Bathurst,  assisted  by  Lord  Chief  Baron  Smyth 
and  Mr.  Justice  Aston.  The  latter  learned  Judge,  who  delivered  the 
leading  opinion,  reviewed  the  Civil  Law  and  French  authorities^  and 
in  conformity  with  them  laid  down  the  following  propositions : — 
First,  when  the  same  specific  thing  is  given  twice,  the  legacy  can 
take  effect  but  once;'  and  secondly,  where  the  like  quantity  is  given 
twice,  if  the  repetition  was  in  the  same  writing  and  of  the  same 
amount,  it  might  be  attributed  to  forgetf ulness ;  but  where  equal 
sums  were  given  in  two  distinct  writings,  both  ought  to  pass.^ 
Third  and  fourthly,  as  to  a  less  sum  or  a  larger  in  the  latter  deed, 
the  presumption  is  for  two  legacies,  and  the  heir  must  show  that 
the  one  was  meant  to  be  blended  with  the  other.  The  result  was, 
that  a  legacy  was  not  double  where  it  was  given  for  the  same 
cause,  in  the  same  act,  and  totidem  verbis,  or  only  with  small  dif- 
ferences ;  but  where  in  different  writings  there  was  a  bequest  of 
equal,  greater,  or  less  sums,  it  was  an  augmentation. 

1318.  I.  Legacies  given  by  different  Instruments. — In 
order  that  legacies  given  by  different  instruments  may  both  receive 
effect,  it  must  appear  that  both  instruments  were  intended  to  be 
operative.  The  tendency  of  the  later  decisions  is  to  sustain  all 
testamentary  writings  that  have  not  been  expressly  or  impliedly 
revoked ;  and  revocation  is  only  implied  where  both  instruments 
profess  to  dispose  of  the  entire  estate,  in  which  case  the  latter  deed 
is  held  to  revoke  the  former,  as  being  inconsistent  with  it.^  Accord- 


»  9  D.  843. 

«  HooUy  V.  HaUon,  1  Br.  Ch.  Ca.  890 ; 
2  Wh.  &  T.  L.  O.  6th  ed.  p.  3t$0. 
«  Dig.  lib.  22,  tit.  8,  fr.  12. 
*  Dig.  ut  supra;    Bicardf   Thiit^  des 


Donatioiis,  toL  i.  p.  419,  and  otber  aatho- 
rities  cited  in  IfooUy  t.  Ifatton.  See  the 
report  in  White  &  Tudor*8  Leading  Oues, 
ut  ntpra. 

B  StoddnH  V.  Oram,  1  Maoq.  163,  re- 
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ingly,  where  there  exists  a  doubt  as  to  both  deeds  being  operative,   chapter  xl. 
the  practice  is  to  dispose  of  that  question  in  the  first  place.^    The 
fact  that  legacies  are  given  to  the  same  persons  in  both  instruments 
affords  no  evidence  of  any  intention  to  take  away  the  testamentary 
character  of  the  first  instrument ;  for  implied  revocation  is  only  to 
be  inferred  as  a  consequence  of  inconsistency  in  the  two  disposi- 
tions, which  cannot  be  argued  from  the  repetition  of  legacies  to  the 
objects  of  the  testator's  favour.*    If  two  instruments  arc  both  of  Presumed  re-, 
them  total  dispositions  of  the  testator's  succession,  it  would  seem  b^wttie-*™ 
that  the  first  can  have  no  operation,  even  in  favour  of  legatees  not  ™?JJ*® "® 
named  in  the  second.'     In  a  case  where  legacies  were  claimed 
under  two  successive  general  dispositions,  Lord  Justice-Clerk  Inglis 
observed  : — **  In  tliis  case  both  deeds  are  intended  to  apply  to  the 
whole  property  of  the  testator ;  each  of  them  contains  a  universal 
conveyance.    As  by  each  of  them  the  entire  estate  is  conveyed  and 
divided,  it  is  obvious  they  cannot  both  receive  effect,  or  both  be 
taken  as  parts  of  one  settlement.    It  is  perfectly  clear  that  the 
latest  deed  must  be  taken  as  the  testator's  settlement."  ^ 

1319.  The  principle  that  duplication  must  be  presumed  in  the  Examples  of 
absence  of  internal  evidence  of  a  contrary  intention  has  received  t?oVfOT*accu' 
the  sanction  of  the  Courts  of  both  countries  in  numerous  cases.    In  ™"^**!^®  ^"* 
EUiot  V.  Lord  Slair*8  Trustees,^  the  testator,  by  a  codicil  to  his 
trust-settlement,  directed  his   trustees  to  pay  Mr.  Elliot  £3000, 
without  any  qualification ;  and  by  a  codicil,  made  two  years  later, 
he  bequeathed  to  the  same  person  the  sum  of  £3000,  "  free  of  the 
legacy  tax  and  of  all  other  deductions."    Lord  Meadowbank  was 
of  opinion  that  the  two  codicils  contained  no  evidence  of  intention 
other  than  that  which  resulted  from  the  terms  of  the  bequests, 
and  upon  general  principles  decided  in  favour  of  the  legatee.    The 
Court  at  first  altered,  but,  on  reconsideration,  unanimously  adhered 
to  the  Lord  Ordinary's  interlocutor.     From  this  and  other  cases,  it  Legacies  of  the 
is  apparent  that  substitution  is  not  to  be  inferred  because  the  S^iftren"" 
subsequent  legacy  is  of  the  same  amount;®  and  it  has  long  been  ^"^{Jl^^toie 

veimng  11  D.  860  ;   Baird  v.   Jaap^  15  former  will  were  operative  so  far  as  no  m  substitutiou. 

Jaly  1856,  18  D.  1246  ;  Beattie  v.  Thorn-  substitution  was  provided  in  the  Utter ; 

9(m,  21  Jane  1861,  23  D.  1163.  Kidd  v.  NoHh^  II  Sim.  463 ;  Jackton  v. 

^  Hortbrugh  v.  Uortbrugh  (Ist  report),  Jackson,  2  Cox,  35. 

4  May  1845,   9  D.   824  ;  and  cases  of  ^  BtaUie  ▼.  Thoniwn,  21  June  1861, 28 

Baird  tkikd  Stoddart,  supra,  D.  1163,  1166.     On  the  suliject  of  im- 

^  Ter  JjordTnaxo  in StoddartY,  GrarUf  plied    revocation,    see    Chapter   XXL, 

1  Macq.  174,  Section  V. 

»  BeaUie  v.  Thomson,  infra  ;  StewaH  v.  •  Elliot  v.  Stair^s  Trs,,  27  Feb.  1823,  2 

BaiUie,  27  Jan.  1841,  8  D.  463  ;  SeOar  Sh.  250,  N.E.  218. 

V.  Stephen,  21   June  1855,  17  D.  975.  '  Stirling  y.  Deans,  supra  ;  Lindsay  v. 

This  is  now,  since  1  Jan.  1838,  the  law  of  Anstruther^s  Trs,,  6  Feb.  1827,  5  Sh.  297, 

England  (2  Wh.  &  T.  L.  Ca.  ut  supra) ;  N.E.  276  ;  Gillespie  v.  Donaldson's  Trs., 

though  prior  to  that  time  legacies  in  the  22    Dec.    1831,    10    Sh.    174  ;    Royal 
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cHAimzL.  settled  that  a  subsequent  legacy,  if  of  larger  amount  than  the 
original  legacy,  is  not  for  that  reason  presumed  to  be  substitutional, 
but  rather  additional ;  for,  said  Lord  President  Hope,  whatever  the 
testator's  intention  might  be,  he  had  given  the  party  a  right  to  de- 
ftnla  appliet  a  mand  payment  of  both   the  legacies.^    A  fortiori,  if  the  second 
{mdM Ira"  legacy  is  given  to  the  legatee  under  a  different  character  or  designa- 
<™J^**»      tion,*  or  is  charged  upon  different  heirs  or  different  subjects;* 
MDoiuit.  or  if  the  reversion  is  given  over  to  a  different  person,^  or  under 

different  conditions — as  where  one  of  the  legacies  is  alimentary,  or 
to  a  married  woman  for  her  separate  use ;  '^  or  in  the  case  of  joint 
legacies,  where  different  parties  are  joined  with  the  claimant,* — 
the  legacies  will  be  held  to  be  cumulative.  The  same  construction 
will  necessarily  be  put  upon  double  legacies  which  are  not  ejusdem 
generis  ;  so  that  even  where,  in  consequence  of  an  apparent  inten- 
tion on  the  part  of  the  testator  to  remodel  his  dispositions,  succes- 
sive pecuniary  legacies  are  found  to  be  substitutional,  yet,  if  annui- 
ties be  also  given  to  the  same  legatees,  these  are  held  to  be  given  in 
addition  to  the  pecuniary  legacies^  A  testator  may  of  course  give 
a  legacy  of  fixed  amount  and  a  share  of  the  residue  to  the  same 
individual ;  and  where  a  residuary  legatee  claims  a  pecuniary  gift 
as  being  one  of  a  class  of  persons  to  whom  a  sum  of  money  is  left, 
there  is  no  presumption  against  his  claim ;  on  the  contrary,  he  is 
clearly  entitled  to  take  in  both  characters.* 
Application  of  1320.  In  determining  the  effect  to  be  given  to  successive  testa- 
doMUoDSMid  nientary  dispositions,  a  donation  or  assignation  mortis  causa  is 
anigiiations     regarded  as  a  legacy.'    Thus,  where  a  testatrix  bequeathed  a  legacy 

It^mtar^  v.    Muir^i   TW.,   1881,  9  R.  given  to  both  legaoieB."    Honbrugk  t. 

852.     See  the  Engliih  cmob,  which  are  Ifonbrttgi,  9  D.  879. 

Teiy  nnmerous,  dted  in  2  Wh.  &  T.,  6th  <^  Thotmon  ▼.  ZyeK,  18  Not.  1886,  15 

ed.  pw  860  H  teq.  Sh.  82  ;  Lindsay  ▼.  Afuirutha'"i  Tn.,  6 

1  M'Iniyrt  v.  M'Padane,  1  Mar.  1821,  Feb.  1827,  5  Sb.  297,  N.E.  276. 

F.C.  *  Honbrugk  v.  Honbrugk  (Ist  and  4ih 

*  EUioi  ▼.  SuAt't  Tn.,  tupra  ;  Uors-  points),  12  Jan.  1847,  9  D.  829. 

brugh  ▼.  Honbrugk  (2d  pcnnt),  1  Mar.  '  Baird  ▼.  Jaap,  15  July  1856,  18  D. 

1848,  10  D.  824;   WUson'i  Tn,  v.  Stir-  1246.     Seethe  principle  sUted  in  Lord 

ling,  18  Deo.  1861,  21  D.  164.     But  see  Golonsay's  speech,  pw    1280.     &ButK  v. 

JV^araiyay.  (7<mii<tf,  19Dec.  18S3,12Sh.  Donaldmm,  10  June  1829,  7  Sh.  73i; 

243.  Sp.  Ca.  Bryce'i  Tn,,  1878,  5  R.  722. 

*  Frew  ▼.  Frew,  15  Feb.  1828,  6  Sh.  *  Kirkyairick  ▼.  Bedford  {SkatTpe'i 
554.  Tr.),  1878,  6  R.  (H.L.)  4. 

*  Straton't  Tn.  v.  Cuningham,  10  Mar.  *  Wat$on  v.  BkUr,  15  Not.  1831,  10 
1840,  2  D.  820.  So  also  Lord  President  Sh.  12  ;  StiHing  t.  Deant,  1704,  M. 
Boyle  observed  :*' Where,  in  the  first  11,442;  StuaH  v.  Fleming,  1623,  M. 
legacy  to  a  particohir  legatee,  certain  pro-  11,439;  Lord  Oardroti  ▼.  B.  of  Mar, 
visions  are  made  for  the  interest  of  third  1639,  M.  11,440.  In  those  cases  both 
parties,  which  are  affected  in  bequeathing  provisions  were  of  a  testamentary  nature, 
the  same  sum  a  second  time  to  the  same  Dewar  v.  ScoU,  1880,  8  R.  83,  a  case  of 
legatee,  that  affords  a  circumstance  of  a  legacy  and  a  bond  for  the  same  amount 
real  evidence  to  show  that  effect  is  to  Le  with  a  destination  inserted  in  Oavonr  «f 
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of  £1000  five  per  cent,  stock,  or  alternatively  £1000  sterling,  and  chapter  xu 
after  the  5  per  cents,  had  been  converted  into  new  4  per  cents., 
transferred  £1000  of  the  latter  stock  to  the  legatee,  who  ordered 
payment  of  the  dividends  to  be  made  to  the  testatrix  during  her 
lifetime,  the  legatee  was  held  entitled  to  both  the  donations ;  for, 
asked  Lord  Gillies,  what  purpose  was  the  transfer  to  serve  if  it  did 
not  import  something  more  than  the  legacy  already  provided  ? 
The  pursuer  derived  no  immediate  benefit  from  it ;  and  unless  the 
object  of  the  transaction  were  to  confer  an  additional  benefit  on  , 
the  pursuer  over  and  above  the  legacy,  it  was  altogether  futile.^ 

1321.  If  a  testator  by  a  codicil  or  latter  will  declare  certain  of  construction 
the  bequests  thereby  given  to  be  in  addition  to  those  given  by  a  deciaro^wrtahi 
former  will,*  it  may  generally  be  inferred,  from  the  absence  of  i«gapie«  *<>  ^ 
similar  expressions  in  other  legacies,  that  the  intention  as  to  such  issUentMto 
legacies  was  to  give  in  substitution ;    but  the  inference  is  not  ^^^^^ 
always  conclusive.     In  Etcssdl  v.  Dickson  ^  Lord  Chancellor  Sugden 
remarked  upon  this  circumstance : — *'  I  assent  to  the  argument 

that  if  a  testator  expressly  declares  one  gift  to  be  in  addition  to 
another  (and  for  this  purpose  the  Court  is  entitled  to  look  at  other 
parts  of  the  same  instrument,  or  at  gifts  in  other  testamentary  in- 
struments), and  in  another  instance  makes  a  gift  without  any  such 
declaration,  this  is  a  circumstance  to  show  that  the  latter  was  in- 
tended not  to  be  additional,  but  in  substitution.  But  still  too 
much  weight  must  not  be  attached  to  the  variation.  To  hold  that 
it  is  conclusive  would  be  going  too  far.  It  is  a  circumstance,  no 
doubt  important  to  show  that,  where  the  testator  meant  addition, 
he  knew  how  to  express  his  meaning,  and  a  party  is  entitled  to 
rely  on  it  to  that  extent."  On  the  other  hand,  if  a  testator  construction 
expressly  provide  that  one  legacy  shall  be  in  lieu  or  in  satisfaction  J^j'^jJJ^de- 
of  another,*  it  may  by  parity  of  reasoning  be  inferred  that  legacies  clared<to  be  in 
not  stated  to  be  in  satisfactfon  are  additional.  And  if  some  legacies 
are  declared  to  be  in  addition  to,  and  others  in  place  of  legacies 
formerly  given,  the  presumption  with  regard  to  legacies  given 
simply,  which  might  have  arisen  from  the  use  of  either  of  those 
expressions  alone,  would  seem  to  be  neutralised.^ 

1322.  In  the  leading  case  of  Lee  v.  Pain,^  Sir  J.  Wigram,  V.-C,  How  far  the 
observed  that  the  argument  drawn  from  the  use  of  such  expressions  5^^®^n, 

expressions  in 

the  legatee.    For  the  cases  of  ademption  N.E.  218  ;  Horthrugh  v.  Honibrugh,  9  ?  r^UaSe?*" 

of  marriage-contract  provisions  by  legacies,  D.  845,  per  Lord  Jostioe-Clerk  Hope, 

see  the  next  chapter,  Section  II.  '  RuwU  v.  Dickson^  2  D.  &  War.  133. 

1  10  Sh.  15.  *  Lindsay  v.  AnHruther's  TV*.,  6  Feb. 

«  See  OiUetpie  v.  Donaldson' 9  7V«.,  22  1827,  5  Sh.  297,  N.E.  276 ;  Bendertofi 

Dec  1881,  10  Sh.  175  ;   Elliot  v.  Lord  v.  Burt,  16  Jan.  1858,  20  D.  402. 

Stair's  Trs,,  27  Feb.  1828,  2  Sh.  251,  *  EUiot  v.  Stairs  Trs.,  svpra. 

•  Lee  V.  Pain,  4  Hare,  201,  221. 
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OHAPTBRXL.  was  oiily  legitimate  when  used  in  corroboration  of  the  inference 
arising  from  other  circumstances ;  and  that  the  use  of  super- 
fluous words  in  one  part  of  a  will  was  insufficient  to  control  the 
proper  effect  of  words  in  another  part  of  the  same  instrument ;  for 
ejcpressio  earum  gum  iacite  insunt  nihil  aperatur.  As  an  argument 
in  corroboration  of  the  apparent  scope  and  purpose  of  the  posterior 
writing,  there  can  be  no  doubt  that  the  inference  deducible  from 
the  use  of  such  expressions  is  legitimate ;  and  to  this  extent  the 
Scottish  authorities  already  cited  support  the  principle  laid  down  by 
Lord  St  Leonards  and  Sir  J.  Wigram. 
Effect  of  the  1323.  Sometimes  there  is  a  difficulty,  in  consequence  of  the 

0U8  Un^agT  ambiguity  of  the  language  used  by  the  testator,  in  determining  to 
dupiicatioii*or  ^^**  extent  a  legacy  is  intended  to  operate  as  an  additional  pro- 
accumuUtion.  vision.  Thus  in  Smith  v.  Donaldson,^  a  testator,  after  having  by 
his  trust-settlement  appointed  his  trustees  to  pay  one-half  of  the 
free  proceeds  of  his  moveable  estate  to  his  wife,  added  a  codicil,  by 
which  he  bequeathed,  "  in  addition  to  the  legacies  contained  in  the 
deed  of  settlement  already  executed  by  me,"  the  interest  arising 
from  all  such  free  money  as  he  might  leave  behind  him  at  his 
death,  for  her  liferent  use ;  declaring  that  she  should  have  no  right 
to  the  principal  in  virtue  of  this  bequest.  Lord  Mackenzie  and  the 
Court  ruled  that  the  widow  was  entitled  to  the  capit-al  of  one-half 
of  the  estate  in  virtue  of  the  settlement,  and  to  the  interest  of  the 
other  half  in  virtue  of  the  codicil :  for,  though  no  interest  in  the 
principal  was  given  to  her  in  virtue  of  the  latter  bequest,  it  was 
given  to  her  by  the  settlement,  and  had  never  been  effectually 
taken  away.  In  Henderson  v.  Bart?  the  ambiguity  arose  from  the 
position  of  the  words  of  gift  in  the  second  instrument.  The 
testator,  by  his  antenuptial  contract,  had  secured  to  his  widow 
an  annuity  of  £100  Scots,  and  the  liferent  of  a  house  and  furniture, 
&C.  By  his  testamentary  settlement  he  gave  her  the  liferent  use  of 
certain  heritable  subjects,  adding  the  words, ''  and  these  in  addition 
to  what  is  provided  to  her  by  contract  of  marriage,  and  the  sum  of 
^  £8  sterling  yearly  during  all  the  days  of  her  lifetime."  In  such 
cases  the  principle  of  liberal  construction  is  to  be  applied. 
Legacies  given  1324.  If  in  One  of  the  testamentary  instruments  a  motive  is 
up^  different  assigned  for  the  gift,  and  in  another  a  legacy  of  the  same  sum  is 
given  for  a  different  motive,  or  without  any  assigned  motive,  the 
presumption  is  for  duplication ;  and  conversely,  where  two  legacies 
are  given  by  different  testamentary  instruments,  and  there  is  an 
exact  coincidence  both  in  the  sums  given  aud  in  the  motives 
assigned,  the  posterior  bequest  is  presumed  to  be  given  in  sub- 

1  S%n,Uk  V.  Donaldton,  10  June  1829,  *  JJendenon  v.  BmH,  16  Jan.  1853,  20 

7  Sh.  731  D.  402, 
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stitution.  The  cessation  of  the  motive  is  not  a  sufficient  reason  for  chapter  xl. 
presuming  a  revocation  of  the  legacy, — as  where  a  testator  gave 
legacies  of  £1000  each  to  her  nephews,  and  by  a  second  writing 
recalled  the  legacy  to  B.,  and  gave  the  sum  to  A.,  and  by  a  third 
legacy  renewed  the  legacy  to  B.,  it  was  held  that  A.  was  entitled 
to  two  legacies  of  £1000.^ 

1326.  It  would  appear  that  a  mere  similarity  in  the  motives  inference ofin. 
will  not  be  sufficient  to  redargue  the  presumption  for  accumulation  in^substitaSon 
if  the  sums  are  different ;  *  nor  will  a  coincidence  in  the  sums,  in  ^y™  similarity 

*  .  '.       of  motive  and 

the  absence  of  any  expressed  motive,  suffice  to  raise  a  presumption  from  pnnctaai 
for  duplication.  It  is  true  Lord  Thurlow  once  observed,  in  words  ^^ 
which  have  been  often  cited,  that  "  simple  repetition,  when  it  is 
exact  and  punctual,  has  been  regarded  as  sufficient  proof  that 
it  is  only  intended  for  repetition ; "  *  but  this  dictum  has  not  been 
recognised  as  authoritative  in  England,^  and  it  stands  in  direct 
opposition  to  the  authority  of  the  principle  laid  down  in  Stirling's 
case,^  upon  which  the  interpretation  of  double  legacies  in  the 
United  Kingdom  is  based.  Lord  FuUerton,  in  the  case  of  Hors- 
hrugh,  observed  that  the  Court  could  not  adopt  the  reasoning 
ascribed  to  Lord  Thurlow,  as  it  was  in  direct  opposition  to  the 
general  principle.  "  To  hold,"  he  said,  "  that  simple  and  punctual  Lord  Thur- 
repetition  of  a  legacy  of  the  same  amount  is  of  itself  sufficient  to  criticised* 
show  that  mere  repetition  and  not  duplication  was  intended,  is 
just  to  lay  down,  in  other  words,  that  separate  writings  do  not 
import  separate  legacies.  It  may  be  true  that,  when  the  repetition 
is  exact  and  punctual,  that  forms  a  circumstance  admitting  more 
easily  of  being  confirmed  by  additional  intrinsic  evidence.  But 
still,  some  such  additional  intrinsic  evidence  is  indispensable; 
and  In  the  absence  of  it  the  separate  writings  must  each  receive 
full  effect"®  The  assignment  of  a  special  motive  in  the  pos- 
terior writing  was  considered  to  be  a  sufficient  reason  for  holding 
one  of  the  legacies  to  be  additional,  in  a  case  where  there  was 
intrinsic   evidence   of  an   intention   to  revise, — leading,  in   the 

^  Wrighe%  Trs.  v.  Wriyht,  1889,  16  R.  *  See  Sir  Wm.  Grant's  observations  in 

677.  JBenyon  v.    Benyon,   17   Ves.   42 ;   also 

>  Lord  V.  Sutdiffe,  2  Sim.  273 ;  Hurst  Rock  v.   CaJlen,   6   Hare,  581,  where  a 

T.  Beech,  5  Madd.  352,  where  the  legacies  testatrix,   by  two    different    deeds,   be- 

were  given  for  faithful  service.     "  The  queathed  annuities  of  the  tame  amount 

presumption,"  said  Sir  John  Leach,  "  can-  to  her  servant  E.  H. ,  and  Wigram,  V. -C, 

not  be  raised  in  this  case,  although  it  be  held  that  they  were  given  cumulatively, 

admitted  that  the  motives  are  the  same,  as  the  word  servant  did  not  express  the 

inasmuch  as  the  sums  are  different."  motive,  but  was  only  descriptive ;  and 

*  Moggridge  v.  Thachwdly  1  Ves.  jun.  LdhUy  v.  Siockt,  19  Beav.  892. 

473.    This  case  was,  however,  foUowed,  "  Stirling  v.  Deaiu,  1704,  M.  11,442. 

and  Lord  Thurlow's    dtetum    cited   as  '  Uortibrugh  v.  Jlorthrvgh,  9  D.  383. 
authoritative  by  Wood,  V.-C,  in  TcUham 
v.  Drummond,  33  L.  J.  Ch.  438. 
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cBATm  xu  case  of  other  bequests  given  by  the  same  deed,  to  the  iuference 

that  they  were  intended  to  be  substitutionaL^ 
Praramptioii  1826.  The  intention  of  the  testator,  when  it  can  be  collected 

SSSI^i-P"-  from  the  in8t™menta  containing  the  legacies.  wiU  of  course  ovemde 
the  general  presumption  for  duplication  which  arises  in  the  absence 
of  such  intention.'    An  intention  to  substitute  one  legacy  for 
another  may  legitimately  be  inferred  in  the  following  cases: — 
wban  traUtor  Ftrsi,  where  the  second  instrument  expressly  refers  to  the  first  in 
sUuemeiSa''^   terms  which  indicate  an  intention  to  alter  its  provisions  in  the 
when  both      manner  of  revision,  and  not  merely  by  addition;'  secondly,  where, 
from  the  structure  and  form  of  the  settlements,  the  intention  is 
apparent  that  both  should  not  be  operative,  e,g,y  where  both  are 
total  settlements,^  or  where  the  second  instrument  is  a  total  settle- 
ment  intended   to  supersede  prior  informal  writings;^  thirdly, 
when  the  two  where  the  instruments  are  either  exactly  or  very  nearly  identical 
an  identical     ^  their  provisioDS — and  the  more  numerous  the  instruments  are, 

ill  acope  and 

BtO] 


aettlementa 
are  total; 


provistona ; 


the  inference  will  be  stronger — the  absence  of  any  material  variance 

between  the  prior  and  the  posterior  dispositions  of  the  estate  will 

be  converted  into  an  argument  that  the  intention  was  in  substance 

where  Moond    to  repeat  or  republish  the  prior  disposition ;  fourthly,  substitution 

aUered  cSrciinJ  "^^7  ^  inferred  where  the  form  of  the  disposition  is  altered  to 

stances.  meet  the  altered  circumstances  of  the  legatee,  or  to  constitute  a 

liferent  or  benefit  of  some  kind  in  favour  of  another  l^atee;^  and 


^  HorArwgK  ▼.  Hombr^K  (3d  case), 
1  Haich  1848,  10  D.  824,  826;  and 
Rxdgf  V.  Morrimm,  1  Br.  Ch.  Ca.  S8S, 
cited  by  Lord  President  Boyle ;  and  see 
hia  Lordship's  remark  in  9  D.  879.  The 
deoision  on  the  11th  point  in  HonbrugKt 
case  (9  D.  829)  appears,  at  first  sight, 
inconsistent  with  the  finding  on  the  point 
noticed  in  the  text ;  but  the  explanation 
probably  is,  that  the  direction  to  see 
certain  legacies  to  other  parties  paid,  waa 
not  a  motive  bat  a  condition  annexed  to 
the  beqaest. 

^  As  an  example  of  how  an  intention 
to  give  in  sabstitntion  is  deduced  from 
testamentary  writings,  reference  is  made 
to  Livingtion  v.  Livingtion,  7  Nov.  1861, 
8  Macph.  20. 

s  Baird  V.  Jaap,  15  July  1856,  18  D. 
1246  ;  HenderwH  ▼.  Bmti,  16  Jan.  1858, 
20  D.  402 ;  HortHn^K  v.  Honbrugh,  12 
Jan.  1847,  9  D.  829.  The  principle 
which  was  given  effect  to  in  most  of  the 
points  raised  in  that  case,  and  which 
Lord  President  Boyle  thought  had  been 
carried  too  far,  was  thus  stated  by  his 


Lordship : — "  Unless  it  appears  to  be 
clear  that  the  first  legacies  are  revoked 
when  the  second  legacies  are  given,  I 
think  that  the  legatees  are  entitled  to 
both  legacies.  I  do  not  say  there  must 
be  a  formal  revocation.  If  there  is  un- 
doubted evidence  of  a  revocation  of  the 
first  legacies  in  ike  utdemaU  viewed  as  a 
whole,  then  such  revocation  must  receive 
effect  **  (9  D.  380). 

^  BetUtie  v.  Tkonuon,  21  June  1861 
23  D.  1163  ;  Stewart  v.  BaUlu.  27  Jan. 
1841,  8  D.  468.  See  Grant  v.  Stoddart, 
28  June  1852,  1  Maoq.  163,  and  11  D. 
860 ;  SeOer  v.  Stephen,  21  June  1855, 
17  D.  975. 

*  Brander'e  Tr$,  v.  Andenon,  1883, 
10  R.  1258. 

*  Free  Church  qf  ScoOand  v.  Mather, 
1887,  14  R.  833.  The  second  bequest  of 
£6000  to  tlie  Free  Church  was  made  sub- 
ject to  an  additional  liferent,  and  it  was 
held  that  the  second  bequest  was  only  a 
qualification  of  the  first  in  favour  of  the 
liferenter. 
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lastly,  where  the  second  provision  is  demonstrative,  t.c,  when  it  cHAprmxL. 
only  points  out  a  fund  from  which  the  original  provision  shall  be 
paid  or  made  good.^ 

1327.  (1.)  An  example  of  the  first  of  these  elements  of  in- Example  of 
tention  occurs  in  the  expressions  used  in  the  last  testamentary '*^'°''' 
writing  of  I-ady  Baird  Preston,*  where  the  testatrix  having  referred 

to  the  diminution  of  her  resources  as  a  reason  for  altering  her  list 
of  legacies,  it  was  justly  held  that  the  alteration  contemplated 
must  have  been  an  alteration  which  would  have  the  effect  of 
detracting  from,  and  not  of  adding  to,  the  charges  on  her  estate, 
and  that  the  legacies  given  by  that  instrument  were  accordingly 
substitutionary,  in  so  far  as  they  were  ejvsdem  generis  with  those 
given  in  previous  writings,  though  different  in  amount.* 

1328.  (2.)  As  to  the  second  element  of  intention,  it  has  been  Rule  that  the 

Iftsfc  of  two 

sufficiently  considered  in  commenting  on  the  class  of  cases  in  which  total  settie- 
the  principle  has  been  laid  down,  that  if  both  settlements  embrace  ^^^^  ^"' 
dispositions  of  the  legal  as  well  as  the  beneficial  estate,  one  of  them 
only  is  capable  of  being  effectuated,  and  therefore  the  posterior 
settlement,  as  containing  the  expression  of  the  testator's  last  will, 
is  to  be  preferred.* 

1329.  (3.)  The  similarity  of  the  different  testamentary  instru- inference  firom 
ments,  and  the  repetition  in  them  of  a  number  of  legacies  of  the  fSty*of  the 
same  amount,  were  among  the  main  reasons  which  induced  the  i«>»trninent8. 
Court  to  reject  the  claims  of  the  legatees  for  double  and  triple  pro- 
visions in  the  cases  of  Horsbrugh  ,and  Baird,  which  have  been  so 

often  referred  to.  It  appears  from  Messrs.  White  and  Tudor's 
analysis  of  the  Chancery  decisions  that  this  is  considered  in  Eng- 
land also  to  be  a  sufficient  reason  for  rejecting  the  supposition  of 
duplication.^  To  this  head  also  may  be  referred  the  case  of  Arres' 
Tinidees,^  where  a  testator,  by  separate  writings,  bequeathed  to  his 
natural  son  £4000,  and  then  £6000,  with  conditional  institutions 
which  were  nearly  identical,  and  the  second  provision  only  was 
found  to  be  due.  It  is  noticeable  that  in  the  second  writing  the 
testator  declared  his  intention  to  dispose  of  his  ''  whole  worldly 
affairs,"  and  if  both  writings  had  received  effect  his  estate  would 
have  been  nearly  exhausted — a  circumstance  which  is  not  noticed 
in  the  decision.    It  is  difficult  to  reconcile  this  case  and  the  case  of 

1  Chivat'  Tr».  v.  Chivoi,  17  Oct.  1893,  when  I  hope  to  add  to  the  list."    See 

81  S.L.R.,  p.  1.  18  D.  1251. 

'  The  words  referred  to  are  :  — "  The  '  See  also  Terment  ▼.  Dunsmure,  1878, 

enormoTiB  expense  into  which  I  have  beei  6  R.  150. 

led  bj  lawstdts  having  circnmscribed  very  ^  Chapter  XXI.,  Section  Y. 

much  my  fnnds,  I  have  this  day  altered  '  2  Wh.  &  T.,  6th  ed.  860,  and  1  Rass. 

my  list  of  legacies.    .     .    .     Legacies  to  ft  M.  102,  note  ;  and  Methuen  v.  Metkuen, 

be  reconsidered  when  I  know  the  end  of  2  Phill.  416,  there  referred  to. 

the  Chancery  suit,  which  I  expect  daily,  <  Arrti*  Trs,  v.  Mather,  1881,  9  R.  107. 
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CaAPrBR  XL. 


Alteration  of 
the  destiDation 
in  oonaequenoe 
of  altered  cir- 
cumiitancea  of 
the  legatee. 


English  cases. 


Presumption 
against  dupli- 
cation,  where 
same  le^^y  is 
twice  given  by 
the  same  in- 
strument. 


Muir's  Trudees}  which  was  decided  only  a  few  weeks  later  by  the 
other  DivisioD  of  the  Court 

1330.  (4.)  Where  the  posterior  bequest  is  settled  in  a  different 
manner  from  the  prior,  and  the  alteration  in  its  terms  has  a  mani- 
fest reference  to  some  change  in  the  situation  of  the  legatee,  the 
presumption  for  duplication  is  taken  away.    This  is  the  principle 
of  the  case  of  Belshea  v.  Murray ^^  which  is  so  frequently  referred  to 
in  the  reports  of  the  cases  occurring  in  the  early  part  of  this  century 
The  testator,  Anthony  Murray,  by  his  first  general  settlement, 
bequeathed  to  his  niece,  Emilia  Murray,  a  legacy  of  £300,  payable 
at  the  first  term  after  her  rimrrUige,  with  interest  thereafter,  and  an 
annuity  of  £17  payable  until  marriage.     He  afterwards  executed  a 
second  settlement  bearing  reference  to  the  first,  and  adopting  the 
legacies  contained  in  it.    The  niece  afterwards  married,  and  had 
issue  two  sons ;  and  Mr.  Murray  then  executed  a  bond  of  provision 
in  favour  of  the  family,  by  which  he  bound  his  executors  in  pay- 
ment of  a  legacy  of  £1200,  payable  to  the  lady  for  her  liferent  use, 
and  to  her  children  in  fee  ;  whom  failing,  to  her  husband,  subject 
to  a  power  of  division.    Both  legacies  were  claimed,  but  the  executor 
maintained,  successfully,  that  as  the  first  legacy  was  given  to  the 
niece  with  reference  to  her  then  condition  as  a  single  woman,  and 
the  testator  had  afterwards  settled  funds  of  larger  amount  upon 
herself  and  her  family,  it  must  be  presumed  that  this  was  all  he 
intended  to  give.'    The  Lords  found  the  legacy  of  £300  not  due. 

1331.  On  the  same  view  of  the  most  probable  intention,  Lord 
Alvanley,  by  two  decisions,*  cited  with  approbation  by  Sir  J. 
Wigram,*  established  the  principle  that  if  a  testator  has  given  a 
legacy  to  a  family  of  children  without  naming  them,  and  if,  after 
the  family  has  either  increased  or  diminished  in  number,  he  leave 
a  legacy  to  the  same  children  by  name,  the  later  l^acy  shall  be 
taken  as  substitutionary  to  the  former. 

1332.  11.  Legacies  given  by  the  same  Instrument— Dltu- 
CATION  OF  Specific  Legacies. — Legacies  of  quantity  given  by  the 
same  instilment  to  the  same  person,  if  equal  in  amount,  are,  accord- 
ing to  the  doctrine  of  the  English  law,  to  be  regarded  as  repetitions 
of  one  and  the  same  bequest ;  the  repetition  being  held,  upon  a 
view  sanctioned  by  the  Civil  Law  •  to  arise  from  forgetf ulness.^   And 


1  9  R.  352,  cited  above,  pp.  725-6. 

>  Bdshe*  V.  Murray,  1752,  M.  11,361. 

'  The  pMBages  cited  from  the  text  of 
the  Civil  Law  were -Dig.  (De  Le^tis), 
lib.  80,  tit  1,  fr.  34,  §  8  ;  Ub.  81,  tit.  1, 
fr.  22  ;  Dig.  (De  Dote  Pnelegata),  lib. 
33,  tit.  4,  fr.  1,  §  14  ;  Cod.  (De  Legatie), 
lib.  6,  tit.  37,1.  11. 


^  Allen  V.  Callow,  3  Ves.  289  ;  Oiborne 
V.  D.  ofleedi,  5  Ves.  369. 

"  Lee  v.  Pain,  4  H&re,  212. 

<  See  Dig.  lib.  84,  tit  1,  fr.  18,  and 
lib.  34,  tit  4,  fr.  9. 

'  In  one  of  the  later  caaes,  ManninQ  v. 
Tketiger,  3  My.  &  K.  29,  the  principle  i^ 
very  difltincUj  brought  oat    The  bequest 
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slight  differences  in  the  forms  of  the  dispositions — as,  for  example,  chapter  xl. 
where  the  one  legacy  is  to  a  wife  simply,  and  the  other  is  destined 
to  her  separate  use  ^ — will  not  entitle  the  legatee  to  the  benefit  of 
a  double  bequest.  On  the  other  hand,  legacies  of  unequal  amount 
given  to  the  same  person,  and  contained  in  the  same  instrument,  are 
deemed  to  be  cumulative  ;  and  it  is  immaterial  whether  the  larger 
bequest  is  prior  or  subsequent  in  local  position  to  the  smaller.^ 

1333.  In  the  Scottish  cases  upon  double  legacies  given  by  the  But  where  the 

two  leflTB/cios  cure 

same  instrument,  the  provisions  have  been  for  the  most  part  of  not  ejusdein 
diflPerent  characters,  e.ff.y  an  annuity  or  life  interest,  and  a  pecuniary  ^^^)^'^^^ 
legacy ;  in  which  case  there  can  be  no  doubt  that  both  are  due.^ 
In  Suth&i'land  v.  SutJierland's  Executors  *  the  testator  desired  that 
after  payment  of  his  debts  the  sum  of  £200  should  be  laid  out  at 
interest,  to  be  paid  yearly  to  his  reputed  daughter  ;  and  that  in 
case  of  her  marrying  with  the  consent  of  his  executors,  £100 
should  be  paid  and  secured  as  her  portion.  The  Lord  Ordinary 
held  that  on  payment  of  the  marriage  portion  the  liferent  ought 
to  be  restricted  to  £100  ;  but  the  Court  altered,  and  preferred  the 
claimant  to  the  liferent  of  the  sum  of  £200,  as  well  as  to  the  legacy 
of  £100. 

1334.  The  case  which  perhaps  comes  nearest  to  that  of  simple 
repetition  in  the  same  instrument  (where  substitution  would  be 
implied)  is  that  of  MInnes  v.  WAlister?  The  words  of  the  bequest 
were :  "  I  give  and  bequeath  to  each  of  my  sisters,  Susanna  and 
Margaret,  £200  stg.  each,  with  an  additional  sum  of  £200  stg.  to 
be  given  to  Margaret,  which,  with  the  aforesaid  £200,  is  to  be 


was  as  foUows  : — ''I  give  to  my  brother 
G.  T.  of  London,  from  and  immediately 
after  the  decease  of  my  husband,  R.  W., 
and  in  default  of  issue  of  our  marriage, 
£100  stg.  ;  also  to  my  said  brother  0.  T. 
an  annuity  of  £50  stg.  for  life,  to  com- 
mence from  the  day  of  the  death  of  my 
husband,  R.  W.,  and  such  default  of  issue 
as  aforesaid,  and  to  be  paid  to  him  half- 
yearly  ;  also  to  my  brother  C.  T.,  of  or 
near  the  city  of  London,  the  sum  of  £100 
stg."  Lord  Cottenham  was  of  opinion 
that  the  testatrix's  brother  was  entitled  to 
the  anniuty,  and  to  one  legacy  only  of 
£100.  See  also  Brine  v.  FerrUr,  7  Sim. 
549  ;  Early  v.  MiddleUmy  14  Beav.  453  ; 
Early  v.  Benbow,  2  ColL  342  ;  Ilolford  v. 
TToorf,  4  Ves.  76. 

*  Greenwood  v.  Oreen-wood,  1  Br.  Ch. 
Ca.  31,  note ;  Garth  v.  Meyrick,  1  Br. 
Ch.  Ca.  30. 

*  See  Currie  v.  PUe,  where  a  testator 


gave  his  son  £1000  absolutely,  payable  on 
his  attaining  majority ;  and  nfter  provid- 
ing for  his  maintenance  and  education  tUl 
he  arrived  at  majority,  added,  "  and  then 
I  give  him  £5000."  Lord  Thurlow  held 
that  the  son  was  entitled  to  £6000  ;  2  Br. 
Ch.  Ca.  225.  See  the  subsequent  cases 
in  2  Wh.  &  T.,  6th  ed.  360. 

'  See  Baird  v.  Jaap,  18  D.  1246  ;  and 
the  cises  of  M'Innet  and  Sutherland, 
infra.  In  the  first-mentioned  case,  the 
testatrix  gave  a  legacy  in  this  form  : 
"  To  Lord  Dunfermline,  £2000  thousand 
pounds."  This  was  held  to  be  a  legacy  of 
£2000,  on  the  ground  that  the  sum  was 
plainly  set  down  in  figures,  and  the  words 
that  followed  it  did  not  affect  it  either  in 
the  way  of  increase  or  diminution. 

*  Sutherland  v.  Sutherland's  Exrs.,  22 
Nov.  1825,  4  Sh.  220,  N.E.  222. 

*  M'lnnes  v.  M*Ali»ier  (1st  case),  29 
June  1827,  5  Sh.  862,  N.E.  801. 
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cHAmnixL.  settled  upon  herself  for  life."    Tlie  testator  also  burdened  his  heir 
with  an  annuity  of  £100  a  year  in  favour  of  his  sister  Margaret. 
Here  the  annuity  was  clearly  additional,  being  a  provision  of  a 
different  nature  horn  the  l^^cies  of  capital,  and  also  charged  upon 
different  estate.    The  two  legacies  of  £200  were  both  due,  because 
the  one  was  expressed  to  be  "  additional "  to  the  other ;  and  it  was 
so  found  by  the  judgment  of  the  Court. 
Specific  icttcy        1335.  Where  a  specific  legacy  of  the  same  thing,  whether  by 
b  DMnawiJjif  ^^®  Same  or  by  different  instruments,  is  given  to  the  same  person, 
repetition.       the  second  bequest  is  obviously  a  repetition  of  the  first,  because 
the  same  subject  cannot  be  twice  effectually  given.^    The  operation 
of  the  principle  has  been  extended  by  our  Courts  to  the  case  of 
demonstrative  legacies — e.g.,  a  legacy  of  a  sum  of  money  given  for 
the  purpose  of  purchasing  an  article  of  ornament,'  and  legacies  of 
small  sums  of  money  to  be  given  in  charity,  in  the  shape  of 
clothing  or  fuel,  to  the  poor.' 
Eztrinaic  eW-  1336.  It  was  the  opinion  of  the  Lord  Justice-Clerk  Hope  *  that 

di^insUDcw^  extrinsic  evidence  as  to  the  intention  of  the  testator  was  in  no  case 
•dffliMibie.  admissible,  as  there  was  no  reason  for  making  in  regard  to  such 
questions  an  exception  to  the  general  rule,  according  to  which  the 
evidence  of  intention  must  arise  on  the  face  of  the  instrument  In 
England  a  distinction  has  been  taken  between  the  cases  in  which 
the  Court  raises  the  presumption  against  the  intention  of  a  double 
gift,  and  those  in  which  the  presumption  is  in  favour  of  duplica- 
tion. In  the  former  class  of  cases,  extrinsic  evidence  is  admitted 
to  rebut  the  presumption  against  the  reception  of  the  words  of 
bequest  in  their  literal  signification  ;  in  the  latter,  such  evidence  is 
wholly  excluded  ;  the  principle  being,  that  evidence  is  receivable  in 
support  of  the  writing,  but  not  in  contradiction  to  it^  Extrinsic 
evidence  is  also  admissible  in  England  regarding  the  fortune  and 
the  circumstances  of  the  testator  at  the  time  of  making  his  will;^ 
and  for  this  purpose  extrinsic  evidence  would  also  appear  to  be 
admissible  according  to  the  rules  of  our  own  law.^ 

1337.  With  respect  to  the  question,  how  far  an  additional  or  a 


^  Edgar  v.  HamUUnCi  Tn.,  12  June 
1828,  6  Sb.  963.  Per  curiam  in  HooUif 
V.  JfaUon,  1  Br.  Ch.  Ca.  890 ;  and  see 
D.  of  SL  Albam  v.  BeaueUrk,  2  Atk. 
638  ;  Ridges  v.  Marriton,  1  Br.  Ch.  Ca. 
393  ;  Suisse  v.  Lowther,  2  Hare,  432. 

^  Borsbrugh  v.  Horsbrugh  (5th  point), 
9  D.  829 ;  aee  the  President's  opinion, 
830. 

'  Horsbrugh  v.  Horsbrugh,  ut  sujpra 
(8th  point)  ;  and  see  Baird  v.  Jaap,  18 
D.  1246. 


«  9  D.  341. 

'  Per  Sir  John  Leach,  HurA  ▼.  BeeA^ 

5  Madd.  351  ;  Lee  v.  Pain^  4  Hare,  216, 
per  Wigram,  V.-C.  ;  Haa  v.  JKB,  1  D. 

6  War.  116  ;  Charier  v.  Charier,  L.R.  7 
Eng.  &  Ir.  App.  364 ;  see  Lord  Cains' 
opinion  at  p.  376. 

<  MaHin  v.  Drinkwater,  2  Beav.  215 ; 
Guy  V.  Sharp^  1  My.  &  K.  589. 

7  See  Chapter  XX.,  Section  Y. 
(Extrinsic  Evidence). 
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substitutionary  legacy  is  subject  to  the  conditions  and  incidents  of  chaptbb  xl. 
the  original  legacy,  or  to  the  destination  impressed  upon  it,  no  very  whether 
distinct  authority  is  to  be  found  in  our  Keports.    It  is  clear,  from  i^gubjecTto^ 
the  actual  result  of  the  decisions,  that  special  destinations  will  not  the  conditions 
be  implied  in  additional  legacies  ;  ^  but  as  to  conditions,  there  is  of  the  tint, 
greater  reason  for  presuming  an  intention  that  they  should  continue 
in  operation  until  expressly  revoked.*    In  England  the  rule  appears 
to  be,  that  a  subsequent  legacy,  whether  substitutionary  or  accumu- 
lative, will  be  affected  by  the  conditions  of  the  prior  legacy,  unless 
a  contrary  intention  is  manifested ;  but  that  a  legacy  given  as  a 
new  and  independent  bequest — e.^^.,  if  the  prior  legacy  be  expressly 
revoked — ^is  not  affected  by  such  conditions ;  and  that  in  no  case 
is  the  subsequent  gift  affected  by  ulterior  destinations  impressed 
upon  the  prior  gift.  * 

*  Lindtay  v.  AnttnUher's  Trs,,  6  Feb.  '  Harvey  v.  Harvey  %  Trs.,  28  June 

1827,  5  Sh.  297  ;  StraUm*»  Tn.  v.  Cun-  I860,  22  D.  1310. 

ingham,  10  March  1840,  2  D.  820 ;  see,  ^2  Wh.   &  T.'s  Leading  Cases,  6th 

however,   Horabrugh  v.  Hortbrugh  (2d  «d.  862,  where  the  deoiaiong  are  referred 

point),  10  D.  824,  and  Murray  v.  Smithy  to. 
2  Feb.  1831,  9  Sh.  378,— a  special  case. 
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Limits  and 
method  of  ex  • 
pottitioQ  of  the 
subject. 


1.  Satisfaction    of    Legacies   bt 

Provisions. 

2.  Satisfaction  of  Onerous  Pro- 

visions BT  Legacies. 


3.  Satisfaction  of  Debts  by  Lega- 

cies. 

4.  Satisfaction   of  LsGAass  and 

Provisions  by  Advances. 


1338.  Satisfaction  has  been  defined  to  be  the  donation  of  a 
thing,  with  the  intention,  expressed  or  implied,  that  it  is  to  be 
taken,  either  whollj  or  in  part,  in  extinguishment  of  some  prior 
claim  of  the  donee.'  In  one  class  of  the  cases  which  we  have 
occasion  to  consider,  satisfaction  is  presumed  from  the  mere  cir- 
cumstance of  a  provision  being  granted  to  a  person  for  whom  the 
granter  was  under  an  obligation  to  provide, — a  presumption  which 
is  expressed  by  the  maxim,  debitor  nan  prcesumitur  danare.  In 
another  class  of  cases,  the  presumption  of  satisfaction  does  not 
arise,  and  it  lies  with  the  granter's  representatives  to  prove  that 
there  was  an  intention  to  satisfy  or  adeem  the  prior  provision. 
The  English  cases,  to  the  authority  of  which  so  much  weight  is 
due  in  relation  to  questions  in  the  law  of  legacies,  offer  but  a 
very  uncertain,  and  sometimes  a  misleading  light,  in  relation  to 
the  law  affecting  obligatory  provisions;  this  chapter  is  therefore 
based  exclusively  upon  native  authority. 


SECTION  I. 


Satisfaction  of  Legacies  by  Provisions. 

By  the  law  of  1339.  If  a  father  gives  the  same  sum  of  money  to  a  child  by  two 
1^0  pwump'^  ^^'''^^^^  instruments,  unless  it  appears,  either  expressly  or  by 
tion  tnat  a  necessary  implication,  that  he  intended  the  one  to  be  in  satisfaction 
in  satisfacUoQ  of  the  other,  the  law  of  Scotland  will  not  presume  that  he  had  that 

of  a  provision. 


^  The  term  ademption,  which  was  used 
in  the  Civil  Law  to  denote  the  implied  re- 
vocation of  legacies,  has  in  England  been 
employed  in  a  more  restricted  sanse,  to 
express  the  satisfaction  of  one  provision 
by  a  sabseqaent  provision  of  a  different 
nature  ;  eg.,  the  satisfaction  of  a  l^^cy 
by  a  marriage  portion,  or  the  satisfaction 


of  a  debt  or  portion  by  a  legacy.  In  that 
sense  it  has  also  come  into  use  in  Soottiih 
practice.  See  Kippen  t.  Dafiey,  cited 
infra ;  Inst  2,  21  (De  Ademptiooe 
Legatorum);  Dig.  lib.  84,  tit  4  (De 
Adimendis  vel  Transferendis  Legatis). 
«  2  Wh.  &  T.  L.  C.  6th  ed.  882. 
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intention.^  It  was  at  one  time  supposed  that  there  was  such  a  chapter  xu. 
presninptioQ ;  and  it  has  been  ai^ued  with  much  force,  that  the 
presumption  against  double  portions,  which  was  understood  to  be 
admitted  in  the  law  of  England,  is  no  more  than  the  expression  of 
a  legitimate  inference  as  to  the  probable  intention  of  the  granter  in 
the  absence  of  other  elements  of  proof.  Thus,  it  has  been  argued, 
if  a  parent,  having  left  by  his  will  a  legacy  of  £10,000  to  his 
daughter,  afterwards  settles  £10,000  upon  her  on  the  occasion  of 
her  marriage,  his  intention  would  in  ninety-nine  cases  out  of  a 
hundred  be  defeated  if  she  were  allowed  to  take  the  legacy  as  well 
as  the  provision.*  Nor  is  authority  wanting  to  support  the  theory 
of  presumed  satisfaction.  In  addition  to  the  cases  subsequently 
referred  to,  there  is  the  dictum  of  Erskine,  who  says :  "  A  settle- 
ment to  a  daughter  in  a  marriage-contract  is  presumed  to  be  granted 
in  satisfaction  or  solution  of  all  former  provisions,  though  it  should 
not  bear  the  words  '  in  satisfaction ; '  because  provisions  granted 
by  fathers  in  marriage-contracts  are  generally  intended  to  compre- 
hend the  whole  estate  that  is  to  be  expected  by  the  husband  from 
the  wife  or  her  father  in  the  name  of  tocher."  ^ 

1340.  The  doctrine  here  stated  must  now  be  regarded  as  Erronecms  doc- 
erroneous.  When  the  question  came  for  the  first  time  before  the  by'Eilkfne.*^^" 
House  of  Lords,  in  the  case  of  Kippen  v.  Kippen's  Trustee,  it  was 

found  that — omitting  one  or  two  cases  in  which  the  Court  appears 
to  have  drawn  the  inference  of  satisfaction  from  evidence  of  inten* 
tion  in  the  deed,  rather  than  to  have  presumed  it — there  was  no 
authority  for  the  proposition  as  Erskine  had  laid  it  down.  The 
cases  on  which  reliance  had  been  placed  were  authorities  for  the 
converse  of  the  proposition ;  that  is,  they  established  that  there 
is  a  presumption  for  satisfaction  when  a  father  leaves  a  legacy  to 
a  child  for  whom  he  has  undertaken  to  provide  by  a  previously 
executed  contract. 

1341.  The  observation  of  Erskine,  however,  although  no  longer  Satisfactioii 
to  be  received  as  the  statement  of  a  legal  presumption,  is  an  obser-  SJm  evidence 
vation  which,  when  used  arguendo,  may  be  entitled  to  weight,  the  Jhi  terms^of*** 
question  always  being,  what  was  the  intention  of  the  father  in  the  snUeqaent 
giving  the  portion?*     The  terms  of  the  settlement — the  coin-^  ' 
cidence  of  the  two  provisions  as  regards  amount,  and  the  form  of 

the  destination,  &c. — ^viewed  in  connection  with  the  manner  in 
which  the  father  has  dealt  with  his  other  children,  may  raise  a  pre- 
sumption against  duplication.    "  There  is,"  said  Lord  Colonsay,  in 

^  Per  Lord  ChanoeUor  Chelmsford  m  '  Ersk.  8,  3,  98.    See  Stair,  1,  8,  2 ; 

Kippen  v.  Kippen* i  Tr,,  8  Maoq.  238.  and  Bankton,  voL  i.  p.  154,  where  the 

*  Per  Lord  Cranworth  in  Kippen  v.  same  doctrine  was  thought  to  be  implied. 

Kippen* 8  Tr.,  3  Maoq.  246 ;  and  see  Lord  ^  Per  Lord  Wenaleydale,  3  Maoq.  259. 
Deas'  opinion,  18  D.  1189. 

VOL.  L  3  \ 
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cBAPTKR  zu.  a  passage  quoted  with  approbation  in  the  appea],  "in  certain  cases, 
such  a  presumption ;  and  that  presumption  is  more  or  less  strong 
according  to  circumstances.  It  is  not  peculiarly  strong  when  the 
one  provision  is  in  a  will  and  the  other  in  a  marriage-contract. 
It  is  said  that  the  presumption  is,  that  a  father  brings  forward 
everything  at  the  marriage  of  his  daughter,  in  order  to  secure  the 
best  terms  he  can  from  the  future  husband,  but  this  rule  is  too 
broadly  stated.  It  only  means  that  there  is  a  presumption  that 
he  brings  forward  everything  that  he  has  in  contemplation  of 
doing  for  her — all  that  he  intends  to  bind  himself  to  do,  but  not 
all  that  he  may  do."  * 
Bute  of  the  1342.  After  an  elaborate  examination  of  all  the  authorities 

npon^impHed  by  the  Court  in  Scotland  and  thereafter  by  the  Lords  who  took 
Mtisfacuon.  ^^  ^^  |.jjg  decision  on  appeal,  it  has  been  settled  that  there  is  no 
presumption  in  the  law  of  Scotland  against  double  portions  in 
cases  where  the  original  provision  is  voluntary  and  revocable.^ 
According  to  the  opinions  expressed  in  a  more  recent  case  in  the 
Court  of  last  resort,  it  would  appear  that  the  presumption  is 
subject  to  a  corresponding  restriction  under  the  law  of  England, 
and  that  the  question  whether  a  legacy  is  adeemed  by  a  marriage- 
contract  provision  is  purely  one  of  intention.*  In  the  observations 
of  Lord  Chelmsford,  Ch.,  we  perceive  a  different  method  of  reason- 
ing, quite  opposed  to  that  which  prevails  with  us.  "  The  ques- 
tion," said  his  Lordship, "  whether  a  gift  in  a  will  is  to  be  con- 
sidered as  a  satisfaction  of  a  portion  given  by  settlement,  or  a 
portion  given  by  settlement  is  to  be  taken  as  an  ademption  of  a 
gift  by  will,  is  one  of  intention.  It  is  certainly  easier  to  arrive  at 
a  conclusion  as  to  that  intention  where  the  will  precedes  the 
settlement  than  where  the  settlement  is  first  and  the  will  follows. 
In  the  case  where  the  revocable  instrument  is  first,  and  a  portion 
is  given  by  it  if  the  event  of  marriage,  or  any  other  occasion  for 
advancing  a  child,  should  afterwards  occur,  it  may  very  reasonably 
be  supposed  that  the  parent  has  anticipated  the  benefit  provided 
by  the  will,  and  has  intended  to  substitute  for  it  the  new  provision, 
either  entirely  or  p7*o  tanto.  But  where  an  irrevocable  settlement 
is  followed  by  a  will,  it  is  not  so  easy  to  infer  that  an  additional 
benefit  was  not  intended  by  the  testator,  except  where  he  ex- 
pressly declares  his  intention  to  be  otherwise,  or  where  the  gift 
in  the  will  and  the  portion  in  the  settlement  so  closely  resemble 
one  another  as  to  lead  to  a  reasonable  intendment  that  the  one  was 
meant  to  be  substituted  for  the  other."  * 

1  18  D.  1176.  The  case  of  Kippen  v,  KippaCt  TV.  wt6 

'  Kippen  v.   KippetCt  Tr,,   21    May  referred  to  as  an  authority  at  the  bar, 

1858,  8  Maoq.  203,  afiSmning  18  D.  1137.  and  by  Lord  Golonsay  in  his  opinion. 

'  Lard  Chichester  v.  Coventry,  14  May  *  Iaw  Rep.  2  £ng.  k  It,  App.  82. 

1867,  Law  Rep.  2  Eng.  &  Ir.  App.  71. 
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1343.  The  earliest  cases  upon  the  satisfaction  of  marriage-cou-  chaptkb  xli. 
tract  provisions  by  legacies  are  the  two  to  which  Lord  Cranworth  Cases  in  which 
referred  in  the  leading  case.^    In  the  case  of  Dow  v.  Dow,  a  bond  ^w^inferrod, 
of  provision  granted  by  a  father  to  his  daughters,  and  made  payable 

by  his  son  out  of  the  heritable  estate,  was  held  to  be  satisBed  by  a 
tocher  which  had  been  paid  by  the  father  at  the  time  of  the 
daughter's  marriage.  In  this  case  the  evidence  of  an  intention  to 
adeem  was  certainly  not  strong;  and  it  would  rather  appear,  as 
Lord  Cranworth  suggested,  that  the  Court  had  gone  upon  the 
principle  of  a  universal  presumption  against  double  portions.  The 
other  case  referred  to,  that  of  Belshes  v.  Murray^  is  scarcely  a  case 
in  point,  for  although  the  second  provision  was  given  as  a  marriage 
portion  to  a  lady  to  whom  the  donor  had  previously  given  a 
bequest  by  bond  of  provision,  yet  the  donor  in  this  case  was  a  col- 
lateral relative ;  and  it  does  not  appear  that  he  stood  in  loco  parentis 
to  the  donee.  The  case  was  ai'gued  as  a  question  upon  double 
legacies,  under  which  subject  it  has  accordingly  been  classed.'  The 
prior  legacy  was  held  to  be  satisfied  by  the  provision,  apparently  on 
the  view  that  the  alteration  in  the  circumstances  of  the  legatee, 
consequent  upon  marriage,  had  induced  the  graiiter  to  bestow  the 
second  provision  (which  was  considerably  larger  than  the  first,  and 
was  settled  upon  the  children  in  fee)  in  substitution,  and  not  accu- 
mulatively. To  the  same  category — that  of  double  legacies — we 
may  refer  the  case  of  Moricrieff  v.  Nasmyth^  where  it  was  found 
that  a  legacy  of  £100,  bequeathed  by  a  testator  to  a  lady  whom  he 
afterwards  married,  was  not  extinguished  by  her  marriage  and 
acceptance  of  a  jointure  in  full  of  all  she  could  claim  by  her 
husband's  death.^ 

1344.  Of  the  two  modem  decisions  founded  on  in  the  leading  Modem  deci- 
cases,  one  ®  may  be  passed  over  in  the  meantime,  as  it  is  a  case  re-  JSufiSion  of 
lating  to  the  satisfaction  of  an  onerous  provision  by  a  legacy.    The  ^^^^^  ^ 
other  case,  Grant  v.  Anderson^  decided  in  the  same  year,  is  more 
germane  to  the  matter.    By  a  settlement  made  in  1829  the  testator 
bequeathed  £2000  to  his  daughter,  "  to  be  set  aside  for  her  at  the 

first  term  of  Martinmas  or  Whitsunday  after  his  death,  and  to 
carry  interest  unto  her  from  the  said  term  until  paid  ;  the  said  sum 

^  Dow   y.    DoWy    1681,    M.    11,477  ;  because  the  two  provisions  were  ejttsdem 

BeUhea  v.  Murray^  1752,  M.  11,361.  generis.     This  at  least  proves  that  the 

'  BeUhes  ▼.  Murray,  mpra,  questiun  of  satisfactioh  was  regarded  as 

'  Chapter  XL.  qucutio  vUuntatia. 

*  Moncrieff  v.    Ncumyth,    1798,    M.  ^  Nimmo  in  R.  and  S.  of  AuchirU)lanef 

11,380.  29  June   1841,   3  D.   1109.     See  next 

'^  The  Court  found,  however,  that  an  Section. 

annuity  bequeathed  to  the  lady  under  ^  Orant  v.  AndertoUj  19  Nov.  1840,  3 

the  same  settlement  wa4  satisfied  by  the  D.  89. 
marriage-contract    provisions,    probably 
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cHAPTKR  lu.  to  be  vested  for  her  behoof  on  good  heritable  or  personal  security, 
and  to  continue  so  to  be  vested  even  after  her  marriage,  if  such 
shall  ever  happen,  so  that  the  principal  sum  shall  form  a  provision 
for  her  and  her  family."  In  the  following  year  he  became  a  party 
to  the  antenuptial  contract  of  marriage  between  his  daughter  and 
the  pursuer,  and  thereby  bound  himself  to  lay  out,  at  the  first  term, 
&c  (as  before),  the  sum  of  £2000  sterling,  upon  sufficient  bond, 
heritable  or  moveable,  for  the  liferent  use  of  the  spouses  and  the 
survivor  of  them,  and  to  the  children  of  the  marriage  in  fee,  with 
a  power  of  changing  the  securities,  an  obligation  to  reinvest,  and 
a  clause  excluding  the  husband's  ji^s  marili, 

1346.  Here  it  will  be  observed  that  there  was  substantial 
identity,  not  only  in  the  sums,  but  in  the  destination  and  the  con- 
ditions of  the  trusts  under  which  the  two  provisions  were  granted. 
Accordingly  the  Court,  dealing  with  the  question  as  one  of  inten- 
tion, found  that,  ''according  to  the  true  construction  of  the 
marriage-contract,  to  which  the  late  Mr.  Anderson  was  a  party, 
the  provision  thereby  secured  to  the  pursuers  was  in  satisfaction 
and  implement,  on  his  part^  of  the  provision  previously  made  by 
Mr.  Anderson  to  his  daughter,  the  pursuer,  in  his  trust-settlement."  ^ 
Lord  Mackenzie,  indeed,  seemed  to  have  considered  that  there  was 
a  presumption  for  the  satisfaction  of  l^acies  of  a  similar  nature, 
and  even  stronger  than  that  which  obtains  in  reference  to  the 
satisfaction  of  provisions,  though  he  afterwards  rested  his  opinion 
Qnestioa  upon  the  ground  of  intention.  But  the  true  principle  was  stated 
Lwlowlertoii  ^7  ^^  FuUertou,  who  said  : — "  I  cannot  admit  that  the  principle 
M  one  of  in-  laid  dowu  by  Erskine  is  applicable  here;  for,  in  all  the  cases  in 
which  it  was  applied,  the  prior  provision  had  been  in  obliffatione, 
and  the  judgment  was  put  expressly  on  the  maxim  debitor  nan 
proesumitur  danare.  But  this  won't  apply  where  the  prior  pro- 
vision is  by  will,  and  has  been  followed  by  a  marriage-contract 
.  •  .  I  think  that  the  last  view  of  Lord  Mackenzie  is  the  sound 
one.  Viewed  merely  as  a  question  of  intention,  the  preponderance 
is  in  favour  of  the  defenders."  * 

1346.  In  the  case  of  Rennie  v.  JRennie,^  which  appears  to  have 
been  overlooked  in  the  discussions  in  the  leading  case,  the  question 
was  also  dealt  with  on  the  principle  of  giving  eifect  to  the  settlor's 
intention  as  distinguished  from  the  rule  of  presumed  satisfactioa 
Mr.  Bennie,  by  his  trust-settlement,  after  making  provision  for  his 
wife  and  younger  children,  gave  the  residue  to  his  eldest  son,  John 
Bennie,  then  unmarried,  to  whom,  by  a  subsequent  codicil,  he  also 
directed  a  sum  of  £9000  to  be  paid  at  the  first  term  after  his 

1  8  D.  98.  >  lUnnU  v.  Rmnie,  10  Jane  1831,  9 

«  3  D.  97.  Sh.  714. 
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decease.    By  a  holograph  letter,  addressed  to  his  son  five  years  chaptbii  xlt. 

afterwards,  he,  on  the  narrative  that  his  son  was  about  to  enter  into 

the  matrimonial  state,  obliged  himself  to  subscribe  any  legal  deed 

to  the  amount  of  £4000  as  a  security  for  his  son's  wife,  the  interest 

to  be  paid  to  her  as  a  liferent  annuity,  and  the  fee  to  be  given  to 

the  children  at  her  death,  with  a  limited  power  of  disposal  on 

failure  of  issue.    Lord  Corehouse  found  that  it  was  *'  not  presumable 

that  he  intended  thereby  to  enlarge  the  provisions  which  he  had 

made  for  John  Hennie  in  his  mortis  causa  settlements;"  and 

further  found  that  the  sums  due  by  virtue  of  the  foresaid  letter 

must  be  included  in  payment  of  the  special  bequest  of  £9000 ;  and 

to  this  interlocutor  the  Court,  on  a  review  of  the  circumstances  of 

the  transaction,  adhered. 

1347.  Up  to  this  time  it  had  happened  in  all  the  cases  that  the  Circumstances 
decision,  upon  whatever  ground  rested,  was  in  favour  of  satisfaction.  Sction  is  no"' 
With  the  exception  of  one  case,  in  which  the  sums  involved  were  inferred, 
not  of  large  amount,^  no  precedent  had  occurred,  until  the  case  of 
Kippen,  for  giving  effect  to  both  provisions.    The  circumstances  of 

that  case  are,  therefore,  deserving  of  some  consideration.  Mr. 
Kippen,  the  father,  by  his  trust-settlement,  directed  his  trustees  to 
convey  certain  landed  estate  to  two  of  his  sons,  and  to  set  apart 
£4000  for  each  of  his  unmarried  daughters ;  and  declared  that,  as 
he  had  already  provided  for  his  two  married  daughters,  the  pro- 
visions made  by  him  in  their  favour  were  in  full  of  all  they  could 
claim  or  be  entitled  to  receive  from  his  estate.  Provisions  were  also 
settled  upon  another  son^  and  upon  hi^  widow.  One  of  the  three 
daughters  to  whom  legacies  of  £4000  had  been  bequeathed  after- 
wards became  the  wife  of  Mr.  Edmiston ;  and  in  her  antenuptial 
contract  her  father  undertook  to  pay  to  certain  trustees  £5000  in 
name  of  tocher,  payable  £1000  at  the  next  term  of  Whitsunday, 
and  the  remaining  £4000  at  the  granter's  decease,  in  trust  for  the 
liferent  use  of  Mrs.  Edmiston,  and  for  the  children  of  the  marriage 
in  fee,  with  a  destination-over  to  the  granter  in  the  event  of  failure 
of  issue.  By  two  codicils  he  made  some  material  alterations  upon 
the  provisions  in  favour  of  the  sons  and  of  the  two  unmarried 
daughters. 

1348.  In  arriving  at  the  conclusion  that    Mrs.    Edmiaton's  Obserrations 
marriage-contract  provision  was  additional  to  the  legacy  previously  of  ju^Sent^in 
bequeathed  to  her,  one  element  which  influenced  the  opinion  of  the  *J?  °*^  ^^ 
majority  of  the  Judges  in  the  Court  of  Session,  and  in  the  House  of  jsti^wv'tv. 
Lords,  was  the  consideration  of  the  great  disparity  in  the  relative 

values  of  the  provisions  which  Mr.  Kippen  had  made  for  the 
different  members  of  his  family.    It  being  determined,  in  the  first 

*  Strong  v.  Strong,  29  Jan.  1861,  13  D.  648. 
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CBAFTER  zLi.  plsce,  that  there  was  no  general  presumption  against  double  pro- 
visions, it  followed  by  necessary  implication  that  the  testamentary 
provision  and  the  provision  contained  in  the  marriage-contract 
must  each  receive  full  efiect,  unless  they  could  be  shown  to  have 
been  identified  in  the  mind  of  the  truster.  But  as  the  two  pro- 
visions in  favour  of  Mrs.  Edmiston  were  different  in  character  and 
value,  and  were  not  declared  to  be  given  by  way  of  substitution, 
and  as  there  was  no  apparent  intention  of  dealing  with  the  children 
on  the  footing  of  equality  with  respect  to  their  interests  in  the 
truster's  succession,  the  Court  could  only  give  effect  to  the  language 
of  the  deeds,  which  was  inconsistent  with  the  notion  of  satisfaction.^ 
inooiudstent  1349.  Allied  to  the  questions  which   have  been  considered, 

proTinons.  tii^re  is  one  of  less  importance,  viz.,  how  to  reconcile  inconsistent 
provisions  in  testamentary  and  onerous  deeds.  In  a  case  of  this 
kind,  where  a  father  had  directed  his  testamentary  trustees  to 
settle  his  daughter's  share  of  succession  in  a  particular  way,  and 
he  afterwards  became  a  party  to  his  daughter's  contract  of  marriage, 
it  was  held  that  the  marriage-settlement  superseded  the  intended 
settlement  which  the  father  had  in  contemplation  when  he  made 
his  wilL* 

SECTION  11. 

Satisfaction  of  Onkkous  Provisions  by  Legacies. 

Prasnmption  1360.  Having  regard  to  the  opinions  expressed  in  the  case  of 

2J  to^^en  Kippen  V.  KipperCa  Trustee  by  the  Judges  of  the  House  of  Lords, 
in  satiBfaction  it  may  now  be  considered  as  settled  in  principle  that  there  is  a 

of  onerous  pro-  *^  _  *•  * 

visions.  presumption'  that  testamentary  provisions   are  to   be   taken  in 

satisfaction  of  provisions  secured  by  obligation,  whether  in  tbe 
marriage-contract  of  the  parent  or  of  the  child  in  whose  favour 
the  provision  is  granted.  The  principle  is  very  clearly  stated  by 
the  Lord  Chancellor  in  the  introductory  part  of  his  opinion,  where, 
after  observing  that  there  was  no  general  presumption  against 
double  provisions  in  favour  of  children,  he  explains  that  there  is 
a  presumption  of  a  more  limited  description,  by  which  cases 
respecting  children's  portions  were  governed,  and  which  was  ex- 
pressed in  the  formula,  debitor  non  prtssumitur  donare.  In  other 
words,  where  the  prior  provision  is  obligatory,  a  subsequent  pro- 
vision will,  by  the  law  of  Scotland,  be  deemed  a  satisfaction  of  the 
debt*    To  a  similar  effect  is  the  observation  of  Lord  Wensleydale, 

^  Kippen  V.  Kippen't  Tr.;  see  particu-  '  Sp.  Ga.  WaUixrs  7V«.,  1870,  8  Macfih. 

larly  the    opinions    of    Lord    President  870. 

M^NeUl,  18  D.  1174,  and  of  Lord  Ghelma-  '  Kippen  t.  Kippen'$  Tr,,  8  Macq.  232. 
ford,  8  Maoq.  218. 
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that  there  was  no  rule  of  the  law  of  Scotland  that  a  settlement  on  chapcth  xlk 
a  daughter  was  presumed  to  be  a  satisfaction  of  previous  provisions 
to  children,  unless  tliose  provisions  were  ex  obligatione, 

1361.  Although  most  of  the  cases  upon  the  ademption   ofsteteofthe 
marriage-contract  provisions  are  of  ancient  date,  yet,  looking  to  5TOn*the^oc. 
their  number,  and  to  the  uniform  recognition  of  the  principle  that  ^tion^o?*^" 
an  obligatory  provision  is  satisfied  by  a  gratuitous  provision,^  it  is  onerous  pro- 
impossible  to  doubt  that  the  doctrine  in  question  is  well  established  ^"*°°** 

in  the  law  of  Scotland.  The  older  cases,  for  the  most  part,  have 
been  collected  in  the  Dictionary,  in  the  third  division  of  the  title 
**  Presumption/'  *  It  may  be  sufficient  to  refer  to  a  few  of  the 
leading  cases,  including  one  or  two  that  are  reported  in  other  parts 
of  the  Dictionary. 

1362.  In  Gallie  v.  Mackenzie,^  a  father,  on  the  occasion  of  his  satisfaction 
entering  into  a  second  marriage,  granted  a  bond  of  provision  for  ^^^"^  p^. 
1000  merks,  payable  at  his  death,  in  favour   of  his  son  by  his  visions  are 
first  marriage.    By  a  subsequent  bond  of  provision,  bearing  to  be  Amount, 
additional  to  the  first,  he  granted  a  second  provision  of  1000  merks, 
payable  on  the  death  of  his  wife.    By  his  latter  will  and  testament 

he  bequeathed  to  the  same  son  the  fee  of  2000  merks,  liferented  by 
his  widow,  but  without  expressly  revoking  either  of  the  bonds. 
The  Court,  by  a  majority,  considered  the  testament  as  implying  a 
revocation  of  the  bonds,  and  sustained  the  defences  to  an  action 
claiming  payment  under  both.  The  earlier  cases  of  Fleming  v. 
Fleming,  Davidson  v.  Bandel,  and  Young  v.  Pape,^  were  similar  in 
their  circumstances.  In  all  of  them  the  prior  provision  was 
made  in  the  father's  contract  of  marriage ;  and  in  all  the  prior 
provision  was  held  to  be  satisfied  by  subsequent  provisions  of  the 
same  value. 

1363.  The  case   of  Lord   Tester  v.  Lord  Lauderdale^  which  Principle  ex- 
appears  to  have  been  considered  a  leading  case,  being  frequently  where  t^pi^ 
cited  in  the  subsequent  cases  under  the  same  title,  extended  the  visions  were 
principle,  for  there  the  provisions  were  of  unequal  amount ;  the 

prior  provision  being  a  bond  for  £10,000,  and  the  subsequent  pro- 
vision, which  was  contained  in  the  daughter's  contract  of  marriage, 
for  £12,000.  The  Court  gave  effect  to  the  plea  of  debitor  nxm 
prcBSumitur  donare.  The  more  recent  cases  of  Stenhxmse  and 
Mathieson,^  referred  to  by  Lord  Chelmsford  in  Kippen's  case,  and 

1  8  Macq.  259  ;  and  see  Stair,  1,  8,  2;  Lord  Stfur,  1,  8,  2,  and  by  Lord  Chelms- 

Bankton,  vol  L  p.  154.  ford,  3  Maoq.  235. 

<  See  M.  Diet.  11,439-11,474.  »  Tetter  v.  Lauderdale,  1688,  M.  11,479. 

'  OaUie  v.  Mackenzie^  1782,  M.  1 1,874.  See  also  the  earlier  cases  of  Cockhum  v.  L, 

*  Fleming  v.  Fleming,  1661,  M.  8260  ;  of  Cambumethan,  1569,  M.  11,474  ;  and 

Davidion  v.  Randd,  1706,  M.  6966  ;  and  SeUm  ▼.  Ramsay,  1680,  M.  11,475. 

Youny  v.  Pape,  1680,  M.  11,476,  cited  by  «  Stenhoute  v.  Youriffy  1737,  M.  11,444, 
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cHAPT«R  m.  particularly  the  latter,  establish  clearly  that  the  presumption  in 
question  does  not  depend  upon  the  correspondence  in  t])e  amount 
of  the  two  sums.  In  both  cases  a  double  claim  was  made  ;  first, 
in  respect  of  a  provision  to  the  children  of  the  marriage  under  the 
father's  marriage-contract ;.  and,  secondly,  in  respect  of  provisions 
secured  to  the  children  in  their  own  marriage-contracts.  In  the 
latter  case,  the  father  had  bound  himself  to  pay  to  the  eldest  or 
only  daughter  of  the  marriage  the  sum  of  6000  merks  if  there 
should  be  no  male  issue,  and  4000  merks  if  an  heir-male  should 
exist  and  should  succeed  to  the  estate.  No  male  issue  was  bom  of 
the  marriage.  On  the  maniage  of  the  eldest  daughter,  her  father 
became  bound  to  pay  her  3000  merks  without  making  reference  to 
the  prior  obligation. in  his  own  contract;  and  the  plea  debitor  non 
proesumitur  donart  was  maintained  by  the  heir  in  defence  to  an 
action  for  payment  "  The  Ix)rds  found  that  the  pursuer  was  a 
creditor  for  the  6000  merks,  but  that  the  after  provision  of  3000 
merks  must  impute  in  payment  thereof." 
Addition  of  1354.  In  comparing  the  decisions  of  the  present  century,  it 

over^n  faSiim  Diust  be  kept  in  view  that  the  maxim  debitor  non  prcesumiiur 
BufficiMit  to      donare  only  expresses  a  presumption ;  and  that  here,  just  as  in  the 
overcome  pre.  cognate  case  of  double  legacies  (where  a  contrary  presumption 
Svour  of  Mtia-  applies),  the  presumption  is  easily  displaced  by  evidence  of  inten- 
facUon.  ^Jqu  appearing  on  the  face  of  the  testamentary  writing.    The 

question,  of  course,  would  not  arise  if  the  legacy  was  expressed  to 
be  additional  to  the  provision.     In  general  it  will  be  found  that  the 
form  of  the  testamentary  provision  is  the  determining  element, 
and  the  more  the  two  provisions  are  dissimilar  in  form  the  more 
unlikely  it  is  that  the  second  was  intended  to  be  a  satisfaction  of 
the  first  provision.    In  Nimmo's  case,^  the  leading  modem  case  on 
the  ademption  of  marriage-contract  provisions  by  legacies,  the 
Court  adhered  to  the  rule  of  construction  sanctioned  by  the  deci- 
sions of  the  last  century.    This  case  was  much  criticised  in  the 
subsequent  case  of  Kippen  v.  Kippeiis  Trustee,  already  more  than 
once  referred  to ;  but  the  observations  made  upon  it  in  the  House 
of  Lords  do  not  throw  any  doubt  on  its  authority  as  a  precedent. 
Thomas  Nimmo,  the  father,  by  the  marriage-contract  of  one  of  his 
daughters,  bound  himself  to  pay  to  her,  whom  failing,  to  the  issue 
of  the  marriage,  the  sum  of  £1000  in  two  portions,  payable  respec- 
tively, with  interest,  at  the  expiration  of  one  year  and  five  years 
from  his  death.     By  a  subsequent  deed  of  settlement,  which  was 
held  to  have  revoked  by  implication  a  previous  settlement  made 
before  his  daughter's  marriage,  Mr.  Nimmo  burdened  his  estate 

cited  3  Macq.235 ;  Matkieton  v.  Mathieson,  ^  Nimmo  in  R.  and  S.  of  Auchinblane, 

1766,  M.  11,453  ;  HaUes,  155.  29  Jane  1841,  S  D.  1109. 
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with  legacies  to  each  of  his  daughters  of  £1000,  payable  in  two  chapter  xli. 
portions  at  the  same  terms  as  are  above  mentioned,  and  declared 
that  in  case  any  of  his  daughters  should  die  without  issue,  then  the 
said  legacy  of  £1000  to  each  of  his  daughters  should  lapse  and 
belong  to  his  son  and  his  heirs. 

1366.  This  case,  as  Lord  Chelmsford  has  observed,*  was  truly  Remarks  upon 
one  in  which  the  rule  of  debitor  non  prcemmitur  donare  was  appli-  tSfrntrim  ^ 
cable ;  because  the  daughter's  marriage-contract,  which  was  made  ^^J^^ 
by  the  father,  and  which  was  in  Migatwne,  preceded  the  provisions  danait. 
made  by  her  father  in  his  trust-settlement.  The  observation  of 
the  noble  and  learned  Lord  is  fully  borne  out  by  the  terms  of  the 
judgment,  which  were,  that  "according  to  the  just  construction 
and  true  meaning  of  the  last  disposition  and  settlement,  executed 
in  March  1830,  by  Thomas  Nimmo,  deceased,  the  provision  of  £1000 
therein  appointed  for  the  said  Elizabeth  is  not  to  be  taken  as  a 
separate  and  additional  provision  to  that  of  the  same  amount 
already  appointed  to  her  in  her  marriage-contract  of  November 
1825."*  The  opinions  of  the  Judges,  however,  do  not  throw  much 
light  on  the  law  of  satisfaction  of  provisions  by  legacies.  In  the 
next  case  of  satisfaction  (which  is  forty  years  later  in  date)  a  pro- 
vision of  residue  to  younger  children  was  held  to  be  in  satisfaction 
of  their  rights  under  a  bond  of  provision  granted  by  the  father 
under  the  powers  of  the  Aberdeen  Act,  and  it  was  found  that  the 
younger  children  were  not  entitled  to  payment  of  their  shares 
under  the  bond  of  provision  except  on  condition  of  making  com- 
pensation to  the  heirs  of  entail  (the  debtors  in  the  bond)  out  of  the 
father's  general  estate.^  In  other  cases,  where  the  testamentary 
provision  was  declared  to  be  in  full  of  obligations  undertaken  in 
the  marriage-contract  of  a  son  or  daughter,  the  child  was  held  to 
be  put  to  an  election,  although  the  provisions  were  dissimilar.^ 

1366.  Passing  to  the  cases  where  the  presumption  was  held  to  be  Satisfaction 
inapplicable,  the  first  in  order  is  Hay's  Tmstees^—^,  well  con- "^^P,"^*;?.*^ 
sidered  case.    There  it  was  found  that  provisions  made  by  a  father  22?"  °°*  ^* 
in  his  son's  contract  of  marriage — consisting  of  an  annuity  to  the 
wife,  and  money  provisions  to  the  children  of  the  marriage  (the  Marriage-con- 
amount  of  which  is  not  stated)  subject  to  a  power  of  division—  S^f^w'Sd* 
were  not  satisfied  by  a  subsequent  will  containing,  amongst  other  ci»iWr^  not 
provisions,  a  bequest  of  £4000  to  the  children  of  the  son's  marriage  le^cy  to     . 
and  the  testator's  other  children,  with  a  proviso  that  in  the  event  *^^*^**""' 

*  In  Kippen  v.  Kippen^s  Tr,^  8  Macq.  R.  984 ;  Crum  Ewing's  Trs.  v.  Bayley*s 

236.  Tn.,  1888, 16  R.  507 ;  and  see  BuUerey*8 

«  3  D.  1111.  Trg.  V.  M*CMland,  1879,  6  R.  664. 

»  Somervdl  v.  Somervdl,  1884,  11  R.  »  Clark  v.  Hay's  Trs.,  16  May  1823,  2 

1004.  Sb.  818,  N.E.  277 ;  more  fully  reported 

^  Boniine  v.  MitchdVi  Trs.,  1885,  12  in  the  Faculty  Collection. 
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Cases  where 
the  two  pro- 
viBiooe  were 
dianmiUr. 


Legacy  given 
in  satisfaction! 
but  subject  to 
diflfereut  desti- 
nation. 


of  tliere  not  being  a  sufficiency  of  funds  for  payment  of  all  the 
legacies,  including  that  of  X4000,  the  legacies  should  all  suffer  pro- 
portional diminution.  The  ratio  decidendi  is  thus  stated  by  the 
Faculty  reporter : — **  The  Court  were  of  opinion  that  the  maxim 
debitor  rum  prcesumitur  donare  was  not  applicable,  the  provisions 
and  the  legacy  being  so  completely  different  in  their  nature ;  that 
this  was  just  a  question  between  co-legatees ;  that  the  father  had 
shown  manifest  indications  of  what  was  his  intention ;  and  that 
the  whole  circumstances  of  the  case  were  in  favour  of  the  inter- 
locutor of  the  Lord  Ordinary,  to  which  they  adhered  in  toto" 

1357.  In  the  case  of  Dnndas  v.  Dundas}  where  an  heir  of  entail 
executed  a  bond  of  provision  in  favour  of  his  four  daughters,  con- 
taining an  obligation  to  pay  to  each  of  them  £7000  and  an  annuity 
of  £35  a  year  redeemable  for  £350,  which  was  more  than  the  entail 
allowed  to  be  laid  on  the  estate  in  favour  of  younger  children,  and 
also  more  than  the  granter  was  bound  to  settle  upon  them  by  his  own 
marriage -contract,  the  Court  held  that  the  presumption  against 
donation  did  not  apply ;  but  the  reporter's  statement  of  the  nature 
of  the  action  is  so  indistinct  that  it  is  not  clear  whether  the  pre- 
sumption was  pleaded  to  the  effect  of  extinguishing  the  first  provi- 
sion, or  only  to  the  effect  of  reducing  the  sum  payable  under  the 
bond  to  the  amount  which  the  granter  was  under  obligation  to  pay. 
Again  in  £lliot  v.  BowhUl,^  where  the  ground  of  judgment  is  most 
fully  stated  in  Lord  Gifford's  note,  it  was  held  that  the  father's 
obligation  to  pay  £1000  to  his  daughter's  marriage  trustees  was 
not  satisfied  by  a  share  of  residue  given  to  the  daughter  herself 
under  the  father's  will,  because,  as  observed,  **  there  is  no  identity 
nor  even  much  similarity  between  the  two  provisions.  The  £1000 
is  a  direct  debt  due  to  the  marriage-contract  trustees,  bearing 
interest  from  a  fixed  date.  The  other  is  a  share  of  residue,  uncer- 
tain in  amount,  and  payable,  not  to  the  trustees,  but  to  the  daughter 
herself  or  her  assignees.  .  .  .  The  ultimate  application  of  the 
£1000,  and  interest  thereon,  and  of  the  testamentary  provision  and 
interest,  are  also  different"* 

1368.  Where  a  legacy  or  donation  is  given  in  satisfaction  of  a 
provision,  but  subject  to  a  different  destination,  it  would  seem  that,  to 
the  extent  of  the  value  of  the  provision,  the  original  destination  must 
be  held  to  be  in  force.^  An  opinion  to  this  effect  was  intimated 
by  Lord  Moncreiff  in  the  case  of  Nimnio,  above  considered.**    The 

^  Dundas  v.  Dundaa,  12  June  1827,  5  ^  Murray  ▼.  Murray,  17  May  1826,  4 

Sh.  790,  N.E.  731,  6m  (after  p.  786).  8h.    589,   N.E.   596;    BeaUie'B  Trs.  ▼. 

«  Elliot  V.  BowhiU,  1873, 11  M.  786.  Cooper*s  Tn,,  14  Feb.  1862,  24  D.  619  ; 

»  11  M.  740  J  and  see  Cotoan  v.  DuJs^s  ffaig  v.  ffaig,  14  Feb.  1857, 19  D.  449. 

Tr.,  1873,  1  R.  119  ;  //ope  JoknUont  v.  *  Nimmo'$  otae,  3  D.  1120. 
Hope  Johnstone,  1880,  7  R.  766. 
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principle  waq  worked  out  in  a  somewhat  different  way  in  the  inter-  chaptbr  xll 
locutor  of  the  writer  (which  was  affirmed  by  the  Court)  in  Somerveirs 
case.^     The  double  provision  was  tliere  held  to  raise  a  proper  case 
of  election,  with  the  usual  incidents  of  equitable  compensation  and 
separation  of  the  interests  of  the  institutes  and  their  children. 

1369.  The  cases  to  which  reference  has  hitherto  been  made  Disposition  of 
relate  to  money  provisions  which  were  either  made  payable  by  the  held  not  to  be 
granter*s  executors,  or  were  charged  upon  his  heritable  estate.     It  Jj  Jfi|j|^*^^°" 
was  decided  by  the  House  of  Lords,  in  an  early  case,*  that  a  son  by 
accepting  a  disposition  of  his  father's  landed  estate  did  not  forfeit 
his  right  to  a  share  of  a  money  provision  constituted  by  the  father's 
contract  of  marriage.' 


'  SuprcL,  p.  745. 

»  PripgU  V.  Printjle,  M.  11,446,  5  Br. 
Supi  693;  Eloh.  *' Mutual  Contract," 
No.  15  ;  see  Lord  Cardron  v.  E,  of  Mar, 
1639,  M.  11,440. 

'  It  were  much  to  be  desired  that 
some  intelligible  principles  of  interpreta- 
tion oould  be  laid  down  with  reference  to 
the  doctrine  of  ademption.  The  judges  of 
the  last  oenturj  were  oonsistent ;  for  they 
made  every  other  consideration  bend  to  the 
rule,  **  debitor  non  prcentmitur  donare.** 
In  more  modem  times,  it  was  seen  that 
the  rigorous  applicatiop  of  the  maxim  as 
a  presumption  of  law  would  occasionally 
have  the  effect  of  defeating  the  intention  ; 
and  accordingly  it  is  now  reduced  to  a  pre- 
sumption of  fact,  capable  of  being  re- 
dargued by  evidence^f  a  contrary  inten- 
tion. Such  evidence,  however,  must  be 
found  within  the  settlement  itself,  and 
must  depend  upon  a  comparison  of  the  two 
settlements,  the  differences  in  their  condi- 
tions and  limitationB,  the  amount  of  the 
provisions,  &c  ;  or  on  a  comparison  be- 
tween the  modes  in  which  the  settlor  has 
dealt  with  the  child  whose  provisions  are 
in  question,  and  his  other  children.  It  is 
therefore  susceptible  of  analysis.  The 
tendency  and  value  of  the  different  ele- 
ments may  be  fixed,  and  the  result  of  the 
different  combinations  estimated.  Some 
progress  in  this  direction  has  already 
been  made  in  England,  as  wiU  be  seen 
from  the  following  sketch  of  the  more 
important  points  decided  ;  the  materials 
being  drawn  from  a  work,  the  value  of 
which  we  have  frequently  had  occasion 
to  acknowledge,  White  and  Tudor's  Lead- 
ing Cases : — 

1.  The  general  rule  is,  that  where  a 


legacy  is  given  by  a  parent,  or  a  person 
standing  in  loco  paretUii,  as  great  as,  or 
greater  than,  a  portion  or  provision  pre- 
viously secured  to  the  legatee,  there  is  a 
presumption  that  it  is  given  in  satisfaction ; 
Hinchdiffey,  Hinehdiffe^  3  Ves.  516,  and 
cases  cited  2  WL  &  T.,  3d  ed.  p.  354  ;  and 
though  the  legacy  is  not  so  great  as  the 
portion,  it  is  still  presumed  to  have  been 
intended  as  a  satisfaction  pro  ianto.  A 
slight  difference  in  the  destination  is  not 
regarded.  Thus,  in  Lady  Thynne  v.  Farl 
of  GUnffaU,  2  H.L.  Ca.  131,  a  father 
having  agreed  to  settle  £1*00,000  con- 
solidated stock  upon  his  daughter,  trans- 
ferred one-third  part  thereof  to  the  trus- 
tees of  the  settlement,  and  gave  them  his 
bond  for  the  remainder,  prestable  at  his 
death ;  the  stock  to  be  held  by  the  trus- 
tees in  trust  fur  the  daughter's  separate 
use  for  life,  and  after  her  death  for  the 
children  of  the  marriage^  as  the  husband 
and  she  should  jointly  appoint.  The 
father  afterwards  by  will  gave  to  his 
trustees,  in  trust  for  his  daughter's 
separate  use  for  life,  remainder  for  her 
children  (without  restriction  to  that  mar- 
riage), as  the  should  appoint,  a  moiety  of 
the  re$idue  of  his  personal  estate.  The 
House  of  Lords  aflSrming  Lord  Langdale's 
decision,  held  that  the  moiety  of  the  re- 
sidue was  in  satisfaction  of  the  obb'gation 
to  transfer  the  balance  of  the  sum  of  stock 
provided  for  the  lady's  marriage,  notwith- 
standing the  difference  in  the  trusts. 

2.  The  presumption  that  the  gift  is  in 
satisfaction  may  be  repelled  by  intrinsic 
evidence,  showing  an  intention  to  give  a 
double  portion ;  Lethbridge  v.  Thuriow,  15 
Beav.  334.  Again,  a  radical  difference  in 
the  nature  of  the  provisions  will  suffice  to 


748 


SATISFACTION   AND  ADEMPTION  OP  LEOACIES. 


cHAPTiB  XLL        1360.  It  is  scarccly  necessaiy  to  add  that,  if  a  testator  expressly 
EjrpKfts  satis-  declare  that  the  sums  thereby  bequeathed  to  his  widow  or  family 
ci^tion^to  the  ^^  additional  to  those  which  he  has  previously  bound  himself  to 
iSSumenL^    ^^  ^^  ^^®  marriage-contnict,  the  latter  cannot  be  held  to  be  satis- 
fied by  the  former.    The  contrary,  however,  was  maintained,  both 
in  the  Court  of  Session  and  on  appeal,  in  a  comparatively  recent 
case ;  the  argument  being,  that  as  the  husband's  father  was  a  joint 
obligant  with  him   in  the   marriage-contract  provision,  the  son 
should  be  regarded  as  the  primary  obligant,  and  as  intending  to 
discharge  that  obligation  out  of  the  first  of  his  testamentary  dis- 
positions.    But  the  Courts  had  no  hesitation  in  giving  efiG^t  to  the 
declared  intention  of  the  testator.^ 


How  far  the 
maxim  debitor 
nonproBtu- 
mittir  donate 
ia  applicable 
to  legacies  in 
favour  of 
creditors. 


SECTION  III. 

Satisfaction  of  Debts  by  Legacies. 

1361.  The  class  of  cases  which  we  are  about  tCyconsider  is  dis* 
tinguished  from  those  which  were  the  subject  of  the  last  section 
by  the  nature  of  the  consideration  for  the  original  onerous  pro- 
vision, and  this  is  necessarily  an  important  circumstance  when  the 
intention  of  the  grauter  is  in  view.  Marriage-contract  provisions, 
it  is  to  be  observed,  although  onerous  in  the  seiise  of  being 
obligatory,  are  granted  for  a  rational  as  distinguished  from  a 


overcome  the  presumption.  A  exmiifigeni 
interest  in  a  legacy  is,  for  obvious  reasons, 
not  held  to  be  in  ratisfaction  of  a  vested 
interest  or  provinon  ;  Bellatis  v.  UthwaU, 
1  Atk.  426  ;  Hanhury  v.  ffanbury,  2  Br. 
C.  Ca.  S52.  It  seems  to  have  been  laid 
down  in  several  of  the  older  cases  (2  Wh. 
ft  T.,  6th  ed.  892),  that  a  legacy  charged 
on  land  was  not  to  be  considered  as  a 
satisfaction  for  money,  nor  a  pecuniary 
legacy  for  land  ;  but  this  distinction  was 
diarpgarded  by  Sir  W.  Grant  in  Bengouffh 
V.  Walker,  15  Yes.  607.  A  declaration  in 
the  settlement  constituting  the  provision, 
that  an  adwinoemefU  by  the  parent  in  his 
lifetime  is  to  be  taken  in  satisfaction,  does 
not  exclude  the  presumption  of  satisfaction 
by  a  legacy.  But  a  share  of  intestate  suc- 
cession ia  not  taken  to  be  in  satisfaction  of 
a  provision ;  for  in  this  case  there  is  no 
room  for  presumed  intention  ;  Twitden 
V.  Twisden,  9  Ves.  418. 

8.  A  second  provision  may  in  some 
cases  be  presumed  to  be  in  satisfaction  of 
the  first ;  Ikivis  v.  Chambers,  8  Jur.  N.S. 


297 ;  but  the  presumption  is  weaker 
than  in  the  case  of  satisfaction  under  a 
testamentary  bequest,  where  the  testator 
is  professedly  disposing  of  his  whole  pro- 
perty ;  Palmer  V,  NeweU,  20  Beav.  82,  40, 
per  Sir  J.  Romilly,  M.R. 

4.  Legacies  by  strangers,  not  in  loco 
paretUitf  are  only  held  to  be  in  satisfaction 
of  prior  provinons  when  given  for  the  same 
purpose,  e.g, ,  to  buy  a  particular  house,  to 
purchase  a  oomnussion,  &c. , — ear  parte  Pyt, 
18 Ves.  140  ;  Monckv.  Monck,  1  BaU&B. 
808.  In  this  daas  of  eases  the  principles 
of  interpretation  appropriate  to  the  case  of 
double  legacies  would  seem  to  be  appli- 
cable. See  2  Wh.  ft  T.  L.  C,  6th  ed.  882. 

^  Oruikshank^s  Trt.  v.  Oruikthank^  24 
April  1845,  4  Bell,  179,  affirming  5  D. 
788.  Where  a  testamentary  provision  is 
expressly  given  in  satisfaction  of  a  mar- 
riage-contract provision,  the  grantee  must 
of  course  elect  between  them ;  CampbeU 
V.  CampbOl^  14  Jan.  1865,  8  Maicph. 
860  ;  Harvejf'e  TVs.  v.  ffarve^s  TVs.,  80 
Jan.  1862, 1  Macph.  845. 
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lucrative  consideration ;  and  there  is  therefore  more  reason  for  chaptkr  xu. 
the  presumption  that  the  granter  means  to  include  such  provisions 
in  tlie  amount  which  he  provides  to  his  children  in  the  ultimate 
settlement  and  disposal  of  his  succession.  In  the  case  of  a  bequest 
by  a  debtor  the  presumption  is  weaker.  Prima  fade,  it  is  less 
likely  that  a  testator,  while  professing  to  bestow  a  gift  on  the 
object  of  his  favour,  is  in  fact  only  providing  for  the  payment  of  a 
lawful  debt.  Accordingly,  it  will  be  seen  that  in  this  class  of  cases, 
although  the  presumption  expressed  in  the  maxim  debitor  iion 
prcesumitur  dcmare  holds  good  as  an  abstract  rule,  yet  it  is  to  be 
received  in  no  stronger  sense  than  as  throwing  upon  the  legatee 
the  otitis  of  showing  that  there  was  in  fact  an  intention  to  be- 
queath— a  fact  which,  in  most  cases,  may  easily  be  established 
from  the  terms  of  the  bequest. 

1362.  The  weakness  of  the  presumption  against  donation  in  this  Althoagh  it 
class  of  cases  is  sufficiently  apparent  from  the  circumstance  that  ^^^  caaes 
in  almost  all  the  cases  that  have  arisen  in  our  Courts,  it  has  been  ^?**  circum- 

stances  &r6 

held  that  the  intention  of  the  testator  was  to  make  a  gift  of  the  generally  auffi- 
legacy  in  addition  to  the  value  of  the  debt — a  circumstance  which,  come  the^pre- 
in  the  case  of  Bed/our  v.  Balfour's  Trustees}  was  strongly  urged  in  "^^^^gj^dona- 
support  of  the  proposition  that  the  use  of  words  of  bequest  was  tion,  that  pre- 
in  itself  sufficient  to  overcome  the  presumption  against  donation,  be  m:ognised^ 
That  view  of  the  law,  however,  was  inconsistent  with  former  pre- 
cedents, and  was  expressly  overruled.     "  From  the  nature  of  the 
thing,"  said  Lord  Moncreiff,  "  the  maxim  must  comprehend  cases 
in  which  that  which  is  done  would  in  itself  import  and  have  efifect 
as  a  donation  if  the  obligant  or  granter  were  not  at  the  time  debtor 
to  the  grantee.    The  maxim  would  have  no  meaning  if  it  did  not 
apply  to  such  cases.    The  thing  which  is  not  to  be  presumed  to  be 
donation  where  there  is  a  previous  debt  must  necessarily  be  such, 
in  its  form  and  nature,  that  it  would  import  donation  if  there  were 
no  debt.     .    ..    .     Taking  this  view  of  the  principle,  I  can  by  no 
means  come  to  the  opinion  that  it  can  never  take  efifect  where  a 
grant,  or  the  appointment  of  a  payment  to  be  made,  is  conceived  in 
the  form  of  a  legacy  or  mortis  cattsa  settlement."  ^ 

1363.  So  far  as  regards  the  rule  of  presumption,  therefore,  our 

^  Bdffimr  ▼.  Balfour's  Trs,,  infra,  4  that  having  had  an  opportunity  of  seeing 

D.  1044.    See,  on^  the  subject  generally,  the  very  full  notes  of  the  Lord  Justice- 

Morrison,  voce  *' Presumption,"  Div.  iii..  General  of  the  opinions  of  the  Judges  in 

5  and   7*     The  oases  are  mostly  of  the  cases  of  Spaden  v.  Spaden't  Trs.,  14 


very  ancient  date;  and  as  the  grinds  Jan.  1819,  F.C.,  and  in  ffardie  v.  Kay* 8 

of  the  judicial  verdict  are  rarely  stated,  Tn.,  17  Jan.  1821,  F.C.,  he  found  that 

we  have  thought  it  unnecessary  to  refer  all  the  Judges  recognised  the  relevancy 

to  the  cases  in  detaiL  of  a  defence  against  payment  of  a  legacy 

?  4  D.  1052.     In  the  same  case  it  was  founded  upon  the  legal  presumption  in 

oheerved  by  the  Lord  Justice-Clerk  Hope,  question. 
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cHAPTtR  xu.  law  upon  the  satisfaction  of  debts  is  in  hannony  with  that  of 
Doctrine  of  the  England  ;  biit  with  regard  to  the  manner  and  degree  in  which  that 
s^tuh  Uwon  presumption  is  binding  upon  the  conscience  of  the  judge,  or  capable 
thw  su^t      of  disturbing  the  verdict  to  which  the  evidences  of  the  testator's 
intention  would   naturally   lead,  a  difference   of  opinion — more 
marked  perhaps  in  theory  than  in  practice — ^is  apparent.    It  has 
been  said  that  the  decisions  of  the  Court  of  Chancery  discover  a 
leaning  or  inclination  to  break  through  the  rule,  while  the  tendency 
of  the  decisions  of  our  own  Courts  is  rather  to  place  it'in  subordi- 
nation to  the  evidence  of  the  testator's  meaning.    The  tendency  of 
the  English  decisions  is,  we  have  no  doubt,  fairly  represented  by 
the  editor  of  the  Leading  Cases  in  Equity  in  the  following  passage : 
— *'  The  rule  as  to  the  presumption  of  the  satisfaction  of  a  debt  by  a 
legacy  is  founded  upon  reasoning  alike  artificial  and  unsatisfactory, 
and  it  has  consequently  met  with  the  censure  of  the  most  eminent 
judges,  who,  although  they  would  not  break  the  rule,  have  at  the 
same  time  said  they  would  not  go  one  jot  further,  and  have  always 
endeavoured  to  lay  hold  of  trifling  circumstances  in  order  to  take 
cases  out  of  it"^ 
Pjjp^^pienpon        1364.  In  Scotland,  however,  the  presumption  has  never  been 
land,  the  pre.  regarded  as  artificial  in  its  origin  or  unsatisfactory  in  its  results. 
iw"verooi^%r  ^^  ^^^  Contrary,  it  has  been  characterised  as  an  equitable  presump- 
evidence  of  a    tion  founded  ou  the  natural  probability  of  the  debtor's  intention ; 
on.  but  liable  to  exceptions  in  its  application,  wherever  there  is  either 

direct  evidence  of  a  purpose  of  donation,  or  circumstances  leading 
to  a  contrary  inference  from  that  in  which  the  rule  consists.^  In 
admitting  evidence  of  a  contrary  intention,  the  Courts  of  Scotland 
do  not  seek  to  confine  the  application  of  the  presumption.  But 
allowing  due  weight  to  it,  they  hold  that  it  may  be  displaced  by 
more  direct  and  positive  evidence.  They  do  notlittach  importance 
to  circumstances  which  cannot  bear  on  the  question  of  intention, 
with  the  view  of  escaping  from  the  fair  results  of  a  principle,  the 
consequences  of  which  it  may  be  thought  desirable  to  restrict ;  be- 
cause the  presumption  is  merely  a  presumption  of  fact,  and  does 
Uncertainty  of  not  preclude  inquiry  into  the  meaning  of  the  testator.  At  the 
qiient^pon  the  samc  time,  it  must  be  confessed  that  the  tendency  of  such  a  prin- 
thrprincM^.^  ^^P^^  ^^  interpretation  is  to  reduce  the  law  upon  the  whole  matter 
to  a  state  of  great  uncertainty.  The  judgment^  in  most  of  the 
cases  are  verdicts ;  and  little  can  be  gathered  from  the  reported 
opinions  but  a  record  of  the  impressions  made  upon  individual 
minds  by  the  general  tenor  of  the  deeds  which  were  the  subject  of 

^  2  WIl  &T.  L.  Ca.  6th  ed.  388  ;  Lady  *  See  Lord  Moncraff*8  opinion,   4  D. 

Thynne  v.  Eari  of  OUngaU,  2  H.L.  Ca.       1052. 
153  ;  Riehardton  v.  Oreesef  8  Atk.  65. 
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construction.     In  this  state  of  the  law,  all  that  can  be  attempted  is  chaftbr  xu. 
to  point  out  the  circumstances  which  have  been  considered  to 
militate  against  the  presumption  expressed  in  the  hrocard,  and 
which,  when  combined  with  other  circumstances   of  a  similar 
tendency,  will  effectually  overcome  it. 

1366.  In  the  first  place,  it  would  seem  that  no  weight  is  to  be  General  direc- 
attached  to  a  circumstance  which  in  England  has  been  held  fatal  debts^Smnia- 
to  the  presumption — viz.,  that  the  trust-deed  contains  a  direction  ^naito tijp 
to  pay  debts,  and  that  such  direction  precedes  the  order  to  pay  satisfaction, 
legacies ;  for,  as  has  been  observed,  every  trust-settlement  implies 
such  a  direction ;  and  the  obligation  of  the  trustees  to  pay  debts, 
and  to  account  for  the  funds  to  creditors,  receives  no  additional 
strength  from  the  testator's  injunction.^    It  was  observed,  in  the  Presumption 
leading  case,  that  differences  as  to  the  term  of  payment  are  of  no  no't^wcome'' 
great  importance  to  the  question*    And  this  seems  just;  because  ^y^*^™°*^® 
a  testator  may  mean  that  a  legacy  should  be  taken  in  satisfaction  payment. 
of  the  debt,  although  the  time  of  payment  is  postponed,  if  the  loss 
of  interest  consequent  upon  postponement  is  compensated  by  a 
considerable  addition  to  the  principal  sum.* 

1366.  The  fact  that  there  is  an  ulterior  destination  of  the  legacy  Legacy  with  a 
to  a  different  person,  or  to  a  different  class  of  heirs  from  those  who  ove?not*pre- 
would  be  entitled  to  claim  payment  of  the  debt,  is  an  element  of  simed  to  i)e  in 

*■    ''  satisfaction  of 

some  importance,  and  will  in  general  be  sufficient  to  overcome  the  a  debt. 
presumption ;  for,  in  the  case  supposed,  if  the  original  legatee  pre- 
decease the  testator,  there  is  then  no  longer  any  concursus  debiti  et 
crediti.    The  possibility  of  the  right  to  the  two  claims  coming  to 
be  vested  in  different  persons  must  be  held  to  have  been  within 

^  Per  Lord  J.-C.  Hope  in  Balfour  y.  debt  and  the  legacy  ;  but  if  so,  be  had 

Balfour* $  Tr$,,  4  D.  1054.     In  England  failed  to  express  his  intention.      Both 

it  was  settled  by  the  case  of  Chaneey,  a  sums  were  held  to  be  due.    It  seems  that 

leading  authority  on  this  subject,  that  a  direction  to  pay  debta  without  mention- 

the  Court  was  bound  to  infer,  from  an  ing  legacies  is  not  sufficient  to  rebut  the 

expressed  direction  for  payment  of  debts  presumption  against  donation  ;  Edmwnds 

and  legacies,  that  it  was  the  intention  of  v.  Low,  3  Kay  &  J.  818,  S21  ;  Bove  v. 

the  testator  that  both  the  debt  and  the  Bow,  2  De  6.  &  Sm.  297,  298. 
legacy  should  be  paid  to  the  creditor, — 1  ^  4  D.  1055. 

P.  Wms.  408 ;   and  see  Bichardaon  y.  '  The  cases  in  which  differences  in  re- 

Oreese,  3  Atk.  65  ;  Field  v.  MoHin,  Dick.  gard  to  the  time  of  payment  were  held 

543  ;  Hailes  v.  Dardi,  3  Beay.  324,  832.  of  essential    importance    are    somewhat 

In  j€Jfr%t%  ▼.  Michell,  20  Beay.  15,  the  antiquated  ;  and  we  are  not  satisfied  that 

testator  gaye,  after  payment  of  his  debts,  such  circumstances    would    receiye    the 

certain  leg^ies,  and  amongst  others  a  same   consideration  from  the  Court  of 

legacy  of  £150  to  his  granddaughter,  to  Chancery  now,   if  an  opportunity  were 

whom   he  was   indebted    to    the   same  afforded  of  reconsidering  the  point.    See, 

amount     Here,  said  Sir  John  Somilly,  howeyer,  Spaden  y.  Spaden's  Trs.,  1  Sh. 

M.R.,  there  was  an  express  direction  to  (App.  Ca.)  164,  cited  ti^ro,  §  1368,  as  to 

pay  both  the  debts  and  the  legacies  :  the  how  far  the  presumption  may  be  repelled 

testator   may  haye   supposed    that   his  in  the  case  of  a  postponement  for  an 

granddaughter  could  not  take  both  the  indefinite  period  of  time. 
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CHAPTKR  XLL  tlio  contemplstioii  of  the  testator.     This,  in  fact,  was  the  only 
and  suflBcient  ground,  in  the  leading  case  of  Balfour  v.  Balfour's 
Trustees,^  for  displacing  the  rula    The  testatrix  was  indebted  to 
her  brother  in  the  sum  of  £3000  which  he  had  advanced,  in  con- 
formity with  the  wishes  of  his  father,  to  eiiable  her  to  purchase  a 
house ;    and,  having  afterwards  acquired  a    lai^e    fortune,  she 
bequeathed,  first,  £16,000,  and  afterwards,  by  a  codicil,  £20,000  to 
this  brother.     The  money  advanced  for  the  purchase  of  the  house 
was  considered  to  be  an  heritable  debt,  while  the  legacy  of  £20,000 
was  of  course  chargeable  against  the  executry  estate,  and  the  desti-       , 
nation  was  to  the  brother's  ''  heirs,  executors,  and  assignees."    The       \ 
destinations  being  to  different  heirs,  the  Court  held  that  the  debt 
was  payable  in  addition  to  the  legacies. 
hmsy  given  1367.  Where  a  legacy  is  given  upon  a  condition,  it  is  presumed 

cou^dUion^not  ^^^^  ^^^  testator  did  not  intend  it  to  be  in  satisfaction  of  his 
Tn^^^r^u^^  debt ;  for  he  could  not  suppose  that  he  was  entitled  to  adject  con- 
of  debt  ditions  to  an  obligation  the  fulfilment  of  which  might  be  uncon- 

ditionally enforced.     This  was  the  principle  of  the  decision  in 
HurUer  v.  NicoUon^  where  a  l^acy  of  £1000,  given  by  a  father  to 
his  daughter  on  condition  that  he  should  succeed  in  recovering  his 
share  of  the  succession  of  his  deceased  brother,  was  held  not  to  be 
given  in  satisfaction  of  a  claim  for  £1000,  arising  upon  a  verbal 
promise  to  pay  that  sum  made  on  the  occasion  of  her  marriage. 
PostponemeDt         1368.  Postponement  to  an  indefinite  time  is  virtually  a  condition, 
Sndluon.*  ^  *  ^^'^  ^^^^  ^®  ^®^^  Sufficient  to  rebut  the  presumption  for  satisfaction, 
Tn  SpaderCs  Trustees  v.  Spaden?  the  testator  left  a  legacy  of  £300  to 
his  foreman,  to  be  paid  to  him  at  the  first  term  after  his  mother's 
death.    The  legatee  claimed  in  addition  to  tlie  legacy  a  sum  of  £500, 
alleged  to  be  due  to  him  partly  for  money  advanced,  and  partly 
as  remuneration  for  services  rendered.    The  Court,  and  Lord  Eldon 
on  appeal,  were  of  opinion  that  the  maxim  debUur  non  prcesumitur 
donare  did  not  apply  to  this  case,  chiefly  on  the  ground  that  the 
deceased  owed  the  petitioner  a  debt  at  his  death,  as  had  been  now 
ascertained  by  the  Court ;  that  a  person  could  not  intend  to  pay  a 
debt  by  a  legacy,  payment  of  which  was  postponed  to  an  indefinite 
distant  period  ;  and  that  the  deceased  specially  directed  that  all  his 
debts  should  be  paid  before  this  legacy.* 
Legacy  not  1369.  Lastly,  where  the  legacy  and  the  debt  are  not  ejusdtm 

aatwfa^tion  un-  Q^f^'^^*  ^-ff-f  if  the  One  is  an  annuity  and  the  other  is  a  fixed  sum, 
less  it  is  ^«-  ^\^Q  inference  as  to  the  testator's  intention  is  the  same  as  in  the  case 
with  the  debt,  of  double  legacies.    As  the  one  sum  cannot  be  directly  aud  im- 

1  Balfour  t.  Balfour  8  Ttb.,  10  M»Tch  '  Spaden'f  Tr$,  v.  Spaden,  5  July  1822, 

1842,  4  D.  1044 ;  see  RUckie  v.  Ritchie,  1  Sh.  (App.  Ca.)  164,  affirming,  on  this 

6  June  1858,  20  D.  1093.  point  only,  14  Jan.  1819,  F.C. 

*  Hunter  v.  NieoUon,  29  Nov.  1836,  *  1  Sh.  (App.  Ca.)  167. 
15  Sh.  159. 
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mediately  applied  in  satisfaction  of  the  other,  it  is  presnmed  that  cmArrnxm 
there  was  no  intention  to  adeem,  and  both  are  pavabla^ 

1370.  The  principle  admits  of  bein^  further  illn5>trated  by  the  Ap<piic«tioo  o# 
cases  where  claims  against  a  husband's  estate  for  the  wife's  share  to  ^,Uum  tor 
of  executry  have  been  met  by  the  plea  of  satisfaction  in  consequence  !^J^  u^ii' 
of  the  husband  having  left  a  l^^y  or  provision  to  the  claimant  mauoa. 

As  in  this  class  of  cases  the  debt  is  due  by  the  hasband  in  a  special 
character,  namely,  as  executor  or  intromitter  with  hw  wife's  succes- 
sion, it  may  be  doubted  whether  there  is  any  proper  concourse  be- 
tween the  two  claims,  so  as  to  admit  of  the  application  of  the  maxim. 

1371.  The  leading  case  is  Hardie  v.  JEay'«  TrvM^^ji}  where  the 
claim  was  not  held  to  be  satisfied  by  the  legacy.  The  subsequent 
case  of  CuUen  v.  Wemyss '  went  upon  the  plea  of  nura  ;  and  in 
Sinclair  v.  Rorison's  Executor  the  legacy  to  the  t^tator's  daughter 
was  expressly  declared  to  be  inclusive  of  her  mother's  share,  and 
presumption  was  thus  excluded.^  In  an  early  ca<«e,  however,  the 
presumption  was  admitted  to  the  extent  of  holding  a  claim  by  a 
daughter  against  her  father,  as  executor  of  her  ^rrandfather's  will, 
satisfied  by  a  provision  which  he  had  granted  to  her  inter  vivm} 

SECTION  IV. 
Sattsfactiox  of  Legacies  axd  Pbovisioxs  by  Advances* 

1372.  The  cases  to  which  we  refer  are  those  in  which  a  settlor  whether  the 
or  testator,  after  making  a  testamentary  provision  in  favour  of  a  ^!^^^J^ 
child  or  legatee,  makes  advances  to  the  same  individual  in  the  ^^^''^ "  »p- 
shape  of  pecuniary  payments  during  his  lifetime.     In  this  class  of  wtiTriftion  of 
cases,  it  would  seem  the  presumption  debitor  rum  prcesumitur  donare  ^^{^!^J 
would  not  apply ;  for  even  in  the  case  of  an  onerous  provision,  e./7., 

an  obligation  undertaken  in  a  marriage-contract,  the  father  is  not 
a  debtor  to  the  child  at  the  time  of  making  the  advance,  the 
obligation  being  in  the  case  supposed  only  prestable  at  his  death, 
and  payable  out  of  his  free  estate. 

1373.  This  peculiarity,  aflFecting  the  satisfaction  of  provisions  AdTanees  by  a 
by  advances,  was  pointed  out  by  Lord  Murray  in  his  interlocutor  ^^^inlo^^ 
in  Scott  V.  Scotti!  reporting  the  case  to  the  Second  Division  of  the  parentis, 

1  JtPDowaU  y.  Oord<m,  10  Jnlj  1833,  <  A  debt  dne  to  a  deceased  penon  by 

11  Sh.  952.  the  paity  who  raooeeda  aa  hia  legal  repre- 

'  Hardie  ▼.  Ka^$  Tr$,,  17  Jan.  1821,  aentatiTe  ia  extmguiahed  by  oonfoaion, 

F.C.  althoogh  action  has  been  nUaed  upon  it 

*  OuUen  V,  Wtmyst,  16  Not.  1838,  1  in  the  lifetime  of  the  defunct.  Creditors 
D.  32.  therefore  cannot  chum  it  aa  aaaets  of  the 

*  Sindair  ▼.  Horiion,  11  Dec  1852,  defanct'a  estate,— ^SZder  v.  TFa<«>n,  2  July 
15  D.  212.  1859,  21  D.  1122. 

*  Fife  V.  NieoUon,  1761,  M.  2809.  On  '  SeoU  v.  SeoU,  2  June  1846,  8  D.  971, 
the  subject  of  this  daim  see  Chapter  VL,  796.  Compare  this  case  with  White  v. 
Section  L,  in  Jin.  Wkite,  28  Jan.  1841,      D.  468,  where 
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oHAPTiBxu.  Court.  In  that  case,  a  father,  by  his  postnuptial  contract  of 
marriage,  bound  his  estate  in  payment  of  a  sum  of  £3000  to  each 
of  his  daughters,  payable  at  the  first  term  after  his  death,  with 
interest  from  that  term  until  payment,  declaring  that  the  pro- 
visions should  be  in  full  satisfaction  of  legitim  and  executry ;  and  1 1 
by  a  subsequent  trust-deed  his  general  estate  was  made  liable  to  ::-] 
relieve  his  heirs  of  entail  of  the  amount  of  the  provisions  in  :^ 
question.  One  of  the  settlor's  daughters  having  become  a  widow 
during  her  father's  lifetime,  and  being  without  the  me^is  of 
supporting  herself  and  family,  an  annual  allowance  was  given  to 
her  by  her  father,  from  whom  she  also  had  the  use,  rent  free,  of  a 
house  and  farm.  The  sums  which  were  advanced  to  her  amounted 
in  all  to  about  £1300,  as  appeared  from  entries  in  the  father's 
day-book,  some  of  which  were  also  transferred  in  his  ledger  into 
an  account  opened  in  her  name.  On  the  part  of  the  lady's  brother, 
who  succeeded  to  the  entailed  estates,  it  was  maintained  that  the 
provision  in  her  favour  had  been  satisfied  to  a  considerable  extent 
by  the  advances  in  question ;  as,  after  giving  credit  to  her  for  an 
annuity  varying  from  £45  to  £30,  which  it  appeared  from  certain 
memoranda  left  by  the  father  that  he  had  intended  to  settle  upon 
her  as  an  additional  provision,  there  remained  advances  in  excess 
of  the  annuity  to  the  extent  of  nearly  £500.  The  Judges  of  the 
Second  Division  were  divided  as  to  the  applicability  of  the  pre- 
sumption against  donation.^  In  substance,  however,  the  Court 
seem  to  have  acquiesced  in  the  opinion  indicated  by  the  Lord 
Ordinary ;  because  in  the  consideration  which  they  gave  to  the 
facts  of  the  case  no  weight  whatever  appears  to  have  been  attached 
to  the  presumption. 
Such  advances  1374.  The  ratio  of  the  decision  appears  to  have  been  that  there 
in  MtSactTwi*  ^^  ^^  evidence  of  an  intention  to  impute  the  advances  in  satisfac- 
of  legacy  where  tjon  of  the  provision.  The  entry  of  the  advances  in  the  father's 
denceof  inten-  books  was  held  in  this,  as  in  the  older  cases,*  not  to  be  decisive  of 

tion. 

property  purchaaed  for  the  granter's  aons      but  was  excluded  by  the  circumstances  of 

in  order  to  give  them  an  electoral  qaali-  the  case.      Lord  Medwyn,  on  the  con- 

fication  was  held  to  be  a  donation,  and  trary,  thought  that  the  presumption  was 

not  imputable  towards  the  sons'  shares  in  excluded,  on  the  ground  that  Mr.  Scott 

the  succession.     Advances  by  a  father  to  was  neither  by  legal  or  voluntary  obliga- 

a  son  were  held  not  to  be  given  in  satis-  tion  a  debtor  to  his  daughter ;  and  added 

faction  of  bonds  of  provision  in  Erakine  that  such  payments  could  not  be  set  off 

V.  ErsHne,  24  May  1827,  5  Sh.  697,  N.E.  against  a  debt  due  after  death,  unless  under 

660,  and  Millers  Trt.  v.  Miller,  23  Feb.  very  peculiar  cirtsumstanoes  of  explana- 

1848,    10  D.    767  ;  aecus  in   BurreU  v  tion  and  agreement  on  both  sides. 

Burrdl,  15  May  1828,  6  Sh.  801,  where  *  Campbdl  ▼.  M'AlitUr,  18  Jan.  1827, 

a  bill  was  taken  for  the  sum  advanced.  6  Sh.  219,  N.E.  204;  M^DovgaUCg  Crt. 

1  See  the  opinions  of  Lord  J.-C.  Hope  v.  M'Dougall,  31  Jan.  1804,  M.  *'  Bank- 

and  Lord  Ck>ckbum  (8  D.  799,  806),  who  rupt,"    App.    No.    21 ;   Drummond   v. 

thought  that  the  maxim  applied  generally,  Stoayne,  28  Jan.  1884,  12  Sh.  S42. 
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the  intention  to  keep  up  the  advances  as  a  debt,  because  such  chaftbbxu. 
entries  would  be  made  by  a  person  in  the  habit  of  keeping  an 
account  of  his  personal  expenditure,  for  the  purpose  of  showing 
what  had  been  done  with  the  money. 

1375.  It  was  observed  by  the  Lord-Justice  Clerk,^  in  com-  Lord  Eidon'« 
menting  upon  the  case  of  Miller  v.  Miller^  that  the  application  of  ^i^^v.  *" 
the  maxim  debitor  non  p'cesumitur  donare  had  been  recognised  in  ^*^^* 
the  latter  case  by  the  House  of  Lords.     Lord  Eldon,  however,  did 

not  directly  refer  to  the  maxim,  nor  does  it  appear  to  us  that  the 
question  of  its  application  was  raised  before  him.*  The  question 
was  as  to  the  power  of  a  father  to  make  additional  provisions  to 
his  younger  children,  after  having  bound  himself  in  his  eldest 
son's  contract  of  marriage  to  convey  the  whole  estate  to  him,  under 
burden  of  the  provisions  made  by  him  for  his  younger  children. 
The  judgment  of  the  House  was  to  the  effect  that  the  provisions 
therein  referred  to  were  provisions  already  made,  and  that  sub- 
sequent provisions  intuitu  mortis  were  either  to  be  considered 
as  a  violation  of  the  contract,  or  as  being  in  satisfaction  of  the 
provisions  made  for  the  same  children  by  deeds  executed  before 
the  date  of  the  marriage-contract.  But  as  to  advances  or  payments 
of  money  inter  vivoS:  it  was  expressly  found  that  such  payments, 
not  being  of  the  nature  of  permanent  provisions,  "  ought  n^t  to  be 
considered  as  in  extinction  or  satisfaction  of  the  provisions  so 
made  for  the  children  previous  to  the  said  marriage-contract,  and 
intended  to  take  effect  on  Mr.  Miller's  death."  ^ 

1376.  On  the  whole,  it  may  be  concluded  that  there  is  no  posi-  Besuit  of  the 
tive  presumption  that  advances  made  by  a  father  to  a  child  are  JSaitive^^'^** 
designed  as  anticipatory  payments  of  the  provisions  in  his  favour  "^J?^*^®?  ^^F 
contained  in  his  settlements,  but  that  slight  evidence  of  such  an  such  advances, 
intention  on  the  part  of  the  father  will  be  sufficient  to  raise  a  pre- 
sumption ;*  the  question  always  being,  whether  the  father  intended 

a  donation  or  a  loan.  The  cases  of  Robertson  v.  Robertson's  Trustees 
and  Webster  v.  Rettie,^  where  the  point  was  raised  in  a  question  with 
other  children  claiming  legitim,  may  be  consulted  with  reference  to 
the  kind  of  evidence  suflBcient  to  establish  an  intention  to  impute 
advances  to  a  son  in  satisfaction  of  his  interest  in  the  succession. 

1377.  In  the  case  of  advances  by  a  person  not  standing  in  loco  Rule  as  to  ad- 
parentis,  the  general   presumption  against  donation   comes  into  pereo^  not* 

8  D.  799.  ^11  not  be  held  to  be  in  satisfaction  of  a  loco  parentis. 

«  See  the  case,  MiUer  v.  Miller,  80  provision  which  the  parent  was  under  an 

July  1822,  1  Sh.  (App.  CSa.)  808.  antecedent  obligation  to  gnoit,— Greenock 

»  1  Sh.  (App.  Ca.)  316.  Ba/nking  Co.  v.  SmUh,  17  July  1844,  6  D. 

*  Conversely,  where  an  advance  is  given  1340. 
on  an  occasion  when  it  is  usual  for  a  e  Robertson  \,  Jlobert8<m:$  Tn,,  16  Teh. 

parent  to  make  a  donation  to  his  child,  1838,  16  Sh.  554 ;   Wetter  v.  lUUie  4 

"^.g.t  to  a  daughter  on  her  marriage,  it  June  1869,  21  D.  915. 
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In  snch  cases, 

Srovision  to  a 
aughter  and 
her  children 
may  be  satis- 
fied by  ad- 
vances to  the 
daughter  her- 
self. 


operation.  In  this  class  of  cases,  accordingly,  advances  are  re- 
garded as  loans  in  the  absence  of  proof  to  the  contrary,  and,  as 
such,  may  be  recovered  by  the  grantor's  executors,  or  imputed  in 
satisfaction  of  the  donee's  interest  in  the  succession.^ 

1378.  If  a  testator  declare  by  his  will  or  deed  of  provision  that 
advances  made,  in  his  lifetime  shall  be  taken  in  satisfaction  of  the 
provision,  questions  that  might  arise  as  to  the  presumption  appli- 
cable to  the  circumstances  are  generally  excluded  by  the  terms  of 
the  declaration.  Hutchison  v.  Skelton^  is  an  authority  on  the 
construction  of  this  very  common  form  of  provision.  The  testator, 
by  his  trust-settlement,  provided  to  each  of  his  daughters  the  sum 
of  £1500,  to  be  secured,  with  interest,  at  his  death,  to  the  daughters 
for  their  liferent  use,  exclusive  of  the  husbands' /iw  mariti,  and  to 
their  children  respectively  in  fee,  subject  to  the  provision  **  that 
whatever  sum  or  sums  have  already  been  paid,  or  may  in  my  life- 
time hereafter  be  paid,  to  any  or  either  of  my  said  children,  .  .  . 
shall  be  held  and  accounted,  without  reckoning  interest  thereon,  as 
so  much  of  the  provision  falling  to  such  child  or  children  under 
this  deed  of  settlement."  To  one  of  his  daughters  the  testator  had 
advanced  £1000  in  his  lifetime ;  and  the  Court  was  of  opinion  that 
this  sum  could  not  be  taken  as  in  satisfaction  of  the  testamentary 
provision,  as  it  was  no  satisfaction  to  the  children  of  that  daughter 
that  their  mother  had  received  payment  of  the  provision  in  advance. 
Buta  the  House  of  Lords  reversed  the  decision,  holding  that  where 
the  intention  to  satisfy  a  provision  to  a  family  by  advances  to  the 
parent  was  expressly  declared,  the  circumstance  that  the  children 
received  no  benefit  from  the  advance  was  immaterial.  As  to  the 
reasonableness  of  the  declaration  which  the  testator  had  made,  his 
intention  evidently  was  to  deal  equally  with  all  the  members  of 
his  family — an  intention  which  would  be  defeated  were  one  of  the 
daughters  allowed  to  take  the  benefit  of  the  advance  without 
imputing  it  in  satisfaction  of  the  disposition  in  her  favour.^ 


'  Buchanan  v.  MoUUon,  16  June  1824, 
2  Sh.  (App.  Ca.)  445  ;  Murray  v.  Murray ^ 
6  Dec.  1843,  6  D.  176  ;  and  see  J^yfe  v. 
Kedtlie,  6  March  1847,  9  D.  853. 

*  Hukihiwn  v.  ShdUm,  18  July  1856, 
2  Maoq.  492,  reversing  15  D.  570  ;  Berry 
▼.  Downie,  10  July  1839,  1  D.  1216. 
This  case  -was  appealed,  and  the  best 
report  of  the  opinions  in  the  Court  of 
Session  and  in  the  House  of  Lords  is  in 


19  Scottish  Jurist,  447  ;  see  also  Caimz  v. 
Caims,  11  March  1829,  7  Sh.  571,  and 
case  decided  in  March  1894  (1st  Division). 
*  2  Maoq.  497,  per  Lord  Ch.  Cran- 
worth.  Cases  of  the  kind  considered  in 
this  section  appear  to  be  judged  of  in 
England  on  the  same  principles  as  with  us. 
See  the  recent  oases  of  Baventcroft  v. 
/ones,  33  L.  J.  Ch.  482 ;  and  Nevin  y. 
Dryidale,  Law  Bep.  4  £q.  Ca.  617. 
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